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Palaniandi Chetty v. Appaya Chettiar 1. ' 


(Avoidance of Frauduient Transfers—Necessity for 
Representative Actions.) 


The recent decision of Coutts-Trotter and Seshagiri Aiyar, JJ. . 
in the above case requires more than a passing notice. The 
suit was by a defeated claimant for a declaration that he was the 
absolute owner of the suit property by purchase and that it was 
not liable to be attached by the defendants in execution of a deerze 
obtained by them against his vendor. The defendants contend2d 
(i) that the sale in favour of the plaintiff was merely coloratle 
and- passed no title to him and (ii) that it was in any event 
fraudulent and void as agaist them as it had been made wih 
intent to defraud and defeat the creditors of the transferor. 
The Courts below found taat the sale had been made with 
the intent alleged, held that it was binding to the extent of 
Rs. 9,000 and odd, the total consideration being Rs. 12,000 and 
odd, and’dismissed the suiias regards the rest of the claim, 
They did not consider the plea thatthe sale was merely colorabde, 
In Second Appeal a contention was raised for the first time that, 
as the defendants had not sued to set aside the transfer in favour 
of the plaintiff before they attached the suit property in execution 
of their decree, they were not entitled to resist the claim of the 
plaintiff in that sujt. Both she learned Judges gave effect to tais 
contention, reversed the decisions of the courts below on tais 
ground, and sent the case back fora finding on the other question, 
viz., Whether the sale was a merely colorable transaction 
Couitts-Trotter, J. thought taat a suit brought” by or on betalf 
of all the creditors of the transferor was necessary, while Seshagiri 
Aiyar,J. was of opinion that, though a representative action was 
not necessary and any person who was defrauded or defeased 
could impeach the transfer, still a suit to set aside’ the transfer 
was necessary, the creditors could have no remedy against she 
conveyed property until the transfer was so set aside, and the plea 
based on 8. 53 of the Transfer of Property Act could not be set 


1, (116) 80 M. L. J. 565, 


Ji 
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up in defence. Seshagiri Aiyar, J. held that there was no distinc- 
tion in this respect between the case of a judgment-creditor and 
that of an ordinary creditor ; but Coutts-Trotier, J. (as we read 
some portions of his Lordship’s judgment) seems to have been — 
of opinion that, though a judgment-creditor is not, as such, better 
than an ordinary creditor, yez, if he has gone further and attached 
the properties in execution, he is for the present purpose in a 
better position. We, however, find no little difficulty in recon- 
ciling this opinion with the actual decision of his Lordship, for, 
admittedly, there has’ been an attachment in the case which gave 
rise to the claim proceedings. 


We have reason to believe that the decision has been regard- 
ed in several quarters as being at variance with long and well 
established practice- in this country. (Sée the observations of 


 Sundara Aiyar, J. in Subramania Pillai v. Dakshinamurthy Muda- 


iar 1 and the judgment of D. Chatterjee and N. Chatterjee, JJ. in 
Abdul Kddir v. Ali Mia 2 neither of which cases is referred to in the 
decision under notice). In view of this circumstance of the differ- 


-ence of opinion between Coutis-Trotter and Seshagiri Aiyar, JJ. 


on certain material steps in the reasoning, and of the evident 
inconsistency between the reasoning and the conclusien in the 
judgment of Coutis-Trotter, J. it seems desirable to examine the 


correctness of the actual decison in the case under notice and of 
‘the opinions of the learned judges as to (a) the necessity or 


otherwise for a representative action to set aside a fraudulent 


transfer, (b) the availability in defence of the plea based on S. 58 


of the Transfer of Property Ast, and (c) the existence or non-ex- 
istence of a distinction in this respect between the case of a judg- 
ment-creditor and that of an crdinary creditor. 


The provision in S. 53 of the Transfer of Property Act is 
that every transfer of immovable property, made with intent to 
defraud or to defeat or delay the creditors of the transferor is 
voidable at the option of any person so defrauded, defeated or 
delayed. The section, it will be noticed, uses different language 
in describing the scope of the ntent required and the\ party who 
can avail himself of the section. While the intent required to 
vitiate the transaction is an intent to defeat the general body of 
creditors, the transaction is declared to be voidable at the option 


1. (1919) 15 I. ©. 1983, ° 2 (1919) 150, L. J. 649=16 0. W. N. YIT. 
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of any person so defeated. It would thus seem to follow from the 
terms of the section (apart from’ amy precedents, English cr 
Indian) that any one of the creditors may, without reference to 
the others, avoid the transfer althòugh the necessary avèrments 
must be made to show that the transfer was made with intent to 
defeat the general body of creditors, ahd not merely this or that 
creditor of the transferor. As to the, question’ whether the plea 
based on S. 53 can be set up in defence, it will be noticed that 
the section only declares the substantive right of the creditor and 
prescribes no particular procedure for exercising the option of 
avoiding the transfer ;.any act on the part of the creditor affected 
would prima facie seem sufficient, if it unmistakably manifesis 
his intention to treat the transfer as not valid: and effectual as 
against him, And this leads us to the further question whether 
there is any general principle of law which requires such right z0 
be exercised only by a suit. Lastly, as to the question whether 
there is any distinction for the present purpose between a judg- 
ment-creditor and an ordinary creditor, the section itself makes 
no distinction between them. The decision of the question. will 
therefore depend upon the true ratio decidendi of certain English 
precedents which seem to,suggest such a distinction and. on the 
applicability in India of the principle underlying the same. 


In support of the view that a representative action is necessary 
Coutts-Trotter, J. relies upon’ the cases of Reese River Silver 


` Mining Oo. v. Atwell 1, Burjor} Dorabji Patel v. Dhunbai 2, Hakim 


Lal v. Mooshahar Sahu 8 -and Ishvar Timappa v. Devar 
Venkappa £. The-learned Judge remarks,: evidently by way of 
stating the reason of the ruls, “the inconvenience of allowing 
each and every creditor in turn to attack. the deed is obvious.” 


` Seshagiri Aiyar, J., who is ofthe contrary opinion, lays stress on 


the fact that the language of 5, 53 is clear that any person defeat- 
ed could impeach the transfer and observes that the English cases 
themselves do not in unmistakable terms lay down that a repre- 
sentative action is necessary. In answer to the argument of incon- 
venience from a possible multiplicity of suits, the learned judge 
points out’ that, by virtue of explanation VI to 8. „li of the Code 
of Civil Procedure, 1908, the decision in a suit brought by one of 
the creditors will be binding on othér creditors as well. The learn- 


1. (1869) L. R. 7 Eq. 347, 2. (1891) I. L. R. 16 B. 1. 
8. -(1907} I. L. R. 34 C. 999. 4, (1902) I.L. R. 27 B. 146, 
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ed judge considers that the Indian decisions relied upon by his 
learned colleague are not of binding authority for the reasons stated 
in kis judgment and to be not:ced below, 


As to the law in England, there is nothing inthe Statute 13th 
Eliz. C. 5, or in any other statute we are aware of, which requires 
that an action to set aside a fraudulent conveyance should bea re- 
presentative action. But the following passage at p.89 of Vol. 15 of 
Halsbury’s Laws of England fairly represents the view stated by 
most text-writers on the subject: “ In an action to set aside an 
alienation under the statute a creditor should sue on behalf of 
himself and all other the creditors of the grantor, except where 
be has recovered judgment for his debt, in which case he can 
obtain an order déclaring the alienation void as against him and 
containing consequential directions for the satisfaction of his debt 
alone, without mention of any other creditors or their debts. ” 
(For similar statements of the rule see May on “ Fraudulent and 
Voluntary Dispositions of Property,” 3rd Ed. p. 311; Damiell’s 
Chancery Practice, 7th Ed. Vol. I, p. 171; Smith’s Leading Cases, 
12th Ed. Vol. I, p. 27; and White and Tudor’s Leading Cases in 
Equity, Sth Hd. p. 902). Forras Nos. 2 and 3 given at pp. 2345 
and 2346 of Vol. 2 of Seton's Judgments and Orders (6th Eid.) 
‘only show that the practice 13-to make an order decl&ring the 
alienation void as against all the creditors. Most of the text-books 
above referred to cite the case -n L. R, 7 Eq. 347 in support of 
the rule that a representative action is necessary in cases in which 
the suit is brought by an crdinary creditor and the cases of 
Smith v. Hurst 4, Spirett v. Willow's *, Neale v. Day 2, and 
Blenkinsopp v. Binks # in support of the exception in 
favour of a judgment creditor. Some of them cite also Bott y. 
Smith 5, Cornish v. Clark 6, Re Maddever, Thr ee Towns Bank- 
ing Co. v. Maddever' 1, Re- Mount 8, and Ideal Bedding Co. v. 
Holland 9, in support ‘of the rale. 


The decision in Reese Rever Silver Mining Co, v. Atwell 10 
affords no clue as to the basis of the rule for which itb is com- 
monly cited. So far as one can judge from the report of the case, 


1. (1852) 10 Hare 30=68. Eng, Rap.-826. 2. (1865) 11 Jur. (N. S.) 70. 

3. (1858) 28 L. J. (Ch.} 45. 

4, (1852) 1 De. G. M. & G. 495 C. A=42 Eng. Rep. 644. À 
` 5. (1857) 21 Beav 511=52 Eng. Eep: 957. 6. (1872) L. R. 14 Eq. 184. 

7. (1884) 27 Ch. D. 523. 8. (1899) 1 Ch. 881. 

9, (1907) 2 Ch. 15T. 10., (1869) L. R. 7 Eq. 347, 
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the question of the necessity for a representative action does nct 
appear to have been raised and considered. The report only shows 
that, at the close of the arguments, counsel for plaintiffs asked 
leave to amend by making the plaintiffs sue on behalf of them- 
selves and all the other creditors of the defendant and that Lord 
Romilly M. R. gave the leave prayed for. ‘The case can therefore 
be taken only to show that the practice in England isfor tke 
creditor to bring a representative action only. The cases of Ee 
Mount 1, Ideal Bedding Co. v, Holland %, Cornish v, Clark ° ard 
Boit v Smith * do not consider or decide the point. It was not 
even raised. -All that wefind from the reports of these cases is 
that in each of them the action was as a matter of fact brought 
by the plaintiff on behalf of himself and all other creditors of the 
transferor. 

In Crossley v. Elworthy 5, the plaintiff was-a person wo 
had obtained a judgment for the recovery of a sum of money but 
whose attempt to put his judgment in force was stopped by a 
fraudulent settlement made by his judgment-debtor. He there- 
fore sued to have the settlement declared fraudulent and void as 
against himself under the ‘provisions of 13 Eliz. C. 5. The action, 
which was originally instituted against the judgment-debtor and 
the assignees under the fraudulent settlement, was not a represen- 
tative action at all. In the course of the action the judgment- 
debtor was adjudicated a bankrupt and was thereafter represented 
by the assignees in bankruptcy. All that we gather from the 
report relevant to the present discussion is that counsel for the 
assignees in bankruptcy submitted that the proper form of deczee 
would be to declare the settlement void as against all the creditors 
(p. 162) and that counsel for the plaintiff conceded that it was the 
proper form (see the remarks of Malins V. C. at p. 163). It wii! be 
noticed that the argument was directed to the form of the decree and 
not to the frame of the suit. In the case of Re Maddever, Three 
Towns Banking Co. v Maddever § also, although a specialty cred_tor 
sued on behalf only of himself and no objection was taken to the 
frame of the suit, tae decree gave a declaration that the conrey- 
ance in question was void as against the plaintiff and the other 
creditors of the deceased debtor and the judgment also declared 
the deed void as, against the plaintiff and all other, ¿f any, the 

1, (1899) 1 Ch. 881. 2. (1907) 2 Ch. 157. 


8. (1872) L. R. 14 Eq. 184. 4, (1857) 21 Beav. 511=52 Eng. Rep. 957. 
5, (1871) L. R. i2. Eq. 168. 6. (1884) 27 Gh. D. 523, 
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creditors of the deceased debtor. North J. observed in the course 
of his judgment (p. 529) “The decree, therefore, will be a decla- 
ration that the conveyance is void against the plaintiffs and the 
other creditors of Maddever daceased (the debtor). Jt must be as 
against the other creditors aso as matter of form,- although it 
does not appear there are: ang others. ” This and the previous 
case recognise the maintainab-lity of a suit by a creditor on his 
own account, although the decree in such action will be for the 
benefit of creditors: generally. 


The case of Adames v Hallett 1 carries the matter no 
further. The only point which arose for decision, there was 
whether a creditor under a voluntary post-obit bond was entitled 
to the benefit of the Statute 1€ Eliz. C. 5. The bill was for the 
administration of the estate of a deceased debtor and the question 
was incidentally raised as to whether a settlement made by the 
deceased in respect of a portion of his property was not fraudu- 
lent and void as against the plaintiff. When the settlement 
was found to be fraudulent and Giffard, V. C. gave judgment 
for the plaintiff and stated that there would be the ordinary 
declaration, counsel for the plaintiff referred to Spirett v. 
Willows *in which the declaration was that the deed was 
fraudulent and void as agains; the plaintiff. But Gifard, V. C. 
said that he could not make a declaration in that form as there 
might be other debts, and that the deed ‘must be declared void 
as against all the creditors. 


Vyse v. Brown 3 and Gregg v. Bromley 4 referred to in the 
judgment of Seshagiri Aiyaz, J. do not seem to have any 
bearing on the question. The decision in the first of these 
cases was to the effect that, when a legacy payable to a person 
under a will was assigned by the legatee to the executor under 
the will; and the assignment was liable to be impeached as one in 
fraud of creditors, there was no debi, legal or equitable, payable 
by the executor to the legates which could be attached by a judg- 
ment-creditor of his under S. 61 of the Common Law Procedure 
Act, 1854, as the assignment stood good as against the legatee. 
Williams, J. observed in the course, of his judgment: “ Even 
supposing that the plaintiff (rudgment-creditor) had taken the 


1. (1868) L. R. 6 Eq. 468. © 2. (4865) 11 Jur. (N. S.) 70. 
8. (1884) 19 Q. B. D, 199 4, (1912) 3 K. B. 474 0. A. 
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proper steps to set aside the settlement as-void and had succeeded 
_in doing so, even then: Brown (the executor and assignee) could 
never have been placed in the position of being obliged to pay — 
over the money to Vyse (the legatze and -‘judgment-debtor) ; the 
settlement would be valid and subsisting between the parties ; 
‘and, although in such a suit Brown might be directed ‘to pay 
over the whole or a sufficient part of the settled fund to the 
creditor, that could not be by reason of his becoming indebted 
to the judgment-debtor.” Whatever may be the bearing of the 
italicised passage on the question whether a suit, repre- 
sentative or not, is the only procedtre open for avoiding a fraud- 
ulent transfer, it is clear that/it has no bearing on the question we 
are now considering. As to Glegg v. Bromley 1 the only question 
for decision there was whether a judgment-creditor could in 
garnishee proceedings challenge an assignment by his judgmen:- 
‘debtor on the ground of its being fraudulent under 13 Eliz. C. 5, tke 
argument for the assignee being (p. 476) that, even if the assigr- 
ment could have been attacked as basing in fraud of creditors, tke 
objection’ was not one that could be taken in garnishee proceed- 
_ings. The Divisional Court had over-ruled the contention of the 
assignee, and, as the court of appeal held that the assignment 
was not fraudulent, it became unnecessary for it to consider the 
present question. It will be noticed that this case also has a ° 
bearing only on the question of the necessity fora suit to set 
aside a fraudulent transfer. 


From the above resume it will be seen that there is mo rule 
of law even in England that a suit to set aside a fraudulent 
conveyance should be brought by or on behalf of all the creditors 
though the decree in such a suit always declares the conveyance 
void as against all the creditors. We have not been able to find 
any case in which the question has been raised and discussed or 
any holding that an action, not purporting to be a representative, 
proceeding, is liable tó be dismissed on that ground unless, af 
course, an amendment is allowed. The form of the declaration 
is presumably due to the language o2 the Statute which declares 
the conveyance null and void as against the creditors, their heirs, 
etc., and assigns. 


< 


1, (1912) 8 K. B. 474 GA, 
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It may not be out of place here to refer bmefly to the rule 
in America where too the statute of Elizabeth is substantially 
the basis of the law on the pcint. The American Cyclopedia of 
Law and Procedure states the law thus: A creditor desirous of 
setting aside a fraudulent conveyance may bring the suit in his 
own name and for his own banefit, without’ making other credit- 
ors standing in the same sittation parties or do so in his own 


_ name and on behalf of himself and other creditors, all sharing 


alike whose claims are in the same class (Vol. 20, p. 711). A decree 
avoiding a deed as to creditors of the grantor is binding only as ” 
to such creditors (Ibid., p. 821); and, asa general rule, the 
judgment or decree avails the plaintiff only and not those who are 
neither parties nor privies to the proceedings. Other creditors of 
the same class may, however, take advantage thereof in proper time 


. and by proper pleadings (Ibid., p. 822), It would thus appear 


that in America also there is no rule requiring a representative, 
action for the purpose of setting aside a fraudulent transfer., . 


_— 


(To be continued.) 


A. S. VISVANTHA AIYAR. 
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SUMMARY OF ENGLISH CASES. 


British and Foreign Marine Insurance Co., Ltd. v. Samuel 
Sanday and Co. : (1916) A. C. 650. Ce 

Marine Insurance Policy—Constr: P 2 E es total 
loss of goods—Restraint of Pronces—Meaning—Declaration of 
War—Frustration of contemplated Gdventure— Effect. 

British merchants who had insured goods with British 
underwriters against the usual perilsin a marine policy (in- 
cluding restraints of princes) upon a British ship for voyage 
to the port of Hamburg could, upon war being declared by His 
Majesty te King of England, whereby the further prosecution cf 
the insured voyage to that port became illegal,’ give notice to the 
underwriters of abandonment, and recover as for a constructive 
total loss of the goods by restraint of princes, though the goods 
themselves remain unharmed and in the actual possession of ths 
assured, . 

The declaration of:war is the d:rect cause of the adventura 
being destroyed, although its only effect was to bring about a 
state of war during the existence of which trading with the enemy 
was, according to the common law, illegal. 

Potential as itne waned from actual physical force is suff- 
cient to constitute a “ restraint ” wit2in the meaning of the policy. 


“Constructive total loss” is, subject to any express provision 
in the policy, defined to occur when the subject-matter insured is 
reasonably abandoned on account of actual loss appearing to be 
unavoidable, or because it could not be preserved from actual total 
loss without an expenditure which would exceed its value wher 
the expenditure had been incurred. : 


ee era 


Herbert Morris, Ltd. v. Saxelby: (1916) A. C. 688. 

Contract—Restraint of Trade—Validity—Public Policy— 
Contract between vendor and purchaser of goodwill of business— 
Contract between master and servant and between employer and 
employee—Distinction. 

In this case their Lordships had to consider the validity of 
an agreement in restraint of trade between the plaintiff company, 
the leading manufacturers of hoisting machinery in the United 
Kingdom, and the defendant, who had been employed in the 
plaintiff company as draughtsman. . The agreement was 
taken :when, after several years’ service, the defendant was 


J2 





the defendant should not, for a Ber of seven eai fan his 
ceasing to be employed by the company, either in the United 
Kingdom of Great Britain oz Ireland, carry on either as principal, 
agent, servant, or otherwise, alone or jointly or in connexion . 
with any other person, firm œ company, or be concerned. or assist 
directly, whether for reward or otherwise, in the sale or manufac- 
ture of pulley blocks, hand overhead runways, electric overhead 
runways or hand overhead travelling cranes. It was held, having 
regard to all the circumstances of the case that the agreement was 
not reasonable in reference to the respective interests of the 
parties concérned and was prejudicial to the interests of the public 
and was therefore void. | 
Held further, that there wasa distinction in this respect 
between a covenant taken by a purchaser from his vendor at the 
time of his purchase of the goodwill of a business and that taken 
by a master from his servant oran employer from his employee. 
The law on the subject reviewed. i 


- British Columbia Electric Railway Oo, Ltd. v. Loach; 
(1916) A. C. 719. 
. Negligence— Suit for damages for injury due E E 
negligence of plaintijf—Liability of defendant—Condition—Con- 
tinuing negligenċe-of defendant cause of injury—Effect. 

A person who: is guilty of contributory negligence is not dis- 
entitled to recover damages for injury alleged to have been caused 
by the negligence of the defendant if the latter might by the 
exercise of care on his part have avoided the consequences of 
the neglect or carelessness of the plaintiff. For the application 
of this rule it is not always xecéssary that the defendant should 
be guilty of a new negligencs after that of the plaintiff. It is 
enough to make-thée ‘defendant liable if the same conduct which 
constituted the primary negligence is repeated or continued and 
is the reason why he does not avoid the consequences of the 
plaintiff's negligence at and after the time when the duty to do so 
arises. 


London Association for Protection of Trade v. Greenjands 
Limited, (1916) 2 A, C. 15. 
Taibel—Privileged oecascon—Association of traders for cerae 


protection—Communtcation to Members. 
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An unincorporated association of tra e Sma 
view to making private’ inquiries as to the means, ., respectabilif y 
and trustworthinerss of firms and individuals, to enable its mem- 
bers to enter into business transactions with outside firms ard 
individuals. The association did not trade for profit. The 
membership to the’association was >y a small annual subscrip- 
tion; and the members bad to pay at sertain rates for their enquiries 
which were made by letters addressed to the Secretary of the 
. Asscciation who would make private enquiries of the solvency or 
otherwise of the individuals and firms and communicate them to the 
members concerned. One K, a member wanted to enter inz0 
business transactions with Gand wrote to H, the Secretary asking 
about the solvency of G. The Secratary made enquiry of a certain 
W about the solvency of G who out of malice mis-stated G’s worta. 
This information was duly commaunictaed to K. Onan action 
for libel by G against the Association, H and W express malice 
was found against W, damages were awarded against him and 
he did not appeal. As regards the liability of 
it was held, it cannot be sued as af entity r 
incorporated. f 

With regard to the liability of i 
point of cintention. er is, ee 

Heid, that H was the agent of the indy h 7 
makes the enquiry aad not of the association, to Dee- Heingus 
about the credit; and as such the occasion was one of privilege 


and so he was not liable. , |D yh p a 


Eyans v. Edinburgh Corporation, (1916) 2 A. C. 45, 


Negligence— Road obstruction —Door opening outwards on the 
pavement of the road—Liability of the house owner. 

The plaintiff who was passing along the street was wounded 
by the sudden opening of a door which opened outwards on tae 
street ; on the occasion in question, it was not opened either by 
the house owners or anyone in ther service. 
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In an action against the house owners for negligence, in 
having on their premises a door of this dangerous construction. 
æ 


Held, the house owners were not liable, as having a dcor 
opening outwards. upon a street did. nois infer negligence per sę 
on their part, l 
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This case has to be dissinguished from the class of cases, 
where a man has premises so constructed that they may become 
a danger to passers by, as for example by having affixed to his 
premises a projecting lamp which he negligently allows to get 
out of repair, so that it ‘falls on the head of a passenger, the dis- 
tinction being that in the present instance, the premises in 
themselves and apart from their use are perfectly harmless. 


King v. David Allen and 3ons, Bil! Posting, Limited. (1916) © 
2A. C. 54. 


Tacense—Revocation—Lizensor assigning premises to which 
license is attached — Assignee refusing to continue license — 
License not an interest in lanc— Right of licensee against licensor. 


The defendant, the owner of certain premises entered into an 
agreement with the plaintiff in July 1913 by which the defendant 
gave permission to the plaintif to affix bills, posters and advertise- 
ments to the fankwall at side of the picture palace to be erected on 
the premises for four years from November 1913 or from the day 
the picture house opens for basiness, the plaintiff to pay for such 
permission rent at the rate of £12 per annum and the defendant 
agreed not fo permit any other person to affix any billeposter or 
advertisement for that period. 

The defendant demised the premises to a picture house com- 
pany which demise did not make any reference to the agreement 
of July and the demisee refused permission to the plaintiff to afix 
bills. 

Held, in an action for damages by the plaintiff against the 
defendant the agreement did not create any easement or license 
coupled with a grant. The agreement being therefore purely per- 
sonal, and the defendant having put it out of his power to perform 
the agreement of July 1913, he was liable in damages for breach 
of contract to the plaintiff. Mackinthosh v, ae (1908) A.C. 390 
distinguished. 





—- 


Distington Hematite Iron Company, Ld:, 7. Possehl and Co. 
(1916) 1 K. B. 811. Se l ° 

Executory contract between subjects of two nations—Out- 
break of war between the nations—Lffect on contract—Suspension 
— Dissolution, 


4 
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In this case the question for decision was as to the effect cf 
an outbreak of war between two nations on an executory 
contract between subjects thereof, It was-held that the contract 
was suspended as opposed to dissolved only where the suspension 
did not involve the making of a diferent contract between tha 
parties and that where postponement of the performance cf 
mutual obligations, or the cancellation of mutual obligations 
which fell due during the war, involved a substantia] alteration of 
the contract itself, no such postponement could take place. 

f 

Asiatic Petroleum Company, LÀ v. Anglo Persian Oil Com- 
pany, Ld. (1916) 1 K. B. 822 C. A. | 

Practice— Docwments—Discovery—Privilege—Rule as to— 
Scope of—Document in possession of private person—Productior 
prejudicial to public interest. | 

The rule protecting documents from discovery, on ths 
ground that disclosure would be injurious to the public interests, 
is not limited to state papers, reports, minutes, and other officiad 
documents or correspondence. The foundation of the rule is 
that the information cannot be disclosed wifhout injury to the- 
_ public interests, and not that the documents are confidential or 
official, which alone is no reason for their non-production. 


The action was to recover damages for alleged breach of ar 
agreement by the defendants to sell to the plaintiffs a cargo o? 
crude oil. The defendants were also under contract with the 
Board of Admiralty for the supply of the said oi]. “The question 
arose as to whether a copy of a letter from the defendant com- 
pany to their agents in Persia containing confidential information 
from the Board of Admiralty as to the progress of the campaigr 
in Persia and as to the intentions of the authorities in reference 
thereto, was privileged from inspection onthe ground that its 
production would be detrimental tc the interests of the State. 
The information had been given to the defendants for the purpose 
of assisting them in maintaining the supply or oil and of keeping 
their agents properly instructed. eld, that, notwithstanding 
that dhe document was not a pullic Official document; it was 
privileged because its disclosure would be injurious to the public 
interests. 
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JOTTINGS AND CUTTINGS. 


Where Quibbling. is not vopular :—Theophilus Harrington, 
a Vermont Judge in the early part of the last century, was a man 
who loved the right and carad little fer mere legal quibbling. 
“If justice controls your verdict,” he would often say to the jury, 
“you will not miss the general principles of the law.” At one 
trial, when the possession of 2 farm was in question, the defen- 
dant offered a deed of the premises, to which the plaintiffs lawyer 
Daniel Chipman objected Lecause it had no seal. “But your 
client sold the land, was paid for it, and signed the deed, did he 
not?” Asked the Judge. “That makes no difference,” said 
Chipman, “the deed has no seal, and cannot be admitted in eyi- 
dence.” Is anything else the matter with the deed ” asked the 
Judge. “ I don’t know thas there is.” ‘‘Mr. Clerk,” said the 
Judge, “give me a wafer and a three-cornered piece of paper.” 
The clerk obeyed, and the Judge deliberately made and affixed 
the seal. “There, Brother Chipman,” said he, “the deed is all 
right now. It may be put in evidence. A man is not going to 
be cheated out cf his farm, in this Court, when there is a whole 
box of wafers on the clerk’s desk.’—Law Students’ Journal, 
May 1916. | . 

7 ure 

Appeals to the House of Lords are in future to be brought 
within six months from the decision of the Court of Appeal, and 
the special privileges hitherto allowed to infants, married women, 
insane persons, and prisoners are done away with. Law 
Students’ Journal, June 1916. 

i * 
i OK 

Mediation.—The recent atterances of the President of the 
United States have caused much speculation as to the relation in 
which he is likely to place himself towards the belligerents. It 
should be clearly understood that mediation, whether before or 
after the outbreak of hostilities, is not a purely political matter, 
but partly a legal one, and it is dealt with as such in detail in the 
Hague Conventions. The Convention for tke peaceful settlement 
of international differences of 1899 lays down the procedure to 
be followed for the offer and acceptance of meditation before, and 
‘in order to avert war, and, after the outbreak ‘of war, in order to 
arrive at a basis for peace. Article 1 (unhappily, a dead letter) 
provides for a submission of every dispute to mediation, so far as 
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circumstances permit. Article 2 is more important, as it imposes 
a positive duty. 'The contracting powers agree that the right to 
offer mediation exists for all strangers to a dispute (who are,” of 
course, signatories of the convention), whether before or after 
war. It is expressly and specially stipulated that such an offer 
- .of mediation can in no way be regarded by the power or. powers 
to whom it is offered as an unfriendly act. It is important to 
note this, in view of the disposition of a section of the -Press to 
regard the mere mention of the word ‘mediation as an insult to 
Great Britain and her Allies. Such mediation might be accep;- 
able, or it might not ; but that is cuite irrelevant’ to the cor- 
sideration whether the power that proposes mediation commits 
by doing so, some breach of International Law or Comity. It does 
. nothing of this sort. President Wilson is alive to his powers ani 
under the Hague Convention, and with. the assistance of his 
expert legal advisers may be trusted to do whatever he intends 


without offending against any propziety. It may be noted that. 


it was in virtue of this provision in the convention that 
President Roosevelt in 1905 mediated betwéen Russia ani 
Japan, and gave a basis for the’ Tegotiations that led to th= 
Treaty of Portsmouth which ended ‘the conflict. —Law Journal, 


June 3rd; 1916. 


ae 
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Jurymen and Counsel.—Mr. Justice Lush took, we think, ths 


only possible course in requiring the withdrawal of the Juryman 
who accused Mr. Gordon Hewart, the leading counsel for ths 
defendant in the Hulton case, of sross-examining the plaintiff 
in bullying style. ` Jurymen have to determine the issues of fac; 
submitted to them; itis no part of their function to interpose 
comments on the manner in whicha trialis being conducted 
It is for the Judge to see that witnesses are treated with fairness 
and courtesy. Nobody who knows Mr.-Gordon Hewart can 
believe for one moment that he was making an improper use 0: 
his right of cross-examination, and nobody who knows Mr. Justice 
Lush can’ believe that he would fail so protect a witness who was 
being treated in a manner unworthy of the traditions of the Bar. 
If individual jurymen were at liberty to comment upon the way in 
which cases are conducted, the most mischievous opportunities 02 
prejudice would be introduced into trials, and the parties would 


be put to intolerable expense and delay through-the necessity o7. 


t 
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re-hearing. It is no more the business of a juryman to censure 
the action of an Advocate than itis of an Advocate to criticise 
the conduct of a juryman. A juryman is protected from’ insult. 
Mr. Oswald, in his well-known work on ‘Contempt of Court’, 
refers to a trial at a Quarter Sessions at which the foreman of 
the Jury asked some quite leg timate questions whilst tlie evidence 
was being given. ‘I thank God.’ exclaimed the “Counsel 
for the prisoner when he came to address the Jury, ‘ that 
there is more than one Juzyman to determine whether the 
prisoner stole the property with which he is charged; for there 
was only one, and that one the foreman, from what 
has transpired to-day there is no doubt what the result would be.’ 
For this gratuitous attack upon the enquiring juror the learned 
gentleman, being adjudged guilty of contempt, was ‘fined 10£ 
(Ex parte Pater (1864) 5 B and 8299). There are other cases, 
however, in which the jurymen have been made to realise that 
they are not beyond the disciplinary authority of the Court. Some 
twenty- -five years ago, in the Manchester Court of Records, an 
impatient juror exclaimed, ‘I want to know what the devil I have 
been brought here for,’ whereupon the Judge ordered him to be 
taken into custody. If jurymen were permitted to regard them- 
selves as free to indulge in gratuitous criticism of the methods 
of counsel—methods based on facts and rules quite unknown to 


their critics—this disciplinary power might have to be exercised | 


more frequently to the detriment, perhaps, of the dignity of the 
Courts.— Ibid, 


- 
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Counsel in Treason cases.—The Casement trial has drawn 
attention to one or two points in connection with prosecutions 
for treason which are not very familiar even to Lawyers who 
practice at the Criminal-Bar. In the first place, byan archaic. 
anomaly prisoners accused cf high treason are not entitled as of 
right to instruct counsel who will represent them at the actual 


trial, although there is no restriction on their rights in this res- 
pect as regards the preliminary investigation by Justices. Thisis 
due to the fact that at common law a prisoner indicted for felon ys 
aB opposed fto misdemeanour, was not entitled to Ibe defended by 
counsel. A series of statutes granted in succession vatious. 
parts’ of this right, but the full claim to employ counsel for all 
purposes for which they could be employed- in a civil action was 
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not considered until the trials for Felony Act was passed in’ 
1836. But so long ago as 1695 the special interest felt by the 
public and by politicians in the case.cf persons accused of Treasom 
led to the passing of the Treasons Act (7 and-8 Wiliiam III, cap. 
3), which provided that in such cases. where the prisoner requests 
the assistance of counsel. the Ccurt shall assign hin twe 
members of the Bar, and no more, for his defence. The Court 
also nominates the defendant’s solicitor. This procedure in the 
case of treason is apparently still necessary, unless the term 
‘Treason’ is included in the term ‘Felony’ within the meaning. of. 
the Trials for Felony Act. The better view is that it is not, and 
indeed this view is covered by authority (Regina v. Frost, 4, 
State Trials N. S. 103). In the case quoted, Chief Justice. 
Tindal after Sir Frederick Pollock and Mr. Kelly had been - 
assigned as counsel to the Chartist Frost, refused to hear Mr. 
Thomas, a junior member of the Bar, who was instructed to 
assist them. The old practice, too, was that counsel so named by 
the Court, like others invited by the Bench to defend a prisoner, 
accepted no fees; but this rule of professional etiquette still sur-, 
viving in the days of Lord Erskine was abandoned in the case of 
rost, and is no longer binding on ths Bar.—Ibid. 





e 


CONTEMPORARY LEGAL LITERATURE. 


In the Law Quarterly Review for April, 1916 Mr. H. R. Pyke 
discusses the law that is to be administered by Prize Courts. The 
British Court like every other Prize Court is a purely municipal 
tribunal, deriving its authority from tre British State and though 
rules of international law constitute, as it were, the common law 
of that court, those rules are liable to be supplanted by the acts of 
the legislature. The court is bound by its previous decisions 
unless it can be shown that there has teen a subsequent change in 
the Jaw of nations to which Greas Britain has expressly or 
impliedly given consent or unless a change is necessary to adapt 
established principles to altered circumstances and conditions. The 
writer is of opinion that orders in Council also bind the tribunal but 
in this his view is opposed to that of the Judicial Committee of the 
Privy,Council in the Zamora case where their Lordships hold that 
the King in Council has no authority tc prescribe or alter the law 
. to be adcainistered and that in this matter the position of the Crown 
in Prize Courts is the same as in Ordinary Courts. The writer is 
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of opinion’ that their Lordships have not allowed sufficient 
weight to the peculiar prerogstive of the Crown in international 
affairs under the British constitution and to the fact that in its 
origin the primary function of the Prize Court was to determine 
the acts of the commissioned agents of the Crown for which the 
latter, as representing the country in pdorsler relations will be 
responsible. 


Mr. P. Gide gives an account of the French Law with refer- 
ence to Foreign Married Women. The French Civil Code men- 
tions four kinds of Marriage Dontracts. They are known. respec- 
tivelyas the (i) “Communante,” (ii) Separation de biens, (iii) Regime 
de non-communante and (iv) the dotal system. Under the first 
which on failure of the parties to adopt any other kind of contract 
is annexed to'every marriage contract, all the personal property 
possessed by the contracting parties at the time of marriage and 
all the personality acquired daring marriage by succession or gift 
unless the testator or donor has shown a contrary intention, all 
vents and revenues of such property and all the real property 
purchased during marriage becomes the, assets of the commu- 
nity. The husband has tke administration of this property 
which he may sell, alienate or mortgage without the consent of 
the wife, the wife cannot contract without the congent of the 
husband. He has also the administration of the wife’s personal 
property but he cannot alienate her realty without her consent. 
Under the “ separation de biens” system each party retains con-. 
trol over his or her own property, and each party contributes 
towards the expenses of the family, in the absence of any express 
contract, the wife’s share being one-third. In the regime de non- 
communante each party retamms his or her property. However, the 
husband administers the separate property of his wife. In the 
fourth system, the wife retains the property of her dowry but the 
husband administers it. The creditors have no right to proceed 
against it, the property being inalienable. Whether foreigners 
marrying in France are governed by the French law or their own, 
depends upon their intention at the time of the marriage which 
is to be determined. as a question of fact in each case. 


Mr. Norman Bentwich points out the many respects in which - 
International law has developed during the present war "with 
reference to the rights of belligerents and neutrals at sea. Some of 
the developments are utterly at variance with the previous concep- 
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tions, e.g. the German claim to sink merchantmen without warning 
but others are such as are called for by the altered circumstances, ` 
for instance a war zone, & larger right of search, &c, 


. The contributions of the April number of the Harvard Law 
Review are offered as a tribute to Mr. Justice Holmes on the 
occasion of his 75th birthday. 


Cosmopolitan Custom and International Law is an article 
contributed by Sir Frederick Pollock. In this article he conside:s 
the means hitherto in use for preserving peace and their defec:s 
and suggests a new device for the purpose. For instance arbitra- 
tion, he says, is effective only when the parties have already made 
up their minds not to ñght or desire to be fortified with good rez- 
sons for not fighting. Mediation is a more elastic method than 
arbitration but in operation it is one degree weaker.. For it 
supposes, in addition to previous willingness to agree that tke- 
same will continue throughoub. On the whole, mediation and tke 
less formal equivalent known as “ good offices ” are niore useful 
for smoothing the way towards a settlement than for conducting 
the matter to anend. Conferences of ambassadors or special 

delegates dave often been useful in effecting a settlement after 
the war and in confining local wars within the original limits 
But they are seldom called until great mischief has already 
been done and no case is known where formal conference has wholly 
averted an impending war. Direct negotiation is obviously ‘the 
best way but it assumes the existence and continuance of a 
genuine will to agree. Moreover it can be easily misused by a 
power with a view to gain time. Such being the defects of all the 
remedies available without actual resort to arms, is it possible 
to have anything like an international law? If we could find a 
‘rule in the custom of nations anything like a collective reprobe- 
tion of self-redress by arms without proved failure of peaceable 
means, there is a possibility of the vague moral sense hardening 
into a legal rule. To this there isa great obstacle in the doctrine 
of indefeasible rights of the State which asserts that all delegation 
of real authority outside the State’s own jurisdiction is a deroga- 
tion'from its independence. On the other hand, domination by ore 
nation which is the other alterative is unthinkable. The best 
solution so far seems to be Balance of power. Sir Frederick 
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Pollock is for a quasi federal alliance,'.a league of -peace and 
international. jurisdiction by the joint and several force of the 
‘allies. It isnot necessary though desirable that such a league 
should include all the considerable civilised powers. The 
league as regards all states outside it would have to be a defensive 
alliance. It should warrant its members against attacks from 
without. The members should be strictly forbidden to commit 
hostile acts against one another and bound to be assisting the 
common authority both against external aggression and against 
any recalcitrant member. A judicial court for justiciable matters 
‘and a commission of conciliation to mediate and recommend in 
non-justiciable cases and also a mixed committee of selection 
which might sift out justiciable and non-justiciable questions in 
any case of unusual complexity is what Mr. Taft suggested in 
May 1915 and this scheme recommends itself to Sir Frederick. 


Montesquieu and Sociological Jurisprudence is another in- 
teresting article in which Dr. Eugene Whrlich examines 
L'Esprit des Lois of Montesquieu with a view to correctly ap- 
praise the value of the contributions of that great writer to 
sociological jurisprudence. In fact, L’ Esprit des Lois must be con- 
sidered, he says, as the first attempt to fashion a sociology of law. 
In strict contradiction to the law of nature school, which assumes 
a uniform everlasting law, Montesquieu teaches that law depends 
on multifarious conditions and varies with these conditions. This 
idea marks the greatest progress effected by a single man in legal 
science. It must be confessed however, that we find in LD’ Esprit 
des Lois more hints, suggestions and “materials for sociology of 
law than in any way an investigation thereof. But there is already 
the nucleus of the future science, the perception of some natural 
accord with law in social life. Montesquieu’s work naturally suffers 
from some of the defects incidental to the age in which he lived. 
His facts are neither accurate nor sufficientiy wide and compre- 
hensive. He was wholly unaware of the modern conception of 
evolution and development. 


_ Professor Wigmore contributes a paper on Justice Holmes and 
the Law of Torts. According to him Jastice Holmes is the only 
Judge who has framed for himselfa system of legal ideas and gene- 
ral truths of life and composed his opinions in harmony with the 
system already formed. Another trait of his opinions which add to 
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their fascination is his epigram instinct; another commanding thing 
is the philosophy of life which: decorates and dignifies his technicsl 
lore of the law. His instinct for the history of the law is another 
notable trait. With all his learning, hə has a keen sense for the prac- 
tical needs in the law of the day. His familiarity with the history 
of the law is only a phase of his broader interest in all literatures cf 
life. As Mr. Wigmore puts it, his generality of absorption is 
certainly something that the young lawyers of to-day can afford 
to-take notice of. His opinions ars literature, not merely law, 
classics not mere technics. The above general observations arə 
illustrated by the writer by reference to the valuable opinions 
of that J udge on various questions relating to the Law of Torts. 


In another paper of interest Mr. Morris Cohen says tha; 
while at one time there was need to protest against the ovez 
emphasis of the logical element in the law now it looks 
as if people are coming to forget there are principles a; 
all underlying the law and poinis out the necessity for a 
clear recognition of those principles for the orderly growth of law 


EE t 


BOOK REVIEWS. 


THE CURRENT INDEX OF INDIAN CASES, 1915. Pub- 
lished at the Law Publishing House, Madras. 


The value of this Digest of Indian cases is too well known 
to the legal profession to need any words of commendation from 
us. We should therefore only invite the attention of our readers 
to the publication of this volume which is a’ complete digest of 
all the cases in the Indian Reports of the year 1915. 


SANJIVA Rao’s Digest of Privy Founcil Rulings, Vol. II. 


This volume brings down the Privy Council cases to the end 
of 1912 in the body of the book and at the end of the volume is 
a supplement which brings the cases to the end of 1915. The 
lines ‘on which this Digest proceeds are those pursued by the late 
Mr. Sanjiva Rao in the 1st edition of this work, which commen- 
ded itself to the professions so much, that they went in largely 
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for the publication though there were the da Digests like 
Woodman’s which digested ihe Rulings of the. pee Courts and 
the Privy Council. 


THE INDIAN DECISIONS (old series) Vol. XV. 


We gratefully acknowledge the receipt of this volume which 
reprints volume 12, part 2, and volume 13, part 1 of the’. Bengal 
Sudder Dewanis Adaulet Reports. We have drawn ‘attention to 
the merits of the publication in reviewing the earlier volumes and 
we do not think it necessary to repeat them here. 


The Madras Law Journal. 
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Palaniandi Chetty v. Appawu Chettiar. ` 
(Avoidance of Fraudulent Transfers—Necessity . 
for Representative Actions, ) 
II 

In India the only reported decisions dealing with the question 
of the necessity for a representative action to set aside a fraudulen; 
transfer are those in Burjorjt Dorabji Patel v. Dhunbai 1, Ishwar 
Timappa v. Devar Venkappa ? and Hakim Lal v. Mooshahar 
Sahu 3, relied upon by Coutts Trottar, J. Before dealing with 
them, however, it is necessary to notice the decision of the Judi- 
cial Committee in Chatterput Singh v. Mahara Bahadur +, 
which is sometimes understood to have laid down that a represen-e 
tative action is necessary in such cases. We venture to think witk 
Coutts Trotter and Seshagiri Alyar, JJ. that the observations 
relied upon could hardly be regardec as none on the present 
question. ° 

The dispute in the appeal before their Lordships was bete 
ween Luchmiput (represented by tre defendant in the suit and 
the appellant before their Lordships) and Dhunput (the plaintiff in 
the suit represented by the respondent before their Lordships). 
Luchmiput and Dhunput had each a mortgage .of practically the 
suit properties executed in his favour by the same persons, Luch- 
miput’s mortgage being, however, ths prior one. Dhunput and 
Chatterput, son of Luchmiput, had each sued upon his mortgage 
without making the other a party to ais suit, obtained a decree 
and purchased the properties at the sale held in execution. The 
sale held in execution of the decres in Chatterput’s suit was 
prior to that held in execution of the decree in Dhunput’s suit 
and Chatterput was also put in pcssession of the properties 
purchased by him. Subsequent to the decree in his suit but 
before the execution sale in his favour, Chatterput had also pur- 
chased out of Court the whole equity of redemption on his mort- 
gage. Under these circumstances, Daunput instituted the suit, 


1 (1891) LL. R. 16. B. T. 3. (1902) I. L. R. 27 B. 146. 
8. (1907):f. L: B. 34, ey 999. . 4 (1905) I-L. R. 33 O. 198. (P.C.). 
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out of which arose the appeal before them Lordships, against 
Chatterput for recovery of possession of the suit properties, and 
in the alternative, for redemption of the mortgage in favour of 
Luchmiput. The plaint aleged that the decree obtained by. 
Chatterput was collusive and fraudulent and also that the pur- 
chases made by him were illegal, null and void on the ground of 
the same being collusive and fraudulent, but it stated no further 
particulars. The Courts below found that the proceedings in 
Chatterput’s mortgage suit were collusive and fraudulent and that 
Chatterput acquired no title to the suit properties by the sales 
held in execution of the decree therein ; and their Lordships up- 
held the latter finding on the ground that at the time of the said 
sales Chatterpvti was alone represented on each side of the record. 
There remained the question of the title of Chatterput under his 
private purchases, With regard to this the Subordinate Judge 
suggested that the purchases were at least voidable under S. 53 of 
_the Transfer of Property Act at the instance of Dhunput. But 
no issue had been raised with reference to this point 
and the decree of the Subordinate Judge did not contain a direc- 
tion for avoiding or setting aside the transfers. In the High 
Court the said purchases were simply disregarded without any 
reasons being given for s> treating them beyond *a passing 
allusion to the view of the Subordinate Judge. In this state of 
things their Lordships ‘had to consider whether the private pur- 
chases did not avail Chatterout. In holding that they did their 
‘Lordships observed that the courts below ought not to have con- 
sidered the question of the validity of the same under S. 53 of 
the Transfer of Property Act. Lord Davey, who delivered the 
judgment of their Lordskips, said (p. 217): “No issue was 
stated in this suit whether the transfers (private purchases of 
Chatterput) were or were not liable to be set aside at the instance 
of Dhunput under S. 53 of the Transfer of Property Act, and no 
decree has been made for setting them aside. Such an issue 
could be raised und such a decree could be made only in a suit 
properly constituted for that purpose, and this suit was not 80 
constituted either as to parties or otherwise. ‘Their Lordships do 
not express and have not formed any opinion whether the: trans- 
fers or any of them could Lave been avoided in æ properly cons- 
tituteđd suit.” The italicised passages are those relied upon in 
support of the view that their Lordships have decided that a suit 
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,40-seb aside a fraudulent transfer uncer S. 53 of the Transfer of 
Property Act must be a representative proceeding. Their Lord- 
ships do not expressly say so and the expressions “suit properly 
constituted for that purpose” and “ this suit was not so consti- 
tuted either as to parties ‘or otherw'se” cannot be regarded as 
necessarily involving that view. The plaintiff, it will be 
noticed, claimed to recover possession of the, properties, and, 
in the alternative, to redeem ths mortgage in favour of 
Luchmiput; and, in support of his position, he relied upon the 
execution purchase by him of ths suit properties and the 
invalidity of the proceedings in Chatterput’s suit and of the 
purchases by him of the suit propesties. The plaint did not 
give particulars of the circumstances rendering the private pur- 
chases of Chatterput invalid and did not pray for their being set 
aside as fraudulent under S. 53. The persons from whom 
Chatterput purchased the equity of redemption out of court were 
not also made parties. In short, ths plaintiff rested his case 
solely upon (1) his execution purchase, (2) his not being made a 
party to the mortgage suit of Chatterput, and (3) the invalidity 
of the execution sale in favour of Chatterput, and did not attack 
the private purchases of Chatterput as being fraudulent or pray for 
any relief ia respect thereof. If the observations of their Lord- 
-ships are considered in the light of -this explanation, it would 
seem that all that they meant was shat the suit was not so 
framed as to raise the’ question of the invalidity of the private 
purchases of Chatterput under S. 53 of the Transfer of Property 
Act—not ‘‘as to parties,” because the transferors, for instance, 
were not before the court, nor “ otherwise,” because the plaint 
did not ask for any relief in respect of the purchases. Even if 
this reading of the observations is no; correct, it is submitted, in 
view of the circumstance that the point does not appear to have 
been argued at the bar, (See notes of arguments in Chatterput 
Singh v. Mahara) Bahadur 1) and that there is no discussion of 
the point in the judgment with reference to the peculiar language 
of S. 53 of the Transfer of Property Act, that the observations 
should not be considered to embody the opinion of their Lord- 
ships with reference to the present question so as to preclude the 
Indiam courts from considering it on principle and with reference 
to 8.. 53. 


A 


1. . (1905) I. L. R. 32 C. at pp. 208 to 210." 
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Proceeding next to the decisions of the Indian Courts, it may 
be pointed out at the outset that theit value as precedents in regard 
to cases falling to be decided under 5. 53 of the Transfer of Pro- 
perty Act is minimised by the circumstance that one of them— 
Burjorji Dorabji Patel v. Dhunbai 1—was decided with reference to 
the English law and not to the Transfer of Property Act, which 
had not then been extended io the Bombay Presidency, and that 
the other two—Ishvar Timarpay. Devar Venkappa 2, and Hakim 
Lal v. Mooshahar Sahu 3 —though purporting -to be decided 
under S. 53, merely followed English precedents and did not 
consider the question -with reference to the language of §. 53. 


In Burjorji Dorabjt Patel v. Dhunbai 1, the suit was by the 
executors of a judgment-creditor for a declaration that they were 
absolutely entitled to the su:t property and that the defendants, 
the surviving trustee and the beneficiaries under a trust deed 
executed by the judgment-debtor, had no right to or interest in it. 
The suit was for a mere declaration because the plaintiffs were in 
possession of the property on the date of the suit, having obtained 
possession from the judgmert-creditor who had purchased the 
property in execution of his decree and taken possession thereof. 
“The plaintiffs also prayed for a declaration, if necessary, 
that the trust-deed under which the defendants claimed was 
fraudulent and void as against the plaintiffs and other creditors ` 
of the judgment-debtor. Telang, J. who tried the suit, found the 
trust-deed to be fraudulent but dismissed the suit on the following 
amongst other grounds: (1) that, under 18 Eliz. c. 5 a fraudulent 
settlement was valid as against the settlor and that the plaintiffs, 
who were the répresentatives of the purchaser of the right, title 
and interest of the settlor (the judgment-debtor) and instituted 
the suit in that right were not entitled to have the deed set aside 
as fraudulent, and (2) that the suit could not be treated as a suit 
in the interest of all the crecitors, as the principal relief claimed 
was a declaration of plaintiff's title to the property and the relief 
claimed in respect of the deed was merely ancillary. In the_ 
Course of his judgment, howaver, the learned judge considered the 
present question (pp 19-20) and stated as his conclusion that “the 
only: proceeding by which advantage can be taken of the provi- 
sions of 13 Eliz. c. 5 is a suit on behalf of all creditors.” Now 


manc a iaae g a a a ann D a 
1. (1891) I. L. R. 16 B. 1. 2, (1902) I. L. R. 27 B. 146. 
8, 71907) I. L. R. B4.Ọ. 999. 
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it will be seen that, in the view taken by the learned judge of 
the nature and scope of the svit and the right in which the plain- 
tiffs instituted it, his observations on the present question were 
purely obiter. We have already endeavoured to show that-thera 
is no rule of law even in Englanë requiring a representativa 
proceeding in such cases, We may also add that, regarded as a 
statement ofthe English law, the observations of the learned 
judge are incomplete inasmuch as he does not notice the distinc- 
tion, recognised in some of the text-beoks dealing with the English 
law on the point, between the case of a judginent-creditor and 
that of an ordinary creditor, 


In Ishvar Timappa v. Devar Venkappa 1, the question for 
decision was whether a person could sue under §. 58 of the 
Transfer of Property Act before he kad obtained a decree on the 
debt by virtue of which he claimed to be a creditor of the trans- 
feror. Sir Lawrence Jenkins C.J. and Batty J held that he could. 
but add (p. 150) “ while a creditor in the position of the present 
plaintiff is entitled to sue, he can only do so on behalf of all other 
creditors of the transferor, so that wken the case goes back to be 
dealt with on the merits, it will be necessary for the court to 
bear this in mind, and require suca amendments as may be 
necessary to bring the suit into conformity ‘with this rule of law.” 
It does not appear from the report whether.the question was 
argued at the bar and the judgment ccntains no discussion of the 
point with reference either to English précedents or to the lan- 
guage of §. 53. 


Hakim Lal v. Mooshahar Sahu 2, does notcarry the matter 
further. The view therein taken is rested almost entirely upon 
Burjorji Doraby Patel v. Dhunbar 3, Ishvar Timappav. Devar 
Venkappa +£, and Chatterput Singh v. Maharaj, Bahadur 5, and on 
what the learned judges regard as “the settled rule in England 
in such cases’’—all of which have been fully discussed above. 

It will thus be seen that there is no decision of any ‘of the 
Indian Courts which has considered the question with re- 
ference tothe language of S. 53 of the Transfer of Property 
Act and yet held that under that section a representative pro- 
ceediag jis necessary. We are not in a position to say whether 


1, (1902) I. L. R. 27 B. 146, 2. (1907) I. L. R. 34 C. 999. 
8. (1891) I. L. R. 16 B. 1. 4, (1902) I. L. R. 27 B. 146, 


6. (1908) I. L. B. 82 0. 193 P. O, 
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or not there is in the other Presidencies a ' wel] recognised — 
practice for a defeated creditor to bring a representative action. 
In this Presidency there is, so far as we-are aware, no such 
practice (see Narayana Pattar v. Vir araghavan Pattar 1, in which, 
though the defendant transferéé was ably represented, no objec- ` 
‘tion was taken to the maintainability of the suit by the unsuccess- 
ful decree- holder on the ground that it was not a a 
| proceeding). 


It is worthy of note that, although like the old Code of Civil, 
Procedure, the new code has not made any provision with regard 
to the constitution of a suit to set aside a transfer in fraud of 
creditors, it has, unlike its predecessor, prescribed the form of the 
decree tò be passed in suck a suit. See Appendix D, Form 
No. 13. The decree declares the transfer void as against the 
plaintiff and all other the creditors, if any, of the defendant. That 
is, the decree contains as a matter of form a declaration on behalf 
of creditors generally though the existence of other creditors may 
not be known. It will be remembered that the above form is 
exactly the forny of declaration made under the English Statute 
in similar cases. This circumstance also shows that the suit 
in such a case need not be a representative proceeding. e 


It now only remains to notice the argument of inconvenience 
_ referred to by Mookerjee and Holmwood, JJ. in Hakim Lal v. 
Mooshahar Sahu o, and by Coutts Trotter, J. in the case under 
notice. If, on a proper interpretation of S. 53 of the Transfer of 
Property Act, a suit is maintainable by an individual creditor, 
considerations of the inconvenience likely to be caused by allow- 
ing such a suit ought, not to deter the courts from doing so. But 
it also appears to us that the argumentum ab inconvenienti has not 
much force in the present instance. At least two solutions can 
be suggested which will obviate the inconvenience : (1) it may be 
held, as Seshagiri Aiyar J. does in the case under notice, that the 
_ decision in a suit brought vy a creditor in his own behalf will, by 
virtue of Explanation VI to 8. 11 of the Code `of Civil Procedure, 
1908, be binding on the other creditors as well; or (2) the right 
of any defeated creditor to sue in his own behalf may be recog- 
nised-but-the transferee for-his own protection allowed to apply 
to the court to have the other creditors added. as parties defen- 








-i m ee 
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1. (1899) I. O, R. 28 Moiese °° o’ 2." (1907) I. L.R, 84 ©. 999, 
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. dants. There’has no doubt been scme difference of opinion as to 

the applicability of Explanation VI to S. 11 to suits not constitut- 

ed in accordance. with O. 1; R. 8 of the Code of Civil Procedure, 
But we venture to think thatthe bakance of authority is in favout - 
of the view that Explanation VI to S. 11 of the Code is not sub- 

ject to the provisions of O. 1 R.8 therecf. (See Rangamma v. 

Narasimhacharyulu 1, in which all the earlier cases are referred 

to.) | 
The second question for consideration-is whether a defeated 
creditor can impugn å fraudulent transfer only by bringing a suit 
for the purpose and whether he cannot do so in any other way, 
say, by raising in defence the plea baced on 8. 53 of the T'ransfer of 
Property Act. In England, the plea based on the corresponding 
English Statute, 13 Eliz c. 5., has keen allowed to be raised by 
the judgment-creditor in garnishee proceedings. See Edmunds 
v. Edmunds 2, the case which expressly decides the point. The 
observations of Williams, J. in Vyse v. Brown 3, and of Vaughan 
Williams, L. J. in Glegg v. Bromley £, seem no doubt to be against 
this visw. But, as has been already shown, in neither of those 
cases did the question arise for decision. Further, in the first, the 
point does not seem to have been even argued, and, in the second, 
the other wembers of the court did not express an opinion on the 
point and the Divisional Court had held otherwise. See also 
Smith’s Leading cases, 12th Ed. Vol 1, p. 17; and 15 Halsbury’s 
laws of England, p. 89 foot-note (f), where it is stated “an alien- 
ation may also be held bad on interpleader proceedings, without 
any action to set it aside or formal declaration that it is void.” 
It would thus seem that in England a suit is not the only proceed- 
ing open to avoid a fraudulent conveyance. 

In India the question directly arose for decision in Subra- 
maniya Pillai v, Dakshinamurtin 5, and Abdul Kadir v. Ali Mia 8, 
neither of which however seems ic have been brought to the 
notice of Coutts Trotter and Seshagiri Aiyar, JJ.. In both of them, 
the plea based on S. 53 of the Transfer of Property Act was 
allowed to be raised in.defence to a suit brought to enforce the 
fraudulent transfer. In the first cass, the defendant was a person 
who had purchased the suit property in execution ofa decree 
obtaimed by another against the transferor; in the second, the 


1. (1916) 31 M. L. J. 26. 2. (1904) P. 862 at 376. 
3. (1882) 18 Q. B. D. 199. 4. (1912) 3K. B. 474 O. A. 


5, (1912) 15 I. 0. 198. ` 6. (1912) 18 C. L. J. 649. 
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defendant was the purchaser of the suit property in execution of 
a decree obtained by himself against the transferor, In the second 
case, the learned Judges added (though the point did-not arise in 
the case) : “If there are more creditors and the particular creditor 
impleaded as a defendant stands on the same footing as other 
creditors, he must plead for all. The soundness of this opinion 
will, of course, depend upon (a) the necessity for a representa- 
tive proceeding in any case—a point which has already been dealt 
with, and (b) the existence or non-existence of a distinction for 
the present purpose between a decree-holder and an ordinary 
creditor—a point to be presently dealt with, 


Ishan Chunder Das Serkar v. Bishu ‘Sirdar 1,and Rajani 
Kumar Dass v. Gaur Kishore Shaha 2,and Chidambaram Chettiar 
v. SamiAiyar 8, are also cases in which the plea was allowed to be 
‘taised by a defendant. No doubt objection was not made in them 
to the competency of the plea by way of defence; but the parties 
were ably represented. These cases also do not appear to have 
been brought to the notice of Coutts Trotter and Seshagiri 
Aiyar, JJ. 


Coming now to the decision in Palaniandi Chetty v. Appavu 
Chettiar+,SeshagiriAiyar, J.aclds that the transfer continues in force 
until it is set aside by a suit, that without first so setting it aside the 
creditor cannot proceed against the property transferred, and that 
he cannot impeach the transfer in defence to a suit brought to 
enforce it. The. learned Judge rests his view on the broad pro- 
position that in the case of voidable transactions the transaction 
continues iù force until it is avoided. This is no doubt true, but 
the conclusion of the learneé Judge rests on the assumption that 
the avoidance can only be by a suit brought for that purpose. 


Neither S. 53 of the Transfer of Property Act, nor any 
other statutory provision we are aware of, requires the option of 
avoidance to be exercised oniy by means of a suit. Recourse must 
therefore be had tothe general law governing the recission of 
voidable transactions to see if it can only be so exercised. Dealing 
with the recission of voidable contracts, Sir Frederick Pollock 
observes in his Principles of Contract (8th Hd, pp. 618-9). “ If 
on the other hand the party (having the option) elects to rescind, 


1, (1897) I. L. R. 24.6. 835. a. (1998) I.L. R. 886, 1051. , 
“8. (1906) L L. R. 30 M. 6. ,., 4+ (1916) 80 M. D. J, 865, 
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he is to manifest that election by distinctly communicating to 
the other party his intention to reject the contract......One war 
of doing this is to institute proceedings to have the contract . 
judicially set aside...... Or if the other party is the first to sue on-ths 

contract, the recission may be set up as a defence, and thes is itself 
a sufficient act of recission without cny prior declaration of am 
intention to rescind.” The principle of the above passage— 
unless it is to be held inapplicable ic India—is inconsistent with 
the assumption underlying the learned Judge’s view. As 
for cases in this country, it must be taken to be settled, so 
far, at any rate, as this court is concerned, that ‘a party toa 
voidable registered deed of transfsr can set up the plea o 
its invalidity in defence to a sutt brought to enforce it, and 
that even when his right to have it avoided by a suit has 
become time-barred (Lakshmi Doss v. Roop Laul) 1, see also 
Ranganath Sakharam v. Govind Narasiv 2. The case of a person 
who is not.a party to a deed but who. has the option of avoiding 
it would appear to be an a fortiori one. There are several cases 
recognising the right of such a party to avoid otherwise than by 6 
suit. Ss. 29 and 30 of the Guardians and Wards Act VIII of 1890 
enact that a transfer by a guardian pointed under the Act of the 
property ob his ward is voidable at the instance of any other 
person affected thereby in cases in which the permission of the 
court was not obtained for the transfer. It has been repeatedly 
held that, in a suit brought to enforce a transfer so made, it is 
open to. the ward, who is added as a defendant, to set up the plea 
of its invalidity, although he had not himself sued to set it aside 

and that it is sufficient if he declares his will to rescind by way of 

defence. See Sinaya Pillai v. Muniswami Ayyar 8, The Eastern 
Mortgage and Agency Co. Ld. v. Rebati Kumar Ray 4 , and Hem 
Chandra Sarkar v. Lalit Mohan Kar 5. Again an alienation by « 
Hindu widow who had inherited the properties of her husband iè 
not absolutely void but it is prima facie voidable at the election of the 
reverstonary her. In Bijoy Gopal M uker v. Srimati Krishna 
Mahishi Debi °, the Judicial Committee held that the reversionary 
heir might ér ak the ahenation as a nullity without the interven- 
tion of any Courts, and their ' Lordships referred to the institution 
of a suit by him for possession as one way of showing his election. 


1) (4907) I L.R 80.M..169_ - (1904) LL. R 28 B 689. 


3. (1899). I. L R. 22 M.: 289. $ (1906) 36 LJ. 260 at 268, 
5. (1912) I. L. R 16'0'W. N. 715, 3. (1906) 34 C. 329 P. C. 
J 2 
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Seshagiri Aiyar, J. relies upon the cases of Mohamad Haji 
Zakaria v. Ahmad Bhai Haòdib Bhai 1, and Rajah of Ramnad v. 
Arunachellam Chettiar 2, in support of his view. The first of the 
two cases does not seem to have any bearing on the present 
question and the reference to it is evidently a slip. As far as we 
can gather from the report, all that happened in that case 
was that the High Court declined to answer a reference made to 
it by the District Judge on the ground that S. 617 of the 
Code of Civil Procedure, 188%, under which the reference was 
made, did not cover a case like the one before the learned Judges. 
And as for Rajah of Ramnad v. Arunachellam Chettiar 2, 
the Court had not there to consider or decide the question with 
reference to a person not a party to the deed. Even with refer- 
ence to a person who is himself a party to the deed, their Lord- 
ships’ observations recognise his right to set up the plea in defence. 
See per Miller, J. at p. 601 and per Sadasivaiyar, J. at pp. 608, 
609, See also Tiruvengada Charri v. Seshadri Aiyangar 8, 


Seshagiri Aiyar, J. also holds that the defeated creditor 
cannot proceed against the conveyed estate in execution of his 
decree without previously s3tting aside the conveyance by a suit. 
On this point also weare not aware of any case laying down such 
a rule. On the other hand in Subramaniya Pillai v. Dakshina- 
murthi 4, already referred to, the late Mr. Justice Sundaraiyar 
stated it as a matter of settled law “‘ that, although as between the 
transferor and transferee in the case of an assignment which is 
intended to defeat creditors, -the assignor’s rights must be regarded 
as having vested in the assignee, the creditors of the assignor are 
not bound by such an assignment and are entitled to attach the 
property assigned as being still the property of the assignor so 
far as the debts are concerned.” The learned Judge went on to 
‘say “ It is the practice for creditors to attach property fraudulently 
assigned away by their judgment-debtors as-being still property 
available for the satisfaction of their debts in execution of their 
decrees.” We have already endeavoured to show that a suit to 
set aside the transfer is not necessary and that the transfer : may 
be rescinded by a declaration of the will to rescind by way of 
defence (as in the case of a ward under the Guardians and Wards - 
. Act) or-by-commencing an- action to recover possession of the 


1. (1901) I. L. R. 25 B. 827. 2. (1918) 24 M. È. J. 592. 
8. (1916) 80 M.-L. J. 559. 4, (1912) 151, G. 1938. 
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property affected (as in the case of z reversionary heir). We have 
also tried to show that the recission may be made without the 
intervention of any courts. It would then seem to follow that, 
in the case of a fraudulent transfer, she creditor may show his 
election by proceeding against the conveyed property in execu- 
tion of his decree and that for that purpose he might treat the 
transfer as if it had not been made. This seems to be the view 
even in England where the conveyance is held io be perfectly 
valid except to the extent to which it may be necessary to deal 
with the conveyed estate for satisfying the claims of the defeated 
creditors. To that extent, but to that only, the conveyance is 
treated as if it had not been made. See Story’s Equity Jurispru- 
dence, 1st English Ed. para, 371; 15 Halsbury’s Laws of Eng- 
land, p. 90; and Kerr on Fraud and Mistake, 4th Ed., p. 101. 
The same view is also clearly expressed by Stirling, J. in In re 
Mouat 1 “The assignments (fraudulent assigainents) became void, 
the moment the creditors claimed to ireat them as such; and there- 
upon the property which was comprised in those assignments 
ceased, as against the creditors, to be the property of the assignee, 
and became assets for’ the payment af the creditors in such a way 
that they had a legal right to be paid out of those assets.” 


Vyse v. Brown 2 and Clegg v. Bromley? relied upon by Sesha- 
giri Aiyar, J. in support of his view tc the contrary do not consider 
tle present question. The first case turned upon the construction 
of S. 61 of the Common Law Procedure Act, 1854, and the ques- 
tion whether a formal setting aside of a fraudulent conveyance 
was necessary was not argued or considered. The second case 
also does not consider the present question. The observations of 
Vaughan Williams, L., J. at p. 484 that the judgment-creditor 
could not in garnishee proceedings impeach a fraudulent assign- 
ment made by his judgment-debtor cannot be relied upon as 
bearing upon the question because they were rested only on 
the ground that in such proceedings the judgment-creditor stood 
exactly in the shoes of his judgment-debtor and as the latter could 
not impeach the assignment so also cculd not the former. Whether 
these observations correctly represent the present state of 
' the law even in England is far from clear. See Edmunds v. 
Hdmunds.4 which .does’ not appear to have been referred to in 


1. (1899) 1 Ch. 831 at 834-5. 2, (1884) 18 Q. B. D. 199. 
3. (1912) 8K. B. 4740. A. 4, (1904) P. 862 (376). 
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Clegg v. Bromley 1. Bafore leaving this question, we may also 
point out that Coutts- Trotter, J. takes it that the property can be 
attached in execution and thata judgment-creditor who has so 
attached can set up tha plea of fraudulent transfer in defence. 
The reason of the suggest31 distinction bztween a judgment- 
creditor who has attached the property and one who has not is 
not easy to perceive. We shall however advert to this point 
presently. 


The third and the last question for consideration is whether 
- there is, for the purpose of the present discussion, any distinction 
between the case of a judgment-creditor and that of an ordinary 
creditor. Seshagiri Aiyar, J., holds that there is none in India, 
whether or not there is any in England, at any rate, after the 
Judicature Act, The learned Judge assigns two reasons for his 
view (1) that S. 53 of the Transfer of Property Act does not make 
any distinction between the two cases and (2) that the position of 
a judgment-creditor in England is altogether different from his 
position in India. Coutts-Tzotter, J. also seems to be of opinion : 
that a judgment-creditor is not as such in a better position than 
an ordinary creditor. But the learned Judge seems to think that 
a judgment-creditor who has attached properties of his judgment- 
debtor in execution is in a better position. Thoughe both the 
learned Judges are agreed in aolding that there is no distinction 
between an ordinary creditor and a judgment-creditor as such, 
some passages in Halsbury’s Laws of England and in May’s Book 
seem to suggest a distinction even as between them in England. 
(Sea 15 Halsbury’s Laws of England, p. 89 already referred to 
and pp. 311 and 315 of May’s Book); and ‘tne case of Abdul 
Kadir v. Alia Mia 2 seems to recognise the existence of the dis- 
dinction in this country. Smath v. Hurst 3, Spirett v. Willows 4, 
Neale v. Day 5, and Blenkinsopp v. Blenkinsopp ĉ are the only 
cases cited in the passages above referred to in support of the 
alleged distinction and we have not been able to find any other 
case in which the distinction is pointed out or recognised. When 
the said cases are examined, it appears, however, that in none of 
them was the point argued at the bar or considered in the judg- 
ment. Ineach of them, the p-aintiff was no doubt a judgment.cred- 
itor and the decree declared zhe conveyance void, as against «aim. 
1. (1912) 3 K. B. 474.0. A. | 2, (1912) 15 C. L. J. 649. 


8, (1852) 68 E. R. 826. 4, (1865) 46 E. R. 649. 
5. (1858) 28 L. J. Ch. 46. 6, (1852) 42 E. R. 644. 
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In Spirett v. Willows 1, the plaintiff was also the scle 
creditor and had besides been appointed a creditor’s assignee in 
the bankruptcy proceedings instituted by him against the judg- 
ment-debtor. It seems to us to ba unsafe to deduce any rue 
from the facts of those cases because -we find other cages in which 
even a judgment-creditor prayed for relief on behalf of other 
creditors also. See, for instance, Neale v. Day *, and the decree 
in a suit by a judgment-creditor declared the conveyance in ques- 
tion void as against him and other creditors, See, for instance, 
Bott v. Smith 3. 


But whatever may bethe law or practice in England, it 
seems to us that there is no warrant for introducing such a 
distinction in India. S, 53 of the Transfer of Property Act does 
not recognise it and a judgwent-cteditor is not as such in any 
better position in this country than an ordinary creditor. With 
great respect to the learned Judges who decided the case of Abdel 
Kadir v. Ali Mia 4, we therefore <hink that their decision on 
this point is open to doubt. It may be stated that the learned 
Judges merely followed what they taought was the English Law 
on the point. - 


Proceeding to the suggested distinction between a judgment- 
creditor who has attached and one who has not, we find that 


Coutts-Trotter, J., relies on what his Lordship regards as tha . 


principle of the decisions in Smitk v. Hurst 5, and Neate v. 
The Duke of Marlborough 8. The learned Judge likens the remed7 
sought by a judgment-creditor in this country to the “ remedy by 
way of executable execution in aid of the legal right given by 
the Judgment” in England and states that, as in England a 
judgment-creditor could not invoke the equitable relief until 
he had followed -up his judgment by suing out a writ of Fi fa 
- or Elegit as the case might be, it must be held “that tha 
mere obtaining of a judgment in India creates no titla 
or only an inchoate title in the judgment-creditor ; and therefore 
he must follow up his judgment by attaching the properties in 
order to enable hir to utilise S. 53 in answer toa claim founded 
on the impeached deed of transfer.” With reference to the two 
cases relied upon by the learned Judge it may be pointed out at 
1, (1865) 46 E. R. 649. 2. (1858) 28 L. J. Ch. 45. ` 


3. (1857) 52 E. R. 957. 4. (1912) 15 C. L. J. 649. 
5. (1859) 68 E. R. 836. 6. 40E. R. 983, 


) 
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the outset that in neither of them was the judgment-creditor a 
defendant and the question whether he could impeach the con- 
veyance as a defendant considered. In Smith v. Hurst 1, which 
merely followed Neate v. The Duke of Marlborough ? the judgment- 
creditor was the plaintiff and he instituted the proceeding in the | 
Court of Chancery fo set aside a fraudulent deed executed by his 
judgment-debtor. He alleged in his plaint that the writ of Fi fa 
sued out by him had not been returned and admitted that he 
had not sued out a writ of Elegit. On those facts Turner, V. C., 
held that, as the plaintiff had not proceeded. at law to the extent 
necessary to give him a complete title, in the particular case, by 
suing out the writ of Elegit, the Court of Chancery, which merely 
acted in aid’of the legal rigat, could not give the plaintiff any 
relief as against the freehold estate comprised in the assignment 
in question. Relief was, however, given as regards the leasehold 
and personal estate. 


It will be seen that the decision in Smith v. Hurst 1 turned 
upon the difference between the jurisdictions of Courts of Law and 
of Equity in England and upon the peculiar efficacy of the writs 
of Fi fa and Elegit. It will also be seen that even in that matter, 
, a difference was made between leasehold and personal estates and 
freehold estates. In India, oa the other hand, the same courts are 
Courts of Law and of Equity and attachment in execution does 
not give the attaching creditor any lien on the property attached 
such asa judgment-creditor in England obtained by suing out 
the writ of Elegit. (As to the efect of attachmeut in execution in 
India, see Kaghunath Das v. Sundar Das 3). Further, the position 
of a judgment-creditor in India is, as is pointed out by Seshagiri 
Aiyar, J., altogether different from his position in England. With 
great respect to Coutts-Trottar, J., we think that the principle of 
Smith v, Hurst 1 and Neate v: The Duke of Marlborough 2 can 
have no application in India. 


If the correct view is that a creditor is entitled, as a matter of 
substantive right, to proceed -againt properties fraudulently assigned 
_ away by his judgment-debtoz without first having the assignment 
set aside by a suit brought for the purpose, the further question 
arises whether, either in tae claim proceedings or in the® suit 





1; (1852) 68 E. R. 826. `“ 2. 40E. R. 983, 
© 8 (1816) 42 0. 72. (P. O.) 
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under O. 21 R. 63 of the Code arising therefrom, the Court can > 
go into the question of the validity >f the alienation under S. 53. 
-of the Transfer of Property Act. 

In Subramania Pillai v. Dakshinamurthi,! Sundara Aiyar, J. 
observed that the practice was for the assignee to put in a claim 
petition and for the executing court to go into the question of the 
validity of the transfer under S, 53 of the Transfer of Property 
Act. The learned Judge was of opinion that the question of title 
could be determined both in the claim proceeding and in the suit 
under O. 2i, R. 63. And his view as to the scope of the claim 
provisions of the Code seems to be the prevailing view, at any 
rate, in this Presidency. See kemu Aiyar v. Palanappa 
Chetty 2 decided by White, C. J. and Ayling, J. 

, But even if the claim provisions are held to be confined to 
the determination of the question of physical possession, if the 
executing court goes into the question of title and makes an order 
allowing or disallowing the claim, it would seem that the order 
is conclusive unless a suit is filed by the claimant as provided by 
O. 21 R. 63. See Bhagwan Das v. Raj Nath ® 

Even if the claim provisions are held to be limited to-the de- 
termination of the question of physical possession, there is no 
reason whatever for limiting the scope Df the suit under O. 21 R. 63 
in the same way. The Rule speaks of the suit as one “ to establish 
the right which he (the defeated party) claims to the property in 
_ dispute”. ‘The expression “establish the right” seems prima 
facie to be comprehensive, enough to cover a determination of 
the title to the property in dispute; and the decisions in 
Subramania Pillai v. Dakshinamurtt 1; Ramu Aiyar v. Palani- 
appa Chetti ? ; Sadu Bin Raghu vy. Ram Bin Govind £; 
Narayana Pattar v. Viraraghavan \Patiar 5; Ishan Chunder 
Das Sarkar v. Bishw Sirdar 8; and Bibi Aliman v. Dakeshwar 
Pershad 7 all proceed upon the assumption that the question 
can be gone into in the suit under S. 283 of the old 
code or O. 21 R., 68 of the present >ne. In Bibi Aliman v. 
Dakeshwar Pershad", the learned Judges observe. “Thé 
object of such a suit is not to have the order in the claim proceed- 
ing set aside, as would appear to have been thought in some of 


1? (1912) 15 I. C. 193. 2. (110) I. L. R. 85 M. 85 at 88. 


8 (1912) I. L.R. 84 A. 865... . 4. (1831) L L.R. 16B. 608, 614.6. 
5, (1899) I. Ù. R. 28 M. 184 6. (1897) I. L. R. 24 0. 825. 
7. (1904) 1 C.L. J. 29€-at 299. 
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the cases to which reference is made later on, but to have the 
. right of the claimant in the property established.” In fact, with 
the exception of the case cf Abdul Kadir v. Ali Mia 1, to be 
presently noticed, we have not been able to find any case in 
which the scope of the suit under O. 21 R. 63 is narrowed to the 
determination of the question of physical possession of .the pro- 
perty attached on the date.o- its attachment. - 


In thus confining the scope of the suit under O. 21 R. 63, the 
learned Judges who decided the case of Abdul Kadir v. 
Ali Mia 1 purported to follow the decision of the Judicial 
Committee in Phul Kumari v. Ghanshyam Misra 2. They thought 
that, in the case cited, the Privy Council had decided that tne 
scope of a suit under S. 283 of the old code was the same as the 
scope of the claim proceeding and felt themselves compelled to 
hold that, unless there was anything in the pleadings outside the 
scope of S. 283 to restrain or restrict such a result, the suit under 
that section ought to be decided with reference to the finding,as to 
the possession of the judgment-debtor at the time of the attach- 
ment. In this connection it may be pointed out that there are 
some decisions of our H:gh Court which hold, though with 
reference to other matters, that the suit under O. 21, R. 63 isa 
form of appeal from the order in the claim proceedings and is not 
ìn its essence an original a2tion. See Krishnappa Chetty v. Abdul 
Kadar Saheb 3 and Veera Pannadi v. Karuppa Pannadi 4, 


With great respect to the learned Judges who decided ` 
the above cases, we venture to think that the scope of 
the suit under O. 21 R.63 is wider than that of the claim 
proceeding and that though, for the purpose of the question 
which had to be decided y the Judicial Committee, their Lord- 
ships spoke of the suit as “aform of appeal,” they did not lay 
down, and did not intend to lay down, that the suit was not an 

original action in the literal sense of the expression. As is well- 
known, tae only question which arose for decision, and which 
was decided, in Phul Kumari v, Ghanshyam Misra 2 was as to 
the court-fee payable on the plaint in a suit brought under O. 21 
R. 63. The plaint in the suit, which gave rise to the appeal 
before their Lordships, prayed for (a) a declaration of the plain- 
tiffs title to the suit property; (b) a declaration that it was 


1. (1912) 15 ©. L. J. 649. 2. (1907) I. L. R. 35 C. 202 (P.C,) 
8. (1914) 26 M. D. J. 44E (456). -~  &. (1909) 6 M. L, T. 154. 
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not liable to be attached and sold -n'execution of the attaching 
decree-holder’s decree and (c) a _pesmanent -injunction restrain- 
ing the attaching decree-holder from executing his decres 
against the suit properties. The plaintiff paid a court-fee cf 
Rs. 10 for her prayer for a declaration and another fee af 
Rs. 10 for her prayer for a permanent’ injunction. Both th: 
Courts below held that Court fee was payable on the amount cf 
the attaching decree-holder’s decree and dismissed the suit on 
plaintif?s default to make up the deficiency within the tima 
allowed. Before their Lordships, the contention on behalf of th2 
plaintiff was that Article 17 of Schedule II of the Court Fees 
Act applied to the case and a fee of Rs. 10 only was payable. . 
Their Lordships upheld that contention. In doing so, they 
considered “ the object and the nature of the suit.’ They held 
that the nature of the suit was that referred to in S. 283 of the 
old code and its effect was to alter or set aside a summary deci- 
gion or order of any cf the Civil Courts not established by Letters 
Pate#t within the meaning of Article 17. They thought thas 
the suit was “for review of a summary decision’’ and that it was 
“simply a form of appeal” not “unrelated” to the summary 
order forming the cause of action. It will be noticed that their 
Lordships had not to consider, and did not consider, the 
“scope of the suit” under S. 283 anc that the point was not ever 
argued at the bar. Under those circumstances, it seems to us tc 
be altogether unsafe to draw any inference with reference to the 
question of the scope of the suit from such stray expressions used 
by their Lordships when dealing with an entirely different point. 


A. S. VISVANATHA ATYAR. 


J 3 
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SUMMARY OF ENGLISH CASES. 


In ve Five-proof Doors, Limited: Ummney v. The Company: 
(1916) 2 Ch. 142. 

Dna Dee E evidence of what took 
place at—Admissibility. 

The minutes of a meeting are not exclusive evidence of what 
took place at it. An unrecorded resolution may be proved 
aliunde. 


British Union and National Insurance Company v. Rawson : 
(1916) 2 Ch. 152. 

Assignment—V alidity—Right of don E to 
. principal creditors. 

An assignment of an ‘adeniuity, where the guarantor is 
interested in seeing that the principal moneys are properly applied 
in payment of the principal creditor, is valid at any rate, where 
the assignment is made to the principal creditor. 

Where a company recovered judgment against a married 
woman in respect of a liability against which the defendant had 
indemnified her and the married woman assigned her right of 
indemnity to the company, held that the assignment was valid. 


Silcocks v. Sileocks: (1916) 2 Ch. 161. 

Will—Construction— Devise to A and “his male heir for 
ever” —Effect—Rule in Shelley’s case. 

Held, that a devise to A “and his male heir for ever” con- 
‘ferred upon A an estate in zail male and not an estate in fee 
simple. 

There is a distinction between the expressions “ heir male” 
and “male heir” where thcse words follow on a gift to the 
ancestor. 


Puddephait v. Leith (No. 2): (1916) 2 Ch. 168. 

Practice—Set-off—Allo-vance of—LHzxistence of Solicitor’s 
lien—Absence of collusion between partiese— Effect. 

Prima facie a set-off should not, owing to the existence of 
a Solicitor’s lien be refused if as between the parties to the action 
themselves it would be fair and Just to allow it and if no fraud or 
imposition has been practised upon the solicitor by collusion bet- 
ween them. 
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Perry v. Suffield, Limited. (1916) 2 Ch. 187 C. A. 


Contract—Completion—Letters of offer and acceptance con- 
taining all terms—Variation of contract by subsequent corres- 
pondence—Permissibility—Suwit for specific performance of con- 
tract-—Marntainability. 


Though, wien a contract is contained in letters, the whole 
correspondence should be looked at, yet if once a definite offer 
has been made, and it has been aceepted without qualification, 
and it appears that the letters of offer and acceptance containec 
all the terms agreed upon between tke parties at the date of the 
offer and acceptance, the complete contract thus arrived at cannot 
be affected by subsequent negotiation. when once it is shewn that 
there is a complete contract, further negotiations between the 
parties cannot, without the consent or both, get rid of the contract 
already arrived at. 


- Mere arrangements which in the ordinary course of business 
are left to the legal advisers to settle, such as the date for com- 
pletion and the payment ofa deposit, are subsequent matters 
which do not prevent the letters of cer and acceptance consti- 
tuting a campleted agreement. 


JOTTINGS AND CUTTINGS. 


` Peers and the Bar.—The death of the Lord Clifford of 
Chudleigh has recalled very inaccurately in some quarters—an 
interesting controversy as to the right of a peer to practise as ‘a 
barrister. - ‘Lord Clifford before joining the Army, intended’ we 
are told, ‘to adopt the Bar as profession, but Lord Chief Justice 
Coleridge refused to call him, on the ground that a peer of the 
realm could not be allowed to practise. This short statement 
contains two vital inaccuracies. Tke late Lord Coleridge was 
never in a position to refuse to any Bar student, the power of 
calling to the Bar belonging of course to the Benchers of the 
Inns. So far from it being true that Lord Clifford was refused 
admission to the Bar, he was called at the Middle Temple in 
1882, two years after he succeeded to the Barony, What the late 
Lord Coleridgé appears to have done is to express the view that 
a peer, though a member of the Bar, was not entitled to practise, 
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and that view was authoritatively held to be unsound when the 
present Lord Coleridge, on succeeding to his title, desired to 
continue his practice at-the Bar. Sir. John Rigby, who as 
Attorney-General, was consulked by Lord Coleridge on the matter, 
expressed the opinion not only that there was no legal bar to a peer 
practising in the Courts, but also that there was no objection 
on the score of professional etiquette to such a course. The 
opinion expressed by Sir John Rigby in 1894 received the sanc- 
tion of the late Lord Esher in 1897. On his retirement from 
the Bench he delivered a valedictory address to the Bar, in which 
he implied that though a peer, he was entitled to return, if he 
chose, to practise at the Baz. And this view has since been 
supported in practical fashion. Harl Russell was called to the 
Bar at Gray’s Inn in 1905, and no question has ever been raised 
as to hisright to practise, The view that a peer could not practise at 
the Bar was based on the ground that he was qualified as a mem- 
ber of the House of Lords, to take part in the judicial proceed- 
ings of the House, It is true chat in the famous case of Bradlaugh 
v. Clarke which excited sc many emotions with which legal 
considerations had no concern, the late Lord Denman voted with 
the minority of the Law’ Lords before whom the appeal was 
argued. There are, two, several older cases in which®* lay peers 
have taken part in the procesdings of the final Court of Appeal. 
In Grenville’s Journals for instance, it is stated that in Small v. 
Attwood (1838) the fifth vote was given by Lord Devon, who had 
never held judicial office. But the judicial work of the House- of 
Lords has now come to ke regarded as exclusively within the 
sphere of the Law Lords, and there is no more reason for prohib- 
iting a peer from practising at the Bar because technically he 
is a member of the Highest Appellate Court than there is for ex- 
cluding a member of the Privy Council because he too belongs 
to a body which has judicia. functions to perform. 

The Attorney General and Ignorantia Juris-——-The Lord 
Chancellor in ‘ Iolanth’—-one of the most delightful of all Gilber- 
tian creabions—sings :— 

The Law is the true embodiment 
Of every thing that ts excellent ; 

It has no kind of fault or flaw, 

And I, my Lords, embody the Law. 
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Though the Attorney-General, belonging to a lower grade 
of the legal hierarchy, is not to be regarded as embodying 
the law with the impressive fullness that the Lord Chancellor 
does, yet there is a fine Gilbertian touch about the discovery mace 
in connection with the Re-electioz of Ministers Bill, that S.r 
Frederick Smith broke the law in rot submitting himself to h.s 
constituents on his appointment as frst Law Officer of the Crown 
and ‘had rendered himself liable through this oversight to penalties 
amounting to the handsomesum of 14,000 pounds. Ignorantia Juris 
non excusat. The familiar saying is true of Attorney-Generals no 
less than of less important mortals ; but the House of Commons, 
not unaccustomed to generosity in such matters relieved S.r 
Frederick Smith of the heavy penalties which, if only the common 
informer had set to work before Par-iament intervened, he might 
have been required to pay. To complete the Gilbertian character 
of the business, the second reading cf the re-election of Minis- 
ters Bill, which, in addition to avoiding the necessity for the re- 
election of Mr. Lloyd George and Mr. Montagu, provided an 
indemnity for Sir Frederick Smith, was passed after a division in 
which the ‘Noes’ were represented by no notes save those of tke 
two letters. Hardly less piquant than the predicament of the 
Attorney-Creneral was a reminiscenc? which Sir Edward Carson 
contributed to the discussion: “I myself,’ he said, “ was once 
solemnly offered by the Lord Chancellor, when I was a Law 
Officer, a judicial appointment for which I was not qualified, and 
for which I did not know. that I was not qualified. The Office, pre- 
sumably, was that of President of Probate, Divorce and Admiralty 
Division, for which, only Barristers of fifteen years’ standing ars 
eligible, while qualifying period for an ordinary High Court judge- 
ship is ten years. So that, Lord Chancellors as well as Attorney 
Generals, may be guilty of Homeric nods. Such harmless in- 
advertences, like the curious omission in some distinguished 
Judges’ wills, if they afford laughter, the gods, show a gratified 
world that the Bench has humanity anough to err.” 


“4 £ 
abl ake 
hd oa bo 


The Punishment for Treason :—To discuss Casement’s appead . 
now would be academic; but the question of execution is more 
practical. The penalty for High Treason is capital punishment, 
and the sentence of the trial court was hanging, in the usual 
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form. But, there is something exceptional in the carrying out 
of this. sentence now, inasmuch as the Statute providing for exe- 
cutions by hanging being private (31 Vict. C. 24) specially 
declares that, except in cases of murder, judgment of death shall 
be carried into effect as if this Act had not been passed! Must 
there, then, be a public hanging of the traitor at Pentonville? 
We doubt whether, this is necessary, however fitting the punish- 
ment. The resources of civilisation, which might be shocked by 
such an exhibition,are not exchanged by the Act of 1868. The Royal 
prerogative may still be used so soften the penalty, and if authori- 
ty for this is required it may be found in Lord Coke himself—so 
mach derided by Casement’s defenders—who said that 'an exe- 
cution totally varying from the judgment, is illegal because the 
King cannot alter the judgment, though he may by his prerogative 
remit one part and leave the offend2r open to the other ; asin the 
case of high treason, decapitation being part of the judgment, the 
law is satisfied, the judgmeni is substantially executed, if that 
be done, thoughjevery other fart is omitted.” Soin Lady Lisle’s 
case the King altered the sentence from burning to beheading— 
women were liable to be burnt for treason till 1790—upon prece- 
dents offered to him by the Judges, who wrote : ‘ That execution 
may vary from the judgment (see the Register to 165)* in felony 
where the judgment is always suspendator per collum yet the 
party may be beheaded, which is no part of the sentence.’ This 
last dictum raises the further question whether casement might not 
legally be shot instead of hanged and it is noted that under the 
defence of the Realm Act a Civil Court may substitute shooting 
for hanging. But that is a matter which may well be left to the 
Executive, for the public conscience will not be much affected so 
long as the arch-traitor is noi allowed to escape the fate which 
“has been accorded to many who may only have his dupes in the 
Siin Fien rising— 
The Attorney's Boliloguy—With Apologies to the Bard of 
Avon). l l ` 
To quote, or not to quoze; 'tis often questioned 

Whether ’tis better fo embellish pleadings - 

With borrowed words cf true euphonic merit, 
Or speak plain truths in prosy words of wisdom, 
And, speaking thus, prove tiresome. — 


\ i . 
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To dull: to drug—with words, 

And in this stupor, credulous, 

Our clients may believe our word is law. 
But why thus stupefy? Let us speak words 
And thoughts of high intent ; and let them be 
The words first used by sages Icng since dead. 
The fact that they've endured the test of time 
But proves their worth ; there’s great support 
In calling to our aid these marvelous thoughts. 
Who could resist such pleas as Portia made, 
The words of Cicero, or Henry ‘lay ? 

A Judge, or Jury, ev’n could bus agree 

With arguments of law so reinforced. 

Mere jurisprudence and the Civi- Code 

Are cold as glittering steel or lifeless clay ; 

A soulless thing. man needs the human touch ; 
That spark divine which renders all men kin; 
The love which doth make brotkers of us all. 
This may result from rhetoric, not from law, - 
And ne'er if found in Blackstone’s musty tomes. 


So why not mollify what law dictates 

With epigrdms familiar to all msn ? 

Enforce where need be, ridicule, retort, 

Or strike the chords of sympathy, siùcere 

And thus t’ apply the wisdom of the world, 
To bring about the verdict so desired, 

Is but a trick of memory, and the tongue, 
Pleasing and forceful ; therefore, ’bis no wrong. 


M. A. W., in the Docket. 


a 


CONTEMPORARY LEGAL LITERATURE. 


In the May number of the Harvard Law Review, we have this 
interesting statement from Mr. J. S. Ewart, the well known 
American writer ‘of waiver,’ all I know (or rather believe) is 
that, apart from what the old books tell us about a pursued thief 
throwing away the stolen goods, every case of waiver may be put 
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under one or other of four headings— Election, Estoppel, Contract , 
and Release. Waiver in insurance cases is sometimes estoppel but 
almost always election. When you waive “a protest of a note that 
is contract. When you waive a clause in a contract that is either 
a new contract or estoppel. ‘When you waive a right of action 
that is release or contract or nothing at all.’ Mr. Percy Bordwell 
continues his historical study “ Property in Chattels.” 


Mr. Ezra Riply Thayer discusses the question of Liability 
without fault laid down by Rylands v. Fletcher. The writer 
points out that the theory o? Rylands v. Fletcher is not that sug- 
gested by Workman’s Compensation Act that full responsibility ~ 
is to be thrown on the undertaker for harm arising from his 
enterprise for it has beer now settled that even in cases 
‘governed by Rylands v. Fletcher a party is not liable for the act 
of God or of a third party. 


In good many cases to which Rylands v. Fletcher would 
prima facie be applicable, there is a competing theory which is 
worked, viz. the doctrine of non-delegable duty for care according 
to which in certain dangerous enterprises a person is liable for the 
consequence of even an independent contractor's negligence. 
Another writer Mr. Cook tries to demonstrate that ever? before the 
statutory changes in the law relating to the assignability of 
choses in action, they were wm substance assignable and after 
assignment the assignee was clothed with all the indicia of - 
ownership except the one o? being able-to sue in his own name. 
The assignor could not receive payments, or otherwise deal with 
them so as to prejudice the assignee. 


An article in the American Law Review for May and June 
deals with constructive contsmpt that is to say not contempt of the 
Court directly and in its presence but a disobedience to its orders or 
an interference with its execution. Contempt was both a crimi- 
nal offence which was punishable in Criminal Courts and a 
Civil matter permitting purging by an affidavit. There was a 
difference in the dealing with contempt by the Common Law 
Courts and the Equity Courts and there was also a difference 
_ between the higher Courts and the inferior Courts which latter 
were not Courts of record and had no power to summarily punish 
contempis of their authority. In their origin, the contempt 


PART VIII. | ÜHE MADRAS LAW JOURNAL. . 49 


proceedings arose out of the contempt of the King involved in 
the acts complained of, who was deemed to be present in the 
Higher Courts. l 


In the Canadian Law Times for May, an address by Mr. 
Justice Beck of Alberta, is printed in which a plea is put in for 
more Judges. made and less statutory law. He commends the 
rule of interpretation enacted by the Canadian Legislature that 
the law shall be considered as always speaking and “that when- 
ever any matter or thing is expressed in the present tense the 
sense shall be applied to the circumstances as they arise so that 
effect may be given to each Act and every part thereof according 
to its spirit, true intent and meaning.” Thesouls of the Hindu 
Commentators of the smritis must surely rejoice at this turn 
that the law is taking in the West. 


| To the Law Quarterly Review for July, Viscount Bryce 
contributes an appreciation of Sir Kenelm Digby, well-known to 
students as the author of the History of the Law of Real Property. 
An incident is related by the Viscount with reference to him 
which shows the influence which political consideration have 
in the selection of officers even to purely legal appointments. 
In 1878, he was on the eve of being appointed to an impor- 
tant leg&l postin the public service when the action of the 
minister in whose hands the post lay was suddenly arrested 
by the friends of another aspirant. They represented that 
Mr. Digby however otherwise qualified was a liberal and there- 
fore ought not to be appointed. The appointment was post- 
poned pending the return of Lord Beaconsfield from the Congress 
of Berlin. When he returned the matter was submitted to him 
and according to the story current at the time, he simply inquired, 
What are the political opinions of the candidates? And when 
told that Digby. was a Liberal, replied forthwith “how can you 
doubt. The other man must have it. Mr. Walter Hussey 
Griffith combats the view taken by the Court of Appeal in 
Norman v. Great Western Railway Company las to the duty 
of Railway Companies towards persons that come on business 
into their premises. The view taken in the case is that the duty of 
the Company does not differ in nature from that of an ordinary 
invitor towards a person coming on invitation. According to 
Buckley, L. J., in both cases, it is a duty to take reasonable 





1. (1915) 1 K. B. 584. 
J 4 
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care that their premises ar2 reasonably safe. for , persons 


using them in the ordinary and customary. manner and with 


reasonable care. The other two Lord Justices would substitute 
“unexpected ” for unusual in the famous statement of the 
tule by Willes, J. in Indermaur v. Dames 1 viz., that he (that 
‘is the visitor) using reasonable care on his part for his own safety, 
is entitled to expect that the occupier shall on his part use 
reasonable care to prevent damage from unusual danger which he 
knows or ought to know.” The writer thinks in the first place that 
the duty of the company is not the same as that of an ordinary 
writer and in the second place he thinks that Buckley, L.J. 
puts that duty too high. while, she other two Lords Justices put 
it too low, while all along they are under the impression that 
they are not altering the law as laid downin Indermaur v, 
Dames t, i 

Mr. C. A. Hereschoff Bartlett combats the prevalent error 
as to the" powers of the President in the French Republic. He 
is not, as is often represented, a mere decorative piece of state 
furniture, without power, without freedom of . movement, 
dependent on the ever changing fancy of the Parliament. 


“On the other hand, he possesses much wider powers ehan the 


President of the United States of America. While the latter has 
only the power to adjourn tae House when the two Chambers 
disagree, the former can exercise the royal prerogative of 
dissolving the Chamber of Deputies on the advice of the Senate 
before the expiration of the legal term and of adj ourning both the 
Chambers for the period of a month twice during the same session. 
Again, while the President of the United States can only 
recommend to thé consideraticn of the Congress such measures 
as he deems necessary or expedient, the French President. 


can concurrently with the two houses initiate laws. He, of his 


own authority, can’ make laws for the Colonies, except of course 
where the legislature has intervened. The French method `of- 
legislation, of delegating tothe executive the duty of filling in 
the details of the statutes enacted, give the President large 
powers of legislation even in cases where the legislature has 


interfered. © 


a 


1. L. RIC, P. 274. 
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He has the-disposal of armed forces. in: time of war and 
can take command of the troops in person. .He has the sole right 
of pardon but not to grant amnesty which can only be done by a 
statute. Above all, he has the power of negotiating and ratifying 
treaties. Some of the most important treaties are of this descrip- 
tion. l i 


l Mr. Courtney Kinney gives an interesting account of tips 


in modern life of the different kinds-of them accounts of tips in 
modern life, the courtesy tip and the commercial tip and the society 
tip. These tips provoked the ire of the great German J urist 
Hering who has written a ae denouncing them, 


`y 


BOOK REVIEWS. 


THE PROVINCIAL SMALL CAUSES COURTS ACT, 1887. By 
M. M. Shafi, If. Edition by M. M.-Rafi, Lahore (1916). 


The Proyincial Small Causes .Courts Act is an enactment of 
constant use and reference both i in the mofussil and the Presidency 
Towns; and the book under review written by a distinguished law- 
yer and advocate of the Punjab Chief Court and carefully revised 
and brought up to the end of Jine 1916 by the present ediior is 
bound to be of invaluable assistance both to the bench and the bar. 
For the exhaustiveness of treatment and the collection of cases 
judiciously under appropriate headings, Mr. Shafi's book has 
not been equalled, so far as we are aware, by any published 
commentary on the Act. To enable the reader to fully under- 
stand and appreciate the provisions of the Act, - reference 
is made whenever necessary to the provisions of other enact- 
ments. To facilitate- ready reference to the sections and Article 
of the schedule of the Act, the bare text of the Act is given at the 
commencement of the book. There are also five appendices to the 
work. setting out the statement of the objects and reasons, the report 
of the Sélect Committee, the abstract of the proceedings in the 
Legislative Council, a table of ad valorent fees liviable in suits and. 
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the Mofussil Small Causes Courts Act of 1865. We have care- 
fully gone through some pcrtions of the book and we can confi- 
dently recommend it as a useful addition to a lawyers library. 


tt ree ee 


THE CURRENT STATUTES, 1915. Published by the Law 
Printing House, Madras. 


This is the third year of this useful publication. The object - 
of the publication is to bring within easy reach of all lawyers, a 
collection of the parliamentary enactments and orders in Council 
relating to India, the Acts passed by the Imperial and Local Legis- | 
latures, in India and the important notifications rules and orders 
made under them. 


The work is divided’ into two portions A and B. Part A. gives 
the enactments of the various legislaturers and B, the rules and 
notifications under the various Acts. The publication is further ren- 
dered more useful by prefizing to the body of each Act, a short 
statement of its objects and reasons. A work of this kind every 
year embodying the legislative progress of this county during the 
year is indispensable to all lawyers. 


SUPPLEMENT TO THE COMMENTARIES IN THE ESTATES 
LAND ACT, SECOND EDITION, By P. Duraiswami Aiyangar, 1916. 
4 


Weare in receipt of Mr. Duraiswami Aiyangar’s supplement to 
his valuable commentaries on the Estates Land Act. Though the 
idea of publishing supplements to legal publication does not 
usually commend itself tc us, it is not without its advantages in 
the case of an enactment such as the Madras Estates Land Act. The 
Act has been in force only from 1909 but the number of decisions 
under the Act, each year, has been such as to justify the publica- 
tion of an annotated edition of the Act every year. Under such 
‘exceptional circumstances, we should welcome the supplement 
under review which brings up-to-date all the decided cases includ- 
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ing the decisions of the Board of Ravenu: and the notifications 
issued by the Government. ` rn an 


THE INDIAN DEcISsIoNs, (Gld series) Vol. 16 (Law Print- 
ang House). 


We have great pleasure in announcing the publication of the 
16th Volume of the series which raprints part IL of Volume XIII 
Sudder Dewany Adaulat Reports, pages 958—1965. This volume 
fully maintains the high level of axcellence in the printing and 
get-up of the Law Printing House Publications. 


THE INDIAN COURT FEES AND SUITS VALUATION ACT, 
by Ram Kishan, Pleader, Chief Court, Punjab, Laliore. Edition 
1916. i l 


e f 


An annotated Edition of the Court Fees and Suits Valuation 
Acts brought up to date is a necessary requisite for every 
practitioner. Ram Kishan’s book brings the references to | 
decided cases down to the end ož March 1916. The cases are 
arranged under appropriate headings under each article of the 
Schedule. There is also a historical introduction . to the 
Court Fees Act which is valuable as setting forth the 
pra-sxistiag law relating fo Court H3:3 in India, and define the 
proper scope of the Act in relation to the Suits Valuation Act. 
The appandices to the work give the Rules and Notifications 
on the subject by the Government of India, the Punjab Govern- 
ment aad the Punjab Chief Court. Ths book will therefore be 
particularly useful to practitioners ia the Punjab. The indexes 
to the volume are full and cross re-érences are given wherever 


required, 


e 
* 
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SANJIVA Rao’s All India Civil Court ane Imperial 
Acts, Vol. II, Third Edition, 1916. 


Sanjiva Row’s All India Civil Court Manual is so well known 
to the legal profession that we need not say many words to 
commend it to them. `The ovtstanding features of the present 
edition are that in addition to giving all the enactments down 
to the date of its publication, the footnotes give the cases decid- 
ed under each section till a very recent date. By having a copy of 
this Civil Court Manual the legal practitioner is saved from refer- 
ring to the Digests at every step; and its use is invaluable in the 
case of out of the way Acts for which commentaries are not 
available. The get-up of the volume is we need hardly say ex- 
cellent and will stand the constant use to which a busy practi- 
tioner is likely to subject it. At the opening of the volume, is 
given a table of contents of each of the Acts; and at the end of 
the volume is a copious index which will be particularly useful 


to practitioners. 


PROVINCIAL INSOLVENCY ACT. With Commentaries by 
R. J. Thakor, Pleader, Ahmedabad, 1916. Butterworth & Co., 
Lid., Calcutta. Price Rs. 3-8-0. 


We are in receipt of a commentary on the Provincial Insol- 
vency Act by Mr. Thakor, Pleader, Ahmedabad. At the opening 
of the volume, the author gives in the introduction a short history 
of the law of Insolvency in the moffusil under the various Codes 
of Civil Procedure commencing from the one of 1859; the intro- 
duction winds up by giving a connected idea of the sections of the 
Act commented on, Another feature ofthe volume under review 
is that there are 3 appendices giving the rules framed under the 
Act by the High Courts of Bombay, Calcutta and Madras. The 
index to the work is full. The get-up and printing of the work 
are excellent ; and we hope tke publication will be found useful 
by the practitioners. | 


The Madras Law Journal. 
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' VICARIOUS LIABILITY, 


An interesting question is raised i in the recent case, Sherjan 
v. Alemuddin.1. The defendant had obiained a decree for money 
against the plaintiff and three others and had. taken steps: to exe- 
cute it against, the judgment-debtors other than. the: plaintiff. The 
defendant’ s.agent having a grudge against the plaintiff:procured 
the attachment and sale of his cattle in spite of the tender of the. 
sum which was due.. 


On, those facts the question arose on second appeal whether 
the defendant could be made liable in damages. The question 
was decided against the, defendant on the groundithat he employed 
the. wrong-doer:as. his agent, ‘and: that it was. immaterial that the, 
particulat-act was, not done for the defendant's benefit. 

The judgment may. fairly. be said tobe based on: Lloyd v. 
Grace 2, a cise which it is easy to show is utterly unlike the Indian 
case. In Lloyd,v. Grace 2 the wrong-doer. was an agent, in the 
sense in which that word is used in S. 182 of, the Contract. Act. 
Being a solicitor’s clerk he was employed, by the defendant to 
represent him “in dealings. with third persons,” to wit, with those: 
who might seek his services as Clients. Employing him in this 
way he represented him as a person, on whose honesty. a. skilled 
client could rely. The plaintiff being led to put his trust in the | 
clerk: and' beg: defrauded by. him was in justice entitled to say that 
the fraud of the agent was the fraud of the principal and-. 
it was immaterial that the fraud was committed by the clerk 
for his own gain and‘ not for the benefit of the defendant. The 
solicitor who invites clients to have their business transacted by 
a managing clerk may be said’ to guarantee the honesty of the 
clerk and soto render himself: liable for his misdeeds. The 
difference between the facts of this case and those of the Calcutta 
case is obvious. ‘In the latter the agency was not of the kind 
indicated:above ; there was no representation or undertaking. It 


1. (1915) I; È. R. 48 0, 518. 2, (1913) L. R. A.C. 716, . 
J l ' i 
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may be said that the agent vas put intoa position to do the 
wrongful act and language of that sort is- used-in the- ‘Judgment, 
But the same may be said with regard to a coachman and his 
master. The coachman in the employment as driver of a 
carriage may do injury to -a shird person on the high road and 
may-render his master liable for it. Bat to establish such liability 
it does not suffice to prove the fact of employment ; it must further 
appear that the coachman was at the time driving on his master’s 
errands for the master is not liable for the negligence of a servant 
whois using the carriage for his own amusement, Saunderson v. 
Gollins 1. Similarly with the agent in‘ the Calcutta case, it might 
be thought that the employer having directed him to attach the 
property of A could not be made liable for = conduct in attach- 
ing the property of B. 


Another class of cases ssill more closely in point might well 
have been cited. I refer to the cases relating to the liability of 
sheriffs for the acts of their officers, and there -are also cases 
relating to bailiffs such as Lewis f ‘Read ?. This latter 
certainly does not support the judgment. As tothe sheriffs‘ 
cases they stand on a peculiar footing fot the sheriff is liable for 
everything done by colour’ of the warrant, 


In the old case, Saunderson v. ‘Baker 3, the sheri was 
held liable for the act of the officer who by Mistake arrested the 
wrong person. That is intelligible enough. ‘Even if there are 
_ cases in which the sheriff has been made: to pay damages for the 
deliberate arrest of the wrong ‘person, they would “not, regard , 
being’ had to the peculiar position of sheriffs as public officers lend 
any material sapDer to the view taken in Calcutta. 


As to the cases other than Lloyd. v. Grace 4, cited in the. report, 
most of them belong to the same class. There are two however - 
in which'the agency more closely resembled the agency in the 
Calcutta case and neither of them lends any support to the judgment, 
In Burmah Tr ading Co. v. Mirza Mahomed 5, the tort consisted of 
conversion of the timber of a trader carrying on business in rivalry 
with the defendant. The charge broke down for failure to 
prove the alleged agency at she particular date, but in the judg- 
ment prominence is given to the absence of proof that the act 





1. (1904).1 E. B. 628. d (1845) 18 M. & W. 834.. 
8. 3 Wils. 809. - >- 4. (1912) L.R. A.C. T16. 
6, os L. R. 1. A. 187. 
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charged was done-for’ the benefit of the defendant. In the 
other case, Gopal Chandra v. Secretary of State 1 the decision 
was also in the defendant's favour. 


On principle it is difficult to see why a man should be held 
responsible, for an act quite different from that which he ordered 
to be done. You giye directions for the seizing of some named 
person’s goods and your agent arrests his person as in Richards v. 
West Middlesex Water Co. 2. How is that different from the case 
when the agent deliberately seizes the goods of B. instead of those 
of A? Cases of mistake stand on a distinct footing. It is reasonable 
enough that the man employing an agent for such purposes should 
be deemed’ to guarantee -due care in the performance of the aci. 
An act done by an agent under mistake may come as the act.cf 
the principal, since the latter might himself have made the mis- 
take. It isa long step further that the High Court of Calcutta 
has taken. It must be remembered that the lamentably meagr2 
report gives no particulars as to the degree of control ‘over hiz 
agent exercised by the defendant or the latter’s knowledge o- 
experience of the agent’s character which might on the analogy of 
the cases concerning the liability of persons keeping dangerous 
animals be material. . 

If there were any special circumstances there is nothing tc 
show that they weighed with the Court. The case as reportec 
is authority for the broad proposition that an agent directed tc 
doa lawful act in regard to a named person and deliberately 
acting in a similar way against another person and thus doing for 
his own purposes a patently wrongful act may involve his employer 
in liability for damages. 


H. H. SHEPHARD, 


(1909) I. L.R..36 Cal. 647. -° ; -2 :(1885), 15 Q. B, D. 660. 
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SUMMARY OF ENGLISH CASES. 
John Russel and Compeny, Limited «. Cayzer Irvine and 
Company, Limited: (1916) 2 A. C. 298. 


Practice—Service out of Jurisdiction—Rules of the Supreme 
Court, O. XI, R. 1 (g)\—Writ issued against two defendant's’ domiciled 
in Scotland —Acceptance by one defendant—Service out of jurisdiction 
on the other defendant cannot be ordered. 

Where a writ was issusd in the King’s Bench Division, 
against two defendants both of whom were resident in Scotland 
and one of whom was served on his London Solicitor who accepted 
service and submitted to jurisdiction, service out of jurisdiction 
cannot be ordered on the other defendant under O. XI, R. 1 @) 
of the Rules of the Supreme Court which provides that “ service 
out of the jurisdiction of a writ-of summons or notice of a writ 
of summons may be allowec by the Court’ or a Judge whenever 
any person out of the jurisdiction is a necessary or proper party to 
an action properly brought against some other person duly served 
within the jurisdiction. ’ 

In the words of Lerd Ioe the words “ properly 
brought” enure to the protection of the person out of the juris- 
diction whom it is proposed to serve with process. Thé persons 
who are already defendants in the action, although they may 
submit to the jurisdiction ani so preclude themselves from raising 
any objection, cannot affect the rights of third parties. 

Per Lord Wrenbury : “ Properly brought” in the rule means 
at any rate, includes brought with a due observance of the process 
of the court against a person who could properly be served with 
the process of the court and not because he chooses voluntarily to 
submit himself to the jurisdiction of the court. 


és 





Daimler Company, Limited v. Continental Tyre and Rubber 
Company, (Great Britain) Limited : (1916) 2 A. C. 307. 


Alien enemy —Company incorporated in Higland—Share capital 
held by alien enemies—Trading with enemy —fight to suwe—Secretary, 
right to bring action on behalf of Company. 


A company incorporated in Hngland but all of whose 
shareholders excepting one were Germans residing in Germany 
was formed for selling Tyres in England. AIl the directors 
were also Germans residing in. Germany. In an action for the’ 
recovery of a trade debt by the Secretary of the Company two 


PART XIL] THR MADRAS LAW JOURNAL. 57 


pleas were raised: (1) that the company was an alien enemr 
and payment théreto would be trading with the enemy, (2) the 
Secretary had no authority to bring the action on behalf of the 
company. . | 

With régard tò the fitst plea, held by Lords Shaw anë 
Parmoor > A company incorporated in England and carrying on 
business in-England though the shareholders thereof are alien 
enemies is not an ehemy company or company of enemy 
character. - 

By Lord Halsbury: Such a corporation is in substance an 
enemy partnership and a payment thereto ‘is clearly trading. with 
the enemy: 


The mere machinery fo do an illegal act will not purge the 
_ illegality. No person or any body of persons to whom attaches 
the disability of suing in a state of war can shield the payment 
of money to an enemy. under the machinery of a company. 


By Lords Atkinson, Parker, Mersey, Kinnear and Sumner, 
circumstances touching thé control and management of the 
company ought to be invéstigatéd to see whether the company 
had assumed an enemy character. 

Held, Òn the second plea, the action was Commenced by thé 
Secretary without authority. 





In ve Lodwig : Lodwig v. Evans; (1916) 2 Ch. 26 C. A. 

Wall—Construction—-Vested or contingent interest—Bequest to 
children when the youngest attains 80—Children dying under 30— 
Rights of. É 

Where a testator gave his residuary realty and petsotidlty tö 
trustees upon trust to sell and convert and out of the proceeds to 
pay a weekly sum to his daughter-in-law until the youngest of her 
children by his son should attain thé agé of 30 yeats, and direct- 
ed that after the youngest of his said grand-children should attain 
that age the trust funds should be divided between his (the 
testator’s) daughter-in-law and her said children in equal shares; 
and in {he event of any one of his said grand-children dying leaving 
lawful issue him or her surviving the share of the patent so dying 
should be divided between his or her children, held, upon the con- 
struction òf the will, that there was nothing to make the gifts to 
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the grand-children,contingent merely by reason of the fact that 
postponementof the division was directed until the youngest 
grand-child attained 30. . . > 





In re Roberts: Roberts v. Morgan : (1916) 2 Ch. 42... 


Will—Construction—Gift t> tenant for life—Remainder as to 
specific properties .to testator’s children—Gift over if child should 
“ die without leaving legal issue” — Period of division—Pertod of 
Vesting, of indefeasible Vesting—Leaning of Courts. 


In cases with regard ta real estate, the court leans-in favour 
of vesting at an early period rather than at a later period, and 
leans also to a construction whick will give an indefeasible vest- 

-ing earlier rather than later. ' 


By his will a testator gave his wife a life-interest in all his 
property, and then from and after her decease he divided his 
property amongst his four children in the following way: He 
gave property called T and £ 100 in money to his son J; he gave 
£ 1000 secured by way of mortgage on other property for 
the use and benefit of one of his daughters; and he gave a third 
estate between his other two daughters. The will also declared 
that ‘‘ if any of my (testatcr’s) said daughters or son edie without 
leaving legal issue, her, their, or his share shall be divided equally 
between the survivor or survivors of him or her or them so dying 
without leaving legal issue, share and share alike as tenants in 
common and not as joint senants.”’ 


Held, that the gift over was ionii to iis event of the child 
of the testator dying without leaving legal issue during the life of 
the testator’s widow but that it did nO extend to any event occur- 
ing after her death. 





-Inre Stanley’s Settlement: Maddocks v. Andrew: (1916) 
‘Ch. 50. 


Deed—-Settlement— Constraction— Estate a life w -vmupli- 
cation. — 


When by a settlement the settlor oe certain leate-hold 
property to trustees upon trust to pay the balance of the income 
thereof to his two daughters, M. and R, for their natural lives “ as 
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fenants in‘ common and not joint tenants” and “from and after 
fhe decease’ of the survivor of them then to the use of théir rès- 
pective child or. children, share and share alike, as tenants in 
common and not as jdint tenants,” held (1) that éach of the 
daughters’ took a life-estate in remainder in the other daughter’s 
share on that daughter’s death, on the principle that a life-in- 
terest was to be implied in favour of-the survivor of the tenants in 
common and (2) that- the gift in remainder was of the whole 
corpus to all the children of both “daughters as one class and not- 
of the corpus to the child or children: of one daughter in that 
daughter’s share only. l . 


/ 





/ 
_ Cassel v, Inglis : (1916) 2 Ch. ZTT. 


- Stock Eæchange—Member—Application for re-eleotion—Disoretion 
of committee empowered to elect if they deem eligible—Refusal of appli- 
cation—Reasons not given—Candidate not heard— Validity of refusal 
— Conditions. 


Plaintiff was a member of a as Exchange which was 
governed by a deed of Settlement 4nd rules made thereunder, 
Rule 21 gave the committee, in whom the management of the 
undertaking was vested, the duty of re-electing a member if they . 
deemed him eligible, whether any charge was made against him or 
not. In March 1916 the plaintiff applied for being re-elected but: 
his application was rejected by the committee without any reasons 
being given for their doing so. The plaintiff was not also given 
an opportunity of offering any explanation which might have in- 
duced the committee to re-elect him. Under these circumstances 
the plaintiff commenced the action fora declaration that the 
decision of the committee rejecting his application was iavalid 
and inoperative inasmuch as he had not (a) been informed of 
the objection to his: re-election and (b) been given a proper 
opportunity of being heard in respect of that objection. He 
veither alleged’ nor proved- that the’ committee wrongfully 
held him guilty of any offence, nor that any specific charge was 
made or decided against him, nor that the committee acted from 
any improper motive, nor that their decision was not come to and ; 
their procedure selected in the circumstances within the limits of 
honesty, reason and justice. Held, that the Committee had the 
right to decide how and by what procedure they would carry out 
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_the fiduciary duty committed to them, that in the absence of evi» 
dence to the contrary they must be assumed to have to come fo 
a conclusion against the plaintiff for some good and sufficient, 
reason connected with the, true interests of the Stock Exchange 
and that their right to do so under the rules should, be preserved 
to their cestuis que trust as & whole. 

Held: further that (1). cases relating to the procedure of æ 
private or non-judicial tribunal selected to. deal with an existing 
issue inter partes and (2) authorities. on the expulsion of members 
from clubs and other societies for misconduct had no bearing o: on 
the question to be decided. 





Lovesy v. Palmer: ais) 2 Ch. 233. 7 


Agent—Contract on behalf of undisclosed or unnamed principal— 
Right to sue on Contract—Liazbility to be sued on it. 

An agent, who contracts only on behalf of an undisclosed or 
unnamed principal, and not on his own account, can ae sue 
nor be sued on the agreemant. 


See : e 


Sebright v. Hanbury: (1916) 2 Ch. 245. 

Practice—Interrogatories to persons not parties when allowed or. 
not allowed at instance of rlarnteff—Supreme Couri ee 28, 
- R: 12; Or. 31, R. 1— Effect. 

Interrogatories relatirg to the names of persons not already 
parties to an action are only. allowable where the object is either 
fo make the. proceedings complete and effective for all purposes 
or to enable the plaintiff nore effectively to substantiate the case 
which he makes against tke existing defendant. Plaintiff is not 
so entitled where the resulti would be in one, and the only relevant, 
event to discharge the defendant- from all liability. 





In re Borwick’s Settiement Woodman v. Borwick : (1916): 2 
Ch. 304. 

Grant —Settlement—Condition inconsistent with—Condition 
repugnant to Public Policy—Scttlement- of share: on infant. Main- 
tenance allowed. to infant- if he should: not be in custody or control 
of'his father—Validity of condition: 
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Where by-a Voluntary Settlement.a share-of £ 10,000 Stock 
was: settled upon-an infant grandson .of the settlor by his daugh- 
ter, who was given a life-interest therein and the trustees of. the 
settlement were empowered at their discretion to apply any part 
of the income of the £10,000, not'exceeding 500 £ a year, for the 
maintenance, education, and advancement or otherwise for the 
benefit of the infant but were directed: to discontinue such pay- 
ment whilst the infant should be “in the custody or control ” of 


his father, or his father should “have anything to do with his” 


education or bringing up,’ keld in a suit by the infant by his 
father as next friend, for the allowance payable to him under the 
settlement (the father not being willing to give up the custody or 
control of the infant and his education) that the condition affect- 
ing the father was not repugnant to the interest given by the 
settlement or contrary to public policy and that the infant was 
therefore not entitled to the allowance. 





Kaufman Brothers v. ai Corporation: (1916) 1 K, B. 
860. 

Public authorities— Protection—Limitation of action for claim for 
Compensation under Riot, Act— Whether’ “ act, default or neglect in the 
execution of uny Act, duty or authority.” 

= Under the Riot Act, a person whose shop or house 
was destroyed or damaged by rict could claim compensation at a 
certain rate from the Police authority and there was also provided 
a right of suit, for the person against the Police authority in case 
they do not fix * the compensation or if he ‘is dissatisfied’ with 
the amount fixéd. Where a person brings a suit alleging deficiency 
in the amount of compensation, such a suit isnot one brought for ` 
any act, neglect or default in the execution of any act, duty or 
authority within the meaning of the-Public Authorities Profection 
Act, S. 1; and the limitation of time for bringing an action under 
‘that section does not apply. 


- 


Lester v. Hickling : (1916) 2 K. B. 302. 


Sale of.goods—Bill of Sale—Subsequene | iremen Dated: 
sance—Bills of Sale Act (41 and. 42 Vic. C. 31) S.10 Sub-sec. 8— 
Bills of Sale Act (45 and 46 Vic. .C..48) Ss. 8&9. 

Subsequent to the execution of:a bill of sale and i as & distinct 
transaction, an agreement was entered into between -the - grantor. 

J2 


a 
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and the grantee that the latter would not enforce the bill of sale 
so long as the grantor continued to pay money in certain instal- 
ments. The Bill of sale wae registered without the terms of the 
subsequent agreement being included in it. 

Held, that the agreement, not having been made previous to 
or contemporaneous with the giving of the bill of sale, was not 
` a defeasance within S, 10, Sub-sec.\3 of the Bills of Sale Act, 
1878 ; that it was therefore unnecessary that the agreement. 
Should be included in ot written on the same paper or parchment 
as the Bill of sale; and that ihe Bill of sale was good. 





Malzy v. Eichholz : (1976) 2 K. B. 308 C. A. 


Landlord. and Tenant—Covenant for quiet enjoyment—' 
Express or implied—Nuisance by another tenant of lessor—Lia- 
bility of lessor, extent of—Derogation from grant. 

If there is an express covenant dealing with a particular’ 
matter as to the demised premises there is no room for an implied 
covenant covering the same ground or any part of itb.. = 

A lessor is not liable in damages to his lessee under a cove- 
nant for quiet enjoyment, fcr a nuisance caused by another of his 

lessees, merely because the lessor knows that the latter is causing 
the nuisance and does not take active steps to prevent the 
commission of the injurious act. There must be active participa- 
tion on the part of the Iesscr, in the act complained of, in order 
to make the lessor: personally liable. 

A common lessor is not bound to exhaust for the baneht of 
one of his tenants, all the powers that he may have under 
‘agreements with other tenants. 





Cescinsky w. George Routledge and Sons, Ltd: (1916) 2 K. 
B. 325. : oo 

Copyright—Joint owners—Infringement by one—Injunction 
—Copyright Act (1 and 2 Geo. 5 C. 46) Ss. 1 sub-sec..2, 2 sub- 
sec, I. 

Where the copyright ın a book of which the plaintiff was the 
author was vested in the plaintiff and the defendants equally, and 
the defendants, without tae consent of the plaintiff, published 
another book, which was sn infringement of the copyright i in the 
plaintiff's book, 3 
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Held, that the plaintiff was entitled to’an injunction restrain- 
ing the defendants from infringing the copyright, notwithstanding 
the oe that the defendants were’ part owners of the same. 





J.-R. Munday, Limited v. ‘London County Council—(i 916) 
2 K. B. 381 C. A. | 

Practice—Costs—Payment into Doarea for damages caused 
by negligence— Denial of liability—Admission of Neghgence—Damage © 
denied—Form of Nalee—-owihy Court Rules, cd and 1914, 
0. 9, R. 12. 

In a suit by the plaintiffs in the County Court, for damages 
for injury to their horse caused by the negligence of the’ defend- 
ants’ servant, the defendants paid ‘into Court, under O. 9 R. 12 
of the County Court Rules'1903 and 1914, a sum of £ 40 with 
the following notice: “Take notice that. the- defendants admit 
that the accident was caused through their negligence, but they . 
deny. the alleged damage, ‘and, whilst in this manner denying 
liability, they bring into Court, and say that this sum is enough 
to satisfy the plaintiff's claim.” Held, that the notice was neither 
embarrassing nor a.sham, but a proper and valid notice, and that 
the notice admitted negligence, though it put in issue the damage 
alleged. The plaintiffs having been awarded- only £ 40 as 
damages, wêre not entitled to their costs. 

Where there is a payment into Court with an admission of 
liability the plaintiff can take the money out; where, however, 
there is a denial of liability, he cannot get the money out until 
he has established the liability of the defendant, unless he takes 
‘it out in satisfaction of his claim. 





Lord Ashburton vo, Gray : (1916) 2 K. B. 353 C. A. 


Costs—Discretion of Court—Limits of—Arbiiration —Powers of 
Arbitrator—Legislative provision for compulsory Arbitration—Agri-, 
cultural Holdings Act (8 Edn. 7 C. 28) Sch. ii, Rr. 14 and 15. 

- In exceptional cases and for sufficient reasons, a Court can, 
notwithstanding the success of the plaintif. in an action, order 
him to pay. the whole of the costs thereof. But a Court has no 
_ power to order @ defendant to a successfully resisted . claim to 
pay the whole costs of the action. In the onecase the plaintiff 
- comes'to the court, and the court has complete. control. In the 
other case the defendant never wishes to be. there, but is brought 
there at the summons of the king ati the instance of the plaintiff, 
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Where there has been a reference to arbitration under the 
compulsory provisions of the Agricultural Holdings Act, 1908,- 
the arbitrator has no wider discretion than a Judge of the High 
Court to deprive a successful party of his costs of the proceedings. 
In ordinary circumstances; a plaintif who has succeeded in 
recovering a substantial sum, though much less: than his claim, 
should not be made to pay the costs of both parties, unless the 
court finds that the plaintiff never ought to have taken the pro-- 
ceedings or has been guilty cf misconduct. 

The case of an arbitration under the Kaveh Act, 1889, 
where the parties have submitted the question of costs toa ° 
tribunal selected by themselves, is different. 





Capel v. Soulidi (1916) 2 K.B. 365 C. A. 


Shipping — Charterparty— Constr vation O ONE l 
meaning of. 


The owner of a Greek ship chartered her for 12 months to 
the plaintiffs in England, to carry certain cargoes within the 
limits specified in a Charterparty dated 6—5—1915. It was a 
term of the Charterparty that if the ship should be ‘ commandeer- 
ed’ by the Greek Government, the Charterparty shoyld be can- 
celled. While the ship was lying at Marseilles discharging cargo 
for the charterers, the Greek Government on 25—9—1915 sent 
an order to the captain of the ship directing him to proceed to 
Greece and to place the ship at their disposal, if they should desire 
to use it. On 11—10—1915, while the ship was still at Mar- 
` seilles, the Greek Government withdrew their order and released 
the ship. Held thatthe ship was effectually “commandeered ’ and 
that the Charterparty was thereby cancelled. : 

(1916) 1 K. B. 439, affirmed. 





Heath’s Garage, Limited v. Hodges: (1916) 2 K. B. 370 C. A: 


Tort—Nutsance—Highway-—Sheep straying on highway—Dam- 
age to vehicle using highway —Liability of owner of land to fence tt— 
Duty to the public. 


Apart from special jeislaeions it is no part of the duty of an 
owner or occupier of land adjoining an ordinary highway to fence 
it so as to prevent harmless animals like sheep from straying upon 
the highway. = 
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The plaintiffs sued for damage to a motor car alleged to ke 
caused by the negligence of the defexdant in the following circum- 
stances. While the car was being driven along a highway in tke.. 
daylight, at a moderate speed, several sheep were going unattended 
on the highway, having escaped through the gaps in a defective 
hedge on the defendant’s land. The car stopped but two sheep ran 
into the car and ‘caused it to be overturned and damaged. Held, 
dismissing the suit, that the defendant was under no duty to the 
plaintiffs as members of the public using the road, to keep kis 
sheep from straying upon it and that the accident was not te 
direct and natural consequence of she breach of any duty on a 
part. 


F 
` 
i 
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The King v. Watson : (1916) & K. B. 885 C. A. 


Receiving:stolen goods—Essentials of offence—Negotiation for sale 
of goods, not enough—Possesston or control essential. 


A-person who negotiates for the sale of goods which he kncws 
to have been stolen cannot be convicted of receiving the goods 
knowing them to have been stoler unless it is also proved thas he 
has been in possession or control-of the eo either by himself 
or joinily with the receivers. 


SE p 


Greene iae (1916) E, 188. 


Restitution of Conjugal Rights—Reasonable cause—Burden of 
Proof—Matrimonial offence, absence of —Discretion of Court to refuse 
relief—Tests of—Impossibtlity of Ca-habitation. ` 

Where in a suit by a wife foz restitution of conjugal rights, . 
the husband pleads that there was reasonable cause for his having. 
separated himself from his wife, she onus of proving it rests on 
him. 

Even in: the absence of: proo: of a matrimonial offence on. the 
part of the plaintiff, in‘a suit. for restitution. of conjugal rights, 
the Court has a discretion. to refuse relief. The fact-that the wife 
has developed habits of intemperance and. exhibits tndue 
jealousy of her husband and. frivolity of: conduct, does not 
constitute a defence to an-action by her for restitution of conjugal 
tights. - Where. the husband pleads'reasonble cause for leaving 
the wife, and the wife seeks restitution the. Court should refuse 
relief to-the latter only if it has- become practically. posp Rg for 
the aes to live -together. 
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The Bangor: (1916) P. 181. 


International Law—Prize Court—Neutral Vessel— Enemy service 
— Capture in Neutral Territorial Waters— Validity. 

It is a well-established rule of International Law that neither 
an enemy, nor a neutral acting the part of an enemy, can claim 
the restitution of a captured vessel on the sole ‘ground that the 
capture took place within neutral territorial waters ; and that it is 
only by the Neutral State whose neutrality has been violated that 
the validity of the capture can be questioned. 


t 





JOTTINGS AND CUTTINGS. | 


The Law Dinner.—We are glad to say that this year’s Law 
Dinner which came off last Saturday was as great a success as 
any of its predecessors and it had this unique feature in addition 
that it was presided over by an Indian Advocate General and the 
principa] guest of the evening, the Chief Justice was an Indian. 
At the time the institution was started by Mr. Corbet (who, we 
are glad to learn, is improving and will be able shortly to return) 
though no doubts were felt as to its utilify considerable misgiv- 
ings were entertained as to its feasibility but these misgivings 
have all been dispelled by the success that has attended the 
movement. As we said, no doubts were at any time felt as to its 
usefulness and we feel sure that the words of the learned Officiating 
Chief Justice wishing for its permanence, will have ready 
response all over the country. Even as a ceremonial we think 
such an institution has a great value. It brings into prominence 
the unity of purpose that runs through us all, the Bench and the 
Bar, high and low, no matter whether High Court Judge, District 
Judge, or Subordinate Judge, Advocate, Vakil or Solicitor. We 
have no reason for existence, any branch of us, except as colla- 
borators in the sacred task of administering justice. ‘By 
being reminded of that once in a year, even in a spectacular way, 
we have no doubt, we will be ‘considerably helped in realising 

‘that service to the community is the reason for our existence and 
after all, their good must be the governing factor in all our move- 
ments. The arrangements were excellent and did great credit to 
those that were in charge of them. Liateness of the Hour is 
hardly congenial for the appreciation of lengthy speeches and 

` we are glad that the speakers recognised this fact. 


\ 
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English Barrister in French Court.—For-the first time on 
record (says the Paris Correspondent of the Daily’ Telegraph) a 
member of the English Bar has pleaded in a French Court. The 
case was unimportant—a suit between a tradesman and an ex- 
Sultan of Zanzibar—but the interesting point is that a precedent 
has béen established. Mr. Perdrau, of the Middle Temple, was 
especially authorised to appear _as counsel for the ex-Sultan. 
‘Maitre Henry Robert, Batonnier of the Order of the French Advo- 
cates, made a particular application for the admittance of the 
English Barrister to plead in the French Court, and appointed a 
well-known French Lawyer, Maitre Ambelouis, to assist him. 
The Court granted the application as a compliment to the English 
Bar, and in consequence of the alliance in arms between France 
and England. The precedent being thus established, in future 
menibers of the English Bar will probably be allowed on occa- 
sion to plead in French Courts, a thing they have never been able 
to do before. —Zaw Journal, August 5. 


Length of Trials.—-‘ How long do you think your case will 
take >? Sir George Jessel once asked a well-known Q. C. not ` 
accustomed to the ways of his Court. ‘Quite a long time, my lord: 
my opening speech will take at least three days,’ was the reply. 

- “Not im my Court, sir, it won’t’ responded the most rapid of 
modern Judges. And itdid nct. But Jessel had less reason than 
has the Chancery judge of to-day to keep in view the possibility of 
an appeal. A Judge of first instance in these days knows that 
any attempt to cut short a trial may eventually result in protract-, 
ing the proceedings by provoking one of the parties to take the 
case to the Court of Appeal.—Idid. l 


Beards and Inns ‘of Court.—Nowhere was there more prej- 
udice against beards than at the Inns of Court centuries ago. The 
‘Black-books’ of Lincoln’s Inn of the 16th century (says the 
Daily Chronicle) are full of references to offenders who were 
‘fyned double comens durynge such tyme as they shall have any - 
berde’ This proving ineffective, a whole batch of bearded | 
Barristers was in 1554 ‘ banysshed from ye Howse,’ and shortly — 
afterwards a Judge’s ‘order’ was obtained for the compulséry 
shaying of some of the members. The Inner Temple benchers 
were not quite ‘so severe for a fine of 20s. was the sole penalty 
imposed in 1555 for ‘ wearing beardes of more than three weekes 
growthe,’ The war against bearded barristers continued at the 
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Inns of Court until the 17th cèntury. Long after this, however, 
the prejudice against the unsaaved barrister remained. The late 
Vice-Chancellor Bacon carried his dislike so far that he always 

refused to listen to bearded >r moustached counsel, pretending 
' that he could not hear them. Even now, although there are 
plenty of bearded barristers and K. C.’s, few have attained 
eminence. The most brilliant exception was perhaps the late 
Judah Philip Benjamin, ‘ silver tongued Benjamin,’ who despite 
of his moustache and American “ Goatee ” earned the princely 
income of 85,000 £ a year.—Ibid. i 


CONTEMPORARY LEGAL LITERATURE. 

Unlike Wordsworth wno had a very poor opinion of lawyers 
Charles Lamb had many lawyer friends whose friendship he warm- 
ly cherished and for which. says a writer in the American Law 
Review, July-August, the legal profession should gratefully remem- 
ber his memory. “The poet's Epitaph in the Lyrical ballads” 
he indignantly wrote to Wordsworth, “is disfigured to my taste, 
by the vulgar satire upon parsons and lawyers.” Lamb objected 
specially to Wordsworth’s following stanza: 

“ A lawyer art thou ? draw not nigh ! 

Ed, carry to some fitter place 
The keenness of that practiced eye ° 
The hardness of that sallow face. ” 


Making Bacon’s Lost Eules and Decisions the peg, another 
writer hangs his panegyric on Roman Law which he considers 
infinitely superior to all other systems of Law. According to the 
writer in the History of English Law, Bacon represented the 
Roman system, Coke the feadal or the common law. The latter 
specially owing to its appeal to insular prejudices gained predomi- 
nance, he thinks, with disastrous consequences. He wishes that 
instead of the Common Law, the American people accepted the 
Civil Law for instance as enacted in the Code Napoleon to the 
infinite advantage of the litigant public. It is to be noticed that 
Japan in search of a perfect system of jurisprudence for her coun- 
try, adopted the Civil Law :n preference to the English. 

- Another writer considers the history of lawyer's fees. In 
Greece and Rome, till the very end, the lawyer’s services were 
purely gratuitous and it is said of Cicero that ke proudly declined 
to accept any portion of the honorarium which the people of Sicily 
offered for his services in tae trial of Verres. .The same holds 
good in theory in England though in practice, the only net 
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xesult of it is that-the advocate is not liable for neglect though he 
receives fees. In the United States of America, with the sinele 
exception of the State of New Jersey, which yet adheres to she 
English rule, it has been long keld that a contract between a 
lawyer and his client for compensation. for his services, is enforze- 
able like any’ other contract besween laymen subject to this 
qualification that it is improper to stipulate for a portion of zhe 
thing in action, though it is not deemed improper to stipulate for 
afee bearing a proportion to the value of the subject-matter. 
This distinction the writer thinks 3 unsound and reminds one he 
gays, of Gilbert A. Becket in the comic Blackstone when he 
states that when an ict of Parliament is repealed and thereafter 
the repealing statute is repealed, the repealed Act is thereby ze- 
vitalised and put in operation on tha theory that if A kills B and 
C.kills A, B is thereby instantly restored to life. Speaking of " ze- 
fresher ” he says that this made its first appearance in the tral 
of Q. v. Castro 1 (sequel to the T:chborne Case) in which Mr. 
Kenealy had to be frequently regaled with these refreshers to give 
him power to stand the strains of a six weeks’ address to the Jury. 


Another writer in the same journal gives a description of tae 
British constitution and institutes some interesting compariscns 
between the American and the British constitutions. It is 
almost as difficult he says to radically change the British constita- 
tion as the American though changes have been effected, In tae 
last century there were 5 amendments to the federal constitution. 
During the same period, England also had practically the sane 
number of changes in her constitution—the Reform Bill, manhood 
suffrage, the ballot abolition of the property qualification for mem- 
bership of the House of Commons, the removal of Catholic and 
Jewish disabilities and the Parliament Act. 


The journal of Comparative Legislation July 1916) contains 
many articles of interest. In one cf them Mr. Reason Pyke urgss 
th: desirability for the setting up of an International tribunal, Cn 
the one hand the Government skoulc not be able to shelter itself b=- 
hind its own judges; on the other, the judges should not be able <o 
hamper the Government in any regularised use of its sea , power for 
the successful prosecution of the war. Another writer gives a sum- 
mary of the Tights and duties of Publ c trustees in the different parzs 
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‘of the British empire. In another article Mr. Walter George Smith 
descr 'ibes the amount of success that has attended the efforts ‘of the 
conference for uniform State Laws in the United States of 
America. Another article is about the legal procedure in Canada 
which seems to be largely based on the English model. From the ' 
Courts of different States there is an appeal to the Supreme Court 
of Canada from which an aopeal lies by leave to the Judicial 
Committee, The Supreme Court seems to’ have many consulta- 
tive functions in addition to its purely judicial functions. Ex- 
chequer Court is a peculiar :nstitution which deals with actions 
against the Crown or certain actions against public bodies. Professor 
Courtney Kinney describing the case method of teaching Law 
inaugurated by Professor Lanzdell points out some of its advan- 
_ tages over the lecture system. Dr. Keith compares the constitution 
of Canada with that of India. A short account of the Indictments 
Act is given by Mr. G. Glover Alexander which by simplifying the 
law on the subject, has made the recurrence of the scandals such 
as were witnessed in-the 17th and 18th centuries by technical 
‘flaws in Indictments impossible. 


_ Sir John Macdonnel urges the codification of the commercial 
Laws of the Empire which have already approximated to each 


other toa large extent. Norway is taking the lead in -the new kind’ `” 


of legislation whici tries to protect the rights of children born out 
of wedlock by giving those children rights of inheritance to both the 
parents and. casting upon the parents the duty of maintaining and 
educating them. Dr. Blake Odgers traces the sources of the influence 
of Rousseau’s Theory. of socia. contract. The doctor thinks that it 
owes much of its power to the style and manner of the author. It 
will be found that Rousseau drew his inspiration in respect of 
most of his theories from the Bible which he had carefully studied. 


A writer in the Canadian Law Times discusses the extent to 
which the appellate court should interfere on questions of fact. 
He says that the rule that the findings of fact should not be 
interfered with when resting on the credibility of witnesses 
seen by the Judge is not absolute and admits of exceptions. The 
tule has little or no application when the evidence is not purely 
oral or when the J udge has rot himself seen the witnesses. 


è 
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THE COURT FEES ACT AMENDMENT PROPOSALS. 


In the recent circular letter addressed by the Governmens 
of India to the Local Governments, on the above subject, the 
‘ necessity for an enactment more suited to modern requirements’ 
is said to be ‘ generally recognised’ ; but a curious feature of th: 
‘comprehensive amendment’ put fcrward ‘as a preliminary’ i3 
the transfer from the Legislature to the ‘Chief Controlling 
Revenue authority’ of the function cf laying down the principles 
of valuation in respect of the most important class of suits in 
this country vtz., suits for land. Wedonot wish to be under- 
stood as implying anything against the manner in which the dut” 
. is likely to be discharged by the new authority; but we do Say, 
' that the provision is distinctly retrograde. Our readers may 
- yemember the protests evoked in England in recent years b7 
what has been termed ‘Skeletan Legislation’, entrusting to execu- 
tive departments large powers of law making by way of statutory 
regulations. The practice is, :f anything, more marked in this 
country ; and a mafter of such vital importance as Court-fees, 
which on no theory can be regarded as a source of revenue 
properly. so called, is- certainly. not a fit subject for executive 
regulations. We agree that under the existing law there is grea; 
inequality in the incidence of -Couzt-fees as between ‘ differen: 
kinds of immovable property,-but we fail to see how the Revenue 
authority is better fitted to-deal with the- subject than the Legis- 
. lature. If for any reason it is found necessary to delegate the 
function, one should. have thought that the High Court was 
the proper authority to be entrusted with it. This brings to our 
mind another provision in the draft Bill which, though of. smal: 
importance.by itself, seems to us uncalled for. Under §.:20 of the 
present Act, the High Court has tic ‘frame rules. in respect o: 
process fees chargeable in Civil and Revenue Courts; but the 
Bill proposes to vest this power, sO far as Revenue Courts are 
concerned, in the Chief Controlling Revenue authority. ° The 
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reason for the change is not stated, but we cannot help 
expressing our unfeigned regret at every proposal, whether small 
or otherwise, tending to emphasise the anomaly of our Revenue 
Court system, and divorcing those Courts from the regular 
judiciary of the land. 


A considerable portion of the draft Bill accompanying the 
letter is taken up with the proposed amendments to Chapter 
IIIA of the Act relating to probate, letters of Administration &e. 
These deal mostly with changes of detail, some of them being 
intended to bring the Indian Law in line with the corresponding 
provisions of the English Statute. The amendment also makes it 
clear that court fee for probate &c, is to be levied only on the 
net value of the estate and that no fee is payable if the net value 
does not exceed Rs. 1,000. 


Two other amendments in the Bill deserve to be noticed, 
one which settles that only a fixed fee of Rs. 10 shall be 
leviable on suits under he Religious Endowments Act or 
§.92 Civil Procedure Code and the other which substitutes the 
Janguage of 5. 149 Civil Procedure Code for the second part of 
S. 28 of the Court-Fees Act. The first has much to be. said-in its 
favour, both on principle and on grounds of expediehcy, though 
we are not without misgivings as to whether it will not give 
increased facilities to people to vent their private spites 
against trustees. The second will remove all doubts created by 
the reference to ‘ mistake or inadvertence’ in the present section. 
We are not quite sure (in sgte of the decision in Nellavadivu v. 
Subrahmanya 1) if even the language of S. 149 Civil Procedure 
Code places it beyond doubt shat a pauper suit (or appeal) can be 
effectually stamped, if by the time the application for leave to sue 
(or appeal) in forma pauperis is dismissed the period of limita- 
tion for the suit or appeal has expired. We would suggest an. 
express provision to meet th= case, . 


, The draft Bill is not meant to be exhaustive and’ several 
ie not dealt with in the Billare referred to in the India 
Government’s letter. First among them is a proposal that “in 
all applications for the assessment of mesne profits after decree, 
decree-holders shculd be required to value their claims, -pay the: 
Court fee on such valuation and be limited in the amount awarded’ 





` 1. (1916) 81 M. L. J. 239. 
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to that claimed, unless the Court for reasons to be recorded im 
‘writing, considers that a decree in excess of such Valuation should 
be allowed.” - We seriously doubt if an amendment to this effect 
will attain the object said to be in view 4¢, ‘render decree-holders 
more careful in making extravagant claims’. It appears 'to us, 
on the other hand, that the provision restricting the award by ths 
Court, to the amount claimed will induce (if not oblige) people to 
err on the safer side by overvaluing their claim; and in most 
cases the necessity of paying the Court fee beforehand may nct 
act as a sufficient. deterrent. Where, however, parties have valued 
their claim at something less than they are found entitled to, if wil 
be unfair to deny them what is justly due and it will not be easy 
for the Court. to decide what the undervaluation was due to. 
Tha provision also seems to us open to objection on general 
grounds. It has now been held in’ several cases that no cours- 
fee can be levied in respect of mesne profits subsequent to date 
of suit, and so far as such profits are concerned the rule can have 
no operation. Some observations in Chedilal v. Kirath Chand 1 
(see also Ramkrishna Bhikaji v. Bhimabat 2, Dwarka Nath ~, 
Debendranath 3) would seem to suggest that Court-fees may 
be payable even im respect of future profits if they are 
claimed along with past profits; but it is difficult to see, 
any foundation in principle for this view. As regards past 
profits the plaintiff puts an approximate valuation upon 
them in the plaint and we don’t see why he should te 
called upon once again, after the preliminary decree, to puta 
valuation on the mesne profits. He has only to tender his evidence 
on the question and the’Court has to decide what amount he is 
entitled to. The existing provisions of S, 11 seem to us sufficient 
to protect the interests of revenue. Now that under the new 
Code mesne profits are to be awarded by the decree itself and not 
left to be determined in execution, the second para of that secticn 
may be omitted. 


The next question relates to the finality of the plaia- 
tiffs valuation in suits under cl. (iv) of S. 7. That is a 
point on which there may reasonably exist a difference 95 
opinion. The balance of convenience seem to us on the whole 30 
be in favour of leaving the plaintif to his own valuation. If the 





1. (1880) I. L. R. 2 A. 682. 2, (1890) I. L. R. 15 B. 416, 
3. (1906) I L. R. 33 0. 1232, 
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suit is one for accounts, tae interests of public wevenue are 
- sufficiently protected by S. LL. In suits for injunction or in res-` 
pect of easements, the subject matter is generally incapable of 
pecuniary valuation on any satisfactory basis and suits under sub- 
clause (a) of the clause relate to property which ex-hypothesi has 
no market value. Suits under sub-clause (b) will be considered 
later on. There remain onl7 suits under sub-clause (c) +. 6., to 
obtain a declaratory decree >r order where consequential relief 
is prayed. If the relief claimed is by. way of possession, we 
presume that it will bs coversd by-the clause relating: fo suits for 
possession. if, as frequently happens, an injunction is the conse- 
quential relief prayed, the suit stands substantially on the same 
footing as one under sub-clause (d). One other: well known 
form of consequential relief :s by way of cancellation of docu- 
ments, decrees, etc. It is open to doubt whether it will be 
right to insist that.in that class of cases the plaintiff should pay 
Court fee on the value of the property to which the document 
relates. Should it however be thought fit to empower the Court 
to check the plaintiff's valuation in suits under clause IV, the 
power must, it seems to us, be 2onfined to cases in which the subj ect 
matter of the suit (as distinguished from the property to which the 
suit may generally relate}-is such as reasonably to admit of a 


pecuniary valuation. 


We may in passing refer so a cognate matter, 2. e., the power 
of the Court, in a suit foraccounts or mesne profits, to award a 
decree for an amount in excess of its pecuniary jurisdiction, - 
The cases on the point. (as wel as on the question of the forum of. 
appeal in such cases) disclose such diversity of opinion as to call, 
for the interference of the legislature to settle the matter in 
some way. ) 
‘The letter next ‘deals with the provision in S. 12 as to the 
‘finality ’ of a Court’s decision about the fee payable in respect of - 
a proceeding before it. The view taken in the majority of decided 
cases that the finality attaches only to determinations by way of 
calculation of amount and not to decisions as to the principle of 
assessment seems to us to be the right one. It appears fo us 
also necessary that in so far ac the legislature may think fit to 
allow a point of Court-fee to ke raised before a higher Court, it 
should make definite provision for its being raised by an appeal 
oy revision in the preliminary stage itself and not oblige a suitor 


` 
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‘to pay it in the. Lower Court or suffer dismissal of his` suit and 
then raise the matter in'an appeal’ or other proceeding against 
the decree itself. The decisions on the point are by: no, means 
uniform, o i 

Two questions are raised in connection with the valuation cf 
estates for probate etc., duty, one as to the point of time with refer- 
ence to which the estate is to be valued and the other as to the 
extent of liability of estates passing by survivorship (under ths 
Mitakshara Law). ` As to the 1st, it has to be borne in mind thas 
the true-value of an estate is-its worth at the time of the owners’ 
death, and as in the majority of cases the application for probate 
or letters of administration is likely to be made soon after the 
last owners’ death, it seems desirable to adopt that criterion of 
valuation. ` As regards the 2nd, it is certainly Imcongruous tco 
describe joint family property as property held in ‘trust, If the 
Mitakshara theory is to be literally’ accepted no duty will 
be leviable even on the devolution of self- -acquired property 
from father to son, for that too is by survivorship. It is now 
settled that the share of any member is during his life-time 
available for his creditors and in some parts of India it can be 
voluntarily alienated. It is therefore only right to provide that 
probate duty is leviable on such share. Where the co- 
parcener happens to be the father, even the shares of his song 
in joint family property are available, subject to certain exceptions, 
for his debts, apart from any question of family benefit. On this 
ground, it has been sometimes suggested that the whole property 
may be treated as that of the father for purposes of levying court- 
fee. This however ignores the fact that the sons may, even during 
the father’s life-time, deal with their interests in the family 
property. 

The proposal that, in cases in which a deficiency in court- 
fees is discovered after the decision of the suit, the deficit should be 
made recoverable as an arrear of land revenue, seems to us too 
drastic. If the difference is small, it is scarcely worth while to 
pursue the matter ; if the difference is large, the proposal would 
work great hardship, for, if the suitor had been told in time 
that he must pay a much larger amount by way of court-fee, he 
may not have proceeded with the suit at all. The State may 
reasonably be content with the protection afforded by the 2nd 
clause of 5. 12 and trust to officers of courts to see that proper 
court-fees are paid in proceedings before them, | 
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As regards suits for partition, we hope that the view taken 
in Calcutta and Allahabad will commend itself to the legislature, 
in preference tbo the Madras view. Itis certainly hard that a 
co-parcener, whose right to participate in joint family property is 
not denied, should be asked, 20 pay an advalorem fee as in a suit 
for possession, when he seeks to have separate enjoyment of his 
share.. |The Madras view as to sub-clause (b) of 8.7 (4) will 
also lead to this anomaly that even as regards a person whose 
right is denied, if he seeks a decree for joint possession he 
can value the suit as he likes, whereas if he seeks the equivalent 
-of it by way of separate possession he must pay court-fee under 
clause 5. Itis difficult to justify the distinction on principle. The 
sub-clause may well be dropped or made clearer. 

The Calcutta and Allahabad Courts have however gone in for 
an unreasonable view as regards the Court fees payable on review 
applications. Whether or not the language of the present articles 
4 and 5 of Schedule 1 is capable cf being construed in the way 
adopted in Madras and Bombay, there can be little doubt that 
when review is sought only of a portion of a decree, it will be sub- 
jecting the party to a penalty to make him pay court-fee on the full 
value of the decree. We would also add that it is needless to 
make a distinction between applications presented poraira the 90th 
day and those presentéd afterwards. 

There is much to recommend the proposal of the Honourable 
Maharajah Ranajit Sinha that in suits decided ex parte a moiety 
of the fse should be refunded tothe plaintif. We hope the 
Government will ultimately see’ their way to accept it. 

There are two points, not mentioned in the Bill or in the 
letter, to which we would direct attention as fit subjects for 
consideration by the Legislature in this connection. The ques- 
tion of the Court-fee payable in respect of appeals . against 
preliminary decrees has of late been frequently raised and it has 
been generally ruled that even in cases in which the preliminary 
‘decree only declares the rights of parties and does not fix. the 
amount of liability, ad valorem Ccurt-fee should be paid in respect ` 
of the appeal, on the basis of the valuation in the plaint- It 
often happens that the fina. decree is passed before the appeal 
against the preliminary decree is disposed of and the party is 
obliged to appeal against that decree also. . Provision sltould be 
made relieving the party from payment of eer fee in one 
or the other of the appeals, 
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Prior- to 1908, the court-fee on a memorandum of cros- 
objections (under S. 561 of Act XIV of 1882) was not ony. 
allowed to be paid at the time of hearing but was limited in 
amount to the difference between that paid by the appellant and 
the amount that would have been payable if the appeal hed 
comprised also that part of the decree to which the cross obje3- 
tions relate. The amendment, by the Code of 1908, has made 
the fee payable in advance and the amount has to be determined 
as if it were an independent appeal. So far’as the amount of fee 
is concerned, the older provision may, it seems to us, well te 
restored, especially in view of the faci} that, under O. 41, R. 28 
C..P, C. the court is empowered to afford the necessary relief 
even in the absence of a memo of objections. 





SUMMARY OF ENGLISH CASES. 

In re Forrest Bubb v. Newcomb: (1916) 2 Ch. 386. 

Will—Construction—Legacy to “ servants *’—Farm labourers 
tf included. | 

A testator gave ‘‘ to each of my servants who shall have been 
` in my servjce for three years prior to my- decease, and shall ke 
still in my service, One year’s wages.” When he died, the tests- 
tor was possessed of about 700 acres of land and a house in whica 
he employed several domestic servants. The testator farmed the. 
lands himself, though he employed six labourers at ordinary 
labourers’ wages, who, if servants, complied with the other condi- 
tions of the legacy. 7 

Held that though these six labourers were servants in soma - 
sense, they were not servants in the service of the testator within 
the true meaning of the words used in the will, and that tha 
testator was referring to persons who ministered in some way to 
his personal comfort, or his wants—persons of the class of 
domestic servants, though not necessarily only those employed in 
the house. 

Elliott v. C. P. Roberts & Co.. Ltd. (1916) 2 K. B. 518 C.A. - 

Negligence—Damages—Butlding Contract—Power: reservec - 
to owner of building to give svecial work to special tradesmen— 
Obligation on contractor to allow reasonable use of scaffolding te 
employees of owner of butlding—Duty of contractor, as invitor, 


e 
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-The defendants contracted with a local authority to remodel 
and enlarge a school building for a lump sum in accorcance with 
the specification in the schedule annexed to the contract. This 
sum included sums for special works like providing and fixing 
hot water heating apparatus, and the local authority reserved to 
themselves the right to nominate special tradesmen to execute 
the work in which case the fixed sum for the work was to be 
_ deducted from the contract pice and’ to be paid direct by the 
local authority to the tradesmen executing the work. By a clause: 
in the contract all tradesmen and others executing - any’ 
work or supplying any goods for the purposes of the coritract 
who might at any time be nominated or approved by the local’ 
authority were thereby declared to be Sub-Contractors employed’ 
by the defendants. By a clause in the specification, the defen- 
dants were bound to afford facilities to tradesmen employed by the 
Local authority in the building including the use of any scaffold- 
ing erected by the defendants for their own purposes. 


The Local authority, under the option reserved to them,. 
contracted with a firm of hot water engineers to provide and fix 
the hot water heating apparatus in the building. The defendants. 
in order to provide a gangway for their workmen over ah opening ` 
in an upper floor of the building, laid down two planks side by 
side across the opening, but tke planks were not fastened in any, 
way. The plaintiff, a work man in the employment of the hot 
water engineers, in the course of his work was passing over the 
gangway when, apparently because the boards stipped, he fell down 
the opening and was injured. In an action against the defendants 
to recover damages for the injaries caused, as alleged, by their 
negligence, Held that the relation of the plaintiff towards the defen- 
dants was that of a person who had been invited by them to pass. 
over the gangway ard not that of a trespasser or a mere licensee. 


a 


Johnston v, Braham and Campbell: (1916) 2 K. B. 529. 
Damages—Principal anc agent—Negligent conduct of agent 
leading principal to embark on -adventure resulting in -loss— 
Measure of damages. | l o. 
When a person complains of being misled by the negligence ` 
of an agent into entering into an adventure from which loss ensues ° 
he is entitled to recover that Joss because if is the amount he has 
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actually less in his pocket, and he is entitled at best to be, restored 
to the position in which he would have been if the agent had nct 
been guilty of the breach of duty towards. him. But: he cannct 
add to that loss the speculative profits which: he might have made 
if he had had his time or money.at his disposal instead of having 
embarked in the adventure which has miscarried. 


Fanshaw v. Knowles (19 16) 2 K. B. 538 C. A, 


Practice—Trial by jury—Privy Verdict—Civil cases—Sepc- 
ration of jury after summing wp—Valdity of verdict. 

The rule of law that any séparation of the jury after the 
judge’s Summing up in a criminal case invalidates their verdicd, 
has no application to civil cases. In a civil action, after tke 
judge had left the court one evening, the jury stated to tke 
associate that they had agreed toa verdict on two points, brt 
could not agree on the third and then separated for the nigh3. 
Next morning they came before the judge and gave a verdict cn 
all the three points, attaching a condition to the verdict. On tke 
judge.télling them that they could not attach the condition which 
they sought to impose, they withdrew it. Held, that the verdict 
was valid.* The history of the law as'to Neparatión of juries, 
discussed by Lord Reading. 


Tonnevold and Finn Fries, In re: (1916) 2 K. B..551. 


Shipping—Charterparty—Construction— Voyage involving 
“risk of seizure or capture”’—Risk of being sunk by belligerent 
submarines. , | l 

A Norwegian vessel was hired for a term of five years by a 
Charterparty, made in 1912, which provided that “no voyage 3e 
undertaken...that would involve risk of seizure, capture etc, by 
rulers or Governments.” An arbitrator found as a fact that a 
particular voyage would involve the risk of the vessel being attack. 
ed and sunk by German submarines. Held, that a voyage which 
involved the risk of the vesse! being attacked and sunk by German 
submarines was one which would involve risk of “ seizure’? or ’ 
” “ Capture ” within the meaning of the charterparty.- 


. a 
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‘Booth Steamship Company Ltd. v. Cargo Fleet Iron Co. Ltd. 


(1916) 2 K. B. 570, C. A. 


Sale of goods—Right cf stoppage in transit—Liability of 
vendor to carrier for freight—Sale of Goods Act, 1893 (56 a 57 


Vic. C. 71) Ss, 44, 46, 46, 47, 48 and 61, 


Where goods are stopped while in transit and before théy 
reach their specified ultimate destination by notice from an 
unpaid vendor, the carrier is bound to act ‘upon the notice by 


delivering the goods to or according to the directions of the 


vendor, and if he fails to do so he is liable to an action by the 
vendor for wrongful conversion. 
__ The vendor on his’ pati although he is nota party to the 


‘Contract of affreightment, is bound to take the goods or give 


directions for their delivery on arrival and to discharge the 


‘carrier’s lien for freight, and if he refuses to perform this obliga- 


tion he is liable in damages to the carrier for the amount òf the 
freight. 
If the conduct of a vendor who has stopped goods in transit ` 


prevents t them from being carried on to their specified ultimate 


destination, he is liable for the freight not only in respect of the 


whole voyage to the place at which the goods are in fact landed, 
“but also to the ultimate destination. 


The effect of stoppage in transitu is not ‘to’ rescind the 
contract between the carrier'‘and the purchaser or to vest the 
property in the goods in the unpaid vendor. 


Law and Bonar Ltd. v. British ‘American Tobacco Co. Ltd. 


(1916) 2 K. B. 605. 


Sale of goođs—0. I, F. Terms—Insurance against war risk 


- —Duty of seller to give buyer facility for insurance—Sale of Goods 


Act, 1893 (56 and 57 Vie. C. 71) sub-sec. 3—Tender of documents 
representing goods ‘duly shrpped but lost. 


S. 32, sub-sec. (3) of the Sale of Goods ‘Ak, 1893 which impo- — 
ses on the seller the duty o- giving the buyer information so as to 
enable the latter to insure the goods does not apply to a contract 
on_C. I. F. terms entered irito in time of peace, inasmuch as the 
contract itself provides. for all the insurance that is contemplated 
or usual at the time when it is made; nor does the sub-section 
jnapose any fresh obligation on the seller to give notice to the 
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buyer so as to enable him to insure against war risks, if after the 
the Contract, war becomes imminent. - 

The tender of documents representing goods duly shipped i in ` 
accordance with the Contract and insured against. marine risks ae 
required by the contract is not vitiated by the fact that the goods 
had actually been lost. f 

Mitchell, Cotts and Co, v. Steel Brothers and Co. Ltd : (1916) 
2 K. B. 610. 

Shipping—Shipper's duty to PTT Tii of—Know- 
ledge of risk of delay in discharging goods at post of destination 
—Duty to communicate to shipowner—Liability of Charterer. 

Whatever may be the full extent of the obligation upon a 
shipper of goods, it amounts at least to an undertaking by him 
that he will not ship goods likely to involve unusual danger or 
delay to the ship without communicating to the shipowner facts 
which are within his knowledge indicating that there is the risk, 
provided that the shipowner does not and could not reasonably 
know those facts. . 

The shippers of a cargo of rice on:a vessel which they had, 
chartered for a voyage to a port in .Greece knew that the rice 
could - not be discharged there without the permission ‘of the 
British Government though they believed that they, might obtain 
the permission. In fact they were unable to procure it, and the, 
ship was considerably delayed. it was found that the ship-owners 
did not and could not reasonably have known that the permission 
was necessary. j 

Held, that the delay arose from a breach by the charterers of 
their obligation to the ship-owners and the latter had therefore a 
cause of action against the former in respect of the delay so 
caused. 


{ —_—_—— a aaa 


Powell v. Gelston :—(1916) 2 K. B. 615. 
Defanation—Libel—Publication—Letter addressed to one 
person opened by another—Liability of author. 
A dather intending to purchase a house from the plaintiff, 


asked his son with whom he was staying on a brief visit, bo write 
to the defendant to make certain inquiries regarding the plaintiff, 
sy oe f qt t i y r’ Ca 
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The son wrote in his own name and from his own address 
asking for the information in confidence and promising not to let 
the ‘plaintiff know the contents of the letter. The defendant 
replied by a letter which arrived az the son’s house during ‘his 
absence; and the father opensd and read the letter, the son being 
entirely ignorant of it. In an.action by the plaintiff against the 
defendant in respect of alleged libellous statements in the letter, it 
was found by the jury as a fast that the defendant did not know 
or expect that his letter might probably be opened or seen by 
any person other than the acdressee, and that the defendant did 
not bona fide believe that whaz he wrote was true, but was actuated 
by malice in writing the letter. 


Held that there was no publication of the libel by the defen- 
dant so as to make him liable in damages to the plaintiff. 





Rex v. Banks (1916) 2 K. B. 621. 


Criminal Law—Carnal knowledge of girl between thirteen 

and sixteen years of age— Reasonable cause to believe girl sixteen 
years of age—Prosecuting ccunsel, duty of. 
Where a person was charged under S. 5 sub-sec.) (1) of the 
Criminal Law Amendment Act, 1885, of having carnally known 
a girl of or above the age of 13 and under 16 years and the 
defence was that the accused person had reasonable cause to 
believe that the girl was of or above the age of 16 years. Held, 
that to-escape liability, it was incumbent on the accused person 
to show that he had reasonable cause to believe, and did in fact 
believe, that the girl was at least 16 years of age. Prosecuting 
Counsel ought not to press for a conviction, but must regard 
themselves rather as “‘ ministers of justice” assisting in its 
administration than as advocates. 





JOTTINGS AND CUTTINGS.. 


A Scrap of Paper:—French Jurisprudence, gays the 
Daily ies de Ae has just laid down that the expression “a 
scrap of paper” is libelloas when applied to any document. A 
tenant had not paid his rent, and the landlord, the tenant being 
mobilized, wrote to the Minister of war that his tenant “ looks 
upon the agreement signed’ by him as -mere scrap of paper”, 


` 
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The tenant sued the landlord for libel, and the court decided thai: 
“ whereas the expression ‘scrap of paper’ has now become history, 
and will for ever brand the nation which has exceeded all records 
of duplicity and infamy, and whereas to apply such terms to any 
person is, and will always be the gravest insult-to his honour, 
the landlord must pay £ 240 damages, anda fine of 5 £.—The 
Law Students’ Journal, (September). 
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Lawyers as leaders :—Yet another instance of the large pars 
which lawyers are playing in the world’s affairs in these momen- 
tous times is afforded by the formation of the new Greek Minis- 
try, M. Kalogeropoulos, the new Prime Minister is the acknow- 
ledged leader of the Greek Bar, and received part of his legal 
training in France. The Prime Minister of England, France, 
and Italy are all lawyers, and have shown themselves to be 
practical men of affairs, capable of leading their respective nations 
at the most critical period of their history. When the time 
comes for arranging the terms of peace-terms which will fitly 
represent the triumph of the cause for which the Allies are 
fighting—the legally-trained minds of these lawyer-statesmen will 
have a special value in the settlement of the complex problems 


’ that will comfort the leaders of all nations. The Law Journal. 


ae xe ; 
The Death of Mr. Raymond Asquith.—Few.of the suprema 
sacrifices of the great struggle have possessed a more poignant 
interest for the public: than the death of the Premier’s eldest son ; 
none has evoked a more intimate feeling of regretat the Bar. 
Mr. Raymond Asquith was not merely tke Prime Minister’s son. 
The brilliant gifts which enabled kim to emulate his father’s 
achievements at Oxford also enabled him to win already acon- 
siderable position at the Bar. None of the youngermen in tha 
profession showed more individuality or promise. Among ths 
many expressions of sympathy which the premier has received 
in his bereavement none will be more sincere than those coming 
from the profession which is proud-to have had both father and’ 
son in its ranks.—The Law Journal, September 23rd. 
Long Trials and Forensic Oratory——Is the Bar responsible 
for the longer duration of trials? It is being boldly asserted in 
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conhection with the prodigious case in Mr. Justice Eve’s Court, 
that it is. There is a passage in Lord Alverstone’s volume. of 
reminiscences which, to. some extent, seems to support this 
assertion. ‘I remember,’ he writes, ‘Sir Henry James, himself- 
one of the leaders on the Oxford Circuit, saying to a Queen’s, 
Counsel on the same Circuit, “X you lose a lot of cases by 
bringing in immaterial mazters, which do your’ case more 
harm than good.’ X’s reply was characteristic: “You 
are quite right, but I never lose a client.” What however, this 
passage really makes clear is that litigants are more exacting 
in their ‘desire to have their cases fully heard and it is 
a desire which some of. tae most distinguished judges, as 
well as many of the most eminent members of the Bar, have. 
deemed it right not to discourage. Courts, after all, exist to give 
satisfaction to those who resort fo them—even to those who are 
defeated in them. No litigart ought ever to leave the Courts 
without feeling that he has received a full and patient hearing. 
Well, I would rather lose in this Court than win in Mr. Justice, 
———' s, were the consolatcry words of one well-known litigant 
when Mr. Justice Stirling, after an exhaustive hearing, gave judg- 
ment against him. The notion, which appears to prevail in some 
quarters, that the Bar has grown more talkative is quife devoid of 
foundation. ‘ He was careful to keep down repetition, to which 
the counsel, one after another, are very propense’—so it is written 
in the Biography of Lord Chief Justice North, and the passage is 
sufficient to show that the spseches of counsel in his time were 
not exactly models of brevity. Nor were they in the days in 
which Sir Joseph Jekyll wrote his witty lines: 
, Behold the Serjeans full of fire. 
Long shall his hearers rue it? 
His purple garmenis come trom Tyre, 
His argumente go to it. 

Mr. Upjohn’ s speech in the Rhodesia mining case, which has 
already. occupied more than twenty-five days, may not be a cons- 
picuous example of forensic conciseness, but no reasonable person 
can believe that his tremendous spezch has been wholly wanting in 
relevancy. If the speeches of counsel are longer than they used to 
be—and the statement that taey are is not to be accepted wathout 
some qualification—it is only because they deal with more compli- ' 
cate1.matters than the advocates of other days were concerned 
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‘with. “The taste of this age (like the taste for dry rather than 
sweet champagne) is not for florid declamation, but for clear, 
terse, pointed and practical speech. That was said by Lord 
Russell of Killowen, himself one of the finest speakers. the Courts 
have known in modern times, and it states a truth which is illus- 
trated atthe Bar no less than in the Senate. ‘Declaim, sir ! 
Why don’t you declaim? ‘Speak to: me as if I were a popular 
‘assembly,’ remarked a:famous Scottish judge to an advocate who 
addressed him in language that betrayed not a trace of emotion. 
This love of declamation is certainly not shared by the judges of 
the present day. To them a perorasion is an insult.—The Law 
Journal, September 2, 1916. ; 

Imprisonment for Debt.—Not less remarkable than the reduc- 
tion in the general work of the County Courts is the decline in the 
imprisonment of debtors. What the late Sir Thomas Snagge 
called a ‘barbarous and baneful system’ has, in truth, been on 

the wane for several years past—how Gis the following figures 
-for nine years will show :— 


1906......11,986 1909...... &,904 1912...... 5,820 
1907...... 9,214 1910... €,189 TIl eee 5,711 
1908r; 9,141 LOI Feces 7,681 Re A eee 3,887 


Yet another large decrease—due, no doubt, largely to the war—is 
recorded in the latest Returns. The number of debtors sent to 
‘prison in 1915-did not exceed 1,542—considerably:less-than half 
the number in the preceding year; and much the lowest number 
on record. In ten years—from 1906 td 1915—the number of war- 
rants of commitment has fallen from 152,759 to 70,331. There 
is an increasing tendency on the past of the judges not to use 
their powers of imprisonment except upon the clearest. proof that 
debtors have neglected to pay whilst having the means to pay.— 
The Law Journal, August 19, ae 


The Cab Whistling Nuisance. —The Home Secretary, af ter 
consulting the Commissioner for Polic2 , has announced his inten- 
tion to frame a Regulation prohibiting Je use of cab whistles from 
10 p.m. to 7 a.m. in certain areas of the Metropolis. As he prefaced 
this announcement by referring to ths large number of wound- 
ed soldiers now in London hospitals, is is presumed that the speci- 
fied areas will be exclusively those in which hospitals are situate. 
' While, therefore, those who have cowplained of the nuisance will 
have good cause to welcome the suppression of cab- -whistling in 
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its most mischievous form, some, at any rate, may regret that a 
_ more general use of the Home Secretary's powers to suppress it 
has not been decided upon. To those sufferers from the ‘ nightly 
torture’ who do not reside in the neighbourhood of hospitals it 
will bring no personal relief.—The Law Journal, August 19, 1916. 





BOOK REYIEWS. 

INDIAN CASE LAW, ON EJECTMENT, by Mr.. Lal Mohan 
Mukhopadhyaya Published sy Messrs. Butterworth & Co. Calcutta. 

A comprehensive view of the entire law of Ejectment in the 
infinitely varied Indian conditions was a desideratum . and 
Mr. Mukhopadhyaya has well metit. A mere look at the con-_ 
tents will suffice to convince one of the enormous labour that 
this work must have involved. The profession must feel thank- 
ful to the Author. 


Law STUDENT’s INDIAN PENAL CODE: Law Printing 
House, Madras. R 

The bare text with a full index is as much necessary on 
occasions to the practitioner as to the student. Search after the 
text of the Act in a fully commented edition is verily a search for 
= a needle in a bottle of hay. It is aneat and handy publication. 

THE INDIAN DECISIONS, (New Series) High Court Reports 
Madras Vol. 1 published at the Law Printing House, Madras. 

We are glad to say that the Law Printing House has 
brought out the first Volume of their Indian Decisions (New 
Series) which reprints volumes 1 to 4 of the Madras High 
Court Reports. The Madras High Court Reports have a 
supreme value to the legal profession by reason of the classical 
judgments of jurists of the eminence of Sir Colley Scotland 
and Holloway. The publishers give below the head note 
of each reported case, the references, to later cases in which 
- each case has come up for consideration. The High Court — 
Reports are & necessary sapplement to the Indian Law Reports 
which the publishers hava reprinted and we hope the profession 
will avail themselves of the opportunity thus afforded themi. It is 
needless to say that the volume under review maintains fully the 
reputation for the neatness of printing and get up which is usually 
associated with the Law Printing House Publications. 





The Madras Law Journal. a 
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EFFECT OF ADOPTION ON PRE-EXISTING RIGHTS. 


[Behari Lal v. Kailas Chandar, (1896) 1 C. W. N. 121; 
Birbhadra v. Kalpataru, (1905) 1 C. L. J. 388; VWenkatanara- 
simha v. Rangayya Apparow, (1905) I. L. R. 29 M. 437; Datta- 
- traya Sakhram v. Govind Sambhaji, (1916) I. L. R. 40 B. '429.] 


The Privy Council in dealing with the Medur case, avoided 
“deciding the question, whether when a person is adopted, he is 
thereby divested of rights already acquired by him in ` properties 
belonging to his natural family. Judicial opinion in Indiais evenly 
divided upon the point. The earliest of the above cases (decided 
by Ameer Ali, J.) arose under the Dayabhaga law, but that 
circumstance seems to make no material difference in the decision 
of the question. The conflicting views may perhaps be conveni- 
ently described as dominated respectively by legal logic and textual 
authority. The text of Manu (IX, 142) is the starting point for 
the discussion and there has been some controversy not only as 
to its true interpretation but even a3 to its correct reading. The 
different considerations relating to this aspect of the question 
were so fully brought out in the evidence given in the Medur 
case by Mr. Sarkar Sastri and Mr. M. Rangachariar that 
we deem it desirable to place it before the profession 
substantially in its original form. We are aware that the 
Madras High Court held that their opinions were not admissible 
under the head of ‘expert evidence,’ there being no question of 
‘foreign’ law—but we reproduce them as containing a full state- - 
ment of the case for one side or the other, from the textual point 
of view. | 


The theory that adoption is analogous to ‘Civil death’ is 
-based on a particular interpretation of Manu’s text and it will be beg- 
ging the question to assume that as the basis of the argument. It 
has also to be borne in mind that the analogy is in any view in- 
complete, for it has never been suggested that the adoption puts 
an end to the adoptee’s rights or lets in the next heir, in respect of 
properties acquired by him by his own exertions, If on the other 

J1 
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hand, the text of Manu is held to be clear and express that the 
adoption not only affects ‘his. rights of future inheritance in the 
natural family but divests the adoptee of rights already acquired 
in the properties of the natura] family, the argument-founded on 
the assumed. disfavour of the Hindu Law to the divesting of 
vested rights has little force in it. That such an operation may 
lead to anomalous or incorvenient- consequences, especially ‘in 
-connection with the rights cf alienees and of prospective heirs 
, cannot .be denied and this ccnsideration seems to have ‘weighed 
much with the Judicial Committee in Kerri Kolitanis case 1. But 
such anomalies exist in other branches of the Hindu Law, Cf. for 
instance the effect of an adoption by a Hindu widow on aliena- 
tions made by her (or by ary co-parcener) prior to the adoption, 
and even as regards the present topic, it seems-to be undisputed that 
the adoption will deprive th= adoptee of his right by birth in the 
ancestral property of the natural family, though his right toa 
share therein was one that he could have even alienated, prior to 
the adoption. 
Mr. GOLAP CHANDRA SARKAR SASTRI, 


(Examined on interrogatories). 


9. Please translate Manu,.Chapter IX, Sloka 141, with the 

commentary of Medhatithi, and Sloka 142 with the commentaries 

‘thereon of Medatithi, Sarvagna Narayana, Kulluka, Raghavananda 
“and Nandana. 

Answer :—Manu, Chapter IX, Sloka 141. But if @ person’s 
datrima son (that is, given son) be endowed with all good quali- 
ties, he (the given son) certainly takes his (that person’s) pro- 
perty, though received from a ‘different gotra. 

Commentary Y of Medhatitht:—In the text (of Manu, Chapter 
IX, Sloka 185), “ neither brothers, nor fathers (that is; father 
or remoter ancestors) but sons take the father’s property"-—is 
predicated the right of all descriptions of sons to take the pro- 
perty ‘(of the legal father); but where there is an aurasa son, 
their right to get maintenance only (is predicated) of the Kshet- 
raja (appointed wife’s son) and the like (secondary sons). in the 
text (of Manu, Chapter IX .Sloka 163) “ awrasa son alone-is the 
master of the paternal wealth, but he must give maintenance to 
the other descriptions of sons, for the sake of compassion; hence 
the neht of the datrima son to take the property (of the ewe 


t- (1379) I. L. R. 6 C. 776. 
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father) is’ certainly established (by the text of Manu, Chapter IX, 
Sloka-185); but this text (Sloka 141) is intended to- provide for 
(the adopted son’s right to the adoptive father's property) even 
when an aurasa@ son exists ; otherwise no purpose would be served 
by -this.text. But what is his share? On this some say equal to 
that of the aurasa- (son) by reason of the absence (of specifi 
deduction) of the twentieth part (for the ‘eldest son, Mang, 
. Chapter IX, Sloka 112). This is not reasonable, for if equality 
had been intended to be laid down, then just as in.the topic cf 
appointed daughter, so in this (topic of the given son) - also, -t 
would have been declared,—“‘ then the division must be equal”— 
(Manu, Chapter IX, Sloka 134) ; hence it is asserted (by us) that 
an .inference should be made, of the sixth or eighth ‘or. the like 
share as is provided for the appointed wife’s-son’ (Manu, Chapter 
IX, Sloka 164). - As to this also (there) arises. the. observation 
(viz.) as a particular share is declared (by Manu for the appointed 
wife's ‘son in the text—“ but the sixth is the share of the appoint- 
ed. wife’s son (Manu, Chapter IX, Sloka 164), so also a-similer 
share will be declared for the. datrima son (Manu, . Chapter IX, 
Sloka 159) ; hence the necessity for.the present text on the same 
subject should be considered. Upadhyaya, however, says;— 
“From the present text on the same subject and from the absence - 
of any specification of any particular share, this inference is reasor- 
able, that (the given son’s share) is less than that of an appointed 
wife’s son, but not absence of any share nor participation of aa 
equal share (with the aurasa son), nor equality with the ee 
ed wife’ sson.” awe 


Manu, Chapter IX, Sloka 142 :—“ The datri ma SOD is-not to 
take (with him when he passes from his family of -birth to that 
of adoption) the gotra and the riktha-of his progenitor, anywhere. 
Pinda is follower of gotra and riktha, (therefore), ue swadha 
(spiritual food) goes away absolutely from the giver, ” 


Medhatithy’s Commentary :—(The reading “ tuktam ” in tha 
first line of Medhatithi’s comments on this text as’ given ia 
Mandalik’s edition of Manu appears to be incorrect. I think- i 
should be “yuktam”. --For, as ‘it is, the -translation of the first 
sentence would be—“ In this text also it is declared that the dat- 
rima son should get a share (of .the adoptive father’s. property) ; . 
and this must be wrong as it is not declared in the ‘text, T 
proceed therefore to translate asif there was the word “yuktam’™. 


~ 
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From this (text) also it appeave reasonable that the datrima son 
should get a share (of the adoptive father’s property}, inasmuch 
as he does not take away the gotra andthe riktha from the 
progenitor's side by reason of his being gone away from the 


_lineage ; ‘and in the-absence of'his taking the gotra and the riktha 


he does not also offer pinda to the progenitor ; because the pinda 
is the follower of the gotra and the riktha, that is, follows the 
gotra and the riktha, by the giftof oblation of food-and the 
libation of water he performs the exequial rite of him, whose 
gotra and riktha he takes; “ goes away absolutely, ” that is, ceases: 
with respect to him; (by the serm swadha) are indicated “ Sradha 
with offering of pinda” and the like means of offering spiritual 
food. Alike to it are these two (gotra and riktha, because these 
two also cease); he who gives away his own son to another, with 
respect to him (the rite) ceases,—the meaning is, should not-be 
performed in his honour, This very reasoning applies to-the 
kritruma and the like subsidiary sons), The pregnant bride's 
son and the deserted son anc (other) sons of two fathers confer 
benefit on both (the fathers). Others, however, explain that 
the word “haret” is to be deemed to have the suppressed 
causal form equivalent to “ barayet.” [The word ‘harayat’ in 
Mandlik’s edition is erronedus, it should be harayet |] and 
accordingly they say (the datrima son) should confer -benefits 
on both the fathers as a son of two fathers. (This sentence as 
well as the rest of the commentary on this text are obscure. But 
if the word “gamayanti’ be changed into ‘‘ gamayati’’ then I 
think, I may decipher its meaning which is as follows), Butthe 
subsequent introduction of spiritual benefit (in the second line of 
the text) indicates the same (that is, the same meaning) in the 
way (we have put); —if the. (adopted) son is not to take the 
gotra and the riktha, then, however, it must be explained (as‘we 


have done).’ (As regards the meaning put by others by taking 


“ haret” to be equivalent to “harayet’’) ; that, however, is not 


expressed (in the text), nor is there any proof which can be put 
forward in support of that other meaning. 


Commentary of Sarvagna Narayana.— Now the datrima son 
has not in any way connection with the property of the progenitor, 
this is declared in the text beginning with gotra (that is,in the 
above text). For this very reason, he is not the son of two fathers, 
because, he is of the adopters gotra. But the son begotten by 
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the husband’s younger brother (ona woman according to the o.d 
custom of levirate) and the son of the appointed. daughter are 
alone: (sons of two fathers)—for they have two fathers. (Follower 
of Gotra and riktha),-—the meaning is in case of identity of gotra 
and taking of riktha offering of pinda (takes place). Of him wko 
gives his son (in adoption) the “swadha,’’ that is, sraddha to be 
paterne. by that son, goes away.. 


Commentar y of Kulluka :—“ The dattaka son is never to gat 
-the- gotra and the riktha connected with the progenitor, ard 
pinda is follower of gotra and riktha, whosesoever gotra ard 
riktha he takes, to him -alone he gives pinda. Hence of tke 
progenitor who gives away his gon, the swadha, that is, the 
sraddha with pinda and the liks to be performed by that son, 
ceases.’ 


Commentary of Raghavananda :—There being a doubt wheth- 
er the datrima son has a connection with his progenitor’s gotra, 
riktha and pinda, or not; the text beginning with gotra (that 5, 
the above text) is declared. “ The gotra and the riktha,” the word 
“riktha” here means wealth, (for) Amara, (the lexicographe-) 
(says) “riktha and dhana and vasu are synonyms.” These 
two he does not get, therefore pinda also offered by him does not 
reach the natural) father. The reason for this (is) “ pinda is 
' follower of gotra and.riktha”’ (that is) is on account of gotra and 
riktha ; of the giver, that is, of the progenitor, the swadha ceases ; 
the words “swadha”’ is illustrative—the purport is he is not enti- 
tled to all the three (vzz.,) (the gotra, riktha and pinda). Govinca 
says—since it is declared,—"the ten sons are proclaimed mu 
default of the aurasa and the kshetraja ’’—therefore the datrima 
son is entitled to property in default of these two. (But this is 
not correct), even when these two exist the datrima gets property ; 
otherwise the special rule laid down in the text (141)—“ But if a 
person's datrima son, &c.,” would be useless. Therefore says 
Medhatithi—‘‘ But this text is intended to provide for (tke 
datrima son’s right to take.the adopter’s property)—even when 
an aurasa exist; otherwise, no purpose would be served by it.” 


`- Commentary of Nandana :— The datrima son is not to get, 
that is, not to appropriate the gotra-and the riktha of the progeni- 
tor ; but he is to take the gotra and the riktha of him to whom te 
himself is given, The reason for this is-declared by- the latter 
half (of the text). - ‘Follower of the gotra-and-the riktha,— 
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(what). follows the: gotra and the riktha.. The meaning is,-he who 
takes the gotra and the riktha is also the giver of the pinda, none 
else.: Hence of the giver, (shat is) of the progenitor, the spirit- 
ual food (that is) the offering of the pinda, etc. ceases. ” 


It should be observed that this text"appears to be differently 
read by different commentators: Medhatithi appears to read the text 
with the word “‘haret,’’ while Nandana with the word ‘‘bhajet’’. It 
is not, however, clear what reading the other commentators adopt. 
The word ‘‘dadatah” in the above text—I have. translated . into 
“from the giver”, taking. it to be in the ablative case, having regard 
tothe commentary of Medhat.thi; but Kulluka takes it to be in the 
genitive case :. the forin being the same in both these: cases. I 
have ‘not translated the words “gotra” and “riktha’’ because there. 
are no English equivalents of them: for gotra means the descent 
through the father in unbroken male line from an ancient sage or 
rishi; after whom the gotra is named, or the status of being the 
son of the father, and riktha means property to which a person's 
right accrues by reason only of relationship to tae owner, which 
18 sometimes improperly translated into heritage: But under the. 
Mithakshara the right of the nale issue arises from their birth to 
the property of the father or Dther lineal male ancestor in the 
male. line ;,such property cannot me called heritage ; fox nemo est 
‘heres, viventis. p3 : 


--It may be observed here that my nanain of the: a 
text-does not convey its full meaning and effect, which arë to be 
gathered from other texts of that chapter bearing upon the sub- 
jects dealt with in this text. The object of this text is to show 
the change in the status of the boy giver in adoption. It should 
be noticed that the. text No. 168, Ch. IX, Manu, shews that 
a son Inay be given in adoption either by the father or the 
inother or both; and this'tex; also applies in a case in which the 
giver is-the ‘mother. - The progenitor also is to be taken as illus- 
téativé meaning not only the progenitor but also all persons con- 
nected through him, The provision relating to the ‘cessation of 
connection “with the progenitor’s-gotra implies that-his relation- 
ship - with; all sagotra persons .ceases. It is worthy, of special 
notice that nothing is said by. Manu about the connection with 
maternal relations. : The reason appears to be that at Manu’s 
time no importance was attached to cognate relationship. As 
the: ‘f-welve Tables of Roms, so the Code of Manu does not 
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recognise at all the heritable rights of cognates : nor is there ` any 
provision in Manu for offering pindas to maternal ancestors.” The 
texts in which daughter's son and maternal ‘grandfather are 
mentioned in connection with inheritance -and performance of 
Sradha ceremony relate to the putrika-putra or the appointed 
ddughter’s son, a kind of subsidiary -son. In them the 
daughter's son occupies the position of either a son “or 
a son’s son and the maternal grandfather that of'a “father or 
paternal grandfather. The full meaning of this text read in the 
ligbt of other texts in ' this chapter’ bearing on the ‘subject of 
sonship is that adoption operates as civil death of the boy - as- re- 
gards the family of his birth by putting an end to all secular and 
spiritual connection of the boy with all natural relations. 

= 10. Please translate also Smrithi Chandrika, Chapter x 
_ paragraphs 12 to 15. ` Parasara Madhaviya, paragraph. 63” "begin: 
ming with datickadinam etc., and, ending with dadatah, etċ., 
Dattaka Mimamsa, section VI, paragraphs 6,7,and8 and Dattaka 
S uandrika; S. II, paragraphs 18 & 19. 

Answer:— “ Hence the devolution of property from a second- 
ary ‘father’ in the Kali aga (relates) only to the (secondary) son 
called dattaka. On this (subject) Manu (declares), —But of hini 
whose datri ima son is endowed with all goodqualities, (bhe, son) is 
certain] y to take his riktha though received from a different gotra, 
(Reading of this text (Manu Chapter IX, 141) is slightly different 
from that given in Mandalik’s Edition, I am referring to the 
Calcutta Edition of the Smriti Chandrika by Pandit Bharat Chander 
Siromani, Professor of Smrithi in the’ Government Sanskrit. 
College, Calcutta 1870. The Calcutta Edition contains ‘“ ahare- 
taib” instead of “ saharetaib ” .) From the word “ though ” $ Lë 
appears that the son takes) even when received from & person. 
belonging to a different gotra. In this sloka the meaning of the 
third foot is thus explained by Devaswamin. “ Is certainly to take 
his entire property and gotra”. Thus it is to be understodd that 
by this very act creating paternity (of the adoptive father) the 
datrima son’s ownership in the property of the adopter as “well as 
the status of being of the same gotra with him, arise ; but ié'is to 
be understdod that through the extinction of the filial relation 
from the gifti in adoption the extinction of the ownership of the’ 
datrima gon iù the property of thé giver and the extinction of the’ 
giver’s gotra (lineage) take place. With this intention it is declared: 
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by (Manu),—the datrima son is not to take the i and the 
riktha of the progenitor. . 

Parasara Madhavaiya, vara. 63 :—The dattaka and the like 
do not take the riktha of the progenitor. This is declared by Manu 
in the text—‘‘ The datrima con is not to take the gotra and the 
riktha of the progenitor; pinda is follower of gotra and riktha , 
the swadha (spiritual food) goes away absolutely from the giver ”. 
{[Manu’s text, as quoted here, has “‘ bhajet’’ instead of “ haret” : 
but the meaning is the same. | 


Dattaka Mimamsa, paras. 6,7 and 8, S. VI:—Manu de- 
clares also another rule, viz—‘‘ The datrima son is not to tale the 
gotra and the riktha of.the progenitor, pinda is follower of gotra 
and riktha: the swadha (or spiritual food) goes away absolutely 
from the giver. The datrima son is not to get the progenitor’s 
gotra and riktha ; likewise swadha, that is, sradha performed by 
the son given goes away from the giver of the son; since pinda 
is follower of the gotra and ~iktha. The author of the (Smrithi) 
Chandrika (says):—“ By this (text of Manu) is declared that by the 
very act creating filial relation, the datrima son’s proprietary right 
in the adopter’s property anc the siatus of being of the same 
gotra with him, arise, but through the extinction of the filial reli- 
tion from the very act of giving the extinction of the datrima 
son’s proprietary right in ths property of the giver and the extinc- 
` tion of the giver’s gotra,” take place. . | 

Dattaka Chandrika, S. II, paras. 18 and 19 :—Likewise 
Manu (declares) —“ The datrima son is not to take the gotra and 
riktha of the progenitor . pinda is follower of gotra and riktha ; 
the swadha spiritual food goss away absolutely from the giver.” 
By this (text) it is declared that through the cessation of the 
filial relation from the very act of giving, the cessation of the 
datrima son’s proprietary right in the property of the giver and 
the cessation of the giver’s gotra take place. 

I have translated the word “ nibritti’‘ used in the Smrithi 
Chandrika, the Dattaka Mri mea and the Dattaka Chandrika 
into either “ extinction ” or “ cessation ”’ 

11. Please read the translation of the slokas mentioned in 
question 9 above as given ty Sir William Jones, Dr. Burnell 
and Dr. Buhler and of the passages mentioned in question 10 
above as given by Mr. Krishnaswami Aiyar, Dr. Burnell and 
Dr. Sytherland, 
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Answer :—As regards- Sir Wiliam Jones’ translation of text 
No. 141 he has interpolated in his translation words which are not 
justified by the original text. He has not really translated the text 
but has construed it and has, in fact, given the meaning put upon 
the text by Kulluka. He has translated the word “ haret ” inio 
“ shall take” which appears to'be mBleading, if this phrase conveys 
the idea of futurity. The conjugation of Bidhiling in “ hareta”’ 
only indicates an imperative rule but no tense. As regards Sir 
William Jones’ translation of text No. 142, the word “ meee 
does not appear to be a correct rencering of the word “ haret ” 
“bhajet” ; nor are ‘the words “family ” and “ estate” of nAn 
and “ riktha.” . 

As regards Dr. Buhler’s translation of text No. 141, the 
words “ shall take” for “ hareta” are misleading, as has aan 
been observed. 

As regards his translation of text No. 142, the words “ shell 
take” “family” and “ estate” are open to objection, as has 
already been observed. As regards the word “ never.” I wou.d 
‘prefer “nowhere” to it, since th original word “ kwachit ” 
primarily conveys the idea of place. 


As regards Krishnaswami Iyər's translation of Smritai 
Chandrikas paras. 12 to 15, I find taatia para. 13 he has adopted 
Sir William Jones’ translation of text No. 141, Chapter IX, 
Manu, omitting the italicised words interpolated by Sir William 
Jones in his translation from Kulluka’s commentary. And £o 
also in para. 15 he has adopted Sir William Jones’ translation of 
the first line of the text No. 142. And I have already stated nry 
opinion with respect’ to the translation. As regards the last 
sentence of para. 13 the reading of tae book from which he trans- 
lated appears to be slightly different from the bock I have. As 
` regards para. 14, he has not correctly translated the most impoz-' 
tant part of it ; but he only gives whai he takes to be the sense 
of it in his own words. “The last sentence of that paragraph, ss 
. translated by him, is misleading. The original says—“ tke 
cessation of datrima son’s proprietary right in the property’ of tke 
giver—” indicating the extinction of such right ‘existing at the time 
of adoption. The difference will appear from a comparison of th.s 
translation with the literal translation given by me. 


-= Mr.’Sutherland in Section IV, para 6, Dattaka Mimamsa, has 
adopted Sir William Jones’ translation of Manu, Chapter IX, 149, 
J2’ 


Mey 
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„with slight exception. I have already stated my objection to the 
words “ claim ”, “family ” and “estate °’. Mr. Sutherland. has 
made use of these words in paras. 7 and 8 also, 

In para. 18, Section II, Dattaka Chandrika, Mr. Sutherland 
translates Manu, Chapter IX Sloka 142, in the same manner as 
in the above passage of Dattaka Mimamsa. In this para. and in the 
next, the words “claim ”, “ family ” and “estate” have been used, 
and I have already stated my objection to them. 

12. Would you accept she translations of all or any of these 
as correct ? If so, state which of them you accept as correct ? 

Answer :-—It is difficult to answer a question like this. I have 
translated the very same passages and have also given my opinion 

‘generally on these translations in answer to previous, questions. 


ov. 
a 


Cross interrogatories. 

4, Are there any words or phrases in these passages used in 
any peculiar or technical sense? If so, please state such words 
or phrases, what their ordinary meaning is “and their peculiar or 
technical sense, if any, as used in these passages, 

Answer :—The subject itself is a technical one and an ordi- 

“nary student cannot understand—how can a person cease to be the 
son of his own father and of his own mother—how dan he cease 
‘to be brother of his brother, cousin of his cousin—how can his 
relationship with all his real relations cease ? There are many 


fa, ; : i ; 
words in these passages used ina peculiar and technical sense. In 
` text No: -141 and No. 142, Manu, Chapter IX, words “ datrima ”, 


““hareta”, and “ haret”, “riztha ” “ gotra ”, “Janaitu” , pinda”, 
“ dadatah” and “ swadha”’ are used in technical senses. 
. “ Gotra” primarily mzans that which protects cows :— 
Ordinarily the term gotra is understood to be the name of a 
rishi from whom a person is descended in an ‘unbroken line of 
males,—but that meaning is to be taken subject to the fiction of 
adoption. Then again, it is said. that none but Brahmins can 
have a gotra in the sense of being descended from the “rishi 
after whom the gotra is called: in the case of the Kshatriyas 
‘and Vaisyas, it is said that their gotra means the name of 
some ancester cf their Gcrru: but the Sudras cannot even 
have such a gotra as they cannot have a Guru or preceptor of 
the sacred literature, as the study of the shastras is absolutely 
prctinbited io them. In Manu, Chapter IX, 141, the word “gotra” 


= 
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means collectively all the persons descended in male lines from 
the founder of the natural father’s gctra ; the descent is to be taken 
to be either real or fictional as in she case of adoption ; and in 
Manu, Chapter IX, 142, the word ** gous ” means the status of 
souship. 


As regards the word ‘‘datrima’’ it means “given”, None 
can understand the meaning of the word “ datrima ” by reading 
this text. In Manu Chapter VIII, Sloka 415, the word ‘‘datrima” 
means “a kind of slave”. ‘‘ Datrima son” has been defined by 
Manu in the subsequent text, No. 158, Chap. IX. Before reading 
that text, it is impossible to understand the meaning of words 
“datrima son” in texts Nos, 141 and 142. The word “‘hareta”® 
or “ haret ” is derived from the root Ari, which ordinarily means 
removing & thing without the concent of the owner, stealthily, 
for the purposes of appropriation. But verbs in Sanskrit are used 
in various different senses ; for instance, from the root are derived 
the following words: ahar (taking food), “ bihar” (walking for 
pleasure) prahar (beating), and samhar (killing) ; but the pervac- 
ing idea appears to be that of removal of something. In the text 
No. 141 it means acquiring ‘proprieiary right (to the property of 
the adopter) : the right is as it were removed from the adoptive 
father and brought to the adoptive son. Thus there is a connec- 
tion between this meaning and the ordinary meaning. It may 
be that this root “ hri” and the Enzlish word “ heir”. has some 
philological connection. It may sometimes be translated into 
inherit when it is connected with okstructed heritage or “ Sapra: 
thi-bandha-daya.” Butin this text it cannot mean inherit, as 
the proprietary right is acquired from the moment of adoptior. 
In text No. 142, the sentence is a negative one and it means— 
“is not to take away with him when he is passing from tha 
family of his birth to the family of adoption.” It appears thas, 
according to the Laws of Manu, a man’s status was determined 
by the gotra, the riktha and the pinda. He belonged to soms 
gotra or other, he was entitled to some riktha’ from which h2 
derived his maintenance and he had spiritual connection wita 
‘some (deceased) persons to whom he offered pinda as being h:s 
ancestors: By declaring the cessation of secular and ‘spiritual 

, connection with natural relations indicated by gotra, riktha and 
pinda, it is intended that he becomes civilly dead to the family of 
‘his birth, and the subsequent texts Nos. 158. and 159, Chap. JX, 
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‘Manu, shew that the dattaka 30n acquires connection both secular 
and spiritual with the family af adoption, inasmuch as he becomes 
member of the adoptor’s gotra, offers pinda to him and his 
ancestors and takes his property. The intention of the text 
No. 142 is to state the change that takes place in the status of | 
the boy at the time of adopticn. The word “riktha’ ordinarily 
means wealth, but in the Smrithis dealing with the subject of 
daya-bhaga, it means property to which a person’s proprietary 
right arises by reason only of his relationship to his owner. In 
some texts it means “aprati-bandha-daya’, as in the text of 
Gautama cited, in para 8, 8. I, Chap. I, Colebrooke’s Mitakshara 
and explained in para 13 of that section. In these two texts 
(Nos. 141 and 142, Ch. IX, Manu) it is used in the same sense. 
” The text No. 141 contemplates acquisition of proprietary right to 
the adopter’s riktha from the moment of adoption. And the text 
No. 142 contemplates that tha boy is to lose the proprietary right 
he had acquired in the property of his natural father from the 
moment of his birth. The word “Janaitu’ in the text No. 142, 
which means progenitor, inclades all relations to whose property 
the boy might have acquired proprietary right as ‘‘apratibandha- 
daya” or “sapratibandha-duya” for instance, the paternal grand- 
father or the paternal uncle. ° 


“Pinda” is ordinarily used in various senses other than that 
in which it is used here (text No. 142), namely, thickness, mass, 
ball, body, corridor of a house, morsel: of food, &c- Here it 
means food offered to manes of ancestors ; but it really stands for 
the exequial rites in which pinda in this sense is Offered. 


The word “ dadatah” means the giver ; but here it stands for 
all natural relations. 
And “swadha”, which raeans spiritual food, stands here for 


all exequial ceremonies. . Thre are a few words inthe commen- 
taries, used in technical senses which need not ‘be mentioned here. 
5. (a) Does not the Sloka, Manu Chapter IX, 141, refer to 
partition between an after-bcrn aurasa son and an adopted son ? 
(b) Does not the rikthanarnam mentioned in the said sloka 
refer to the taking of a share on partition ? ; 
Answer.—(a) There is nothing in the language of this text 
showing that it refers, to such partition. But, some of the 
commentators have held, having regard to other texts of Manu, 


| 
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that this text should be construed to refer to a case in which a 
son is born to the adopter after adoption and-consequently parti- 
tion between the adopted and the begotton sons may take place. 


(6) This question has been ener by my answer to 5 (a) 
above. l 


6. (a) Are there not two A of the. verb in the first 
Hemistich of Manu, Sloka Chapter IX, 142? 


(b) Is not the word “ Bhajet” in ‘the reading of the saic 
Sloka as quoted in your edition of the  Viramitrodaya (page 52, 
cls. 11 and 12) ? 


(c) Is your translation of the said sloka as given at page 124 
of your edition of the Viramitrodaya, correct ? 


(d) Is not the reading of the said verb as “ Bhajet ” accepted 
by the authors of the Mitakshara and other Nibandha Karas ? 

Answer.—(a) Yes, some read “ bhajet’’ instead of “ haret.” 

(b) Yes. 

(c) I did not translate the sloka T but adopted Cole- 
brook’s translation of it as given in his Mitakshara, Chapter I, 
S. 11, para, 32, subject however to the difference of reading and tc 
the interpretation put upon it by the author of the Viramitrodaya. 
See preface to my translation of the Viramitrodaya, page XY. I 
cannot say tLat it is correct, for, the words ‘ claim,” “ family” 
and “ estate ” are open to the objection already stated. The words 
“family ” and “ estate ” do not convey accurately the meaning of 
the original words for which there are no equivalent words in 
English, and as the word “ claim” is an inaccurate rendering of 
the word “ haret.” | 

(d) Yes, it is accepted by the author of the Mitakshara and 
the Parasara “‘ Madhaviya’’ but not the authors of the Smrithi 
Chandrika, the Dattaka Mimasa, the Dattaka Chandrika and the 
Vivada Ratnakara who have adopted the reading ‘‘ haret.’' 

7. Is not the word “Bhajet” used in the sense of taking 
share, in Slokas 104, 119, 121, 124, 156, 192 and 200 of Manu IX? 

Answer :—lIn sloka 104, the word used is not “ bhajet’’ but 

‘bhajerun ” its plural form and bears the sense of division. 

In sloka 119, the word means division. 

In sloka 121, the word means division. 


In sloka 124, the word ‘ bhajerun ” appears to mean: “take” 


\ 
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) In sloka 156, the word “ bhajerun ” means division. 
In sloka-192 also it means partition. 


In sloka 200 the word “ bhajerun ” means simply “ taking”, : 


but it may also mean divide. 
8. (a) In Manu IX, 124, are not the words ‘' Poach ” and 
“ Haret ” used synonymously ? 


(6) Does not Nandana in his commentary on Manu ‘usé 


s Haret ” and “ Bhajet’™ synonymously ? 
' (à Do not Kulluka Bhatta and the author of the Dattaka 
Chandrika use or understand the ssid words in the same sense ? 
Answer :—(a) Yes; in tke sense of taking. 


(b) It is difficult to answer this question without going ` 


through the entire commentary of Nandana. 
(c) See answer to the previous question. 


I fail to see the drift of these questions relating ithe 
meanings of the words “ bhajet” and ‘‘haret”. I have already 
said that in Sanskrit verbs are used in various senses ; for instance, 
this root ‘“‘ bhaja” means primarily a kind of connection between 
a thing and a person; “ Bhakta” “ Bhakti ” and “ Bhajana ” are 
derived from it—meaning respectively devotee, devotion, and 
prayer ; the word Bhaga or partition is also derived ffom it. The 


~- way in which this root has cometo signify division is this : it ` 
means getting or being entitled to get or taking property, and when 


this word is connected with two or more persons, it means parti- 
tion,as being jointly entitled to or jointly getting or jointly 
taking. And the particular meaning which is to be put upon such 
words depends upon the other words with which they are connect- 
ed inthe sentence, Because it signifies partition in some sen- 
tences, it does not follow that it bears the same sense in all 
sentences. Even if the reading be “bhajet”, in the text No. 142 
it can by no means signify divide, because, that meaning is 
inapplicable to gotra. Hence it must mean either “ take” or 
“have connection with”. | 

9. (a) What does the word “ Haret” mean ? . 

(b) Does it refer taking a share by partition or taking by 
inheritance, or both ? 


(c) Please translate Slokas 123 and 124 of Manu, Chapter IX. 


. (d) In what sense is the word | “Haret” used in the said 
slokas ? 


/ 
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(e) Is not “ Haret” used in the sense of “ taking on account 
of his share” in Manu, Chapter IX, 117, 123, 124 and 141? 

Answer :—(a:) Haret primarily ‘means removing a thing 
without the consent of the owner for the purpose of appropria- 
tion. It has already been observed that the root of this verb is 
used in various senses. In text No. 141, if méans “ acquires 
proprietary right to.” In text No. 142 it means “take away with . 
him when he is passing. from the family of his birth to the family 
of adoption at the time of adoption. 

(b). No. 

(c). Manu, Chapter IX, Sloka 123, 

One: born of the first wife is to take a bull as a oa 
deduction; the next best bulls other than that (shall be allotted) to 
those inferior to him on account of their mothers. 

Do. Sloka 124.. 

. But the eldest son born of the eldest wife is to take a bull 
and fifteen cows: then (other sons) are to take the rest Recording 
to their mothers : this is the settled rule. 

(d) The word “ haret’ is used in the sense of taking. . 

(e) Texts Nos. 117, 128 and 124 contemplate partition— 

-hence, what is taken must constitute a part or the share. In 
sloka 141 it cannot mean taking on account of share so far as the 
language of the text goes. 

10. Does the word “Haret” refer to the future or the past ? 

Answer :—The conjugation called Bidhiling does not con- 
template any time, but having regard to the fact that a Lawgiver 
lays down rules that are to apply to cases arising afterwards, it 
may be, as it has been, translated into “shall take”. But the 
futurity thereby implied has reference to the time of promul- 
gation of the law. Therefore, it means that whenever an adop- 
tion. takes place in future that law will apply. But the term 
does not mean futurity relatively to the time of adoption. No 
importance is therefore to be attached to the future’tense. It 
does not refer to the future or the past but to the present, that is 

to say, the time of-adoption. 

11. Is it“ Nishedhavidhi ” directed to a future act? ` 

Answer,—This has been ans wered by my answer to the 
previous question. 

"13. (a) What does Swatwam sienna in verse 9, S. 6 of 

‘the Dattaka Mimamsa and in Dattaka a à 2, eee: 19, 
mean ? 
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(b)- Does it not mean “a right to the wealth, &e, ? ” 

‘Answer.—(a). “ Swatvam” primarily means the quality of 
a thing which is .owned by a person, It is a relative term. 
-A thing becomes ‘‘Swa” in relation to a person who is. its 
owner, and “ Swatvam ” is the quality of the thing importing 
that it is owned by the person. But it has acquired a secondary 
meaning, viz., proprietary right or the relation between a thing 
and a person’as property. and proprietor. These two meanings 
are somewhat analogous to the two meanings of the English word 

‘property,’ viz., proprietary right and the thing which is the sub- 
ject of the proprietary right. This word is correlative of “ Swami- 
twa’. It should be observed that three ideas must be present 
in the mind in order to understand fully the meaning of any of 
these words, viz. “Swa’, “Swamin”, “Swatwam”’ or “ Swamit- 
wam”, viz. a thing and a person and the relation between them, 
that is therelation of property aad proprietor. Each of these 
words denotes one idea and connotes the other two. The word 
“Swa” denotes the thing, the word ‘‘Swamin’’ denotes the 
person, and each of these words, ‘Swatwam’ and ‘Swamitwain ’ 
denotes the relation. ‘The two ideas other than what is denoted 
are connoted. The word “Swatwam’’ here (Dattaka Mimamsa, S. 6 
para, 8; first sentence) means proprietary right or the relation of 
property and proprietor between the datrima and: the adopter’s 
property, and betweén the datrima and the giver’s property in the 
second sentence. And in the Dattaka Chandrika S. 2, para. 19 

also, it means the proprietary right. 
- _ {b}. Yes, it means existing proprietary right in the giver's 
| property. 
3 X: x si zs 
Re-ezamination. ` 
“ 9. In what sense is the word “bhajet” used in Sloka 59, 

Chapter X; 7 0, Chapter IX and 9, Chapter IX, Manu? 

Answer. —In Sloka 59, Chapter X, the word ° ‘ bhajeia ’”’ 
means gets or derives, in Sloka 70, Chapter IX, the word 
“ bhajeta ” means have sexual intercourse with, in Sloka 9, of the 
, same chapter, the word “ bhajeta ” bears the same meaning. 

3. As the word “hareth ” is used with ‘reference to gotra 
and riktha in Sloka 142, Chapter IX, Manu, is there any cule that 

it should have the same signification with reference to viktha as 
with reference to gotra ? 
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Answer.— Yes, it.is the ordinary rule. 

4.4% Do you find such a rule referred to in the ean ivodav: 
Chapter III, Part I, S. VIII, as well as in Mitakshara, haa IE, 
S. I placita 33 and 34°? 

Answer.—In the Viramitrodaya there is a reference to suck 
a rule; but not in the Mitakshara. 

5. In Sloka 142, Chapter IX, Manu, can you understanc 
the word “ haret” to mean divide with reference to gotra. 

Answer.—No. 

6. Is it possible to understand ‘the na k ima ” in the 
sense of divide with reference to riktha alone in the compound 
word gotra-riktha governed by the same expression “ naharet”’. 

Answer.—No. 

7. You said in reply to cross interrogatory, 6a, that there 
are two readings, v2, —“ haret” and “ bhajet” in Chapter IX, 
Manu, Siloka 142; how do you account for the double leading in 
particular, and ditferent readings in works in general ? 

Answer.—The difference of reading is to be accounted for by 
the practice among Pandits of committing to memory much of 
what they read and of quoting from memory while writing any 
work. r 

8. Assuming that the reading is “‘ Shae ” and not “ haret ” 
in Sloka 142, Chapter 1X, Manu, can it alter-the sense when 
understood with reference to the gotra-r1ktha ? 

‘Answer.— No. _ ; 

9. Can “bhajet” (assuming that to be the reading in 
Sloka 142, Chapter IX, Manu) mean divide when used with 
reterence to gora ? 

Answer.—No, 

10. Can it then bear, having regard to the recognised rules 
of construction and interpretation, a different signitication with 
reference to riktha alone in the compound word gotra-r iktha ? 

Answer.—No. | 

11. What isthe reason assigned in the second half of 
Sloka 142, Chapter IX, Manu, for the pinda going away from the 
giver ? 

Answer.—The reason is that inasmuch as the pinda can be 
offered only by one connected with the gotra and the riktha, and 
inasmuch as the adopted sop ceases to be connected with the 

J3 
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natural father’s gotra and riktha, therefore the adopted son 
ceases to offer pinda to the natural father and other natural 
relations. a 

12. Give the meaning af the word “ Vyapaiti,”’ having re- 
gard to the prefixes “vi” and “apa ” added tò “eti.” - 

Answer.—lI have already translated the word into “‘goes 
away absolutely.” 

13. What is meant by “‘ pukim riktham ” in Sloka 104, 
. Chapter IX, Manu ? 


Answer. —Here it mears the Estate left by the father. 

14. Inthe above Sloka 104, Chapter IX, Manu, is that 
which was previously father’s property spoken of as “ paitrikam 
riktham ” even after his deash and descent to his sons ? 

Answer. — Yes. 

15. Whatis that Sloka in Manu which deals with the 
cessation or extinction of all proprietary rights and ownership of 
the datrima son by reason of adoption, in- the- property of the 
natural relations ? i ! ; 

Answer.—Manu, Chapter IX, Sloka 142, is the only Sloka 
on the subject, . . 

16. Do the words halter khan" inthe asaid Sloka 
142, denote what is father’s property or what. was father’s 
property, or both ? 

Answer.—The genitive case in the word ‘“Janaitu’’ shows 
the connection of the progenitor with the words “ gotra ” and 
“ riktha” , the expression ‘‘ Janaitu-riktham”. therefore means 
wealth belonging to the: father, whether he be dead or alive. 

k x sk oX x ze 7 

19. When does a son born acquire the gotram of his -father 
(the progenitor) ? Answer.—From the time of his birth. 

.20. On adoption; does the boy retain or lose the-gotram 
which has attached to him in his natural family and take the 
gotram of the adoptor ? ; 


. Answer.— Before ‘answering this question, I ought to state 
that the-word “‘ gotra”’ is often translated into “family’’ “or general 
family” meaning collectively all persons descended in unbroken 
lines'of males from the Risai after -whom- the gotra - is named. 
Butin the text No.-142, Chapter IX, Manu, it is used in the:sense 
of sonship or lineage or the status of being the son: = 
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By adoption, the sonship, lineage or the status of being tre 
son of the progenitor ceases or becomes extinguished, -and ae 
acquires the gotram ir the sense of sonship, lineage or the statas 
_ of being the son of the adopter. 

But the gotram in the other sense may remain unchanged 
when an adoption is made within the family. 

' 21. As the existing gotra ceases by adoption, does , also tke 
existing proprietary right in the riktha of the progenitor cease? 

Answer.—Yes, it does by virtue of the said text N o. 14%, 
Chapter IX, Manu. | 


l SUMMARY OF ENGLISH CASES. 

In re R. S. Newman, Ltd., Raphael’s claim : (1916) 2 Ch. 80%. 

Salary and Commission —Distinction—Appointment for fixed 
term—Appointee to receive fixed salary and commission— Wind- 
ing up of business before expiry of term—Appointee’s right to 
damages for loss of salary and coramission—Maintainability— 
Appointee getting a new appointment on same salary for rest of 
term— Effect. 


Per Astbury J. A person employed by a company fora fixec 
term at a salary is entitled on its compulsory liquidation during 
that term to obtain. such reasonabls damages as he is likely tc 
suffer having regard to his chances of getting other employment. 
But, where before the expiry of the term, he obtains a new 
employment carrying the same salary and lasting for the rest of 
the term, and he is paid his salary up to the time he obtains his 
new employment, he is not entitle¢ to any damages for loss of 
salary. 

‘Per Astbury J, and the Court of Appeal: There isa distinction 
between the position of a man who is to be paid by a fixed salary 
and that of a man who is to be pail by a commission. As a 
general rule no claim can be made for the non-receipt of com- 
mission unless the failure to earn the 2ommission has been caused 
by the wilful Act of the other party. Where, therefore, a person 
was appointed managing director of a company fora fixed term 
under an agreement by which he was to receive 5 £ a week by 
way of salary and he was also entitled.-to a commission of 5% on 
gross sales, and before the expiry of the term ` fixed, the com- 
pany was wound up by the Court.and shere was no business upon 
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which that ‘commission could be earned after the date of the 
winding up, held that the managing director was not entitled to 
damages for loss of commission. 





Catesby v. Burnett; (1916) 2 Ch. 325. 

Company—Articles of Association — Construction — Day of 
election of directors—No election on date fiaed—Adjournment of 
meeting—Adjourned date, dace fixed for election within meaning 
of article. i ps 

One of the articles of association of a limited company pro- 
vided that a member should not be qualified to be elected a 
director unless written notice of the intention in that behalf was 
given to the company not less than 14 clear days before the day 
of election of directors. The ordinary general, meeting of the 
company was held on December 10, 1915. Though the meeting 
of that date was summoned for the purpose, inter alia, of electing 
directors in place of those who were retiring, the election was 
not proceeded with on that day, but a committee of share-holders 
was appointed to investigate the affairs of the company and report 
to a general meeting to >e held on March 10, 1916. On 
February 21, 1916, written notice was given to the company by 
a share-holder stating that aj the adjourned meeting he proposed 
to move the election of 4-named members as directors. Ona 
question arising as to whether such notice was in compliance 
with the article above referred to, held that it was as the day of 
election of directors within the meaning of that article was, in the 
circumstances of the case, not December 10, 1915, the date origi- 
nally fixed, but March 10, 2916. 


In re Timson Smiles v, Timson: (1916) 2 Ch: 368 C. A. 


Will — Construction — Principle —“ Issue ”—" Parent ’— 
Meaning. 

Under a bequest of a rssiduary estate subject to a life interest 
to five named nephews and nieces with a direction that if any 
of them should die in the l.fetime of the tenant for life leaving 
lawful “ issue,” such issue to take the share which his, her, or. 
their deceased ‘‘ parent ’‘ would have taken it living, while, if any 
of them should die in the lifetime of the tenant for life without 
leaving “ issue “ him or her surviving the share of the one so dying 
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should be divided amongst the survivor or survivors and ths 
” issue“ of him, her, or them so-dying and leaving issue, held 
that the word “ issue” was confined to children. 


In re Smith Prada Yandroy: (1916) 2 Ch, 868 C- A. 

Will—Constructton—Principle—“ this my will ”— Meamne 
—Instrument called will or testamentary disposition of testator 
constituted by his will and codicils a: date of his death—Tests. 

The word “will” has two meanings., In one sense it 
means all the testamentary documerts by which the testator’s 
property is disposed of; another mesning is that it is an instru- 
ment called a will irrespective of any codicils which may subse- 
quently be made. All the circumstances of the case should be 
' taken into consideration in deciding which meaning the word 
has in any particular case. Held, that, in the circumstances the 
expression “this my will” in a will referred not to the parti- 
cular instrument but to the testamentary disposition constituted 
by the will and codicils at the date of the death of the testatrix. 


Barnett v. Javeri & Co.: (1916) 2 K. B. 390, 

Contract—“ Sale of goods”»—Contract “ subject to safe arri- 
val’*—No gpecification of ship by which yoods to be carried— 
Seller's iabiluty—Distinction cee such case and one in which 
‘ship specified. 

‘Under a contract for the sale ~“ subject to safe arrival” of 
goods expected to arrive by ship from a foreign country, no parti- 
cular steamer however being named, the obligation of the seller 
is to ship the goods or to get them so far under his control that - 
they are put on board some ship or other. The expression 
“ subject to safe arrival ” covers only accidents occurring in transit, 
There is a fundamental difference b3tween such a contract and 
one which refers to the arrival of goods by a particular steamer. 

Where the defendant, who hal made a contract for the 
delivery to himself of certain goods axpected by his vendor to 
arrive from Alexandria, entered into = contract with the plaintiff 
for the sale to him of the said goods “subject to safe arrival, ” 
no ship however being named in the contract as that by which 
. the goods were to arrive; held, in an action for damages.for non- 
delivery of the goods, that the defendant was liable as the goods 
had not been even shipped. 


—— ——————— 
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JOTTINGS AND CUTTINGS. 


‘Another legal story.—On circuit at Jedburgh, a counsel rather 
given to grandiloquence had emphasised a point by telling the jury 
he pledged his professional reputation on it. At the next town, 
he was loudly repeating the same pledge when the Lord Justice- 
Clerk Inglis said drily, “‘ I am afraid, Mr.—, the article you men- 
tion is already in pawn at Jedburgh!’—The Law Students’ 
Journal, November 1, 1916. 


a $ 


Lord Moncrieff, though an upright and learned judge, had 
what Lord Cockburn called “a great inferiority of general know- 
ledge.” He did not know even such a simple thing as that gas 
was conducted to the burners through pipes from a distance., 
During the trial of an engine driver, in the early days of railways,- 
a fireman witness stated that the prisoner duly whistled on approa- 
ching the crossing where the victim was run over and killed. 
How loud did he whistle? he was asked. “Loud enough to be 
heard more than half a mile off,” replied the witness. “ Cock- 
burn did you hear tbat?” asked Moncrieff, shocked: “ Whistling 
loud enough to be heard half a mile off—the man’s perjured !” 
Cockburn explained that the witness did not mean whistling 
with his mouth: “they do it with a whistling machine.” “I 
never heard of such a thing!” exclaimed Moncrieft, and then 
suspecting he was making himself look foolish, he added sulkily, 
“Pil tell you what it is, Cockburn, ye’re most abominably rash 
fo say such a thing !”——The Law Students’ Journal, November 1, 

1916. 


. 


Neutrals and Mediation.—The business of the international 
lawyer differs very much from that of the politician. The 
former is concerned simply with the statement of what is, Or is 
not, the law, without fear or favour; the latter must necessarily 
be guided by considerations of expediency, which may sometimes 
be dictated by pure sentiment. Looked at from this point of’ 
view, the now famous interview in which the Secretary of State 
for War declared that ‘any move in the direction of peace from. 
the United States, the Vatican, or any other neutral -would be 
regarded by this country as an unneutral act,’ can be regarded, 
in its proper light, as a purely political statement. International 
lawyers, like, Lord Bryce for instance, cannot be expected to 
assent to the general principle underlying Mr. Lloyd George’s 


a 
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words, that a belligerent may regard an offer of mediation by-a 
neutral as a breach of neutrality according to the time and 
circumstances under which it is offered. An act cannot become 
unneutral merely by saying that it is so. International law, in 
the present case, quite explicitly regulates the rights and duties of 
the parties concerned. For the Hague Convention on the Pacifc 
Settlement of International Disputes (to which Great Britain and 
the United States are both parties) provides that a neutral State 
may offer mediation at any stage in a war, and that such an offer 
cannot be regarded by any of the belligerents as a breach cf 
neutrality. It is, therefore, not in the power of this or any other 
country to treat an offer of mediation, if and when it comes, as 
an unneutral or unfriendly act; for the simple reason that th= 
written and contractual law of nations has given to neutral States 
a vested and indefeasible right which can no more be taken away 
by unilateral statements that it does not exist than their right to 
the inviolability of their territory can be taken away, according 
to the German method, by simply noring or denying it.—Th2 
Law Journal, 7th October, 1916. 
nee : 

The Art of Cross-examination.—Time was, no doubt, when 
the art of ovoss-examination was less understood at the Bar thar 
itis now. ‘ You seem to think that the art of cross-examining 
is to examine crossly,’ Baron Alderson remarked to an advocate 
who was cross-examining with mors vigour than skill. The 
older generation of advocates often proceeded on the assumption 
that the intimidation of the witness was a short cut to the eluci- 
dation of the truth. Even at the Farliamentary Bar, to Judge 
from Mr. Balfour Browne’s recent vclume of reminiscences, there 
were advocates who sometimes forgot that they were gentlemen. 
Mv. Thomas Hawksley, a distinguished Engineer was being 
cross-examined by Mr. Merryweather, Q. C. 

Mr. Hawksley’s face, a clever little face wish a clear brow, was drawn to one 
side whether from an accident orasa congenital conformity I do not know. 
While he was being cross-examined by Mr. Merryweather [sic] he dropped some 
words which did not reach counsel, ‘What was that you said, Mr. Hawksley ?’ 


hé asked. ‘It was not intended for you, Mr. Merry.weather,’ said the witness. 
‘No,’ said Merryweather, “I could see it was said aside. - l 


That- was not merely, as Mr. Baliour Browne is content to 
call it, cruel; if was abominable. The foremost exponents of 
the cross-examiner’s art have usually- recognised that courtesy is 
far more effective than bullying. Of-ihs famous Scarlett it- has 
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been written that ‘he would take those he had to examine, as it 
were, by the hand, make them his friends, enter into conversation 
with them, encourage them tc tell him what would best answer 
his. purpose, and thus secu-ed a victory without appearing to 
commence a conflict.’ The superiority of Scarlett’s methods has 
come generally to be recognised. Sir John Hollams, in his 
‘Jottings of an old Solicitor,’ tells an interesting story of two 
women. ‘fashionably dressed.’ and * very intelligent,’ who fraudu- 
lently obtained a bill of lading. Bovill, who ‘had not the reputa. 
tion of being a severe cross-examiner, made nothing of one of the 
two women,’ but Ballantine, who was the second counsel for the 
plaintiffs, ‘proceeded to Gross-exarnine the other claimant in a 
very different manner, and with great severity,’ transfixing her 
with an almost fierce gaze. 


The effect of the cross-axamination was marvellous, for in legs than a quarter 
of an hour she fell down flab in the vitness-box and could not be further ques- 
tioned. The result was greatly to prejudice Chief Justice Erle. who, in summing 
up, said they had witnessed an exhibition of brute force which he had never 
before seen in a Court of Justice, anc hoped never again to witness. In the regult 
the plaintiffs had the verdict, but it was without doubt jeopardised by the 
extreme severity of the cross-examimation. 


There, in truth, lies the explanation why, apart from higher 
considerations, browbeating does not pay. Every jury-box con- 
tains twelve possible witness:s at other trials, and they are quick, 
especially in these days, tc resent any unfair use of the cross- 
examiner’s powers.—The Lew Journal, 7th October, 1916. 

es 

ill-temper in the Witness-box.— Some twenty five years ago, 
as the result of Sir Charles Russeill’s handing of one of the 
witnesses in the famous Osborne case, a loud outcry was raised 
against what was called ‘the abuse of cross-examination,’ A 
long discussion in the Times, in which aggrieved witnesses 
cla‘noured for protection rom their forensic tormentors, was 
relieved by'a lively contrisution from Sir Frank Lockwood, 
narrating an experience of Lis own in cross-examiping a witness 
at the York Assizes as to ths exact position of certain cattle on a, 
roai—*‘ beasts’ as they call taem in Yorkshire. ‘Now, my man, 
said Lockwood, ‘ you say you saw these animals clearly from 
where you stood ; how far of can you usually see a beast ?? The 
witness, looking critically at Lockwood across the court, replied, 
, * Just about as far off as I am from you.’ Sir Frank Lockwood's 


numerous suggestions that advocates stood urgently in need of 


i] 
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protection from witnesses would acquire a more serious turn if 
the experience of a defending solicitor in a lighting prosecution 
at Bath on Monday became at all frequent. The charge was 
made against the manager of one hotel, and the chief witness 
_ was a visitor at another. When the defending solicitor asked the 
titled witness, who is described as ‘the Acting Commander of 
the Royal Naval Reserve and Chief Examining Officer in the 
Bristol Channel,’ whether he had not had a dispute at the hotel 
against which he was giving evidence. the irate gentleman called 
him ‘a—rascal,’ and ‘a shirker who ought to be in khaki instead 
of defending trivial cases,’ and when, in reply to this, outburst, 
the solicitor quietly remarked that he had served the King for 
seven years, the unappeased. witness saw fit to add, -‘ Yes, as a 
Volunteer or a dodging special, I expect.’ Whether the question 
that excited the angry passions of the witness was a justifiable 
one or not we have no means of judging. There’ is certainly 
nothing on the face of it to excuse so violent and vulgar a display 
of ill-temper. The agitated witness even contemplated a physical 
encounter with the cross-examining sclicitor. ‘If this had occur- 
red outside I would have boxed your ears,’ haughtily remarked the 
‘Acting Commander of the Royal Naval Reserve and Chief 
Examining Officer in the Bristol Channel.’ Since this exhibition 
does not appear to have produced: any reproof from the magis- 
trates in whose presence it was made some measures ought to 
be taken to indicate that even gentlemen entrusted with impor: 
tant military duties are not entitled, no matter ia what capacity 
they enter the witness-box, to attempt to browbeat even the 
humblest ‘ officer of the Court’ in the performance of his duty to 
his client. One would have said that such language was un- 
known in an English: Court of justice’ were it not for the recent 
altercations in Mr. Justice Eve’s court. Can it be that the fiery 
witness in Bath Police Court has been naking a special study of 
‘those unhappy incidents in the Court of Chancery? The -sooner 
they receive some authoritative censure the better.—The. Law 
Journal, October 7th 1910; : 
* ok 

The Tarom of Lord Justice Phillimore. -With the re- 
opening of the Courts have. come.@ number of judicial changes 
not wholly unexpected. By the retirement of Lord Justice 
Phillimore, who has. occupied a seat on the Bench for nearly 
nineteen years, the Court’of Appeal loses. one of its most learned 
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and experienced members. Few judges in recent times have 
possessed a larger or more varied store of legal learning. At the 
Bar he acquired a leading practice in Admiralty and Ecclesias- 
tical cases ; on the Bench, before his promotion to the Court of 
Appeal three years ago, he was the Judge in Bankruptcy, in addi- 
tion to taking a successful part in the ordinary work of the King’s 
Bench Courts. He has taksn, too, a zealous interest in the work 
of the International Law Association, and has materially helped 
to maintain for Englands leading place in the still uncertain 
science of the Law of Nations. The profession while sincerely 
regretting the passing of so scholarly and courteous a judge from 
the Royal Courts of Justics, will hope that he- will be afforded 
the opportunity of contiruing his judicial work in a higher, 
sphere.—The Law Journal. October 14, 1916, 


Submarines and International Law.— The activities of 
German submarines off ths American coast promise to give rise 
to an important controversy as to the blockade of neutrals. The 
Allied Note to neutral States regarding the treaiment of sub- 
marines in respect of their use of neutral waters is, as it frankly - 
confesses, an invitation to neutrals to accept certain new proposi- ` 
tions of .law, rather than any declaration of existing law. In 
effect, it lays down the principle that a submarine is subject to no 
accepted rules, but isa. taing entirely sui generis, for which 
special rules must be made, The accepted principles of neutrality, 
whereby a belligerent warship is allowed certain facilities for a 
certain period in neutral ports, subject to the governing idea that 
the neutral territorial waters must not be made a base of opera- 
tions in violation of neusrality, is, it is argued, inapplicable to 
submarines, which, by r2ason of their elusive nature, are incap- 
able of classification as belligerent warships. Neutral States are 
accordingly invited to cease to treat them on that footing, The 
objection which occurs to the international lawer is that this isan’ 
extremely two-edged and dangerous argument. It has hitherto 
formed the basis of the German case for the destruction.of vessels 
at sight. They argued that a submarine was a thing sut generis, 
a new departure in:war, and that, therefore, the ordinary rules of 
visit and search were inapplicable to it. If once tke doctrine of 
sui generis is admitted inio the law of war, it is obvious that the 
door is at once opened for the commission of every conceivable 

llegality. ` Fortunately, perhaps, for our position in the. present 
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controversy, the American Government has not adopted the view 
pressed opon it by the Allied Note; so that we are free to deal 
with the new threat of submarine ‘ frightfulness’ on the old and 
well-settled lines. On the whole, it seems the safer and the 
sounder course to continue to insist upon the necessity for the 
submarine conforming in all ways to the accepted rules of maritime 
warfare. Only in this way can any adequate check and safeguard 
be imposed upon its activities —The Law Journal, October 14, 
1916. | i 
; P TE 

Zeppelins as Deodands.—In times which are not so very 
remote—up to the early Victorian period, in fact—any chattel 
which was found by the presentment of ajury to be the immediate 
cause of the ‘death of a person, either by accident or by homicide, 
was held to be forfeited to the Crown, to be applied as a: Deodand 
to pious- uses. This was a branch of the Crown’s ordinary 
revenue consisting of forfeitures for offences, the true reason for 
such forfeitures, according to Blackstone, being the breach of the 
social contract under which civil rights are conferred upon indivi- 
duals in exchange for that degree of actual freedom which every 
man must sacrifice when he enters into the community. ‘If, 
therefore,’ says the great commentator, ‘a member of any national 
community violates the fundamental contract of his association, 
by transgressing the municipal law, he forfeits his right to such 
privilege as he claims by that contract; and the State may very 
justly resume that portion of property, or any part of it, which - 
the laws have before assigned to him.’ Deodands, it is true, aroge 
from the misfortune rather than the crime of the owner, but they 
had a sanction older and superior to the contrat social, that of 
holy Church, which founding itself on the Biblical law, ‘lf an 
ox gore a man that he die, the ox shall be stoned, and his flesh 
shall not be eaten’ (Exodus xxi., 28), claimed all things so for- 
feited to the Crown to be applied to pious uses and distributed 
by the high almoner. In course of time these, with other forfei- 
tures, came to be considered as royal franchises, which were 
granted out to lords of manors ‘ to the perversion, ’ as Blackstone 
says, ‘ of their original design, ’ and the odium which attached to 
the carrying out of the law in this form caused it to be abolished 
by the statute 9 and 10 Vic., c. 62, which enacted that from the 
lst September, 1846, there should be no forfeiture of any chattel 
‘in respect of the same haying moved to or caused the death of 
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man.’ Although, therefore, it is not as deodands that the fallen 
Zeppelins, with all their appurtenances, can be claimed by the 
Crown, but rather as enemy property which is liable to forfeiture 
wherever found, there is a considerable approximation to the 
original idea in the use which it is proposed to make of a large 
part of the fabric of the last captured monster. By devoting 
these Zeppelin relics to the pious use of the Red Cross Fund in 
the great collection to be made on ‘Our Day,’ a great charitable as 
well as national purpose will be served. And so the earlier ideas 
of the Deodand, the ‘gift tc God,’ find in this new application of 
the enemy’s goods their most appropriate development. The 
Law Journal, October 14, 1916, i 


x 

The Non-attendance of Counsel. —Complaint has again been 
made from the Bench of the -non-attendance of counsel in cases 
in which tkey have been briefed. In two cases before the 
Divisional Court on Tuesday the counsel to whom the briefs had 
been delivered did not appear, and the counsel into whose hands 
the briefs had at the last moment been put felt themselves unable 
to address the Court. The Lord Chief Justice did well to censure 
a practice at once disrespectful to the court and injurious to 
clients. No member of the Bar, of course, can be in two places 
at once, but he usually knows when conflicting calls will be made 
upon his services, and the obvious course for him is to hand over 
one of his briefs to another barrister in time to enable him to do 
justice to the client’s cause. There are very few members of the 
Bar who have not fellow practitioners in their own chambers 
who, provided they are g:ven the necessary time for preparation, 
are quite capable of condtcting the cases to which they themselves 
are unable to attend. What too many barristers are inclined to 
do is to keep their briefs in their own hands until the very last 
moment, hoping that the Court will grant an adjournment. 
Cases not infrequently occur in which the Court is not unwilling, 
in order to serve the interests of clients; as well as to suit the 
convenience of counsel, to adopt that course. The convenient 
practice has, however, its limits, and counsel do much to imperil 
its continuance if, in casas in which they can easily entrust their 
briefs to other membezs of the Bar, they fail in their obvious 
duty to do so in good time —The Law Journal, October 21, 1916. 


ry l 
The Return of Fees.—There is a popular: notion that a 
member of the Bar never returns his fees, even though, in ‘the 
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words of Gilbert, he ‘hasn’t been fhere to attend to the case’ : 


The erroneous notion has again found expression in connectioa 
with the Lord Chief Justice’s recent protest against the absences 
of counsel. Lord Eldon, in his ‘ Memoirs,’ refers to two eminert 
members of the Northern Circuit wko, having fixed a consultation 
late at night, were quite incapable of holding’ it because they had 
dined too wellat ‘Lawyer Fawcets’s hospitable table. Young 


Scott, who was briefed with them, was ordered to make an early. 


departure from the generous board to make himself acquainted 
with the facts of the case. 


This was hard upon me; but I did go, and there was an attorney from 
Cumberland, and one from Northumberland, and 1 do not know how many other 
persons. Pretty late, in came Jack Lee, as dz:unk as he could be. ‘I cannot cor- 
sult to-night ; I must go to bed,’ he exclaimed, and away he went. Then came 
Sir Thomas Davenport. ‘We cannot have a consultation to-night,’ shouted Daver- 
port. ‘Don’t you see how drunk Mr. Scott is? It is impossible to consult’ 
Poor me! who had scarce had any dinner ani lost all my wine—I was so drunk 
I could not consult! Well, a verdict was given against us, and it was all owirg 
to Lawyer Fawcatt’s dinner. We moved for a new trial, and I must say, for the 
honour of the Bar, that these two gentlemen, Jack Lee and Sir Thomas Dayer- 


port, paid all the expenses between them of the first trial. It is the only instance 


I ever knew; but they did. 

That is very interesting, not orly asa picture of social lifs 
in the time of Geoge-IV.—it is quoted, indéed by Thackeray im 
his famous lecture on that monarch—but also as an instance of 
the advocate’s sense of responsibility. Another instance, more 
directly in point, is afforded by Mr. Atlay’s sketch in his ‘ Vic- 
torian Chancellors’ of Lord Halsbury’s career :— 

His last appearance in Court at the Old Failey was in November, 1884, unde: 
curious circumstances. He had acted as counsel in a probate action arjsing ous 
of the testamentary dispositions of an eccentric citizen of Leominster.. His clients 
were not only unsuccessful, but were committed for trialon a charge of perjury.. 
Rightly or wrongly, Sir Hardinge Giffard believed that he had not done them full 
justice in the hearing before Sir James Hannen, and he insisted upon defending 


them, devoting to the task his whole time ard attention during a trial whick 
lasted eight days, and eventually returning hie fees. 


4 


Upon the death of Mr. Justice Walton a solicitor, in paying: 


a tribute to his memory, mentionsd that the late judge -hac 
voluntarily returned his fees in an action in which he kad briefec 
him because ‘ he was not able to giva that attention to the.case 
which he thought he might have given.’ Sir Edward Clarke. anc 
other distinguished leaders of the Bar have, it is well known. 
made it a rule to return their fees wken they have been unable tc. 
attend. Not, of course, that: there is anything very meritorious 
in this return of fees which have not been earned, . The Bar 


- 
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Council have, indeed, laid it down as a rule of professional etiquette 
that a barrister who accepts a brief upon an express understand- 
ing that he will personally attend throughout the case ought, if 
he does not so attend, to raturn his fee—The Law Journal 
October 28, 1916. | 

| mete ae a 

Juniors and the Bench.—The compliment which the Lord 
Chanvellor has paid to the Junior Bar by the elevation of Mr. 
McCardie to the Bench has hed no parallel since Lords Selborne 
made Mr, J. C. Mathew a judge in 1881. Treasury ‘devils’ have, 
of course, received their customary reward. in the interval in the 
persons of Mr, A. Iu. Smith, Mr. R. S. Wright, Mr. Henry 
Sutton, and Mr. S. A. T. Rovwlatt on the Common Law side, and 
Mr. James Stirling, Mr. Ingle Joyce, Mr. R. J. Parker, and Mr. 
C. H. Sargant on the Chancery side; but no stuffgownsman of the 
non-official kind has been deemed worthy of such high preferment. 
Yet in the not remote past juniors have not infrequently been 
invited te leap over the heads of the Inner Bar, and, more often 
than not, with most satisfactory results, so for as the public service 
was concerned. 

The first of the group in the records of the past hundred 
years is George Sowley Holrcyd, declared by his contemporaries 
to have been ‘born with a genius for law.’ Lord Eldon made 
him & Judge of the King’s Bench in 1816, and he subsequently 
shone during twelve years of office as the colleague of Lord 
Tenterden, C. J. (who himse:f had never worn a silk gown) 
Bayley, J., and Littledale, J. He was in his day as great an 
instructor of legal youth as Tidd or Thomas Chitty, and could 
point to a roll of forty-seven pupils, with three judges (Hallock, 
B., Bolland, B., and Cresswe!l, J.) amongst them. Less distin- 
guished as a judge was George Wood, Baron of the Exchequer 
from 1807 to 1823, who also owed his promotion to the favour 
of Lord Eldon. Like Holroyd, J., he had a well-filled pupil 
room, and taught the mysteries of special pleading to one Lord 
. Chancellor and two Chief Justices—Lords Erskine, Ellen- 
borough, and Tenterden. B=2ginning his Judicial career at the 
mature age of sixty-seven, he sat on the Bench for sixteen years. 
Baron Alderson, Judge of the Common Pleas in 1830 anda 
Baron of the Exchequer in 1834, was, on the other hand, an, 
infant prodigy ; he was only forty-three when. Lord Lyndhurst 
invited him to be the fifth Judge.of the Common Pleas. There 
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was no more learned lawyer in. early Victorian times, and he 
was a poet and humorist to boot. 


Bolland, B., had worn his stufi-gown for twenty-eight years 
when he succeeded Hullock, B., in 1829. Lord Lyndhurs;, 
who was his patron, had been his friend at Trinity College, 
Cambridge; and Bolland is said to have owed his judgeship 
` rather to this happy chance than to his professional merits. His 
bust in the library of Trinity College reminds the present genera- 
tion of his literary tastes, but h:s judgments are unquotec. 
Crompton, J., took the place of a promoted ‘“devil’—Patteson, J. 
—in 1852. A reporter, like his brother Alderson, hə 
had held also the extinct offices of Tubman and Postman in tha 
Court of Exchequer. James Shaw Willes, appointed’ a Judge in 
1851, was singular in coming to the Bench when there was no 
Lord Chancellor in existence. The Great Seal was in the hands 
of Lord Langdale, M. R., Shadwell, V. C., and Rolfe, -B., as 
Commissioners. Forty-seven years of age at the time, he hac 
won fame as editor of ‘Smith’s Leading Cases,’ and had been 
chosen, by reason of his great erudition and pxperienes, as one 
of the Common Law Commissioners. 


Blackburn; J., afterwards eminent as a Lord of Appeal in 
Ordinary, was picked out by his countryman, ord. -Campbell, in 
1859. For theoutery from the Bar and the public which ensued. 
there was, a8 events showed, no justification. When Mr. J ames 
Parke was chosen to succeed Holroyd, J., in 1828 there were, 
however, no complaints. Yet he had been but fifteen years af 
the Bar. For twenty-eight years ke continued . to adorn the 
pages of Meeson & Welsby, and he was the occasion, on his 
retirement, for establishing the legal proposition that the Crown 
by desuetude had lost its power to create life peers. - His blood 
flows in the veins of his grandson, Mr. Justice Ridley. And 
another ancestor of a future judge who secured the ‘honour of 
‘silk’ was Edward Vaughan Williams (son of the ‘divine Serjeant! 
and father of the Lord-Justice of ovr own era) Judge of the 
Common Pleas from 1846 to 1865. Williams, J., was of 

‘undeniable integrity as a citizen’ and had a ‘ well- deserved 
` reputation as-a profound lawyer.’ €o said the congratulating 
burgesses of Kidwelly, whose Recorder he was at the time of his 
elevation. And Sir Roland Vaughan Williams narrowly escaped 
the fate of his father., A silk gown was thrust upon him 
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by Lord Halsbuty, so that ke might serve as Commissioner of 
Assize a few months before be was promoted. Lord Tenterden, 
C. J., Richardson, J., Littledale, J., Patteson, J., Wightman, J., 
Archibald, J., Hannen, J/, and Bowen, J;, were all stuff-gowns- 
men who had served Law Cfficers as ‘devils.’ These are good 
names, but a list which includes Alderson, Willes, and Blackburn 
can compare with any othe: roll of fame—The Law J ournal 
28th October, 1916. 


re ee a 


CONTEMPORARY LEGAL LITERATURE. 


Insurance of enemy property against the acts of the Gürer: 
ment of the insurer was for a ‘long timè considered not illegal. 
Lord Mansfield thought it was for the benefit of the country to 
uphold such contracts. First, he said, it brought in profit to the 
country in the shape of premiums, secondly, it was a certain mode 
of obtaining intelligence of enemy designs. This however is no 
longer the law but the question is still undecided whether a pre- 
war valid contract of insurance is wholly avoided by- the war or 
is only suspended and any right accruing after the cessation of the 
war could be enforced and the learned writer in the Lave Quarterly 
Review for Ociober on this subject suggests that the latter is 
the correct view. Another writer in the same Review puts 
forward the view that under the common law the Crown has 
power for emergencies of State to seize property of the subjects and 
that no claim for compensation therefore is admissible against it 
or its officers. The majority in the court of appeal apparently took 
this view but as Sir Frederick Pollock observes that the coursé 
that the Attorney- -General took in the House of Lords. of 
offering compensation suggests that it may not have equally 
appealed to the House.’ Tke argument of the learned writer is 
that ‘the restrictions placed on the Crown’s prerogative as to 
maintaining a standing army, etc., relate only to peace times and 
do not cut down the Crown's right to take all necessary steps fo 
protect the country in times of war. No petition of right for 
compensation would lie against the Crown for compensation because 
the case would be one of tort anda petition of right lieg only 
in cases of contract and no action would lie against the officers 
enforcing the orders of the Crown because the acts of the officers 
wouldbe-in obedience to th2 lawful order of the-Crown.. > <7 
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Mr. Herman Cohen puts togethez the possible and probable 
references to a legal profession in the literature of England 
between 1107—1413. 

In the Juridical Review for March (1916) Mr. Brodie-Jones 
points out some of the outstanding differences between English 
and Scots law of contracts. The most important difference of course, 
is that whereas under the English Law consideration is an 
essential incident of every contract, under the Scots Law it is not. 
In Scotland certain contracts require bo be in writing but it is 
open to a party in certain cases even though there is no writing to 
call upon the other side to deny by his oath the existence of 
such a contract and if he fails to taze the oath, to prove it 
aliunde. But it is open to the courts in their discretion, not 
to call on the otber party to. take oath. Under the Scotch 
practice, written obligations can be registered in court with the 
consent of the party bound and in ths event default execution 
will issue. - Sealing to which so much, sacredness is attached in 
England was dispensed with in Scotland so early as 1584 but 
two witnesses are necessary for every Scotch deed. 


In the same Review, for June Mr. Henry Brown reviews the 
important Seotch cases of the last century on insanity in relation 
to crime and lays down the two follow ng propositions as deduci- 
ble from them. 


1, -An accused person is entitled fo be acquitted on the 
ground of insanity if it is proved to the satisfaction of the jury 
that at-the time when he committed the criminal act charged he 
was suffering from an absolute alienation of reason so that 


(a) he did not know the nature and quality of the act 
which he was doing ; 


(b) if he knew its nature and qualisy he did not know that 
he was doing what was wrong ; or, 


(c) if he knew both the nature o? the act and that it was 


wrong, he did not possess will power sufficient to enable him to 
control his impulse to do it. 


2.°A person’ accused of mi may be convicted of the 
less grave charge of culpable homicida if itis proved to the 
satisfaction of the jury that at the time when he committed the 
criminal act he was suffering from unsdundness of mind which 
did not amount to.an absolute alienatior of reason, 
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In the Canadian Law Times foc September, Professor 
Edwin Maxey of the University of Nebraska demonstrates the 
utter illegality internationally of the announcement of Germany 
and Austria that they would sink without warning all armed 
merchant vessels of their enamies. A new invention cannot absolve 
them from the duty imposed by international law of warning before 
sinking; nor is the fact that submarines cannot sink armed 
merchant men a ground for taking away the recognised right of 
- merchantmen to arm themselves for purposes of defence. “The 
writer rightly says that if neutral lives are lost by their disregard 
of the precautions required by the international law, the neutral 
countries involved are justified in breaking off communications 
with the erring country, 


BOCK REVIEWS. 

THE STAMP ACT II DF 1899 WITH Notes by E. Jagan- 
nadha Aiyar, Third Edition, 1916. 

The legal profession im this country has been for some years 
looking out for this edition of Mr. Jagannadha Aiyar’s -well 
known Commentaries on the Stamp Act. The book’under review 
is one of the very few pub-ications on Stamp Law which give the 
reader a comprehensive view of the subject and does not stop with 
giving a bead roll of cases decided under each section of the Act. 
Analogies of English desisions are frequently invoked and the 
whole subject has been cealf with from the treatise writer's 
point of view. Mr. J aganmadha Aiyar’s authority on questions of 
Indian Stamp Law is very high and we have no doubt his 
expression of opinion on cuestions nof covered by authority will 
command great respect. There are several appendices to the 
work containing the prior enactments relating to stamps, the 
_ English Statutes on the subject and a large variety of other useful 
and valuable information. We cannot complete the review of 
this work without saying that this is a work indispensable to 
all having to do with questions of stamp. 





THE INDIAN Decisions (Old Series) Vol. 17, Law Printing 
House, Madras. : i 
We have great pleasure in announcing the publication of 
the 17th Volume of the Series which Reprints Part I of Vol. 14 l 
of the Bengal Sudder Dewani Adawlut Reports. 


+ 


The Madras Law Journal: `: 
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‘THE EFFECT OF ADOPTION ON PRE-EXISTING 
ae RIGHTS. : 
(Continued from p. 105.) 
Evidence of Mr. Rangacharya taken on Commission. 

` I translate Manu, Ch. IX, verse 141, as follows:—“ But that 
given (or adopted) son who is possessed of all (good) qualities shall 
certainly obtain, even though he has come from another gotra, the 
property of him (to whom -he ‘is given). I translate Manu, 
Ch. IX, Sloka 142 as follows ;—"“ The given (or adopted) son 
shall in no case obtain the gotra and the property of begetter (or 
‘natural father) ; the pinda goes along -with the gotra and the pro- 
perty and the Swadha of him who gives (a son in adoption) goes 
away.” 

Q.—Is Dadathaha in the-ablative or genitive case ? 

A.— I. consider it to be in the genitive case. I say itis in 
the genitive case on account of its connection with the term 
Swadha, aterm which serves asa formula to be repeated on 
occasions when oblations are offered to the pitris. Here, how- 
ever, the term is used to signify the merit or the (Apoorva) which 
accrues to the Pitru on the offering of an oblation by his son or 
sons. ` Thus Dadathaha Swadha would mean the beneficial result 
< which could accrue to the father (who gives), after his death, by 
the son given away ofering oblations to him, 

-I believe that sloka 141 and sloka 142 are closely related to. 

one another. l 

Q.—What is the connection between the two slokas ? 


\ 


A.—In order to make out the connection between these two 
slokas, I believe it is necessary to make out what the commen- 
tators on Smrithi called the Avakasa of a sloka, which means 
the scope for the operation of the rule given in the sloka. In 
conneetion with sloka 141, I ‘agree with Medhatithi in con- 
_ sidering that the scope arises on. the birth ofan Aurasa son 
to the father who had already taken a-son in adoption. The 
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question in. such cases is whether the adopted son is entitled 
to any property of his adoptive father. That this is the scope 
is borne out, I believe, by the indeclinable particle ‘Thu in 
verse 141, which means but. “This sloka is intended ` to 
. give an exception to a general rule according to which when the 
Qurasa@ sonis in existence the adopted son cannot obtain -any 
property of his adoptive father. This exception relates to the 
case of the aurasa son born after the adoption of the adopted son. 
It is said that in this particular case the adopted son is entitled to 
a share in the property of his adoptive father side by eide with the 
aurasa or natural born son. Now naturally it would occur to one 
why,such exception should be made in this particular case. And 
the next sloka satisfies that Akanksha or answers that question. 
In sioka 142, it is said thai in no case shall an adopted son.obtain 
the. gotra or the property of his natural father. Thereason why 
-the term Kvachtt is used ia sloka 142, is to declare emphatically 
that even. -in cases like the one contemplated -in the previous sloka, 
the adopted son cannot obtain the gotra or the property of his 
natural father, If the adopted son could under any circumstances 
obtain the gotra and the property of his natural father, it- ought 
,to have been possible for him to revert to the nathral father’s 
,gotra when the need for him in the adoptive family ceased by the 
. birth of an aurasa son. Sloka 142 declares against such a possi- 
bility and bases the declaration on the religious conviction that 
the swadha of the father who gives @ son in adoption goes away 
altogether. That is how I understand the- relation between the 
two slokas. 


Q.—You referred in your answer to a general rule in accord- 
' ance with which an adopted son would not be entitled to, obtain 
any property of the adoptive father when there was an aurasa 
son in existence. Are you referring to sloka 163, Ch. IX of 
«Manu? ) 


_ A.—Ch. IX sl. 16c isone of the slokas which lay down 
that rule. 


Q.— Please refer bo Medhatithi’s. commentary on. sloka 141 
_of Ch, IX and see if. Manu IX, 163, is the verse — by- Medh- 
_ atithi as laying down the general tule ? 


/ 


~ 
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A.--I find that-that verse is quoted by Medhatithi in the com- 
mentary here.” In sloka 142 the word: Janayitru means begget- 
ter or natural father. 

. Q —Do the words Janayituhu and Dadathaha in sloka 

142 refer to the same person or different persons ? 
.. A,~They may refer to the same or different persons ; it 
will be well to take down the reason why I say so. The latter 
half of the sloka makes a general statement of which’ the former 
half seems to be a particular application. 

. Q.—Does the word Dadathaha in the last foot of sloka 142 
refer to and mean any person who gives anything or a father who 
gives a son ? 

(Obiecte to). 

A.—It only refers to a father who gives his son away but not 
to any particular father. That is what I meant when I said that 
the latter half of the sloka gives a general rule of which the for- 
mer half is a particular application. o 

Q.—Does the word Janayitru in tae first foot of sloka 142, 
refer to any particular natural father cr to the natural father of 
any son given'in adoption? In your amswer to the last question’ 
you stated that the word Dadathaha does not refer to any particular 
father but to a father who gives a son in adoption. With refer- 
ence to this answer I wish to know what construction you placa 
upon the word Janayituhu, 

_A,—I do not exactly understand the drift of the question, 
but'I suppose it is intended to make my meaning clear. If you 
take into consideration the answers given by me to the previous 
questions, it will come out, as I believe, taat sloka 142 is intended 
to show why an adopted son is entitled to inherit property in the 
family into which.he was adopted side by side with an after-bcrn 
curasa son. The Janayitru here refers‘to the natural father of 
such an adopted son; while the Dadathaha in the latter half of the 
sloka refers to any father who gives away a son in adoption, l 

Q.—Does the Ist part of sloka 142 oz Ch. IX contemplate a 
gift in adoption by the natural father or Ly somebody else? ` 

. (Question ‘objected tc). 


A.—Strictly the term Janayitru mans only the catia 
father ; more than that. Į do not know, 
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“ Q.—In translating the first sentence’ of! ‘Medhatithi’s 
Commentary on Sloka 142, Mr. Golap Chandar Sirkar amends 
the words Tooktam in Mandahk's edition into Yukiam. Is the 
emendation necessary and, :f not, what is your translation of the 
first sentence ? 

- A.—I do not consider the emendation necessary. I under- 
stand the first sentence in the commentary to give the summary 
and the conclusion of the previous sloka according to which the 
adopted son becomes entitled to share in his adoptive father's 
property even under the peculiar circumstances mentioned by me 


above, And my translatibn of that first sentence is: “ However, 
from this it has been stated that the adopted son has the title to 
a share, ” 

`- Q.—Please translate the passage in Medhatithi’s commentary 
on sloka 142. beginning w-th Anyetu and ending with Vaktavyam. 

A.— Others say that Na Haret is Na Harayet having the 
Nich suppressed within itself, and they say that in consequence 
as in the case of the Dwyamushayana both have to be beneficially 
served, The latter (half) of the sloka here begins (the statement 
of) the beneficial service. They have it understood thus. When 
the son shall not obtain the gotra and the property there is 
something to. be commented upon and this has not been (so) 
. stated ; when another meaning exists, surely it is not necessary to 
mention a “ Pramana ”. 

In iranslating the above passage the misprint Harayét is 
corrected into Harayét. J have noticed the word Apnuyat in 
Kulluka’s commentary .n sloka 142, in reference tothe word 
Haret and have taken it into consideration in my translation ‘of 
the sloka; Apnuyat means “Shall or may obtain.” I have 
. noticed the words Na Frapnoti in Raghavananda’s commentary 
on the same sloka in dealing with the words Na Haret. The 
words Na prapnotz means “ dces not obtain.” 

Q.—Please translate the passage of the Dattaka Mimamsa 
- corresponding to placitam 8, S. VI of the Dattaka Mimamsa in 
Stokes, H. L. Books beginning with Etena and ending with 
Chandrikakarah. 

A.—“ From this it follows that by the very act of bestow- 
ing sonship, the adopted son gets “‘own-ness" in the property 
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of him who receives (him as son):as well as-the capacity to be cf 
his gotra. In regard, however, to the property of the. giver (the- 
natural father), it is said that, through the cessation of sonship 
the given (or. adopted): son, from the very gift itself ceases to hava 
his “ ownness "’’(in.that property)-as. also the gotra .of ‘the. giver. 
So says the Chandrikakara ”, | 


Q.—Is the portion you have just.translated in effect a com- 
mentary upon verse 142, Ch. IX, Manu, quoted in placitum &, 
_ Sec. VI of Dattaka Mimamsa -(S.H.L. Books), 

A.-~—Yes, I think so, 


Q. aes the word Swatvam whichis you have translated as 
“ownness” standing by itself: refer to complete ownership oz 
incomplete ownership. (Witness wishes to know the meaning or 
the expressions, “Complete ownership” and "incomplete owner- 
ship ” 
` ° Q.—This text declares that Swatva ceases in certain cases. 
Will the right of a son-to inherit’ the self-acquired property of the 
father upon the latter’s death, be comprehended. within the term 
Swatvam? : N 
(Mr. V. Krishnaswami: Iyer objects to the question). 

A.—Although I am not sure I have quite comprehended the 
question, I believe it. is to know why I have translated Swatva 
as “‘ownness” rather than as “ownership” or “proprietary 
right”. ‘“O.wnness” though somewhat peculiar in English comes 
nearer to the Sanskrit Swatva and does noś exactly mean the 
same thing as ownership. There may be own-ness in relation . 
to: a property of which I am not yət owner. If such cases are 
implied by incomplete ownership, I kelieve Swatva includes both 
complete and incomplete ownershi>. In the latter part of the 
question here is a point of law involyed on which I do not want 
to risk an opinion. . 

Q.—Would the present right of a son to a share in joint 
family property with his father be.inc.uded in the term Swatvam ? 


A.—Yes, I think so. , 
€).—Does the passage you have minai from Dattaka 


Mimamsa, refer to a case in which, the natural father. ig alive or 
to other cases ? 
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‘A.—That passage being chiefly based on Manu IX, 142, 1 
believe it contemplates a case in which the natural father is ‘the- 
giver of the son. The passage in the Dattaka Chandrika begin- 
ning with Datri Dhane and ending with Bhavateetyuchyzte and 
corresponding to the last porsion cf ‘placitum 26 of Sec. III of 
-the Dattaka Chandrika (S. H. L. Books) is the same as a portion: 
of the passage, I have-translated from the Dattaka .Mimamsa. 
The language of the original Smriti Chandrika beginning with 
Datridhane and ending with Bhavatiti is almost exactly the same 
as the language of the passag3 from the Dattaka- Chandrika and 
the Dattaka Mimamsa-referred to above. 

Q.—Please translate-S]. 201, Ch. IX, Manu. . 

, AI accept the translation given by Buhler in the Sacred 
Books of the East, Vol. (25)-as correct. 

Q.—Please translate the quotation from Narada in the 
Mitakshara commentary on Yagnyavalkya Adhyaya II, SI. 140. 

A.—I translate it thus: “ The hater of the father, outcaste, 
the eunuch, and he who has committed an Upapathaka sin, these . 
shall not obtain a share ever. though they are aurasas. How 
(then) shall the Kshetraja (obtain) ?" 

Q.—Please translate Mitakshara, Ch. II. Sec. X, pl. 6. 

7 “A, —* In the case of thase the incapacity to obtain the share 
is appropriate only when the (disabling) defect’ has come-to be 
before division. It does not however hold true in the case of one 
who is already divided ? 

Q.—Is there any differance in meaning between Labheran 
used in the text of Narada r2ferred to above and the word Haret 
used in Manu, Ch, IX, SI. 142, peyoue the difference of plural 


and singular ? 
A.—Tbe meaning implied by the 2 words is the same.. 


Q.—Do you lay any stress on the wo implied” in your 


N 


previous: answer ? : 
A.—I have used “implied ” in the sense of “denoted ”. 


The words Labheran and Haret are both Vidhiling form and 
are used in the imperative mood. 7 . 

Q.—Pleasė translate’ the quotation from: Vriddha. Manu’ in 
the Mitakshara commentary on Yagnyavalkya, Ch. TI, S, 136 - 
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(beginning with Aputra and endiag with ‘ Labhetchets . corres» 
ponding to 8. H. L. Books. Mitakshara, Ch. II, Sec. I. Pl. 6. 

A.—" A sonless widow who is keeping her husband’s bed 
unsullied and is preserving in the vow (of asceticism), shall 
present his funeral oblation and obtain the whole share (of his 
property).” The word translated as “shall obtain” is Labhed. 
I do not see any difference in meaning between Labhet as used 
` here and the word Haret in Sloka 142, Ch. 9, Manu, ` 

Q.—Mr. Golab Chandra, Sircar states in his evidence thus; 
“ That adcption operates a8 civil deata of the boy as regards the . 
family of his birth by putting an end to all secular and spiritual 
coanection of the boy with all natural relations.” 

A.—I have not made a special and complete study of the 
Hindu Dharmasastras. But even my limited knowledge here 
makes me feel that Mr. G. C. Sirkar has gone too far in his 
opinion in regard to the effect of adoption. 

The effect of adoption is different from that of Sanyasa. In 
this latter case the effect amounts to civil death, _.In the former 
case there is only a modification of secular and spiritual rights and 
-relations. The rules regarding Asaucha and restraint upon 
. marriageable relations and the burden .of performing funeral 
-obsequies, as these affect an adopted . son, go, as I believe, to preve 
“my position, 

Q.—In what way do these affect an adopted son ? 
A.—I-have not now in my mind the details bearing upon 
' the question as they are found in our Smritis. Generally speak- 
-ing, I remember that an adopted son has to observe. restrictiong 
-in regard.to the choice of a bride for marriage both in.relation to 
the family of his birth and that of hie adoption. In regard . to 
Asaucha, he is similarly related to.both the families. He has to 
observe Asaucha on certain deaths occurring in his natural family in 
the same way in which certain members of his natural family have 
to observe on his death, although the adoption in his case is toa gotra 
different from that of his natural father. As to obsequies, the 
burden -of performing the-funeral obseq.ties is entirely taken away 
-from the Sanyasi: while in the case of the.adopted son such 
- complete freedom is not. noticeable in. reference to tke natural 
family. - = 
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-Q.—My, Sirkar says that the word Janayituh in Manu, 
Ch. IX, S. 142, which means the ‘natural father’ includes all 
relations to whose property the boy might have acquired proprie- 
tary.right. Is this correct ? 

A.—It perhaps does so inferentially, but as I have already 
pointed out.the word hie ai strictly means begetter or patural 
father. 

Note.—Mr. .Krishnaswami Iyec admits that SI. 142, Ch. IX, 
Manu, as quoted in p. 43, 1. 8, of Mandlik’s Vyavaharamayukha 
and in the Mitakshara commentary on Yagnyavalkya by G., C. 
Sirkar, (Part II, Ch. II, S. 18, para. III) contains the word Bhajet 
instead of Haret, 

Q.—Does the prohibition contained in. the first half of 
Sloka 142, Ch. EX Manu, relate according to rules of interpreta- 
tion to something which is to happen after the adoption or which 
has happened ‘before the adoption ? 

‘0b; jected : to.) 

-Ai—As I said before, the word Haret is in the imperative 
mood and. Na Haret therefore gives a negative command. And 
I bèlieve it holds true in every language that what is commanded 
by the verb of command becomes applicable to the subject thereof, 
viz., the given son, only after the act of gift or adoption. That 
is in accordance with whai I understand to .be the correct rules 
of verbal interpretation, Sabda Bodha. (Mr. Sivaswami Iyer. 
says that the question kas not been fully answered, but the 
witness says he thinks he has answered the question). 

Q.—According to rvies of interpretation, is the Haranam 
which is prohibited in 8. 142, Ch. IX (M), the Haranam which 
has taken place before the adoption or that which is to ‘take 
place‘after the adoption ? 

(Objected to.) 

-A.—My ‘answer to the previous question brings out, I - 
‘believe, that it refers to the Haranam which is to take place 

after the as a | 


% . k 

Cross: Bzaminaticn by Mr. V. Krishnaswami Iyer.) | 
-Q:—To.your knowledge is there any sioka .of Manu , other 
-than sloka 143 of Chepter IX, or any other Sinrithi writer, 


relating to the-rights of the adopted son in the natural family? 
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A.—Just now’ I-am not aware cf any. I-do not think I havs 
come across any Sloka of the kind since I-began to think about 
these passages recently. ' ai 

Q.—If the adopted son has no righ! to the oe of his 
mother in the natural family at tke time of.the adoption, how 
would you understand the term Janayituh ? \ 


A.—I understand this question to be similar to another 
which was put to me by Mr. Sivaswami Iyer yesterday. And my 
‘answer is the same as I gave to him, shat the term Janayitru in 
the passage strictly, 7. e., apart from all implications, means the 
natural father, What it may mean by impliéation I feel I am no 
authority on. If the adopted son kad no right to the property of 
- his mother in the natural: family, and if such a rule were based 
upon verse 142, Ch. IX, Manu, then that rule would by impli- 
cation interpret Janayitru, to -include the mother also. 

Q.—If the adopted son be not entitled to the property of any 
other member in the natural family ani if that rule is based upon 
this text of Manu, would not Janayitr u -stand for the natural 
. family ? 

A,—I believe it ought to. And I am not aware of any other 
text dealing, with this question. í 

Q.—Ii there be a grandson and a 2zrandfather in an undivid: 
ed family and the grandson is given away in adoption by his 
mother, and such adopted boy does not take any interest-in the 
property of the natural family, would you understand i 
to include the grandfather ? 

A.—The previous condition that this TEE is ieod upon 
this text being granted, I believe the word Janayitru must in 
_ this case be made to include the grandfather also. 

().—You would give a similar answer if it were uncle aid 
“nephew. - 

A.—lf a similar question were put in relation to an uncle 

and nephew, I would give a similar answer. 


Q.—Is there a rule of the Poorva Mimamsa that the „Linga 
or gender of the Uddesya (that in relatron to whom or which 
something is commanded) is not material and a word in the maş- 
culine gender would in consequence include the feminine gender : ? 

A.—I believe it is so in all cases where the Uddesya. itself ij is 
generally applicable | both to man and woman, 
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- Q.—Is that rule that the masculine includes the feminine `` 
found in the sixth ‘Adhyaya, first para, third’ Adhikarana a 
Jaimini’s Nayamalavistara : ? 

A.—Yes. l 
` | Q.—Īs that rule relied on in Chapter 2nd, S. 10, Placitum 8 
of Mitakshara (Stokes’ Hindu Law Books) corresponding to the 
‘Mitakshara commentary on Yagpyavalkya, Sloka 140, ae Mi ? 

' A.— Yes. 
| ° .Q.—Having regard to the rule of interpretation referred fo, 
Janayitru in Sloka 142, Ckap. 9, Manu, would include a woman ? 
c. A,—According to that rule such interpretation -would be 
appropriate. 

Q.— When does a person acquire his gotra ? 

A.—There seems to be much difference of opinion on ike 
question. Some hold that a man is born with his gotra. It is 
declared‘in some Dharmasastra works that a girl for the first time 
obtains her gotra only after marriage and that till marriage she 
is as it were of no gotra. In regard to boys the naga | is ` 
held to confirm the title to the gotra. 

This, I understand, t>° be the reason why the vs of an 
Anupanita is considered good by ‘the Smritis. But, as I said 
beforé, our Smrithi law givers do not seem to be unanimous and 
emphatic in regard to the above rule about boys. 

Q.—If a boy dies. before Upanayana, are his funeral obsequies 
performed in the gotrå o? the family of his birth ? 

A.—I have no knowledge of the details as to how these 
things are performed, bui I believe that’ they are performed in 
‘a manner in which his birth ina particular ‘gotra is distinctly 
recognised. > 

Q.—In marriage, is a girl given as s belonging toa particular 
gotra ? = | 

A.—When a girl, is given in marriage she is so given, if 
being recognised that she is born i in a particular gotra, 

` -Q.—In marriage does not the girl ‘pass from one gotra to 
another? * 


A.— It is often said that in marriage there is Gotrantara- 
pravesa in the case of z girl, But about that, as I said before, 
there seems “to be difference of opinion. J cannot name any 
author or give any ‘Yéference with reference to my answer here’ 
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Ihave not myself fully investigated the question. I. mean. that 
certain Nibandanakaras and that, certain Pandita. ‘Speak of: a 
Gotrantarapravesa. a gg EES 
Q.—So far as Manu is pacen. is it not his . view that 
gotra is acquired by birth ? p -= i 
A.—I am not sure. : 7. ek a 
-- Q.—Do not the words O gotratal in. Sloka 
141, Chapter IX, Manu, indicate thai according fo his opinion 
gotra is acquired before Upanayana aaving regard to the. fact that 
adoption must take place before Upanayana ? 
.. A-—They need not necessarily indicate it, 
*  Q.—How do you say that? ° 


A.—The words mean~‘“‘even~though he: has come from 
another gotra”. According to Manu-every Dwija boy is necessarily 
born in a gotra. And since there may be adoption from a family 
of the same gotra or from another of a different gotra-to-a third 
family, the adopted boy coming from another gotra need not. 
necessarily indicate that he himself has this gotra.; what is. neces- 
sarily implied is that the family in wkich he is.born is of a gotra 
which is different from that into which he is adopted. . -Theadop= 
tion of a boy of the same gotra is considered .better than the 
adoption of £ boy of a different gotra and the adoption of such. a 
boy is recommended before Upanayana, Manu says that the girl 
to be married should be Pituhu: Asagotra in -relation i i brides’ 
groom (Sloka 5, Chapter III, Manu). ies che, ie ! 

Q.—Does. not the use of the word Asagotra- imply + hat ie 
girl to be married has a gotra of her cwn ?. y 

A,—Literally interpreted it does. . But I oe that those 
who hold that a girl has no gotra bafcte marriage interpret - Asa- 
gotra as Asagotraja. Here also I cannot name any. author or: give: 
any reference as to this latter interpresation. 2 .- . No ap 

Q.—Even though Upanayanam. has not been. -performed, 
does not a boy acquire a gotra on adoption ? oi 
. » A.—On adoption in the cage of a boy there is said.to Di as 
in the case of a girl-on marriage, 2 Gotraantara pravesa. Whether 
this .Gotraantara pravesa gives the. adopted boy the gotra into 
which he is adopted, or whether it. confers on him merely ‘the 
title to belong to his gotra, is a point sbout which, I believe, there 
is difference of opinion. In this:case also, I.am Dob. ‘now: n-a 
position to quote authority. re ee 
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Q.—Does not Manu at any rate, in Sloka 142, Chapter IX 
declare that on adoption he acquires the gotra.of the new family? 

A.—I believe the Sloka does not say that he acquires it either: 
merely on: adoption. or immediately after adoption. : 

Q.—Is it not the necessary inference ? 

A.—Such an inference may or may not be drawn. 

Q.—Do you understand a person having a gotra toi mean 
something different from his being born in a gotra? 

A.—As I said before thare are really two different views ad 
to how a man takes his gotra. According.to those who believe 
that a man gets his gotra by his birth there is no difference. ‘While 
according to the others, who believe that the actual acquisition of 
the gotra results either from Upanayana or from Vivaæha there is 
a difference. And I am inchned to believe in the latter view. 

Q.—Is there anything in Manu to support this latter view ? 

A.—I was given to understand that my main business in. 
this examination was in connection with the interpretation of 
Sanskrit passages, and not having known beforehand the lines on 
which I was to be cross-examined. I have not come prepared to 
quote chapter and verse for she various general opinions that have 
been in my mind in regard to the various points I have been cross- 
examined upon. I have fherefore again to say that I cannot 
quote authorities. I cannot quote the authorities that support my 
view. Iam bound according to rules of interpretation to under- 
stand Haret in thesame sense both in reference to gotra. and 
riktha which form the common object of the verb Haret. ı 

Q.—If the correct view be that a gotra is acquired on birth, 
would you still adhere to your translation of Haret into “ obtain.” 

_A—Yes, I would stil! adhere Haret is translatable into 
u tgke” or ‘ carry.” 

Q.—How would you maintain that your translation 18 
correct on the view that gočra arises on birth? ata 

A.—-The reason for mv interpreting Haret as “ shall obtain.” 
I have given already in the explanation I gave as to the Avakasa 
of Slokas 141 and 142 of Manu, Chapter IX, I have there pointed 
out that Sloka 142 seems to contemplate the possibility of an 
adopted son trying to revers to his natural family and asserting 
special circumstances and in the way of contradicting sucha possi- 
bility this Sloka says that the son who has been given away shall 
in. no case obtain the gotra of his natural father. That being my 
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idea regarding the Avakasa of these two Slokas; I believe “obtain” 
is intelligible and appropriate, seeing-that the adopted: son has 
now to obtain what he had lost by adoption. “ Shall obtain in no 
case” includes “ re-obtaining ” also, 
Q).—Is there any other sloka before or tier this that saye 
that the adopted son loses gotra or’ riktha+. 
A.—I am not aware of any. : 
. Q.—Assuming that the gotra arses on birth, your transla- 
tion of Haret into “shall obtain” as regards gotra can be main- 
tained only by understanding it as meaning “ re-obtain ” ? 


A.—I have not translated Haret into “ shall obtain ” on that 
supposition. But my translation `on such a supposition cannot bė 
maintained without taking the exoression “shall in no case 
‘obtain ” to mean “shall not re-obtain ” as applied to this parti- 
cular case. 


Q.—On the view that gotra arises on birth, is it not the fact 
that you would have to understand “obtain” to mean “obtain ” 
with reference to Riktha also according to the rule of interpreta- 
tion which you accepted that the word Haret should be under- 
stood in the same sense with reference to both the obj ects Gotra 
and Riktha è l 

“A.—In this question the idea thai property also comes by 
birth is involved ; if that be so, the suggested interpretation would 
be right in strict accordance with the Sloka of Manu. 


Q.—If one obtains the gotra of his natural. family eee 
adoption and before Upanayanam, would not “ obtain” in your 
translation have to be understood as,“ re-obtain ” ? 
| A.—I do not see how this question eer from the previous 
one. And my answer therefore is “‘ Yes” ? 

Q. —If that be so with respect to Riktha or property acquired 
before adoption in the natural family, would it not be necessary 
to understand “obtain ° as meaning “ re-obtain ”? 

A.— Yes, I think s0. 


.Q.—lIs it not the fact’ that even Geieh the. father may be 
dead the property that may be divided any time after the death of 
‘tthe father may be degeribed - as. Patirtka. fiktham (ather g 
property) ? Pe eG 3 

A. — Although Paitrika Riktham literally means ere 
pelong ing to the father, it is very commonly used fo mean the 


A 
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property ofany ancestor or ancestors. ` Therefore I answer Y es” 
to this question. 

Q.—In Sloka “104, Manu Ch. IX, does Paitrika Riktham 
mean property which at the time of division belongs to the father 
or any other ancestor or which simply belonged before 2-- ... 

A.—If property cannot selong to a dead person, the property 
which is intended to be divided according to this Sloka is-property 
which must have belonged to an.ancestor, though it is-expressly 
stated here that such property must have originally belonged to the 
father or the mother. The expression Pairika Dravya in 
Sloka 209, Ch. IX, Manu means I believe the same thing as 
*Paitrika Riktha in Sloka 104, Ch. IX, Manu, and what I said 
with regard to Paitrika Riktha would also apply to Paztrika 
Dravya referred to above and to Pitriya Vasu in Sloka 163, 
Ch. IX, Manu. 

In Sloka 146, Ch. IX, Manu, property spoken of as Bhratur- 
dhanam is the property of a brother who must have died 
- previously. Athough the brother is dead his property is spoken 
of in the Sloka as brother’s proparty. In Sloka 136, Adhyaya IT, 
Yagnavalkya, property which belongs to a man before his death 
‘is spokeri of as'his property even after his death. 

Q.—In Sloka 142, Ch. IX, Manu, although the Janayitru 
mentioned there may be dead at the time of the adoption, is the 
property which belonged to him before his death described as 
Janayituh Riktham ? i 
| A.—-Yes, I think so. In general terms, property «which 
belonged to any person before his ‘or her death is often spoken of 
.in the Smrithis as his or her property. It is difficult to give the 
exact etymological significance of ‘the root “ Hrw” inasmuch, as 
even in the list of verbal zoots giveù by Panini; the: meaning of 
this ‘particular root is given by -means of the word derived from 
‘the root itself. -“‘ Swadha’’ is .mderstood to mean by certain 
commentators and Jexicographers the Sraddha or Pindapradanam. 
Commentators have so understood ‘“Swadha’. as used in 
Sloka 142, Ch, IX, Manu. I have not based my interpretation of 
“Swadha” in this Sloka on any authority so much as on my 
own reasoning... I do not know if my interpretation of 
. “Swadha ” is found in any dictionary. 

Q.—If your. interpretation of “ Swadha ” were sence: would 
ìt not involve the. consequence that the “ Pinda” or the “Sraddha” 


~ 
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might be offered even after the. a but the puwa ieee 


not be generated ? 


_A—I do not see how it would. ©- ` Ua vis ee 


a 
e” 


Q —According to your interpretėtion, there is no ‘statemetit 
in the text as to whether “ Pinda” and Sraddha are or are not 
offered by the adopted son to the manes in the natural family? ` 


ú . 


A, —Gotra. Rikthanugah Pindah is distinct on the point. 


Q —'The words Gotra Rikthanugah Pindah do not say any- 
thing. more than that gotra and riktaa follow the Pinda.. It is 
your ‘position that those words say thas the Pinda goes away ? 


A.—My idea is that the duty of tae son to offer the. Pinani 1S 
logically dependent upon his right to the gotra and the- property ; : 
when the latter ceases the former also goes. 


Q —Is ‘it not a fact that an adopted son has under no 
circumstances to offer the Pinda to the members of pe natural 
family ? 

A.—According to this. Sloka he kas not. Na koachit may 
meun-in no place, in. no case, or never. The word Haret in. 
Sloka 141, Ch. IX, Manu if -nterpretec as meaning “shall fake” 
is not wrong but will be ambiguous irasmuch ag such a render- 
ing may imply the idea of “ carrying.” 


There are four Samskaras before Upanayana namely. 
Jatakarana, Namakarana, Annaprasana and Choula, Jata- - 
karana is. performed immediately alter -the child is born. 
All, these Samskaras are performed to the boy as born in- 
the gotra of his father. I do not know that .each subsequent 
Samskaram strengthens the tie of the boy to his natural family, 


_ and if só, how far. I said that Uapanayanam confirmed the 


boy in the gotra in which he was born. 

Q.—I take it from that that the bey had the gotra before. 
Upanayanam and that. Upanayanam only tends to strengthen the 
connection of the boy with the gotra ?. | 

_A —The Smrithi law. does not consemplate- the case of a, 
peman who having been born in a Dwija a can be altogether; 
gotraeless, p“ - 

_« he division of the compound aoe Sanirali is Sune 
gotrah-yasya sak which means “he whohas the same gotra as, 
another.” -~ An anupanitha: (i, e, & -person whose Upanayanam: 
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has not been performed). does not come within the rule that 
sagotras are entitled to inherit. 

Q.—Assuming that Upanayanam has not been performed at 
the time of the adoption, doesa boy according to Sloka 142, 
Ch. IX, Manu, lose his Gotrajatwa (t. e„ ‘his being born of the 
gotra of his natural family) ? 

A.—If I understand this question aright my answer is that 
the incident of his adoption cannot contradict the ‘fact of his 
having been born in the gotra of his natural father, 


Q.—So you say even after adoption such | a boy is the Gotraja 

of that family ? 
“A\—-I believe so. ` 

~ Q. —Does it not follow that according to your interpretation 

of when gotra attaches to a man, an adopted son whose Upana- 

yanam was not performed in‘his natural family being still.a got- 

raja in his natural family, may. still inherit to the members of his 

natural family ? ; 


A,—The incident of adoption seems however to counteract 
the title to inheritance on the basis of Gotr ajatwa. . 


Q. — Does not Sloka 142, Ch, IX, Manu'say thatthe adopted 
boy is not entitled to take the property of his natural family by 
reason of the fact of his Crang to be a gotraja of his natural 
Pi P \ 

A. —I believe I have answered this question already that:adop- 

_ tion seems from this Sloka to contradict the title of the adopted. 

son to inherit the property of his natural family on the Eran of 
his being a gotraja thereof. i 


I have seen three telugu editions, one grandha edition, and 
two devanagara editions of Manu. They all give the reading Haret 
in Sloka 142 Ch. IX, Manu, Onur Pundits are in the habit of 
quoting from: memory even in writing books and commentaries. 
In consequence of this practice, slight misquotations with, ‘slight 
variations of several kinds are possible and do occur. From my 
knowledge of Nibandhana treatises, such practice on the part of 
the pundits and such possibility.of such misquotations seem to have, 
occurred for long in the history of the development of Smrithi: 
literature. According to that Sloka 142. Ch. IX Manu it ig not 
possible to make out how the giving away of ason . in’ adoption: 
takes away-the title of others-to offer -Pinda to the giver‘ of that, 
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son in adoption.: The title of the offərer of the pinda to. offer it 
is correlative to the title of the particular Pvétri to receive such an 
offering. ; 


Q.— With reference to the Avakasa of Sloka 142, may it not 
be that having stated that the adopted son is certainly to take 
property in the adoptive family; the question is raised whether he 
is to have the property of both families? 


A.—The reason why I prefer my idea of what the Avakasa 
here is to what has been suggested in zhis question is this. I believe 
the Srarithi Jaw does not concern itself so much with the giving 
of a superfluity of advantage as with tae correction of what is apt 
‘to be inequitable. My reason for that belief is the general impres- 
sion left in my mind by the tendency of the a law so far 
as I have been acquainted with it. 


~ In Sarvagnanaryana’s commentary on Sloka 142, Ch. IX, 
Manu, it is said that the Sloka states that the adopted son has ao 
relation Sambandha with the propezty of the natural father. 
Raghavananda also uses the term Sambandha similarly in com- 
menting on this Sloka. In the first line of Medhatithi’s commen- 
ntary on Sloka 142, Ch. 1X, Manu, tke terms Itaha and Thataha 
are correlated. The words I¢ascha in the first line of this com- 
mentary mean ‘for this (reason) also”. The Cha- “also” implies 
that Sloka 142 gives a reason in addition to what Medhatithi has. 
stated in his commentary, on the immediately preceding Sloka 
for the adopted son ne a share in the Property of the 
adoptive family. 

. Q.—From this tepen of this passage would it not 
be more correct to have Yuktan, instead of (tu-uktum). 

A.—I have already said-that the passage makes sense well 
enough without the suggested alteration. The’ alteration: may 
perhaps make the point clearer, Taking Tu-uktam and Yuktam 
misprinting the one for the other in Devanagari characters is very 
' possible. Taking the reading Tu-uktam I take it that Tu and 
Twa-do not necessarily conflict with each other. | i 


Q.—Is not the passage in Mechatithi’s commentary on 
Sloka .142, Ch. IX, Manu beginning with Uttarastu and ending 
with Vaktavyam which you have already translated, obscure ? 

A.—It is not easily intelligible, but it is not. 80 obscure as 
to be untranslatable. 

J 3 
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Q.-—What is the purport of your translation of that passage ? 


A.—To explain the purport of the portion translated I must 
state briefly what precedes it. The idea is that by taking the 
Haret as a “ submerged ” causal form, the adopted son is called 
upon not to allow anybody ther than himself to inherit the pro- 
perty of his natural father, and the latter half of the sloka is, on 
this ground, supposed to give the reason why the adopted son 
should do so. If the adopted son does not inherit the gotra and 
riktha, it is held that he cannot offer the Pinda. And to let the 
dead father go without the >ffering of the Pinda is not permissi- 
ble. Therefore ?.e., becaus2 the Swadha of the giver thus goes 
away, the given away son must inherit the gotra and riktha of 
his natural father. Buton the above supposition of the submer- 
ged causal form, the given-away son has to inherit the gotra and 
the property of his natural father. That he does not so inherit 
them is not mentioned in this sloka. Now comes the portion 
which is perhaps even more obscure than ‘what I have already 
explained. It may be asked what authority Pramana there is 
for bestowing this title to inherit the gotra and riktha of the 
natural father on the given-away son ?. Andthe answer to such 
a question is that such an authority is not wanted when there is 
this other meaning to the sloka itself. The whole passage beginn- 
ing with Anyetu takes a view which Medhatithi does not accept. 
I attach no legal meaning so the word inherit in this explanation 
and I do not know what such legal meaning is. 


The word Amsa in Sloka 201, Ch. IX, Manu, which I have 
translated as share may mean a part or the whole according to 
circumstances. The meaning “have or possess ” may be one of 
the dictionary meanings of Labhet and its plural form, but I do 
not know how those forms can be so used nor do I remember 
any passage in which they are so used. The words Prapnuyatand 
Apnuyat cannot have the meaning “ have” according to me. That 
may.be one of the dictionary meanings of those words. Swa 
when used asa noun in the neuter gender means property ; 
Swatva which I have translated as “‘ ownness ” is an abstract noun 
derived from the pronominal Swam, Swaha as a pronoun means | 
@ man’s own. It does mean sometimes, “also one’s own 
self”. How we have to interpret the word depends upon the 
context. Swatva may also be derived from Swa meaning property. 
I do not believe how it can be easily made to mean proprietary 


7 i ` 
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right when dictionaries say that Swatva means ownership or pro- 
prictary right. Ido not mean to hold that they are wrong, but 
I am inclined that they give a forced meaning which is-therefore 
inaccurate. And if dictionaries do not give the meaning “own- 
ness”, I do not believe they are wrong im omitting that meaning 
because the term ownness though easily intelligible is uncommon 
in English. And if the dictionaries do not give any meaning 
corresponding to ownness, I am convinced that they must be 
deemed to be incomplete. I am prepared to accept (alza R- 
quaa) as an interpretation of Swatva when it means the 
quality of being property. But in the sense in which I have 
translated Swatva as derived from the pronominal Swa that 
definition is not applicable. To coin another strange word, the 
given definition defines what may be mentioned as ‘propertiness’, 
(mAAR) may be translated as “ the fitness to be used 
or spent in the way (one) likes. ” 

Q.—Have you any authority for understanding the word 
Swatva ‘in the passages you have translated as not derived from 
the neuter nominal Swa but as derived from the pronominal Swag. 

A.—My authority is the context; in the context the Swatoa 
of the give-away son in the Dhana of the giver is what is 
spoken of. It is not the “propertiness” of any property 
that is under discussion but what is under discussion is '‘ whose 
own the giver’s property has to be”. The sense of owner- 
ship or proprietary right of the word Swatva in relation to 
Dhana in the natural family would quite fit in with the context 
but would not be quite so accurate and would not convey exactly 
the same meaning. I mean it would not be quite so accurate 
only in the sense that it would not convey my meaning which I 
consider to be the more accurate of the two. When I said that 
Sloka 141, Ch. IX, Manu, was a statement of an exception to a 
general rule contained in Sloka 163, Ch, IX, Manu, and elsewhere, . 
I had not in my mind any other explicit statement of the same 
rule in Manu. But I-know that is impliedly taken for granted 
in more than one place in Manu, although I cannot now quote 
chapter and verse. 

° Re-examinatwn. 

Q.—If the period of pollution for a person dying before 

Upanayanam were the normal perjod of ten days, would this 
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circumstance throw any light on your view that a man is con- 
firmed in his gotra by Upanayanam. 


A.—It goes to strengtten my view. 


Q.—With reference io your answer that. when a girl is 
given in marriage it is recognised that she is born in a particular 
gotra, please translate the passage at page 12 of Smartanukra- 


manika edited by Parvatam Narashimha Sastri now put iato 
your hands ? 


A.—I translate the passage thus. They go to the giver of 
the maiden and say (as follows) on behalf of the great-grandson 
of Kesava Sarman of the Kasyapa gotra which is associated with 
the three Pravara Rishis known as Kas yapa, Avatsara and Nidhriva, 
to the grandson of Narayna Sarman of above Kasyapa gotra and 
to the son of Madhava Sarman of the above gotra, i. e., to the 
bridegroom Srinivasa Sarman of the same Kasyapa gotra, we 
request for the purpose cf getting lawful children, the- maiden, 
t.e. the bride, who is the great grand-daughter of Govinda Saman 
of the Kaundinya gotra associated with the three Pravara Rishis 
Vasishta, Mitravaruna and Kaundinya, the grand- -daughter of 
Vishnu Sarman of the above said gotra and daughter of Madhu 
Sudana Sarman of the said gotra, her who has the name of 
Lakshmi and is born in the Kaundinya gotra.” 


r * * * * 


Q.—If you find that Wadhava, (?) the commentator of Manu 
and the authors of the Mitakshara,, Parasara Madhaviya, Smrithi 
Chandrika, Viramitrodys, Vyavaharamayukha and the Datta- 
kamimamsa give the Sloka 142 Ch. IX Manu with the word 
Bhajet, and the word Haret is to be found in the printed editions 
of Manu, which would ycu consider to be the correct reading. 


A.—The authors mentionedin the question are all considered 
to be highly authoritative in expounding Smrithi Jaw and Smrithi 
literature. But what authority really there is in support of the 
reading found in the current editions of Manu is almost impossi- 
ble now to estimate. ' And since I see there is no difference in the 
sense between the form of the Sloka as quoted and as embodied 
in the current editions of Manu, I am compelled to take both of 
them to be equally correct till something more definite is known 


regarding the authority on which the reading in the current 
editions is based, 


a 
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Q.—If there were any differance in meaning between th2 
words Haret and Bhajet as used in that Bloka, which reading 
would you accept as correct ? 

A.—I would then naturally rely on the quotation made by 
such a large number of authoritative writers, more than on the 
single printed recension. 

Q.—If the word: Haret, be transiated into “shall carry,” car 
the word be appropriately used to signify the carrying of what is 
one’s own ? . 

A.—I have already said that jo translate Haret as “ shal- 
carry” is wrong. If it, however, be hypothetically so interpreted. 
the “carrying” referred to in the context cannot relate to what i£ 
one’s own. The ordinary and natural meaning of Haret is not 

“shall re-obtain.” 

Q.—Would the translation of “Haret” into “ re-obtain” be 
correct in the following case, on the a a that gotra arises 
on birth? 

When a father sence of self-acquired property gives his 
son in adoption and the son at the time of adoption, has no right 
to the property. 

A.—Te translate “ Haret” as “shall re-obtain” would be 
- wrong in any case. And I need not say that it would be so in - 
- this case also. l 

. Q.— With reference to your last answer, pleasé explain your 
answer to Mr. Krishnaswamy Iyer’s question “ assuming = the- 
Gothra,........... as meaning re-obtain?”’ 

A.—As I said above, I am positive about translating ‘Haret’ 

s “shall obtain’’. “ Obtaining ” means what they call “ Prapti ” 
in Sanskrit, 2.¢., coming into the possession of a thing of which 
you were not then in possession, irrespective of the reason why 
you were not then in possession thereof. If in any case it so 
happens that the thing into the possession of which you come 
and of which you were not in possession then is a thing of which 
you had been in possession before and the possession of which 
you had lost later on, in that case alone—does obtain come to 
mean “ re-obtain ” also; or, in other words, as it is sometimes 
expressed by Sanskrit Pandits “ Prapti” includes both Alabdha 
-Labha and Nashta. Labha, which ‘interpreted’ means that 
“obtaining ” includes “the coming irto possession of what you 
had not. before” as well as “of what; you had not lost.” It 
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is inthe case where “ Prapti’’ means Nashta Labha that “obtain” 
has to be understood in the sense “ re-obtain,” though Haret is - 
translated only as “shall obtain.” The meaning of “ve-obtaining,” 
which is also “obtaining, ° has to be derived from the sense of 
the term Haret only in the case referred to above and necessarily 
so in such a case. 

Q.-—If the same verb governs two objects in a sentence, and 
if it is necessary having regazd to the nature of one of the objects 
to give a secondary sense to the verb as applied to that object, do 
the rules of interpretation require that the verb should be onder- 
stood ina secondary sense with reference to that object? 


A.—The rules of interpretation embodied in the Purva 
Mimamsa relate to the interpretation of authoritative scriptures 
based on revelation directly or ultimately. The sentences of 
command found in the scripture so as to impose obligations and 
restraints and give also directions ‘are all taken to be fully authori- 
tative whatever be the nature of their vertal composition. This 
being so, the rule, according to which a verb of command has 
to be similarly related to all its objects, gives us what is absolutely 
the best method of interpretation in the case. But where by 
adopting this rule imcongruities and irrationalities come 
unavoidably into existence we have another rule by follow- 
ing which we make the scriptual commands, rational and 
consistent. This is done by observing the rule which 
says that when the primary and natural significance of the 
verb of command is not without inconsistency applicable to 
either of the two objects related tO that verb, then in rela- 
tion to such an object the verb shall have a secondary signifi- © 
cance, Thus if on a certain supposition the primary and natural 
significance of Haret cannct be quite exactly the same in relation 
to gotra as in relation to Riktha, then since the command given 
by Manu is taken fo be authoritative as commands found in the 
Vedas, we are bound in azcordance with the rules of Purva 
Mimamsa to interpret Harzt in its relation to gotra in whatever 
secondary sense would make that command consistent and 
rational. This rule to wh:ch Ihave referred in no way compels 
us to give up the primary and natural significance of Haret in 
relation to Riktha which is its other object. l , 

Q:—Having regard to the intangible character of gotra and 
the tangible character of rikéha would gotra and riktha be capable 


a 


— 
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of being the objects of taking, carryirg, obtaining or re-obtaining 
in the same way and sense? . l 

A.—I understand this question to be based upon wha; 
may be considered to be a very possible misunderstand- 
ing- of the Mimamsa rule of interpretation put to me in 
cross-examination, Whatthat rule really requires is that both 
gotra and rzktha should possess what in Sanskrit would be called 
Haranarhatwa or “ obtainability ” a3 it may be translated intc 
English. And in reference to the meaning of ‘ ‘obtaining’ I have 
already given, it is easy to see that there is such an “ obtain- 
ability ” in relation to both of them. The tangibility of the one 
object and the intangibility of the other do not in any way ` 
‘contradict their common obtainability. 

Q.—Assuming that in Manu’s zime and according to Manu 
a son had no interest in the property of the natural father during 
the life-time of his parents, how would you construe the word 
Haret in relation to the word viktha in Sloka 142, Ch. IX, Mauu? 


A.—Manu does not contemplate, because of the assumption 
made above and found in Manu, the adoption of a person who 
may be characterised as Hritariktha i.e. he who has already 
come into possession of what he has to inkerit. Therefore also 
it is that I have been so emphatic in regard to my translation 
that Haret can mean nothing other then “ shall obtain,” 


Q.— With reference to the rule that stress is not to be laid 
upon the gender of the Uddesya in a rule, do you say that the 
word Janayithu is part of the Uddesya or Vidheya. 


A.—I am glad that this question gives ‘me an opportunity to 
correct an oversight which I committed in course of the trying 
cross-examination to which I was subjected. Janayithu qualifies 
and so defines the Riktha. Therefore it is not directly related to 
the Uddesya not to say that it is not itself the Uddesya, Never- 
theless I feel that I may not be altogether wrong in having said 
that here also the linga or gender o? the term J anayithuh is 
perhaps Avvakshita. The term Janayithu, however understood 
is here. part. of the Vidheya. 


@.—Assuming that under the law the adopted son is not. 
entitled to the property of not only his natural father but also the 
other members of his natural family, such as grandfather and 
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uncle, and that such arule were based upon the text of Manu; sloka 
: 142 Ch. IX, would it be based upon the construction of the word 
Janayithu itself or-would it be an inference from the-sloka ? 


A.—I believe I have made myself clear upon this point 
already by saying that Janayitru can be made to mean anything 
more or other than the natcral oe only by implication and 
inference. 


OMe: Krishna Kamala Bhattachari says that, according 
to the rules of- Panini Patérika means ‘‘ descended or come from 
the father,” Do yeu agree with him ? 

_ A.—The formation of this word distinctly shows that Pait- 
rika is whatever is derived oz descended from “ Pitry. ” 





SUMMARY OF ENGLISH CASES. 


Attorney General v. Great Northern Railway: (1916) 2 
A, C. 356. 


Highway —Bridge over highway—Increase of traffie— 
Standard of maintenance—Railway clauses Consolidation Act, 
- 1845 S. 46. 


Where a Railway line had to cross a highway and the private 
Act of Parliament authorised it by 5.46 to be done by building 
maintaining and repairing a bridge by which ‘the highway was 
earried over the Railway and since the opening of the Railway, 
the traffic on the high way had considerably incréased and it was 
found that the bridge could not stand the weight of heavy motor 
traffic, the question arose whether the liability of the Railway 
Company was to maintain the strength of the bridge as at the 
date of the construction of the Railway or to alter it to suit the 
exigencies of traffic. 


Held, under such cireumstances, the duty of the Railway 
Company as regards the maintenance and strength of the bridge 
was to be found in the Act and if the Act makes provision for 
the same, the general prirciple that “ where persons acting under 
statutory authority for their own purposes interrupt a highway 
by some work which renders it impossible for the public fo use 
it, an obligation is prima facie imposed on them to construct such 
works as may be: necessary to-restore to the public, the use of the 


f 
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highway so interrupted and that the obligation. ‘so imposed is ‘of 
a continuing nature involving not only the construction ‘of such 


works: but also their. maintenance ” kas no application. 


All the noble. Lords excepting Viscount Haldane agreed on 
the construction of the Act, that the liability of the Railway 
Company was only to maintain the bridge # as at the date of ita 
construction. 

Viscount Haldane held that the Act did not touch the presen: 
question and that the genes rule mentioned above applied. 





Boord and Son (Incorporated) v. Bagots, Hutten and Company 
Limited : (1916) 2 A. C. 382, 


Trade mark— Registration—Similarity of device—Cat mark 
for gin—Trade marks Act 1905 Ss. 11, 19, 40. 


The applicant prayed for registration of a trade mark for 
gin consisting of a pictorial label resembling a puss in bottle. The 
opponent had used a mark with a cat on and had a large sale in 
- the United Kingdom and the Hast. There was no resemblance 
between the applicant’s device and taat of the opponent. The 
opponent objected that though there was no similarity between the 
two devices, his gin commanded a larze sale in the East under the 
name of Cat Brand and as such the applicant’s device should not 
be registered. In the absence of an -ntention to deceive on the 
part of the applicant and in the absence of any resemblance bet- 
ween the two devices, their Lordships held that. there was no 
objection to the registration of the applicant’s device. and that the 
possibility of confusion arising from the insufficient description 
of the opponent’s mark by ignorant people in foreign markets was 


‘nct a ground for refusing registration. i . | : 
, al 


In re Garnham, Tylor v. Baker: (1916) 2 Ch. 413. 


Rule against Perpetuities—Gift offending against-—Gift to 
bachelor for life with remainder to any wife he may marry with 
remainder to his children—Va alidity, 


4 


Under a gift to a bachelor for Efe with - nenie to any 
wife he may marry with remainder to his children the class of 
children is ascertained upon the, death of the, first tenant for. life, 

J 4 
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4ithough the énjoymént may be postponed during a life tenancy of 
a person -who may have been unborn at the date of the gift. Suck 
a gift therefore does not offenc against the rule against perpetuities. 


Ki 


In re Musgrave, Machell v. Parry: (1916) 2 Ch. 417. oo 


Payment under mistake of law— Recovery of amount so' paid 
when allowed—Administration of estate of deceased person— 
Over payment by Trustee to cestuique trust under honest mistake. 
—Court’s power.to adjust rights between trustee and cestuique 
trust. 

` The doctrine that a man cannot recover money which he 
has paid under a mistake of _aw has-been very substantially limit- 
edin recent fimes and the mere fact that a mistake is an honest 
mistake of law, as long as itis not a mistake of public law, which 
every. one is bound to know, has not prevented the courts from 
giving relief to one party as against the other doing justice 
between the parties, 


4 
. 

- 

, 1 


When administering an estate of a deceased person the court 
will, in cases where trustees have under an honest and so to speak: 
permissible mistake of construction or of fact overpaid. one 
beneficiary, adjust the rights between the cestuique. trust and the 
trustee j in order that the latter may so far as possible be recouped 
the money. which he has in advisedly paid. 


zr TE 
N 


‘In re Yenidje Tobacco Company, Ltd.: (1916) 2 Ch. 426 C.A. 

" Dissolution—Ordinary Partnership—Partnership in the guise 
ofa Private Company— Dissolution—Grounds—Deadlock due to 
quarrels between partners if a good ground, - 


> 


Where there are only two persons interested in a Company, 
where there are no shareholders other than those two, where there - 
are no means of overruling by the action of a general meeting of 
shareholders ‘the trouble waich is occasioned by the quarrels of 
the two'directors and shareholders, the Company ought to be 
wound. up if there exists such a ground as would be sufficient for 
the dissolution of @ private partnership at the suit of one of the 


— against the other, _ SMe 


: Im the case of an ordinary canines between two ‘people 
having equal shares the-fact that-a complete deadlock. has--arigen 


a - 
y = 


3 a 
PART XZIIL) THE MADRAS LAW JOURNAL. l 149 


owing to-the disputes. between. the partners is a-good; groand for 
dissoluticn. It is also a good ground for dissolution of-what may 
fairly be called a partnership in’the guise of-a-private Company --- 





Rex v. Banks: (1916) 2 K; B62... |. 

Duty of Prosecuting Counsel. . | R 

Prosecuting Counsel ought not to press for a a i. They 
should “regard themselves” rather “as ministers. of justice 
assisting in its administration than a a8 advocates. 


2 


Bt. Enoch Shipping — Ltd. v.. . Phosphate Mining Ge: 

(1916) 2 K. B. 624.- api j 

Pro rata Freight—Claim to—Maintainability—Conditions— 
Quantum Meruit—Recovery on a, when allowed. 

To justify a claim for pro rata freight, there must be a volun; 
tary acceptance- of the goods at an intermediate port, in-such a 
mode as to raise a fair inference that the further carriage of the 
goods was intentionally dispensed with.. The consignee must 
accept the goods in :such a way as to imply that he.and the ship- 
owner agree that the goods have been carried far enough and that 
the shorter transit shall be substituted for ‘that names in tke 
original contract. 

To recover ona quantum merait if is necessary to show a 
contract. When the amount to be paidis left in doubt it -s 
measured by the merits of the services rendered ; but there’ must 
be services expressly or impliedly asked for and to be paid for cr 
agreed to be rendered and paid for. If a contract once made 
becomes impossible of performance, then in the absence of some 
new agreement the parties remain in the circumstances in whici 
they find themselves, ‘There is no naw obligation upon one party 
‘to pay money to the other unless there is some contract to that 
etect. 


_ , Cone- v. ‘Employees’ Liability EES Corporation, Ltd.: 
(1916) 2 K. B. 629." - , | n 


~ 


Insurance Policies—Mazim “2ausa prozima non. remota 
spectatur. Eo = words * ONES or Mees 
— Effect, . Fe a A . 


ee 
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Mò all policies of insurancé the maxim “causa proximis non 
remota spectatur ” is to'be applied if possible. For that reason, 
when there are words which at first sight go a little further they 
are still construed in accordance with that universal maxim. 
Where the words used in.a, Life. Insurance Policy . were 
caused directly or indirect'y by war held that the. applicability 
of the maxim was excluled Ly those words and that a more re- 
mote link in the chain of causation was contemplated than the 
_ proximate and immediate cause. 


Rex v. Baskerville : (1913) 2 K. B. 658. 

Accomplice—Evidence of—Corroboration —N cece eure 
required—Practice. 

There is no doubt that the uncorroborated evidence of an 
accomplice is admissible in law. But it has long been a rule of 
practice at common law for the Judge to warn the jury of the 
danger of convicting a prisoner on the uncorroborated testimony 
of an accomplice or accomplices and in the discretion of the judge 
to advise them not to convict upon such evidence; but the Judge 
should point out to the jury that it is within their legal province 
to convict upon such unconfirmed evidence, This ruleof practice 
has become virtually equivalent to a rule of law, and since the 
Court of Criminal Appeal Acs came into operation the absence of 
such a warning by the Judge has been held to be a ground for 
quashing the conviction. 2 

Evidence in corroboraticn must be independent Ganon 
which ‘affects the accused oy connecting or tending to connect 
him with the crime. In other words, it must be evidence which 
implicates him, that is, whica confirms in some material particu- 
lar not only the evidence thas the crime has been committed, but 
also that the prisoner committed it. 


The Ningchow : (1916) P. 221. 

Pledge of goods—Contrect of —Incidents—Right of pledgee to 
sell on default in payment—Pledgor’ s right to redeem—Contract 
for sale by pledgee after notice to pledgor—LEffect. T: 

'. A contract of pledge carries with it the implication that the 
‘security maybe made. available to ‘satisfy the. obligation, and 
enables the pledgee in possession to sell on default in payment 
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and after notice to the pledgor, although the pledgor may redeem 
at any moment up fo sale ze, at any moment up to the time of 
the exercise by the pledgee of his péwer of sale by entering into 
a valid contract of sale, Thereafter the pledgor’s right to redeem 
is s lost and he ceases to be owner i the goods, <a i 





J OTTINGS AND CUTTINGS. 


Miscellany.—Not a few things of special interest to lawyers 
sme more surprising than interesting are to be found in 
Treitschke’s ‘ Politics, a translation of which has recently been 
published, with an Introduction by Mr. Balfour. Here, for 
instance, is one of the surprising things: ‘ England is continually 
preclaiming martial law. No year passes without the Riot Act | 
being read in some part of the United Kingdom.’ That is 
certainly a pretty starting statement even from & German pro- 
fessor with a reputation for accurate observation. It is equalled 
only by this statement: ‘In England a civil suit is so expensive 
that it is only within reach of the rich; the small tenant cannot 
bring an action against his landlord because its costs are prohibi- 
tive.’ Litigation is certainly too costly in this country, but 
‘happily, it is not quite so bad.as that. Treitschke bas, however, 
something favourable to say of our judicial system. ‘Trial by 
jury,’ he says, ‘ Las had a magnificent development in England, 
-where it is closely bound up with popular ideals and regarded.as 
a pillar‘of English freedom. Two circumstances have power- 
fully contributed to this result. Firstly, the unique social and 
economic position of the judges...... Secondly, English judges are 
‘obliged to observe a reticence which is well suited to enhance the 
dignity of the Bench.’ Treitschke approves, too, ‘the stern English 
rule of unanimity.’ He regards it, ‘together with the powerful 
influence exercised on lav opinion by a highly esteemed body of 
Judges,’ as ‘the chief cause of the historic respect paid to the jury 
system in England. To this rule of unanimity, he says, 
‘ Englishmen have clung with a tenacity that does them honour; 


Treitschke, though a profound admirer of most things 
‘German, has a word of censure for the German Press. ‘In our 
own country,’ he writes, ‘ the so-called “revolver Press’ has 
‘wrought untold mischief. If a crime is attributed to any indivi- 
dual a newspaper article is hurriedly composed: and, a. proof “sent 


é} 
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to the‘incriminated person, who is’ then compelled to purchase 
its suppression.’ There have been “journals in Vienna which 
subsisted on this traffic only.’ This is written in ‘support of his 
contention that the right of public accusation should not be left 
in the hands of private individuals, but that the right of indict- 
‘ment should belong only to a public prosecutor, That is certain- 
ly an arguable matter.’ What would appear to be beyond all 
dispute is the corruption of the German Press.—The Law 
Journal, October 7, 1916. 


4 
r bed * i t £ . 
f ; ‘ i 


’ ` “ CONTEMPORARY LEGAL LITERATURE. 


i 


The American Law Review for September-@ctober con- 
tains an interesting article from Mr, J ames Byrne as to the prob- 
able changes in the laws of waras a result of the experience 
learned in the present world war. He thinks that it is probable 
that after this war, nations agree that all private property on sea 
shouldbe immune from. capture, in other, words agree to adopt 
the doctrine of jree sea bat at the same time he thinks, England 
cannot agree to if unless the other nations agree to the mainte- 
. nance of the present reJasive naval preponderance of England. At 
the first Hague Conference, (1899) England waf prepared to 
abandon ‘the principle of contrabrand in case of war between 
nations which sign a ccrvention to that effect but the other great 
powers were against it, including the United States of America, 
AIt is somey hat curious-tiat.it was sọ; for some fifty years previ- 
ously a Secretary of state of the United States of America had 
himself made a similar proposal. 


At the first Hague Conference, a Russian delegate proposed 
to prohibit the use of projectiles charged with explosives which 
diffused asphyxiating or déleterious gases. Denmark, Austria 
Hungary, France, and Great Britain supported it. Ultimately, how- 
ever, England and the United States vc ted against the prohibition, 
the other states support'ng. The experience of this war is not such 
as to induce the powers z0 contend for sancticn to its use. Nor 
is civilised cpinion equally with expediency likely to pronounce in 
favour of the hurling of: bombs from the air. They only shock 
the world without any c. mpersating military advantage. ° 


_ Another paper in the same journal deals with the position of 
the Governor under. the American. constitution.-In the-Governor-is 
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vested the supreme executive power ‘in every State, -As a result of 
this power; there is usually charged t> him the duty:to see that 
‘the laws are faithfully executed, He is usually. elected ‘on the 
November election day although in some places the dates vary. 
The Election is a direct Hlection and the electors are the qualified 
electors of the State typically described in Massachussets as “ every 
male citizen of 21 years of age and upwards except paupers and 
persons under guardianship.” The constitutional qualifications of 
the Governor are not severe in any State and in some 
they are absolutely negligible, A rather unusual qualification 
is the religious one required in 8. Carolina that- the 
Governor must not deny the existencs of a Supreme Being. In 
most States, he must have attained the age of 30, though in 
some he is eligible at 25, in one alone, 35 being the required 
age. In only 38 constitutions the candidate is expressly 
declared disqualified by conviction for 2 crime, Oniy 3 constitue 
tions declare that the candidate must be a male. By. far the most 
Impcrtant disqualification.is- the prohibition against .dual office 
‘holding. . The first daty of the Governor is to take the cath of 
office. Some States prohibit re-election, others re-election for 
more than specified terms, while yet some.others prohibit re- 
election for a certain time. The salary of the Governor ranges from 
1,500 dollars in Oregan to 10,000 dollars in California and New 
Youk, possible of increase but not of decrease during the term of 
Office. In some of the States the Governcr hasan advisory body of 
councillors. As the chief executive officer he must transact all neces- 
sary business with the O:ficers of Government, Civil and Miltary. 

He i is also the ofisial representative of the Stale and conducis in 
person all intercourse with the other Stases and the United States. 
He has large powers of app uniment though these have ‘specially 
to be conferred and do not inhere in his Office. He has also the 
power of making adinterim appointments and where authorised, 

the power to remove Officers; bills are to be presented to hii for 
approval. If he approves bin they become law ; if he does not, 
‘he. has, to send it back-with his objections, . The veto! can. how- 
ever -be-overridden-by the legislature.. In most States, in addition 
to the power to veto bills, he has power to veto items. in appropria- 
tion bills. He has the power to pardon forall offences except treagon 
and impeachable offences.. - Another-1mportant:power is. that-over 
‘the militia -as Commander-in-Chief, -: He may. call. out the.militia 
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0 execute laws, suppress irsurrection, repel. invasion and pres 

‘serve the public peace. Ore of the duties placed upon the State 
executive is to deliver up any person charged jn any other State: 
with treason, felony or other crime “ who shall flee from Justice 

to be found in his State.” The Governor has no general authority 

to contract in the name of the State. He is liable to impreach- 

ment for high crimes, miscemeanours and malfeasance in office ; 

six States have specifically branded drunkenness as a ground for 

impeachment. 

In another part of the same journal, an attempt is made 

‘to expose the hollowness cf the German defence for putting to 

death Captain Fryatt. Tke German defence is that the rules as 

tò cruisers cannot apply to submarines which are a new weapon of 

destruction, that the right rule to apply to them is that applicable 

to land warfare namely that the civilians have no right to defend 

themselves against regular military forces and if any merchant- 

‘man chose to defend itself, the crew may be dealt with as franc- 

tireurs &c. But in urging the defence, it is overlocked that the 

‘game line of argument if pursued should protect enemy, a fortiori 
neutral merchantmen unless they carry contrabrand or break: 
through the blockade. f ; 


v ee eA 


BOCK REVIEWS. 


'. THE INDIAN Decisions. (New Series) High Court Reports 
‘Madras, Vol. II. Law Printing House, Madras. 


We have drawn attention to the excellence of this publica- 
tion in reviewing the first Volume. The volume under review 
completes the Madras High Court Reports and comprises Volumes 
5 to'8.°° The profession has to thank the Law Printing House for 
’ecuring them a complete set of the Madras High Court Reports 
in such attractive form end for a comparatively low price. 


æ 


THE LAW OF IMPARTIBLE PROPERTY IN INDIA by J.O.. 
:Ghose.. Second Edition, 1916. R. Cambray & Co. Calcutta. 

This Volume appeared in 1906 and formed a portion of the 
Aagore Law Lectures fcr 1904 which included also the subject of 
„endowments. Since ther: the subject has so much developed and 
hag „necessitated .2, separate . volume. for the law of impartible 
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property only. The author has in this Edition rewritten 
many portions of the work and the Caselaw has been brought 
down to Septembr 1916. There is an appendix to the Volume 
giving the important enactments of each Province on the subject 
of impartible property. We should however wish that the 
Madras Impartible Estates Act of 1904 which prohibits aliena- 
tions of the Chief [mpartible Estates in this Presidency except 
under certain conditions should have been given among the 
Madras enactments and its effect on the settled law as to aliena- 
tions of impartible estates considered. 


—_ 





THE TAMIL LAw JOURNAL (Vyavahara Chintamani) is the 
first thing of its kind in this part of the country and we are glad 
to find that it has already .obtained a substantial amount of sup- 
port and appreciation. So faras we have been able to see the 
selection of cases seems to be done with much care and the state- 
ment of the facts and the decision in each case is accurate. We 
are however not without doubts whether the ordinary layman 
“can profit much by the study of this kind of literature which in 
spite of the legal theory of every man’s knowledge of the law is 
becoming move and more specialised day by day. And while not 
unmindful of the merits of the Journal as a literary language we 
hope we may be pardoned for venturing to doubt its efficiency as 
a medium forthe expression of complicated legal ideas. The 
experiment however must be made one day or another, if legal 
literature is ever to be made familiar in at least some degree to 
the ordinary citizen, in his own mother tongue. A half know- 
ledge is a dangerous thing and a smattering of case law derived 
by busybodies from this kind of publication may'be productive 
of more harm than good; but we hope that a wider diffusion of 
this kind of knowledge amongst the litigant public will in the 
long run make the publication a really useful one. The subscrip- 
tion is so fixed as to place the Journal within the easy reach of 
all. 


[End of Vol. XXXI] 
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NOTES OF INDIAN CASES. 
-Venkatanarayana Pillai v, Subbammal, I. L. R. 39 M. 107. (P.C.) 


In this case we have an exposition from Lord Wrenbury of 
the doctrine of dependent relative revocation. It is really, says his 
Lordship, a question of intention. If by his will a testator gives 
property to A and by a codicil gives the same property to B and 
if in the event it turns out that B cannot take, it has to be as- 
certained from the language of the testator as found in his 
, testamentary documents whether he intended that the gift to A 
should be displaced altogether or that ia shouldbe displaced only 
in favour of B and (if B cannot lake)-tke giftto A should remain. 
If the testator’s language is that he revokes the gift to A and 
in lieu thereof he gives to B, is may well be that there isa 
revocation for all purposes. In this case it was not a valid dis-' 
position ‘of the property by a previous will that was sought to be 
displaced by the later invalid disposition but an earlier authority 
to adopt by a later invalid disposition of property in favour of 


daughter’s children who could -not taxe if there was to be an l 
adopted child. Their Lordships held the authority to adopt con- 
ferred by the previous will was not taken away by the subsequent’ 


\ 


will. 


Subrahmanian Chettiar v. Raja Rajasyara Dorai, 39 M. 115. 
(P. C.) 


1 


In this case, their Lordships reatfirm the proposition that - 


they laid°down in Ganesha Rao v. Tulajaram Rao, ! viz., however 
: supportable a compromise might be on other grounds it is invalid 


1, (1918) I, L. R. 86 M.:295.. 


+ 


I 
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if it does not comply with the condition imposed by S. 462 of 
the Code of Civil Procedure, Their Lordships regard the provision 
making it necessary to obtain the leave of the Court as of great 
importance to protect the interests of minors. “ It is nob suffi- 
cient” say their Lordships quoting from Manoher Lal v. Jadu- 
nath Singh 1 “that the terms of the compromise are before 
the Court. There ought to be evidence that the attention of the 
Court was directly called tc the fact that a minor was a party to 
the compromise and it ought. to be shown by an order on the’ 
petition or in some way noi open to doubt that the leave of the 
Court was obtained. ” 


The case is interesting also for the light it throws on the 
proper attitude to be adopted by Courts towards dealings with the 
trust estate by trustees. The trustees in the case had agreed. 
to give a charge to the setslor and the. charge had been utilised 
to give the creditor of the settlor in his turn a charge. on. 
the estate and the question was whether the charge was valid-- 
ly given. It was held by the High Court that the trustee had. 
not acted in the matter in a reasonable ‘way and therefore the; 
charge was’ bad. It was contended that the giving of the charge was’ 
necessary to secure the consent of the settlor to the postponement: 
of the charge in respect of his allowance which the proposed- 
“mortgagees insisted upon. Their Lordships repelled the argu- 
ment by pointing out that there was no evidence on the one hand 
that the settlor would not have consented to the postponement: . 
without such promise, on the other that the mortgagees would. 
have insisted upon such consent if the true legal position were 
explained to them. It was. then argued that apart from the 
question whether the promise had proper consideration the charge 
in favour of the creditor sould be supported as if was a proper 
thing to do inthe circumstances the creditor having sued. This. 
argument also their’ Lordships declined to accept on the ground 
that there was no evidence of any intention to create a charge 
apart from the agreement with the settlor. 


1. (1906) I. L. R. 28 All: 535. 
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i NOTES OF INDIAN CASES. 
Budhu Singh v. Laltu Singh : I. L. “R. 37 A. 604 (P. om 


Between the brother’s grandson and the mik who has the 
| preferential title to succeed ? This was the question involved in 
the case and opinion was sharply divided in India between the 
one view and the other. Logic and literal construction may be 
said respectively to characterise the attitude of the two schools. 
The Privy Council has pronounced in favour of the logical view and 
it seems to be idle to examine the position. The only thing that 
remains is to see to what extent the latest opinion of thei Lord- 
ships will necessitate a re-consideration of views on kindred 
questions expressed in this Presidency on the basis of literal con- 
struction. But with all the deference that is due to that august 
tribunal, we are bound to say that we fail to perceive any conflict 
between Parasara Bhattar v, Rangaraja Bhattar } and Surayya 
Buktha v. Lakshmi Narasamma 2 though we welcome the decided 
expression of their Lordships’ view that when there is a difference 
of opinion Judges ought to refer the question to a Full Bench. 
The view that the uncle comes before the brother’s grand-son does 
‘not necessitate the conclusion that the brother’s grand-son does 
not come in af all as heir. He comes in asa Sapinda after all 
the specified Sapindas are exhausted. On the question as to 
whether all persons within the limits of Sapinda relationship are 
entitled to come in, there does not seem to be any difference of 
opinion between the Calcutta High Court and the Madras High 
Court. Their Lordships’ judgment on the other hand raises a 
doubt as to whether descendants beyond three degrees are entitled 
to come in atall and if they do, where they come in. There is no 
‘convincing explanation for the term “brother’s son” not including 
brother’s great-grand-son or is it that brother’s great-grand-son also 
is according to their Lordships entitled to come in before the 
uncle? Then again, it is not quite clear whether their Lordships 
have over-ruled the Madras decision because that decision is partly 
based on the view of Devananda Bhatta whois a great South 
Indian authority but is not considered as such in Benares, though 





1. (1880) L.L. R. 2 M. 202. ` 2. (1882) I. L. R. 5 M. 291. 
N 2 
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the remarks of them Lordships as to the value of the enunciation 
in the Smriti Chandrika seem to be of general application. We 
are not also certain that the Privy Council intend that the spiritual 
efficacy theory is to be introduced in places where the Viramitro- 
daya is not an authority. To say that under the Mitakshara 
generally, capacity to offer funeral oblations is the test to be ap- 
plied in discovering the preferential heir when Vijnaneswara 
never for once refers to that test but distinctly states that propin- 
quity is the test, woulc be a curious perversion of things. 


ee ae, 


Madar Saheb v. Kader Moideen: I. L. R. 39 M. 54. 


Holding a tenant-in-common in occupation of a house liable 
for the rent of the house, in, the absence of exclusion can be 
justified only by an extension of the principle of Watson d Co. v. 
Ramchand Dutt 1, to all cases of occupation by a tenant-in- 
common, whether for making profit or for mere occupation pur- 
poses and whether it involves an exclusion or not. The case 
m Watson £ Co. v. Ramchand Dutt 1, which came up for deci- 
sion again on the question of limitation in (Robert Watson c Co. v. 
Ramchand Dutt 2) was acase of profitable use of land by one co- 
owner in exclusive but lawful occupation. Anyhow thatdoes not 
seem to be the Englisa law. Teasdale v. Sanderson, 3 Wheeler v, 
' Horne, 4 M’Mahon v. Burchell 5. Lindley on Partnership, p. 47. 
If however the extension is permissible, then, apart from any 
difference that the circumstance that there was a previous lease 
should make, Art. 120 would seem to be the appropriate article of 
limitation applicable to the cuse, for Art. 62, the only alternative 
article that can be thought of is applicable only to cases of receipt 
of money. Butin this case, we should think that the circumstance 
that there was the previous lease must make a difference. In the 
‘absence of any evidence to show that the defendant had performed 
his duty under the lease to deliver possession, his possession should 
haye been regarded as wrongful and either Art. 36 or 39 ought to 


a a a a e a ee a y 
1. (1890) I L. R. 4E C. 10 (P. Q.) 2. (1896) I. L-R. 23 0. 799. 


3. (1864) 88 Beav: E84 : 55 E. R, £76. 4. Willes. 208. 
5. (1346) 2 Phillips.-127-: 41'E. R. 889. ` 
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have been applied. It was equally open to the plaintiff to rely upon 
Art.115 and claim damages for non-delivery. The applications 
of any of these articles would exclude Art, 120. 





Baiznath Lala v. Ramadoss: I. L. R. 39 M.62. 


We think that the application of Arb. 62 in this cage is justi- 
fied though it does not follow that cases like Ramasami Chetty v. 
Harvkrishna Chetty l'are wrongly decided. Art. 62 is obviously 
not intended to apply to all actions coming within the category of 
actions for money received to the use of the plaintiff. A suit for 
an ‘existing consideration which has failed would, for instance be 
action of that kind under the English law (See Mahomed Wahib v. 
Mahomed Ameer 2)but is provided for in a separate article here. That 
article can appropriately be applied only to cases where an action 
could be maintained at the date of the receipt of the money. See 
Ramasami v. Anda Pillai 3}. Restriction of the class of suits 
‘coming within an article by reference to the third column is 
supported by high judicial authority. See Rangiah Goundan v. 
Nanjappa Rao $. It may also be doubted if actions in the nature 
of actions for restitution can properly be held to be within the 
category of actions for money had to the use of the plaintiff. 





Annamalai Chetti v. Velayudha Nadar, I. L. R. 39 M. 129. 
(F. B) 


This case overrules the decision iù 29 M. 212. Under the . 
ruling of the Full Bench, a contemporaneous agreement to give 
time is pleadable in bar of an action on a promissory note payable 
on demand and time begins to run under article 80 only after 
the expiry of the period. The wording of article 73 would seem 
to support the conclusion on the question of limitation and the 
analogy of Ss. 62 and 63 of the Contract Act (because those 
sections directly: apply . only to subsequent agreements) and the 
wording of S, 32 of the Negotiable Instruments Act would seem 

‘L. (1911) 31 M. DL. J. 705. 2. (1905) I..L. R. 32 C. 527 at 538. 
3. (1896) I. L. R. 13 M. 847. . 4. (1908) I. L. R, 26 M. 780. 
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to support the conclusion on the cther question. An agreement not 
in writing would not be provable in view of S. 92 of the 
Evidence Act. A question might arise whether limitation for 
the action by a bona fide holder’:n due course without notice who 
would not be bound by the agreement would also commence at the 
same time. We fancy not, becuse though article 73 might not 
be applicable to the case, as he could sue even within the period 
fixed in the agreement, under Art. 80 so far as he is concerned 
time should run from the date of the note. As no man would 
fake a note which upon its face is barred, such a conclusion 
would not lead to any hardship in practice. Another point 
which though it has not been considered in the case (the note 
having. been admitted in evidence by the Lower Court) may 
have a material bearing upon the question is as to the'stamyp duty, 
Are not the two documents.to be read together and stamped as a 
promissory note payable after tae tinie fixed? The case in 19 
M. 368, discusses that aspect of the case and the question before 
the Full Bench can hardly be said to be finally decided till that 
question also is answered. 
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Venkatasubba Rao v, The Asiatic Steam Navigation Com- 
pany: I. L. R. 39 M. 1. (E. B3 


The conclusion arrived at in this case seems to be right 
though it is difficult to agree with some of the reasoning on which 
it is based. , A suit for possession could not, in the nature cf 
things, lie against a person not in possession, and in this case, the 
Railway Company not being in posssssion of the goods sued for, 
and in the absence ofany case of 2onversion against them, the 
only relief that could be claimed against them, was damages for 
loss or non-delivery and both these cases being provided for ia 
special articles of limitation, it was hopeless fo contend that any 
Other article relating to tort could apply to sucha case. It was 
a different question, however, whether Art. 115 should not apply. 
The language of Art. 31 being wide enough to cover cases of 
action framed in contract, we do nos think it was permissible to 
go behind the plain words of the article on a presumption against 
unscientific tinkering with the scheme of the Act by the Legisle- 
ture, 4 presumption which.in the case of no legislature, at all 
events with the Indian legislature, can be particular ly strong. 
One of the reasons given for excluding Art. 49 is that suits for 
- specific movable property will not lis except in the circumstances 
enumerated in 8. 11 of the Specific Relief Act. We are afraid 
that their Lordships are here confusing suits for ‘‘ specific mové- 
ble,” with suits for “specific deliver y of movables.” While 
S. 10 of the Specific Relief Act saye that a person entitled to 
specific movable property may recover the same, S. 11 enumer- 
ates the cases in which specific delivery of particular articles of 
movable property may be directed. Though the Court. cannot 
make an order for specific delivery, the suit is none the less a 
suit for specific movable property and the defendant shall have 
complied with the claim by an offer fo deliver the specific 
article. 
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Vijayabhushanammal v. Evalappa Mudaliar: I. L. R. 39 
MIT E 
= Wethink their Lordships rightly held in this case that there 
was a splitting up of the mortgage and the plaintiff was entitled 
to recover only his moiety of the amount. It has been held for 
‘instance, that when a suit for redemption by one member of the 
family has been dismissed, the other members can recover only 
their shares. Sundar Lal v. Chitammal 1. If in a suit between 
two mortgagees the priority is determined in one way and ina 
subsequent suit by another mortgagee, the priorities are deter- 
mined to lie ina different way, the conflicting decisions are recon- 
ciled by utilising the priority declared by the later decision as 
between the parties to the prior suit in the manner declared there- 
in. Thesame rule has been applied to solve difficult questions 
as to conflicting priorities raised by the Registration Acts in 
England—see Ghose on morigages p. 429, Bar by limitation of 
thé claim of one ofthe co-obligees has been held in some cases 
to effect a severance.’ See Dcraisami v. Nandisami 2, We do 
not see why, the same prirciple should not apply where by 
reason of a prior litigation the interest of one of the panties entitled 
has been judicially determined and given effect to. On the other 
point decided in the case, thas is to say the method of appropriat- 
ing the amount paid we take leave to doubt the correctness of 
theit Lordships’ decision. S. 76 cl. (2) of the Transfer of Proper- 
ty ‘Act and O. 84 R. 13 distinctly point to the contrary and S. 60 
of the Contract Act applies only to distinct debts and not to por- 
tions of the game debt thouzh becoming payable at different 
times. See I. L. R. 28 A,25. Any how, it cannot apply when 
the principal has become due or there is no separate covenant 

for the payment of interest ab stated periods. 


1. (1906) I. L. B.29 A. 215. 2, (1911) 21 M. L, J. 1041 at 1051. 
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Manilal Gangadas v. Seoretary of State tor India, L; a R. 46 
B. ‘166, ; 

We are not sure’ if the learned judges have not placed toc 
broad an interpretation’ on the word “ misapplication ” in "S. 42 of 
the Bombay District Municipalities Act, when they hold that it 
will cover a case of embezzlement by Municipal servants. The 
corresponding provision in the Madras Act (S. 2459) uses wider 
language by declaring the Councillors liable for ‘ the loss, waste, 
. or misapplication’ of Municipal Funds ‘if such loss etc. is a direc: 
consequence’ of their neglect or misconduct. 


On the question of limitation, it is not quite clear that ths 
case cannot be brought ‘under S. 10 of the Limitation Act. As 
laid down in Parr v. The Attorney-General 1, and The Attorney- 
General v. Aspinall ?, the Councillors may well be said to be 
trustees in whom Municipal funds are vested in trust for 
specific purposes. The provisions in the Indian Acts for, the 
Government suing the Councillors would dppear to be a substitute 
for (or perhaps a cumulative provision “alongsi le of) the right of 
the Attorney- -General (the Advocate-General in India) to sue cn 
„behalf of the public. If, however, some rule of limitation is to 
be applicable to the action, the case certainly does fall within 
the language of Article 149, for the article is not restricted z0 
suits relating to property belonging to Government. In this view 
a somewhat peculiar position will arise under the Madras Ast 
which gives the right of suit to the Municipal Council or 
the Secretary of State. So far as a suit by the Municipal, Council 
is concerned, it will be governed by Article 36 of the Limitation 
Act, and it will be anomalous that a suit for” the same purpose 


should be waintainable Dyr the onay of uate at any time 


within sixty ii 





oG Wasappa v. Sog of State for India, I. L.B.40 B. 200. 


The soundness of this decision does not appear to us beyond 
doubt. The principle of 12, Madras. 105, namely, that rigLts 
created: by’a statute should be enforced in the manner-indicated 
by the statute, has, of course, no appplication to the case; but 
beyond referring tothe decision in.9,, Bombay.‘ 131, the learced 
J 'udges give no reason for for eee. ‘that “orders under 8. 23 

1. (1842) 8 Cl. & F. 409,-p. 418. - (1887) a My. and C., p. 61t, 
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and 524, of the Criminal Procedure Code are always subject to the 
result of a Civil suit, It may be assumed that a. person whose 
goods have been taken undez S. 523 is not bound to make a claim - 
under these sections ; and waere noclaim is made, the declaration 
in S. 524 ‘that the propery shall be at the disposal of the 
Government’ may not affect his title to the property or his right 
to recover the same from ths Government in the ordinary course. 
It may also be taken that a Magistrate is not bound to. make an 
enquiry as to the title and any order that he may make without 
such enquiry will not prejudice. the rights of the real owner. 
‘But if the owner does come in under the section and the Magis- ` 
trate, after investigation, holds that his claim is not. established; 
we are not quite sure if the matter can be re-agitated in a regular 
suit. Neither in the case in 9 B. 131 nor in the English ‘cases 
theréin referred to was the Civil Court called upon to’reconsider a 
. claim adjudicated on-by the rnagistrate ; and this apparently ‘was 
the distinction that the iearnad Judges who decided Secretary of 
State v. Vakhasangjs 1, had in mind, though they express it 
(somewhat unhappily) as & distinction between cases under 
S. 523 and those under S. 524. The express provision for an 
appeal against orders under £. 524 and the absence of any provi- 
sion (as for instance in S. 529) reserving a right of suit are, at a 
rate, some indications that an adjudication under S. 524 is” not 
merely summary or temporary. It is too much to assume as a 
matter of course that no authority but a Civil Court can ever 
adjudicate on rights to propersy and that a suit is the only way in 
which such questions can be tried and adjudicated ; nor can it be 
said that the order under S. 523 and 524 is necessarily restricted 
to the question of possession as distinguished from title. 


Janaki Nath v. Hore Prabhasini Dasee, I. L. R. 43 C. 178. 


Two questions of practice dealt with in the. case deserve to 
be noticed ; and as to.one of them, we are, with all respect, unable 
to agree with the learned judges. The simpler question—and 
one sufficiently clear as we should think—is as to the points open 
on an appeal or review, when the bench admitting the case admits 
it only on a certain point. As regards appeals, the statutory y 
right extends to the whole case and though it is open to an ‘admis- 
sion bench to reject or admit the appeal, there is nO power in it 


= ES Pn peer retary a 
1. (1894) I. L. R. 19 B. 668. .- 
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to circumscribe the scopeof the appeal (See Lukhi Narain v. 
Ramchandra 1. In cases of review, however, the matter . lic 
almost entirely in the discretion of fhe Court; and, though tke. 
Code does not expressly so provide, it would seem open to tke 
Court to restrict the review to particular. points : whether such 
restriction was intended or nob isa matter to be decided with 
reference to the circumstances ofeach case.  ”’ 2 


The other question is as to tke necessity’ for notice to the 
opposite party when an appellant "seeks a review of a dismissal of 
his appeal under O. 41, R. 11. The learned Judges say (and it was 
also so stated in the course of the argument in Abdul Haktm 
Chowdhury v. Hem Chandras Dass ?) that it has not been the 
practice in the Calcutta High Court to issue notice in such casas. 
We are not aware of any such estadlished practice in Madras aad 
we do not know what the practice în such cases is in Bombay and 
Allahabad. But we venture to think that the express provision 
as to notice in O. XLVII, R. 4 apples as- much to'the case- in 
question as to other cases. The decision in Joy Kumar Dutt Jhe v. 
Esharu Nand Dutt Jha 3 proceeded on the footing that the order 
for admission was an order on an application, which by its vary 
nature was ah ex parte application ; but it is now settled that a 
dismissal under Order XLI, rule 11 is not a mere refusal to 
entertain an appeal - but has the zffect of substituting fhe decree 
of the Appellate Courtin place of the decree appealed against (as 
for instance for purposes of afforcing a starting point for execu- 
tion, for applications to the Appellate Court for amendment ‘of 
the decree and so on). This means that the respondent js a 
party to the appellate decree and there is therefore not 
difficulty in understanding who the ‘ opposite party’ in such a 
case is ; and the respondent is-ce7tainly interested.in supporting 
the. decree of dismissal. -No doubt so far as the real question in 
the appeal is concerned, it would make no difference whether the 
respondent is heard in opposition to the review application >r in 
the appeal itself, But the argument of the learned judges over- 
looks the fact that the respondeat may successfully oppose the 
review as much on the ground of limitation or (in the case of a 
first appegl) on the ground of non-compliance with sub-clause (b) 
of Order XLVII[; rule*4 (2). - 


ne aa 
© L (4911) 150. W. N- 921. 2. A1914) ISO: R, 420.488. 
3. (1872) 18 W, R. 475. 
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-` It-ig noteworthy that in Order IX, the Code provides for 
notice to defendant of an application for restoration after a 
dismissal under rule 8 but not after a disniissal under rules 2 and 3. 
But this can furnish no safe analogy, for while Order IX provides 
for different kinds of legal consequence in the twò classes of dis- 
missal, there is no such difference between a.dismissal under 
order XLI, rule'11 and a dismissal after notice. It may also be 
pointed out that Rule 19 of Ozder XLI which provides for re-ad- 
mission of an appeal dismissec for default makés no distinction ~ 
between default before notice to the-respondent (rule 1 t (2)) and ` 
default after, notice to the raspondent (rule 17 (1)). Of course 
there is no express provision in either case requiring notice of 
- the restoration application to be given to a respondent but we 
presume it will scarcely be stggested on that account that no 
notice is necessary even in the latter case. 


Some lighé is thrown on the present questions by the provi- -- 
sion in rule 7 (2) of Order XLVII, dealing with the restoration 
of a review petition dismissed for default. If in such a case notice 
of the restoration application is necessary—and : sub-clause 3 
expressly makes it necessary—it is difficult to follow the argu- 
ment of ‘needless harassment: >f the respondent relied on by ths- - 
learned judges. The Code allcws the respondent an opportiinity 
of objecting to the restoration of a review application whether or 
not notice of the review application had been issued to him ; and 
after all such opposition must relate only to the grounds alleged 
for the restoration and not to the grounds for review—which will: 
remain to be dealt with later, ard later still, the case itself (if the 
review should be granted). ., . > i 


It is another question ‘whether the grant of review without 
notice to the opposite party will make the order a nullity as held. 
in Abdul Hakim v. Hem Chandra | or it may not be sufficient to 
allow the respondent when-he appears on the review to take ex- 
ception to the order granting thereview. Even if the latter view. 
should prevail, we are not aware of any principle or statutory 
provision which requires thai the objection should be taken ‘only 
before the Bench which granted the review, Tt may be a matter 
of convenience, and if so, that consideration willbe best served 
by directing the case to be reheard by the sème Bench. . : 
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 Sukumari Ghose v. Gopi Mohan Goswami: I. L. Ri 48. C. 
' 190. ea a 

It is of course not for us to say'anything as to the discretion | 
of a Judge in certifying under the last clause of S. 22 of the Pre- 
sidency Small Cause Courts Act that a suit was one ‘fit to be 
brought in the High Court.’ But we are unable, to agree with 
the view of Imam, J. that the first cleuse of S. 22 was inapplica- 
ble to the case before him. In holding that the suit was not 
cognisable by the Small Cause Court, :t is not quite clear whether 
the learned judge drew a distinction between: a suit for account 
generally (without a claim for a specific sum as the result of the 
account) and one in which the plaintiff is able to appraise the 
value of his claim at the time of instituting the suit or, having 
regard to the very nature of a suit for account, he meant to lay 
down broadly that such a suit would not lie in the Small Cause 
Court. Unlike the Provincial Small Cause Courts Act, the Pre- 
sidency Courts Act does not enact a general exclusion of all suits 
for agcount from the cognisance of the Court; and we are not aware 
of any legal provision warranting a distinction between cases in 
which a plaintiff is able to value his claim beforehand and cases ‘in 
which he is not able to do so. Even when a suit for account is 
instituted in that Court on the plantiff approximately valuing 
his claim at an amount below Rs 2,000 it may nevertheless 
happen on the taking of accounts that a larger amount is found 
due and we do not see why on the pr.nciple of the decisions relat- 
ing to the jurisdiction of ordinary Civil Courts in such cases ` 
(see Arogya Udayan v. Appachi Rowthan1 and Sudarshan 
Das Shastri v. Ram Parshad *), the Presidency Small Cause 
Court should not passa decree for the amount actually found 
due. The limitation in 8. 18 is cnly with reference to the 
institutional value -and not in respect of the amount: for 
which a decree can be passed. Even if this view is incorrect 
Golap Singh v. Indra Kumar Hajra 8, the proper course 
in such acase may be for the Court to Act under S. 19-A; and 
there is nothing to justify the conclusion that a- suit for account 
is not cognisable by the Small Cause Court. If the'suit is one 
cognisablte by that Court the punitive provision in S. 22. has 

4. (1901) I. L. R. 25 M. 548. ' S, (1910) I, L.R. 33 A. 97. 

l i Bu (1909) 9 O.-L: J. 367, 

N 5 


i 


14 THE MADRAS LAW JOURNAL. [VoL. XXXI 


to be applied with reference to the amount decreed and not 
with reference tothe facility >r otherwise of valuing the claim in 
the plaint and if a plaintift chooses to go to the High Court 
direct, there is’ nothing unreasonable in requiring that he must 
take the risk of his claim turning out to'be less than he imagines. 


Eusuffzeman v. Sanchia Lal Nahata.—I. L. R. 48 C. 207. 


There is no doubt, some little difficulty in reconciling the 
view taken in this case with the strict letter of O. 21, R. 2, of 
the Code; but in the absence of any time limit for the decree- 
holder certifying a part payment, there is nothing unreasonable: 
in holding that a statement of-the part payment in the execution 
application is sufficient compliance with the rule, and 
that no separate application for the purpose is necessary. 
The same view was taken by the Madras High Court 
in Rajam Iyer v. Anantarainam Iyer 1 following Lakhi Nara- 
yan v. Felamani Dasi 2, It must, however, be bornein mind that 
when a decree-holder is rely:ng on an alleged part payment to 
escape the bar of limitation, the statement of payment is not 
really one against his interest and does not, as such, carry with it 
the probability of its being true. The principle on which a 
short period is fixed by Article 174 of the Limitation Act for an 
application by the judgment-debtor to record an alleged payment 
will, therefore, equally apply to such a case, but that isa matter 
for the legislature to provide for. 


Sri Rajah Simhadri Raja ©, Secretary of State, I. L. R. 39 
M, 67. i 

The Irrigation ore Act has given r rise to considerable differ- 
ence of judicial opinion thcugh it must be admitted, opinion is 
gradually settling itself. Judges have. differed as to the circum- 
stances under which the Gcvernment is entitled to levy water- 
cess, for instance, whether ii is only when works of irrigation 
have been constructed or even when .such- works are not con- 
structed provided the other conditions are satisfied. (See Mr. 
Justice Sankaran Nair’s judgment in Secretary of State v. 
Janakiramayya ®). But on this question, it seems now to 
be fairly. agreed that though the preamble seems to to contemplate’ 
7]. (916) 29 M. D. J. a 2. (1914) 200. L. J. 181. 

- A914) IL. R. 87 M. 822. `’ 
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the application.of the act only to cases of new constructions, the 
enacting part is wide enough to ccver other cases as well and 
- its operation cannot be legitimately cut down by reference to the 
preamble. See The Secretary of State for India v. Janaki- 
ramayya 1, Secretary of State for India v. Maharajah of Bobbili 2. 
Again Judges have differed as to what is a Government stream or 
water. On the one side there is the extreme view taken in 
Kandukurt Mahalakshmamma Garu v. The Secretary of State for 
India 8 relying on the declaration in the Land Encroachnent 
Act, that all streams are Government streams to whomsever 
the bed and banks belong.. This view too has not received 
much support. Benson and Sundera Aiyar,- JJ. in Venkata- 
ratnamma v. Secrotary of State t, Sadasiva Aiyar and Bake- 
well, JJ. in The Secretary of State for India v. Janaki- 
ramayya 1, Chief Justice and Seshagiri Aiyar, JJ. in Secre- 
tary of State for India v. Maharajal of Bobbili 2, have taken a 
different view. As the Chief Justice states in the last mentioned 
case, opinion seems tò be fairly agresd that where both the banks 
belong to the Crown, the water is Gcvernment water, and it is the 
reverse where both the banks kəlong toa private owner. (See 
Kalianna Mudali v. Secretary of Stcte for India 5, the case of a 
stream in pajta land where bed was not marked Poramboke), 
Where only one bank belongs toa  rivate owner, the view of 
Bakewell, J. is that the water is nevertheless Government water 
while Sadasiva Aiyar, J. thinks that so far as water drawn off from 
that side is concerned, the water is not Government water. 
“This question is practically the same as that involved in Secretary 
of State for India v. Ambalavana Pandarasannadht 6, and Secre- 
tary of State for India v. Swami Narathee Swarar 7, unless the 
latter case is differentiated on the ground that: no question of a . 
streami was involved in it. The implication of that view is that 
if at any ‘point above the bed of the stream belonged to the 
Crown, the water will get impressed with the character of 
Government water which it cennot lose. This view ignores the 
peculiar- incidents of property in flowing water. and seems to be 
inconsistent with the view taken by the Chief Justice in Secretary 
of State for India v. Maharaia of Bobbili ?. The question whe- 
ther the Government could tax whan ae water is taken -in the 


1. (1915) 29 M. L. J, 389. -© 2, (1915) 30 M L.J: 163: 
3. (1910) I. L. R. #4 M. 295. 4. (1914) L.L. R. 37 M. 369. 


_ 6. (1915) 31 I, C. 982. 6. (10910) 1. L. R. 34 M. 366. 
Dee “we > + T. (1810) I. D. R-84 M, 2 
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exercise of natural or riparian right ig an Open question though 
the language of the Land Encroachment Act would seem 
however to point to the contrary. If the water is Govern- 
ment water only subject tc natural rights it is hard to say that a 
person exercising that right :s taking Government water. There 
was.some doubt as to the point of time at which the engagements 
referred to in the Act should be sought for and the length to which 
the engagement can be assumed to extend in particular cases and the 
circumstances from which an sngagement couldbe inferred. Though 
there was some, by no means decided, expression of opinion that 
the, engagement should be one that existed at the time of the 
Act (Secretary of State for India v. The Maharajah of Bobbili 1), 
it now: seems to be fairly agreed that there is no restriction as 
to the time at which such engagements may be sought for. 
Zemundar of Kapileswarapuram v. Secretary of State, 2? Kanda- 
lam Rajagopalacharyulu v. Secretary of State jor India, 8 Sethu- 
madhava Chariar v. Secretary of State for India $ The 
permanent and the Inam settlements have been taken to imply an 
engagement to supply water free of charge to the area marked 
wet (Kandukurt Mahalaks’mamma. Garu v. The Secretary of 
State for India 5). Mr. Justice Sankaran Nair was for holding 
that the engagement should extend to affording facilities for 
-extension as well as improvement of cultivation (except when 
' irrigation works constructed by the Government have improved 
the water sources), but this view has not generally commended 
itself. As a rider on the accepted rule, it has been also held that 
if with the accustomed flow. extension or improvement of culti- 
vation is possible. such improvement or extension cannot be 
charged, (Secretary, of State for India v. Maharaja of Bobbili 1, 
. Secretary of State for India v. Ambalavana Pandarasannadha 6), 
y In the case under review an engagement for supplying free $rd of the 
river water was found by reason of a previous adjudication between 
. the party and the Crovernmert in favour of the right to that quantity 
of water without any qualification as to Government’s right to levy - 
‘water cess. Mr. Justice Sankaran Nair says that where a right 
-to take water is proved, an engagement not.to levy cess should be 
implied even though no express agreement to that effect is proved. 
As however there is no difficulty in conceiving ‘Of a,right to take 
water subject to payment, (ci. Kandukuri Mahalakshutamma v, 


, (1915) 30 M. D. J.°163. ' 2. LL.B. 87M. 855,859. 
` AT 14M. L, T. 454. : 4. (1914) 1u. W. 941. : 
5, (1910) I. L. R. 34M, 295: ` 6. (1910) I, L. R. 34 M. 866. 
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‘Secretary of State for India 1) woald it not have been better 
to base the exemption on the grounc that pro tanto the water is 
not Government -water, having regard specially to the way in 
which the Government right of property is defined in the Land 
Encroachment Act? Butas.pointed out by Mr. Justice Sankaran 
Nair, in Secretary of State v. Janakiramayya 2, the term engage- 
ment in the Act must have been very loosely used to cover cases of 
Zamindars and Inamdars. The engagement, in such cases, is in 
fact, not to supply water but only not to withhold water. Accord- 
ing to Mr. Justice Bakewell, the engagement in the case of riparian 
estates might include the riparian and other natural rights. 


In the case of Inam settlemerts, it has been held that not- 
withstanding the area mentioned ac wet in the Inam title-deed is 
less, it may be shown that the area entitled to free cultivation is 
greater by reason ofan earlier engagement, Sethwmadhavachariar 
v. Secretary of State 8. Though Courts have refused to infer an 
engagement from the mere fact thas cess has not been levied for a 
long time they have done so when in addition to that fact there 
was also the circumstance that contributions were made for the 
- irrigation works either in the shape of land or in money by the 
landholder or the independent water sources of the landholder 
were intercepted. Zenindar of Kapileswarapuram v. Secretary 
of State t. 


Trasi Deva Rao v. Parameshwaraiya:I. L. R.39 M. 74. 


The point in the case was whether S. 14 of the Limitation 
Act applies to the Provincial Insolvency Act. Their Lordships 
hold that it does not. A Full Bench of the Allahabad High Court 
has taken a different view, Dropadi v. Hira Lal,® but the view 
taken in this case is in accordance with the reasoning in Abu 
Backer Sahib v. Secretary of Statz for India. The last case 
however is unsatisfactory in that it does not refer to the series of 
‘cases including a Privy Council cass relating to other Acts which 
seem to restrict the application of 3. 29 of the Limitation Act to 
periods prescribed. See Srinivasa A-yangar v. Secretary of State 7. 





— 


1. (1910) I. Ù. R. 84 M. 295. 2. (1914) I. L. R, 87 M..32% 

8, (1914) 1 L.W.,941. 4 IL. B. 37M. 859. 

“5. (1912) I. È. R. 84 A-496. | 6> (1909) I. D: R. 34 M. 505-(B-B,) 
7 Ae (4919) I-L. R.-88 M."98'and 98. , a 
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Ramakrishna Pattar v. Narayana Pattar: I. L. R. 39 M. 80. 


With all respect, we are afraid that their Lordships have 
put an unnecessarily narrow construction on S, 42 of the Specific 
Relief Act. We do not see why a right to a contractual right is 
not a right to property. The mere fact that the declaration asked 
for referred to the obligatiors-on the discharge of which, certain 
pecuniary advantages would accrue to the plaintiff cannot make the 
question any the less concerning a right to property.. We do not 
believe that a different idea is intended to be conveyed by the 
words “right to property” in S. 42 of the Specific Relief Act from 
that by ‘declarations of right” under Order 25 R. 5 of the Rules 
_of the Supreme Court in England. Under the English law it has 
been held that the Court could declare -whether parties to a mer- 
cantile contract are bound by it or not (Societe Maritime v. Venus 
Steam Shipping Company|,) cr, that a sub-agent who had stipulated 
for a secret commission would become indebted to the principals 
when or as he should receiv2 any portion of such commission, 
Powell and Thomas v. Easan Jones €-Co. 2. It would be interesting 
to compare the expression ‘‘r_ght to property ” with the definition 
of actionable claim in S. 3 of the Transfer of Property Act. An 
actionable claim is therein defined as a claim toa debt. 


) a R 
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NOTES OF INDIAN CASES. 
Kusodhaj Bhukta v. Braja Mohen Bhukta, I. L. R. 48 C. 217. 


_ The decision in this case seems to us unexcéptionable and 
it must be treated as substantially disapproving of the judgment 
in Jogeswar Atha v. Ganga Bishnu Ghattack 1, for the judgment 
in that case affords no basis for assuming that the view therein 
taken was intended to be restricted to decrees by consent. The 
learned Judges there take the broac ground that the provisions of ' 
the Civil Procedure Code as to review are only ‘ enabling’ and 
that there is nothing in law to. prevent a person from instituting 
a suit to rectify a mistake in a decree. The observations in Chand- 
- mea v. Srimati Asima Banu *and Bhandi Singh v. Dowlat Ray 3 
= would seem fo be directed to explain this decision on the ground 
that the decree there in question was one passed without juris- 
diction, but, with due respect, we doubt if the. distinction is well 
founded, . 


‘As to the power of the Court to relieve against mistake, the 
"principles laid down in the Huddersfield Banking Co.'s Case 4 would 
equally hold good in India, but on the question of practice we ven- 
ture to doubt if, under the Indian Procedure, a separate suit will lie 
to rectify a mistake in a decree, evenin cases where that decree 
was passed by consent ; and this is the point ón which Mitra, J Š 
based his judgment in Jogeswar Atha’s Case. After the Judicature 
Act, the power of review or rehearing (by other than an 
` Appellate Court) is much more limited in: England than under 
the older Chancery practice and it was on that ground that 
Romer, J.in Ainsworth v. Wilding 5 referred the parties to a 
fresh action (see also the explanation in this case as to the circum- 
stances under which the action was brought in the Huddersfield 
Banking Company’s case). Under the former practice, the Master 
of the Rolls in Davenport v. Staffard 6, while affirming the power 
of the Court fo relieve against mistake, observed “ I doubt whether 
the form of proceeding in such cases is strictly settled or whether 
the same form is exclusively applicable to all cases * * * * * there 
may be differences in this respect between cases of fraud and 


= a ar eS SO eee 
1. (1904) 8 GC. W. N. 472, 2. (1906) 10 0. W. N, 1024. 
8. {1912) 17 C. W. N. 82. 4. (1895) L. R. 2 Ch. 273. 
5. (1896) I. L. R. 1 Ch. 678. _ 6. (1845) 8 Beay 508. , 
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cases of mistake. In cases of fraud the party aggrieved may file 
an original bill for relief aac t may well be thought that he 
ought always to do so.” This view perhaps explains the assump- 
tion of the Indian Legislature (in Art. 95 of the Limitation Act) 
that a suit will lie to set aside a decree obtained by fraud while 
there is no such indication ia respect of relief on the ground of 
mistake. It would appear that the power of the Court to 
rectify a decree on the ground of mistke rests on mere equitable 
grounds and not on any ‘cause of action’ or right of suit properly 
so called resting in the party. The processual system of India 
provides amply for relief being obtained in such cases by way of 
review—the terms of O. <7 R. 1 as -tothe grounds being very — 
wide—and it may be a reasonable deduction therefrom that no 
separate jurisdiction. for the purpose can be invoked. In 
cases of fraud however the conduct of the wrongdoer may be 
taken to give the party wronged an independent cause of action to 
found a suit upon. It must be admitted that the elaborate judg- 
ment of Mr. Justice Mookerjee in Mussumat Gulab Koer v. 
Badshah Bahadur 1 puts fraud and mistake on the same footing 
for the present purpose buf tle learned judge was then dealing 
with a case of fraud and the few scattered observations relating 
to cases of mistake are clearly obiter. 


Lakhipriya Dasi v. Raikishori Dasi, (I. L. R. 48, C. p. 243), 


On a question of practice like the one raised in the present 
case, uniformity of practice’ is perhaps even more important than 
the soundness of the particular view as a matter of law. We 
must, however, say that the argument in this case based on S. 117 
of the New Code does not seem to be of much weight. That 
section merely enacts that the provisions of the Code shall apply 
to the High Courts, and it corresponds to S. 632 of the Code 
,of 1882. The principle oi the decision in 27 Madras 121 is that 
the scheme of the appeal chapter in the code is such that it cannot 
be made applicable to appeals from one Judge of the same court 
(though exercising a special jurisdiction) to other j udges of the 
same court (see also the Judgment of Sadasiva Iyer and 








1. (1609) 180. W. N. N. 1197. 
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Napier; JJ. in Venugopala Mudaly v. Venkatasubba Mudaly 1.) 
And jit is only reasonable to holé that, order 41 rule 10 cannot be 
taken out of its context and givena wider application. This 
view seems to have atone time obtained in Calcutta also (see 
In re Ramsebak, Misser *) and we are not able to trace from the 
reports when and how a different practice came into vogue. If we 
remember right, the Madras Higa Court also has latterly departed 
from the principle underlying the decisions above referred to but 
that was in connection with appeals from the original side. So 
far as any inference can be drawn from the scheme of the 
- Presidency Towns Insolvency Ast, the provisions of part 6 and 
part 11 clearly seem to suggest tkat the Courts exercising juris- 
diction under the Act are not prima facie governed by the Code 
of Civil Procedure. | 


SS eee 


Soundararajan v. Arunachallam, I. L. R. 39 M. 159. (F. B) 


There was no way of getting out of the Privy Council deci- 
sion in Suraj Narain v. Iqbal Narain ? and we think that tħe 
-Full Bench did right in follawing it. More recently, in Mussamat 
Girja v. Sadasiv Dhundiraj i the Judicial Committee have, after a: 
full consideration of the authoritiss, reaffirmed the view expressed 

n Suraj Narain v. Iqbal Narain *, This view though in conflict 
with that adopted for a long time in this Court and so far as one 
could judge, assumed in several Privy Council dicisions themselves 
(see for instance-Pirtht Pal v: Jowahir Singh 5) is, it must be 
admitted, more suited to the present requirements and will be 
received with general satisfaction. The Saraswati Vilasa and the 
Vyavahara Mayukha, it might be readily conceded, support the 
view taken by their Lordships. But the text of the Viramitrodaya 
relied upon seems by no means to be conclusive on the ques-. 
tion, for it seems to us that that passage is equally consistent with 
the position that while partition sannot generally be had with- 
out the consent of all, it can be enforced at the instance of one, 
Devanda Bhatta, the great South Indian authority (who is not 
referred to) seems to be distincily against it. In chapter VIIL. 

1. *(I915) M. W. N. 211. 2. (1€70)6 B. L. R. 179. 
8. (1916) 20 C.W.N. 1085. (P. C.) 


4, (1913) I. L. R. 35 A. 80=L. R. 402. A. 40. 
5. (1886) I.L. R. 14 C. 493. 
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5. 50, he says “the eonclusion here js that no partition, sale or gift 
is to be made of hereditary immovable property except with the 
consent of coheirs.” One possible explanation for the divergence 
between the Smriti Chandrika and the two later works is the failure 
of the former to recognise the distinction between division in 
status and actual division which seems to be clearly perceived 


only inthe Saraswati Vilasa, ihe Vyavahara Mayukha and the 
Viramitrodaya. 


‘Their Lordships’ decision, however, can by no means be taken 
to have settled all the doubts and the difficulties on the subject. 
The extent of communication that is necessary to give effect to a ` 


v declaration of intention, the persons to whom the declaration should 


be communicated and the effect of any defect in the communication 
must remain subjects for anxious judicial consideration to be 
finally settled only by the Privy Council. 


In the view taken by their Lordships, it seems to be difficult 
to resist the conclusion that alienations of the shares of individual 
members in the entire. propsrty would equally operate to 
sever the status, provided . due notice is given of the alienation - 
to the other members. A transfer of the share in a portion only 
of the family property or cf portions. of family, property 
without reference to the share of the vendor cannot of course 
have this effect. The first attempts the legally impossible while 
the second does not at all involve a determination to separate and 
even if such a determination can be spelt out of it, it must be a 
matter for consideration whether a transaction prohibited in law 
can effect a severance good in law. 
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NOTES OF INDIAN CASES. 
Manjappa Rai v. Marudevi: I: L. R. 39 M. 12. 


In this case their Lordships hold that under the Aliyasantana 
system of law. the property of an individual member descends on 
his death not only to his nearest relations but to all the members 
of the nearest branch. In so laying down the law, their Lord- 
ships purport to follow the rule laid-down in Antamma v. 
Kaveri 1, on an enquiry into the usage of the people con- 
cerned. With all deference we think that the precise question 
that arose for decision in this case did not arise in that case, the 
only question. in- that cose being ae in the Full Bench case in 
Krishnan Nair v. Damodaran Nair 2 whether the Tarwad or the 
branch was preferentially entitled ; whether at all any distinction 
should be made as between the mem>ers of the branch was not 
considered. Though if is not impossible to conceive of a rule of 
succession providing for devolution to a group consisting of various 
grades Of relations, giving. preference to, it may even be, to members 
of that group undivided from the deceased (cf. the rule as to 
succession in the case of the self-acquired property of a Hindu) 
Marudayt v., Doraisam: Karambian 3, Fakirappa v. Yellappa t, 
Nana aker v. Ramachandra Tawker 5, the rule laid down, 
în so far as it recognises the right of representation in the case of 
collateral successions is in advance of anything found in the ordi- 
nary Hindu law which recognises such right of representation 
only in the case of lineal male descendants. We are afraid that 
the rule of succession to the nearest Franch, far from being a rule 
of succession, is but a mitigated form of the old doctrine of lapse. 
The inapplicability of the rule to a status of division is: as much 
an objection to the rule as stated in,this case.asto the doctrine of 
lapse to the Tarwad. The rule of Equity and good conscience, 
custom failing, would seem to be tae rule of ‘Hindu law,-—to 
the nearest sapinda the property goes, mutatis mutandis on 
correct Aliyasantana ‘analogies, substituting nephews. and nieces 
for sons. 


i gn 
1, (1884) LL. R. 7.M. 575. 2. (1912) I. L. R. 38 M, 48. 
3. (1907), LL. B. ae 348, 4, (1896) L L. R. 22 B. 101. 
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Chakkra Kannan v. Kunhi Pokker, I: L. R. 39 M. 317. 


The decision in Kunhasha Umma v. Kutti Mammi Hajee t}, 
was based upon a rule of construction which had the approval of 
the Privy Council jn Mahmad Shumsool v. Shewakram ? and as 
pointed out in Kallranı Amna v. Govinda Menon 8, there was no 
legal difficulty in applying that rule to Malabar. The only legiti- 
mate way of putting an’end to that rule is by declaring that 
modern practice does not justify the imputation of such an 
intention. This has been done, with what success it is yet to be 
seen, by Mr. Justice Seshagiri Aiyar in the analogous case of 
widows. The attenipt made in Kenath Puthen Veetil Tavazhi v. 
Narayanan 4,and Ummanga v. Appadorai Pattar 5, to -restrict 
the rule to cases where Tavazhis had become distinct tarwads is 
based upon the assumption that between the tarwad and ‘the 
individual there is no intermediate group that can hold property. 
The Marumakkathayam rule that property of a woman descends 
to her Tavazhi and the corzesponding Aliyasantana rule of the 
devolution of all individual property to the nearest branch is 
opposed to such an assumption. As well pointed out by Mr. Justice 
Srinivasa Aiyangar property gifted to wife and childyen is only 4 
species of branch property. Other kinds of branch property are pro- 
perty inherited by the branch, property gifted to or purchased by the 
branch or if the analogies of Hindu Law should apply, joint acqui- 
sitions of the branch. The rule laid down in Kunhacha Umma v. 
Kutti Mammi Hajee 1, may ke legitimately extended to cases where 
the grant is made by a person equally related to or owing a moral 
or natural obligation fo provide for the branch or again if 
the Hindu law analogies snould apply where the grant is to the: 
heirs of the donor. “The circumstances, under which the pre- 
sumption is. justified have already been the subject of conflicting 
decisions Kuyyattel Kundan Kutty v. Vayalpath Parkwm 8. It 
need hardly be stated that zhe rule in question is only a rule of 
construction and the presumption may always be rebutted. It 
has, for instance, been held that a grant to the wife alone when 


1. (1892) I; L. R. 16 M. 201. ` 2. (1874) L. R.2 I A.7. 
3 (1911) I. L. R. 35 M. 648. 4. (1904) I. L. R. 28 M. 182. 
6. (1908) I. L. R. 84 M. 887. 6. (1916) 32 I. ©. 107. 
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‘there-are the children alive is a circumstance which will rebut tke 
presumption. Narasamma Hegadithi v. Billa Hesu Pwųari +, 
Diya Bhandary v: Venku Bhandary *, The correctness of this 
ruling, at any rate as applied to Aliyasantana people may ke. 
doubted as the mother would under that system be the Ejamanthi 
of the branch and may appropriately be presumed to represert 
the branch. (Cf. 22 Travancore aw Reports 293) Kalliani 
Amma v. Govinda Menon 3. In Naku Amma v. Raghava 
Menon * the grant of property toa woman simpliciter by tke 
husband is held to be a circumstance in support of the: ordinary 
presumption. The junction of the mother and the eldest son is 
also suggested as a circumstance tending in the same direction. 
Ummanga v. Appadorai Patter 5. But the point is hardly a settled 
one. Paru Amma v. Itticherrs Amnah 6 Though it is stated 
generally that such property is held with the incidents of Tarwad 
property, those incidents have not been set forth precisely or 
exhaustively in any case and it is doubtful if all the incidents of 
Malabar Tarwad would attach to such property. In the matter 
of management, it has been held in Parvathi Katilamma v. 
Ramachandra Ejyman 7, that a branzh manager unlike a Tarwad 
manager is fiable to account for the income. 


‘ In Naku Ammav. Raghava Mennt Mr. Justice Abdur Rahim 
is of opinion that apart from any question of the sufficiency of Tar- 
wad property, each member of the branch is entitled to an allowance 
out of the branch property. Whether residence at the Tavazhi 
house is a condition precedent to the grant of such an allowance 
and whether, in the absence of a Tevazhi house at least the other 
members would be entitled to such an allowance is not yet settled 
but having regard to the decision in Marudevi’s Case ® it does not 
seem to be difficult to guess the probable answer that will be giver. 
On the interesting question raised in the case and answered by 
Mr. Justice Sadasiva Aiyar, viz whetker the benefits of a grant to a 
woman and her children by the husband can be confined to the 
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children of the donor or whether they extend to children born of 
subseguent marriage as well, if it is permissible to hold that two 
~ out of three members of a Hirdu family can inherit property with 
the incidents of joint family property, (Cf. Juggumpet Case 1) it is 
surely not an unwarranted exercise of legal imagination to con- 
ceive of a group consisting of the children of a woman by the, 
donor holding property with ‘the incidents of Tarwad property. 
_A little deviation from the ordinary rut of legal ideas may be 
pronounced but is not necesssrily rank heresy. 
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-° . .. , NOTES OF INDISN CASES.. o ns 
_ Ramchandra v. Shripatrao; I. L. R. 40 B. 248... 0 * 
This case raises a point of some nicety. A Hindu “father 

| mortgages family property and sometime later brings a .puit-for 
redemption which on his death is allowed to abate, Years after- 
wards his son who was in existence at the date of the mortgage 
but who had not-joined either in ths mortgage or in the father’s 
suit for redemption brings a su't: of his own for redemp- 
tion. The learned Judges hold that the abatement of the first- suit 
is no bar to the second. Referring to the cases in- Gansavant 
Balsavant v. Narayan Dhond Savant 1 and Padmakar Vinayak 
Joshi v. Krishna Joshi 2 they say that after the Procedure Code 
of 1877 no legal proceeding by the father. alone short of actual 
redemption would deprive his co-parceners of their right.to 
redeem, This view does not seem to us to be beyond doubt. The 
learned Judges lay stress on the fect that there wasg nothing to 
show that the father’s suit was brought in a representative capa- 
city and as a redemption suit it was defectively constituted in 
the absence of the son. With reference to the decision of the 
Privy Council in Kishen Pershad v. Har Narain Singh 3 they 
say that it cannot be regarded as an authority with regard to 
redemptior? suits. » 


As to the question of representative suit and defect of parties, 
ib appears to us that the learned Judges have not attached suf- 
cient importance to the fact that zhe first suit was brought by 
the mortgagor himself who was aled the father. In the converse 
case of the suit having been brought for sale by the mortgagee, 
_ the properties could have been solc in default of redemption by 
_- the father and the sons would be bound thereby unlegs they 
.. could show that the debt was rot one binding upon them, 
The effectiveness of the execution sale as against the other 
members of the family depends not upon the representative 
character of the suit’ but upon the power of the defendant. to 
bind them by his dealings. There is nothing in the decisions of 
the Judicial Committee in Daulat Ram v. Mehr . Chand £ and 
Sheo Shankar Ram v. Jadu Kunwar 5, (which Was a case of 
foreclosure) to indicate that the defsndant must be described as 
being sued in a representative character, We can see no reason 


_ 1, (1888) I. L. R.7 B.467. _ 3. (1885) I. L. R. 10 B. 21. ` 
3. (1911) I L. R. 33 All 272. =, 4, '(1887) L L. R. 15 0.70. 
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they whule should be otherwise when the father sues as plain- 
tiff. If for instance he is a mortgagee he can sue by him- 
self to enforce the mortgage. (See Adaikalam Chetty v. 
Subban Chetty 1, Madan La: v. Kishen Singh 2. A case in 
which he is the mortgagor seems to us to be ana fortiori case. 
No doubt a suit for redemption by him involves the relieving of 
the family property from encumbrance; but it is primarily an 
attempt to pay off a debt contracted by himself. Why should 
the-sons be impleaded therein? The Transfer of Property Act 
allows the mortgagor to bring a suit for redemption and Sec. 85 
of the Transfer of Property Acs cannot take away this right. 


< As to the question of the efect of the abatement, there can 
be little doubt that the son coald, if he had so chosen, have con- - 
tinued the former redemption suit after the death ofthe father. It 
is not necessary for this purpcse that the suit must purport to be 
a representative suit. It will of course be incorrect to say that in 
‘every case in which one person could continue a suit instituted by 
another he is bound to do so cn pain of being debarred from en- 
- forcing his right by a separate action. ‘The question will depend 
upon the identity or the separateness of the cause of action. The 
recent decision of the Privy Council in Verkatnarayana Pillai v. 
Subbammat 8, may give rise to some doubts and difficulties in 
applying this rule to reversionars. -But in the case under notice it 
is not possible fo see how the son could have a cause of action 
. different from that of the father. He may have an independent 
right in the property but that it is not the cause of action for the 
redemption suit. The position may be otherwise when one mem- 
ber of a joint family seeks to redeem a mortgage made not by 
himself but by another, and there are other members still of the 
family who are not parties to the suit. In such a case it may be as 
the learned Judges observe that the defeat of one co-parcener in 
his suit for redemption will nct bar the exercise of the right -by_ 
the others. 
Madhusudan Sen v. Rakhal Chandra Das Basak: (I. L. R. 
42 ©, 248), _ 
The judgment in this casa deals with a number of questions 
arising Out of the relationship of principul and agent. As to the 


1, (1914) 27 M. L. J. 62t. @. (1912) I. L. R. 84 A. 572. 
3. (1915) I.L. R. 38 Mad. 406. 
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article of limitation applicable to a a suit- for account, the- prepon- 
derance of authority is cer tainly in favour of the view that Article 
89 is not excluded merely by the fact that there is an eXpress | 
agreement to account. .A covenant implied by law and an express 
covenant to the same efect stand on the same footing, the case 
here being the converse of that in Zemindar of Vizianagaram v. 
_ Suryanarayana !, Tne effect of the existence of a security bond 
by the agent himself or by another person, on the question of 
limitation does not seem to us altogether beyond doubt.. Such 
a bond may create a mortgage or charge within the mean- 
ing of the Transfer of. Property Act; and prima facie 
Article 132 will apply to a suit to sate it. The difficuity, 
however, arises from the fact that the mortgage‘or- charge can 
be enforced only for such amount as the taking of accounts may 
show to be due.. No doubt, even in cases of ordinary suits to 
recover a debt some accounts may have | to be taken, but this i i8 
not what is meant by a suit for accounts in the well-known sense 
of that expression. The sufi contemplated by Article 89 of the 
Limitation Act however is a suit for accounts in its technical 
sense and it may well be doubted whether the mere fact of the 
existence of a security will suffice. to prolong the period during 
which the agént is liable to be called on to account. This is the 
basis of the decision in Jogesh Chandra alias Dhalughose v. Bonode 
Lal Roy 2. It may well be said that the accounting is the essential 
preliminary (cf, Shib Chandra Roy v. Chandra Narain Mookerjee 8) 
to the enforcement of the charge and if the right to demand the 
account is barred, the charge cannot avail. Some support to this kind 
of argument is afforded by cases like Raja Rajeswara Dorai v. 
Arunachalam Chettiar *, holding that -Article 144 will not apply 
even to suits for recovery of possession when other reliefs which are 
preliminary to the right to possession have become barred, The 
difficulty of the position will be emphasised when the security 
is given by a stranger. The decision in Subramania Hiyar v. 
Gopala Aiyar 5, cannot , conan be Dresses info service in’ 
Such cases, i H 

The decision in the « case emie notice is, no doubt, supported 
by that in Hafezuddin Mandal v. Jadu Nath Saha 8, but in 
that case,also the applic vbility of Article 132 was assumed as a 


1, (1901) I. L. R. 25 M. 637. 2 (1901) 14 Ô. W. N. 122. 
3. (1905) I DL. R. 82 ©. 749. 8, 4,° (1918). I. L..B. 88 M. 821. 


ő. (1909) I.L. R-38M,-808.- >- -w> 6: (1908) I. L. R. 85 O. 298. 
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matter.of course, In the cases of Behari Lal v. Harakumar 1, 
and Suresh Kanta Banerji Chowdhree v. Nawab Ali Sikdar 2, 
the point did not arise and Troilokya v. Abinashi 8, merely 
follows the ruling in Hafez.ddin Mandal v. Jadu Nath Saha £. 


With reference to the alternative provided for in the third 
column of Articles 88 and&9, namely, demand and refusal, it is 
by no means easy to say what kind of non-response on the patt 
of the agent will amount to a refusal. With due deference, we 
venture to doubt whether the learned Judges have not gone too 
far when they hold that an omission on the part of the agent to 
explain accounis submitted sy him (when such explanation has 
been demanded by the principal) amounts to a refusal within the 
meaning of the article. Ths reference to Art. 115 at p. 259 of 
the report is evidently a slip. 

Harinath Chowdhury v. Haradas Archarjya Chowdhury: I. 
L. R. 43 C. 269. 


We feel little doubt as to the correctness of the conclusion 
in this case but we are by no means sure as to the soundness of 
the reasons assigned therefor. We beg leave to doubt if the case 
bears any analogy to Mariott v. Hampton 5 and if it does, 
whether it can be distinguished in the way that is attempted. In 
the present case, there had teen no adjudication as to the right to 
the money and by mistake, she court had given away the money 
in its custody to somebody kefore deciding the question of his 
right to it and the payment had been made without notice to the 
person who had deposited the money. It is difficult to see where 
the rule in Marriott v. Hampton 5 comes in. The obvious course, 
when the mistake was pointed out, was for the Court to call upon 
the person who had drawn the money to bring it back into Court. 
It would bea lamentable state of the law if a suit were necessary 
for the purpose. And if a scit is instituted at all, it will be cover- 
ed by the ordinary Count for money had and received. The fact 
that the money has been drawn from the Court instead of from 
any private person can make no difference in the circumstances. ` 

Once however it is found that the money was paid in pur- 
'suance of a decision by the Court, after notice to the opposite party, 
we venture to doubt if the question of bona fides really has any place. 


1. (1912) 21 ©. L.J. 458, 2. (1915) 21 C.L 3. 462. 
.8. (1914) 21 C. D. J. 459. 4. T I. L.-R. 35 0. 2398. 
Be eae. ge A 5. (1797) 7 Term Rep. 269. M 
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The circumstances under which a decree can’ be set aside on the 
ground of fraud had been elaborately examined by this Court ir 
Chinnayya v. Ramanna! and in the face of that decision it will be 
impossible to maintain that want of bcna fides on the part of one'o? 
the litigants will avail to get rid of the olea of res judicata. As to the 
decision in Ward and Oo. v. Wallis 2 we cannot help thinking 
. that such a decision could not have been obtained in this country. 
A person who had a claim for a certain amount against another, 
erroneously gives credit for an item not really in existence and 
‘sues for the balance. He gets a decree for the suit amount by 
consent and is paid. He then finds oct his mistake and sues agair 
for the sum wrongly given credit for. It is not even said that the 
defendant was in any way responsitle for the plaintiff's mistake 
but only that he was aware of it. Tae law of res judicata in this 
country, ‘with explanation 4 to S, il and the rule in O. 2 R. 2, 

seems to us an insuperable bar to pla ntiff’s recovery in the seconc 
suit. Cases like Gor achand v. Basanta Kumar 3 and Batu 
Kunwar v. Munni Lal £ afford no tru2 parallel, Whether he coulé 
have obtained a review of the first judgment is another matter, 
which if,is unnecessary here to discuas. 


Bilasirata Thakurdas v. Gubbay I. L. R. 43 C. 305. 


One of the points dealt, with :n the decision related to the 
principles on which damages are to be assessed in case of antici- 
patory breach of contract. Both ccunsel and the Court seem 
to have proceeded on the footing of the applicability of Englisk 
cases ‘and the question raised in the Kistna Jute Mills Co.'s Case 5, 
that the rule under the Indian Contract Act should be different 
from that obtaining in England does not, so far as one is able tc 

judge from the report, appear to have been argued or considered. 


ee a M e e 


Zamindar of Challapalli v. Somayé: I. L. R. 39 M. 341, 

The point in this case is one of considerable importance tc 
Zamindars and their tenants and can, by no means, be said to be 
free from difficulty. The solution of the question depends on 
the right construction of Ss. 2, C1. (10), 8 cl. (1) (8) and 185 of the 
Estates Land Act. While S. 181 lays down that nothing in the 


1. - (1913) L.L.R.38M. 203. .  ..., 2. (1900) L. R. 1 Q. B. 675.° ~ 
3 (1911)15 C. L. J. 258. -4, (1910) I. L. R. 82 A. 625, 


5. (1910) 21 M. J. 182. 
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_ Act shall prevent the landholder from converting his private land 
into ryoti: land, there is no section laying down the converse, that 
is, that landholder may convert his ryoti land into private land. 
8. 185 lays down a presumption against land being private land and 
prescribes, somewhat stringently the kind of evidence available for 
proof of land being private. `S: 8 Cl. (1) expressly says that the 
union of melwaram and kud.varam in one hand shall not have the ~ 
effect of converting the land into private land. Thus, it is perfectly 
clear that the policy of the Legislature is to keep private land 
within strictly narrow limita, possibly within the limits indicated 
by Mr. Justice Seshagiri Aiyar. But have they really succeeded in 
so doing? We think not. §..3 cl, (13) defines private land as 
domain or homefarm land * * * by whatever designation known. 
There is. no indication as to the point of time at which the land 
should be homafarm to deserve the appellation of private land. 
S. 8 cls. (1) and (3) furnish the only indications in the Act 
towards fixing the period kut they cannot obviously justify the 
sweeping generalisation that no ryoti land can become private 
land as nei'her of these claases refers to’ waste land, nor if one 
interpretation of the clause should find acceptance cases of relin- 
quishment or surrender. Again, if the history of any hóe farm 
land should be traced sufficiently backwards, it myst necessarily 
have been at one time waste Jand, surrendered land or land other- 
“wise acquired. Inthe absarice of any definite indication in the 
‘Act fixing the time at which private land should bear the character 
of “ home farm ” there seems to be no justification for so fixing 
it and we should think the right test is—was the land homefarm 
Jand at any time, not’ homefirm nominally in the accounts or 
temporarily for want of tenants or colorably as a device to defeat 
the policy of the law in favour of the tenants but bona fide 
and permanently. Once it is proved that the land has acquired 
that character, no temporary cessation of private cultivation will 
deprive it of that charactey and the appropriate question; when’ 
there has been letting of such land will be—has the landlord the 
animus revertendt so to say or has he abandoned his intention of 
having it as homefarm? In the case of immemorial private land, 
possibly stronger evidence would be required for the property to 
shed its character of _ private land than in the case of ‘you land 
acquiring that character, 
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Bhupendra Krishnaghose | V.,  Amarondra Nath Dey, Ez L. 
R. 48 C. 482 (P.C.). 

One of the questions raised in this case was ‘whether the in- 
terest which an adopted son acquices as heir of his father and 
not under’ his will) can be limited « or deféated by any provisions 
in the father’s will. The poitit ` was suggested as early as in 
Bhoobun Moyee’s case; but-it was ‘then left open.’ The Courts 
in India held that this could be dons, but their Lordships have 
avoided : deciding that point, by holding that in thé: case before 
them the estate was vested in the widow during her life-time and 
not in- the adopted son. ‘The will authorised successive adoptions 
by the widow and went on to proviđe that if she died without 
adopting ason or- if such adopted. son pre-deceased ‘her, witaout 
leaving any son the estate should go >ver to his nephews. . Their 
Lordships point out that the dticceasive adoptions contemplated 
by the testator cannot be carried out unless the estate was heid to 
remain with her during her life-time and they also Jay stress: on 
the fact that she was appointed executrix. It is no` doubt open 
to a testator to postpone the vesting of the property i in the adopted 
son, but in view of the well- known habits and notions of _Himdus, 
we respectfully venture to think that it would have required much 
clearer language than i is found in the will in question to lead one 
to the conclusion that in spite of an adoption the widow was in- 
tended to continue to be the owner. The conclusion. also seams 
to us inconsistent with the last portion of the will (omitted in their 
Lordships’ judgment but.set out in tae report in the lower court, 
Bhupendra Krishna Ghose v. Amarendra 1 whereby the widow is ` 
authorised during her life-time to recsive Rs. 300 a month from 
- the estate in lieu of her maintenance. ‘The appointment of the 
widow as executrix will not vest it her the beneficial interest. It 
would be an interesting matter for speculation whether if the 
widow had made a second adopticn after the first son had pre- 
deceased her—leaving his own widow Surviving, their Lordships 
would have upheld the second adoption. 


BS e 





Jahal De Moolla Dawood Sons & Co.: I. L. R, 43.0, 493° 
(PO) a 

This: case lays down. the limits: of: the ‘rulé as to thé duiy of 
a party - i an of a breach. of: contract to take steps to 


, 44918).1. L. B. 41 5. at p. 643. . =o aan 
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mitigate his damage. It may seem at first sight somewhat 
anomalous that a party who has ultimately benefited by a breach 
_ of contract should be able to recover damages for the breach: 
but as their Loriships poin out the right to damages as well as 
the duty to mitigate has to be decided as at the date of ‘the breach 
and subsequent events have no bearing on the question. 


Musahar, Sahu v. Lala Hakim Lal: I.L.R. 48 C. 521 
(P. C.) 


It is to be regretted that their Lordships’ Judgment makes 
no reference tc the question of the proper frame of a suit impeach- 
ing a transaction as being in fraud of creditors. The judgment 
of the High Court relied amongst other things on certain oberva- 
tions-in Chatterput Singh v. Maharaj Bahadur as being in 
support of the view that the question must be raised only by a 
representative suit. The observations of their Lordships in that 





- case are far from clear and they must continue to exercise the 


minds of Indian Courts unti: their Lordships avail themselves of 
an opportunity to explain them or Jay down the law in clearer 
terms. : On the question of substantive law their Lordships re- 
cognise the distinction betwen ‘an intention to defedt a particular 
creditor and an intention to defeat creditors generally and they ` 
hold that itis only the latter that is obnoxious to S. 58 i | 


Bank of: Bengal v. amahan Chetti, I. L. R. 43 C. 527 
(P. C.) 
“The decision in this case turned . wholly on the'question» 
whether the particular transaction was within the limits of the- 
agent's authority, on the true construction of his power of attor- 
ney. But we would in passing invite attention to one observation’ 
of their Lordships, which is not always sufficiently borne in mind, 
viz., that if authority is estaklished, the mere fact that the princi- . 
pal did not receive any benefit does not rid hirn of his liability. 


Sri Rajah Rama Rao v. Raja of Pittapur, I. L, R. 39 M. 396. 

The basis of the junior member’s .right to maintenance is 

“no doubt, his, ‘status as a member of the family of the holder for 
. (1904) I. L. R. 82 O. 198; (P. C.) 
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the ‘time being but if he had a valid right as against the lest 
-holder, it is. somewhat difficult to see how that right could >e 
defeated by a gift especially seeing the donee was a.universal 
donee. But the law as to impartibk estates, it must be confessed, 
is in an amorphous condition and ft requires more than ordinazy 
courage to venture to predict what . view. is likely ultimately so 
prevail. The Judicial Committee is largely responsible for this state 
of affairs; for ib is owing to, the somewhat partial views their Lori- 

ships were disposed to take of the question, that this confusion ` 
-has resulted. Fully aware of the practice of awarding maintenente 
to junior members, their Lordships did not deem it fit in Sartaj 
Kuari v. Deoraj Kuari 1 to explain the legal basis of that right. 
Again, notwithstanding that in that case their Lordships clearly 
negative co-parcenary rights in an :mpartible estate they keep on 
in later cases using the terms joint, joint family and survivorsh p 
. with reference to it: Jogendra Bhupati v. Nityanand Mansing ?; 
Immudipattam Thirugnana Kondama Naik v. Periya Dorasami 3; 
The Udayarpalayam case £; Lokshm Devi v. Dhatraz 3; 
Ram Nandan Singh v. Janki Koer 8 ; Raja Yarlagadda v. Raa 
Yarlagadda 7; see Thirumal, Rao Saheb v. Rangadhani Rao 
Sahib 8. Though in Raja Yarlagadda v. Raja Yarlagadda 7 
their Lordships seem to be clear that the mere fact that-partikle 
property of the family -has been: civided would not affect the 
family status in respect of the impartible property, ‘still in 
Thakurani Tarakumari v, Chaturdhuj Narain Singh 9 it is laid 
down that rights of inheritance world not survive such a division: 
The conclusion in the last case was arrived at, so far as one could 
judge, without reference even to Reja Yarlagadda v. Raja Yarla- 
: gadda T. As it is, confining the authority of each case to the 
point actually decided, after such partition quoad the estate the 
family would be joint for purposes of maintenance but: separate 
‘ for all other purposes. Doubtless, a most unsatisfactory conci- 

tion of things ! : l 





„1. (1888) I. L. R. 10 A. 272. (P.O) 2. ' (1890) -I. L. R. 18 C. 154. (P.C.) 
8. (1900) I. L. R. 24 M. 37T. ` 4. (1905) I. L. R. 28 M, 508. 
6° ele I. L. R. 20 M. 308. 6. (1902) Ei: R. 29 C. 828. 


9, ae 29 MeL. J. 871. 
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Venkata Subba Reddi v. Bagiammal, I. L. B.-39 M. 419. 


It may be that the mortgagee may proceed against any 
portion of the mortgaged property relinquishing his claim against 
the balance but we do not think that'Mr. Justice Napier has 
= succeeded in establishing that on this question it is unnecessary 
to refer' to English Law, for it is obvious that showing that there 
is nothing in the Transfer of Property Act against that course is 
not the same as establishing that the. mortgagee has the right to 
follow that course and §.:44 of the Contract Act has reference 
only to joint-promisees and does not directly bear on the question 
-of joint liability of properties. 


size eee a es 


‘Narayanan v, Lakshmanan: I. Li. R. 39 M. 456. - 

As their Lordships okserve, the Limitation. Act, merely 
‘prescribes within what periods suits should be brought.and cannot 
_ be’ construed as of itself creat: ng as obligation to sue where none 
existed and art. 91 would bar an action for possession only where 
the ‘party suing ‘is bound under the law to set aside the deed 
‘he has executed: before: he can recover the property, Janki 
Kunwar v. Ajif Singh',- Màlkargen.v. Narhari ?. An alien- 
ation of the trust office is clearly void and there is no duty 
under the law to set it aside. The conclusion of ae Lordships 
‘on this point seems’to-be unexceptionable. 


But the same cannot be said of their decision on the applica- 
tion of the analogy of 8. 382 of the ' Trusts Act to the case of 
public religious trusts. Owing to the inalienability of' the property 
‘forming the subject-matter of such trusts, the fémedy would be 
‘in the highest degree illusory and in addition, the conclusion 
would seem to be opposed to the judgment of the Privy Council 
in Peart 'Mohun Mukérjt v. Narendranath 8. Their Lordships 
there upheld the judgment cf the High Court giving a decree 
against the estate. ` Even in the case ‘of private trusts, the exact 
meaning of 5. 32 is doubtful. The Legislature seems to bave 
copied the direction in Darke v. Williamson * without taking 
care to define the true meaning of such adirection. A possessory 
lien even in the case of a rigatful trustee, a fortiori in ‘the case of 
a trustee de son tort should ke unthinkable and their Lordships 
did right in negativing it. 


t - 





1. (1887) I..R. 15 Cal. 58. ' 2. (1900) LL R.25 B. 337 (P.C.) 
3, (1909) LL.R. 87 Cal: 229 (F. O.) `  *4. 25 Beav. 622. 
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. Venkatachalam ee OP Narayanan Chetty, I vin R, 89 M 
8 76. Eg 


ver that Art. 115 does nct apply to actions by a-princis 
‘pal against his ‘agent for money received by the: latter- to ‘tha 
principal’s account, thére is no valid reason for not applying Art. 
116 when'the contract between the principal ‘and ` agent ' is im 
writing registered. If suits within Ant. 89 are suits for compensa 
. tion for breach of contract to account, then Art. 115 will not eppl7 
‘because contracts already provided for are taken out of ‘its operation. 
There being however no similar restr ction i in Art. 116, that articls 
will apply. Of course, it may with force be argued that an action 
‘for’ moveable property which the ‘agent is bound to hand over t3 
-the principal cannot be viewed às a'su.t for comperisation for breach 
of contract express or implied, such a suit differing in sub- 
stance from a suit for money on a bond which is a suit fo: 
compensation. In the view above indicated, the application cf 
Art. 115’ will ‘not be excluded. Et any rate, Art. 89 cannct 
apply when under the contract, the principal is not ‘entitled t 
call upon: the agent to pay the amount earlier than the ‘stipulated 
time. Art. "89 in our opinion stands to Art. 115 ina relation 
somewhat analogous to Art..62. It is open, to the party entitled t3 
frame ‘his action so as to bring it ade the one article or the other 
a3 it suits him. 

-AB rightly pointed: óut by the learned: J udges: “in this cas2, 
argumént that -because the duty to account subsists, the agency 
also must be taken’to' subsist is obviously fallacious; for that duty 
subsists, subject to the conditions prescribed by the Limitatioa 
Act even after’ the cessation of the agency. The test suggested for 
determining ‘whether the agency has | ceased, viz:, the ceasirig cf 
the agent to represent the principal, though a fairly useful test’ 5 
not at all a comprehensive test for the obvious reason that-the 
failure to represent the principal cannot ‘be conclusive -as io his 
capacity to represent: the principal which alone’ ‘really matte-s 
for the. purposes.of the article.’ Rerunciation’ ae the: agent oe 
failure. to parent hasia cl bearing on thé question.‘ than if 

the. principal’s-act ‘were the only dėtermining factors “--' > 
N 10 
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Vellayan Chetty v. Mahalinga Kiyar: I. L. R. 39 M. 387. 


Unlike the English O. 17, r. 2, which gives a discretion to 
the Gourts—see Ballard v. Millner 1, O. 22, 7. 4 Cl. (1) Civil 
Procedure Code prescribes that on the death of the sole defend- 
ant or one of the defendants, the Court, on an application made 
in that behalf, shall cause the legal representative to be made a 
party and shall proceed with the svit and if no application is 
made within the time limited the suit shall abate against the 
decéased defendant. The judgment under review does . not 
indicate. how the imperative provision of O. 22, r. 4 cl. (1) is to 
be got over, or the rule as to abatement in cl. (3) which operates 
ag a matter of course withcut any act of the Court. We should 
think that the effect of order £2 is to efect a stay of all proceedings 
in the suit so far as the deceased person is concerned, whether for 
or against him and any act cone in the interval would be of -no 
legal validity of. Duke v. Davies 2. But whether a decree if passed 
could be collaterally impeached is quite another matter, It is equally 
another question whether the other side will be entitled to a 
rehearing when the represeniative does not claim-one. It will be 
noticed that in Debi Baksh Singh v. Habib Singh 3, the argument 
in the lower court was that the rules of Order 22 as to addition of 
representatives applied only when the suit is pending ànd not after 
it has terminated by an order of the Court. Their Lordships how- 
ever consider Order 22 applicable and as regards the order, hold 
that the court has power to rectify a mistake inadvertently made.. 

Lakshmi Achi v. Subbarama Aiyar, I. L.R. 39 M.-488. 

There is no appeal against an order under R. 5 of O. 22 or 
any of the rules as to joinde: of parties in O. 1 or 31 but if the 
refusal of the application has the result of putting ar. end to the 
suit, an appeal would lie as ‘rom a decree and the question may 
be raised in- appeal—Subbayya v. Saminadhayyar +. This 
apparently was not a case like that, If by the act of the executor 
title in the proparty had become vested in the legatee during the 
life time of the executor (an aspect of the case referred to in: the 
argument but not in the judgment), we should.think that the case 
would have come under R, 1C of O. 22 una‘fected by the circum- 





` gtance of the death of the executar. 4 oh a e 
1, (1895). W.N, 14. - 9. (1893, D. R. 2 Q. B. 260.- .' 


3. (1918) I.D. R. 85 A. 88L (P.C) 4, (1895) I. L; Rs-18 M. 496. 
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x 3 Nagindas Bhagwandas v. Bachoo. Hurkissondas: I.. L. R. 40 
B. 270. (P. C.) l l 


The decision of their Lordships 5, of course, fina! ; but the 
case is interesting as an illustration of the way in which she 
Hindu Law texts have sometimes fared at the hands of Orien- 
talists and of Judges, who have had to look to them for light. 
The point for decision was as to the share taken by an adopted 
gon in a partition with his adoptive uncle, in respect of the 
grand-father’s estate, It is, of course, now too late ia the cay 
to go back to the numerous conflisting: texts which ascribe 
different positions to the adopted son in the scale of subsidiary 
sons. The modern partiality for the adopted son has placed 
him on a footing of almost complete equality with the 
natural born son. The restriction as to share, imposed by 
the text of Vasishta, ina case of partition between an adopted 
son and a subsequently born aurass son has however been 
recognised by the Courts, but that tezt does not in terms cover 
the question now under consideration. Among Sanskrit writers 
the only author dealing with it is the writer of the Dattaka 
Chandrika (8.° V, para. 25). In the opinion of Indian Sans- 
kritists and of many Indian Judges (neluding Sir John Edge 
himself) his authority is very low. But the Privy Council have 
taken a different view, and Sir John Edge, now as the mouth- 
piece of the Privy Council, accordingly proceeds on the footing 
that the case has to be determined wita reference to that text. 


With all respect, we are obliged to say that it is well nigh 
impossible to follow their Lordships m their interpretation of 
the passage. The translation by Mr. Sutherland even with 
the emendation thereof in Raghutanand Doss v. Sadau 
Churn Doss 1, is unfortunately inaccuzate and a comparison of 
that with the translation by Sir Ramakrishna Bandarkar (set 
out in their Lordships’ judgment) will make it clear that 
Mr. Sutherland’s translation fundamentally varies the meaning of 
the text. The opening sentence of S. 25 is obviously mistranslated 
by Mr. Sutherland and his interpolation of the words ‘as a general 
rule’ in the middle of the paragraph and of the words “ the 


(1878) LL B40. 5,5 
N 1] f 
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adopted son of one adopted’’ towards the end, has unfortunately 
clearly misled many. .The text itself runs as follows :— 

ud afta: garded adie sateen aAa 
TEA ajea | 

Taha aig wes: frames aE- 
agaga anaana: der gadaa SARATE 
FERTA AI: TAS g A aai: gA TT 

qa eana Aga: aaRS: wea aAa AiR 
gimna ATA. 


In the well known way of sanskrit writers, the last . passage 
ye-affirms the proposition laid down in the first passage; the in- 
termediate passage contains the opponent's argument and the 
author’s refutation thereof. 

-It is somewhat singular that their Lordships proceed to 
decide the case on the assumption that even as translated by Sir 
Ramkrishna Bandarkat, this passage is not inconsistent with the 
view they take. It is impossible to accept the suggestion that 
the author is here contrast-ng the case of a competition between 
an adopted son of a natural born son and that natural born son’s 
natural born brother with the case of an adopted son of an adopted 
son competing with a natural born son of his adoptive father’s 
adoptive father. If ex hypothest, both father and son had come 
in by adoption the reference to m@aaTTeTefg : is meaningless. 
The author is laying down that in the case of a grandson by adop- 
tion the ‘father’s share’ means the share that would have been due 
to the father if he had been of the same kind‘as the son himself. 
We cannot help feeling that the Privy Council have been misled 
by Mr. Sutherland’s translation and by the fact that Vasishta’s 
text deals only with a case of competition between sons of the 
same father. Paragraph %5 of S. 5 of the Dattaka Chandrika is 
really not an illustration of the application of Vasishta’s text but 
an extension of it on grourds of logic and congruity., 

As for the Indian cases, the decision in Tara Mohum V. Kripa 
Moyee | is clearly based on } Mr. Sutherland’s rendering. Those 
in Dinonath v. Gopal Churn 2 and Surjokant v. Mohesh Chunder 3 
only hold that this rule of the Chandrika has no application to 
cases where an adopted son anda natural born son claim to 


1. (1868) 9 W. R. 428. 2. (1881) 8 C.L. R. 57, 
- 8, (1882) I. D. R, 9 C. 70. 
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inherit as distant collaterals and daughter's sons respectively. In 
Dinonath’s 1 case, the learned judges, though they purport to follow 
the decision in Tara Mohun v. Kripa Moyee 2 expressly say at the 
end that the true meaning of $s. 24 & 25 of S. 5 of the Dattaka 
Chandrika is that an adopted son and the adopted son of a natural 
born son stand in the same positior. In Raja v. Subbaraya 3 the 
jearned judges no doubt expressed a doubt as to the correctness 
of the interpretation in Raghubanand’s case, but the grounds for 
the doubt are not even indicated. The actual decision in Raja v. 
Subbaraya 3 that among sudras the adopted son and the aurasa 
son share equally has now been dissented from (Karuturi v: 
Karuturi +t. 
Among text-writers, Mr. Mayne has obviously been misled by 
Mr. Sutherland’s translation when ke says that the commencement 
of para. 25 lays down explicitly that the adopted son of one natural 
son inherits equally with the natural born brother of such son 
(Hindu Law, S. 170); and this leads him on to the view that the 
rest of that paragraph deals with the case of the adopted son of 
an adopted son. Messrs. West anc Buhler do not notice this text 
particularly, but in a note at p. 372, they observe that the deci- 
sion in Raghubanand’s case (which however is not very accurately 
stated) would not be right on the principle of an aeoo son fuily 
representing his father in the absence of a natural gon.’ Mr. Ghose 
(Hindu Law, p. 614) considers thas the decision in Raghubanand 
Doss v. Sadhu Churn Doss ® may be correct in the main. 
Mr. Sarkar also (Law of Adoption, 2nd Ed. p. 400) approves of 
the view there taken as to the effect of the passage in the Dattaka 
Chandrika, but he is of opinion that the rule is applicable only to 
cases of ‘inheritance’ properly so called, and not to those governed 
by the Mitakshara doctrine of right by birth. But, as against this 
it must be remembered that the text of Vasishta (restricting the 
- adopted son’s share as against an after-born aurasa son) is as much 
in conflict with the ‘right by birth’ theory, yetit is accepted by the 
author of the Mitakshavra ; and when the Mitakshara deals with 
partition, it treats of the partition both of the ancestral property 
of the father and of his self-acquired property; and the right 3y 
birth is allowed to the son in both kinds of properties. As to the 
ne Aen eee ee eee 


1, (1881)86 L. BR. 87. 2. (1868) 9 W. R. 423. 
3. (1888) I. L. R. T M. 253. 4. (1915) 29 M. L. J. 710. 
5. (1878) I. L. R. 4 0. 425. 
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elfect of the doctrine of ‘representation’, 7. ¢., that the son would 
take whatever the father would have taken, we venture to observe 
that the Mitakshara in Ch, I, 8. 5 is only laying down the rule of 
stirpital division and it cannot be understood as providing that the 

‘share’ of the father devolves on the son. Such a notion is obviously 
inconsistent with the settled rule that if after the death of one son 
but before the date of partition, other sons die without leaving 
issue, the son (if any) of the fizst predeceased son would take an 
increased share according to tha number of branches existing at the 
date.of the partition. 


= ———————s 


' Bhaskar Gopal v. Padman Hira, J, L. R. 40 B. 818. 


The learned judges do rot seem prepared to follow the ex- 
treme view taken in Sibendra Pada Banerjee v. Secretary of 
State 1, as to the inapplicability of the rule as to ‘delivery’ in S. 54 
of the Transfer of Property Act to cases in which the vendee is 
already in possession. But thəy hold that as the vendee was in 


. possession as a tenant, the vendor had only the ‘reversion’ to sell, 


and that can be transferred on_y by a registered instrument. This 
would no doubt be so where a landlord seeks to transfer the 
reversion to a third person, bus we are not sure if the transaction 
should be regarded in the same light even ‘when the transfer is 
from the lessor to the lessee, for as between them an ‘implied 
surrender ’ is possible under tke law. We rather think, it would 
depend upon the nature of the transfer in each case, whether the 
tenant retains his term and takes only a transfer of the reversion 
or surrenders his term (by implication) and takes a sale. of the 
property itself. In the latter case, a registered document will 
not be necessary when the prcperty is below Rs, 100 in value. In 
the Bombay case, the appellant may nevertheless have failed as 
against the later transferee (who had purchased under a registered 
instrument) by the operation of 8. 50 of the Registration Act. 


=- - - m . è w = - = - — - =r ai r e e 
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“NOTES “ INDIAN CASES. 


Kishan Lal v. Sultan Singh: I. L. R. 38 A. 5. 


The Court has no power to dismiss a suit because it hàs 
reason to believe that the plaintiff is keeping back certain valuable 
evidence. It is only if the plaint. admits possession of a 
document and fails to comply with the order of the Court for 
inspection, that the suit can be dismissed for default of prosecution. 
If the court has reason to believe that a party is keeping back 
documents the court is entitled to draw adverse inferences against 
the party so withholding but it cannot dismiss a:suit. 


Madho Ram v. Nihal Singh: i. L. R. 38 A, 21. 


Before the recent Privy Council Jecisione which have. settled 
the question, three different views prevailed in India as regards 
the nature of and the limitation applicable to applications under 
the Transfer of Property Act for an order absolute for sale. The 
view held in Madras was that the preliminary decree was the zeal 
and only decree in the case, and all subsequent applications for 
whatever purpose made, were only applications in - execution to 
which under certain circumstances; that is to say wheneyer the 
third column of art. 179 would be inapplicable, art. 178 would 
apply but otherwise art: 179 would be applicable. See Mallikarja- 
nudu Setti v. Lingamurthi Pantulw cd etc., 1 Vadapuratte v. 
Vallabha Valija. Raja ? Rangiah Gounder v. Nanjappa 
Rao 3. , The final decree did not in that view afford. any. 
fresh starting point for limitation.’ The view taken in Allaha- 
bad, on the other hand, was that though the application 
for order absolute was really an application for execution. 
there would be a fresh start for limitation from the, final 
decree. The Calcitta High Court was .of opinion,that the 
application for anorder absolute was in fact only an applica- 
tion in the suit which would b3 pending till the final 
decree was passed and that such an application being under 
the Transfer of Property Act and not underthe Civil Pro- 
cedure Code to which alone art. 178 or 179 would. apply, 
neither of those articles applied and tha application could be made 


- s ~ 





1. (1900) I. L. R. 25 M. 244. a. (1901) I. L. R. 26 M. 800 
3, (1903) I. L. E. 26' M. 180. ` 
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at any time. (See Tiluck Singh v. Parsotin Per shad 1 Madhab- 
mani Dassi v. Lambert 2 Rahamit Karin v. Abdul Karin 3.) The 
effect of the recent Privy Council decisions in: Ashfaq Husain v. 
Gauri Sahai- + Batuk Nath v. Munni Dei 5 Abdul Majid v. Jaw- 
ahir: Dal! Munna Lal Panash v. Sarat Chander Mukerji 7 -would 
eem to be to afirm the view of the Allahabad High Court and to . 
hold that the preliminary decree and the final decree afford fresh 
‘starting points of limitation including that prescribed by sec., 48 
@.-P. C. See Venkatamma =. Manikkam Nayani Varu 8, Neither 
Batuk Nath v, Munni Dei §-nor Abdul Majid v. Jawahir Lal ê how- 
ever affects Rangiah Gounder & Co. v. Nanjappa Rao 9 so far as it 
applies art. 178 to certain applications for order absolute as in both 
those cases there was an appellate decree confirming the original 
decree from which limitation could run under art. 179. There 
ig‘no scope for such differences of opinion under the new Code. 
The applications are applications in suits and not being in the 
nature of reminders to the Court of its duty to terminate the suit 
but applications requisite under the law-as preliminary to Court's’ 

firthet‘action, art. 181 would appropriately apply to them. As re- 
dards the. starting point for art. 181, in ordinary cases when there is’ 
no appeal, there would be no difficulty and it would*be on the ex; 
piration of the period fixed Zor. payment. Their Lordships hold in 
„this case that the same would be the case even when there has been 
an.appeal when the appeal judgment affirms that of the Court 
below. It:could not be denied that if the appellate Court varied 
the decree in any particular, there would be a fresh right to apply 
on the appellate decree and we fail to perceive why it should be 
different ‘when the appellate judgment is an affirming judgment, 
On the true theory of appeals, the Lower Court’s decrée becomes 
merged in that of the Appallate Court and the only operative 
decree thereafter -is the appellate decree Krishnamachariar v, 
Mangammal9, Such being the case, it is but right that limitation . 
should:'run only from the appellate judgment. The ratio of. 


Ashfaq Husan v. Gauri Sahai t, also would seem to Suppen 
J2 





` i1, (1895) I. L. R. 22 0., 924. 2. (1910) I.L. R. 87 C. T96. - -3 
<- BL (1907) I. L. R. 34 C. 672, 4. (1910) I. L. R.38A 264, 
Le ed (1907). I. L. R. 36° A.,284: 6. (1904) I. L; R.-86 A. 850. 
. (1914) I. L. R. 42 0. 776. 8. (1914) 17 M. L. T. 399=26 I. O. 344. 
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` (1901) I. L. R. 26 M. 780. 10. (1902) i. L. R. AGM, gi. `. 
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this conclusion. `” Somewhat ` analogous questions- have drisén 
in respect ‘of applications to rəvive execution : applicatiote 
‘struck off,‘ applications by way of restitution and the: Còurtë 
have held Toa limitation commences from the final decree 
or order and not from the original desree or order Sheikh Maho- 
med v. William Alfred Thomas 1. A similar view has also been 
taken with reference to the effect of decrees in connection with 
arts. 62, 97 and 120. Rajagopalan v. Thiruppanandal Thambiran2 
Bassu. Khan and others v.. Dhurn. Singh.?, But the : point 

is by no means clear. ip ee | 


, Sital Prasad v. Lal Bahadur: I. L. R. 38 A. 75, 


A petition which merely rec-tes an adjustment would 
obviously not require registration kut whether apart from the 
decree, the adjustment so proved could be relied upon depends upon 
the nature of the adjustment. Ifthe adjustment amounts io a 
transaction for whose validity a regisiered writing is essential, the 
adjustment cannot be relied upon but if the adjustment is nothing 
more than & compromise of a doubtful right, it does not require 
registration, not being one of the transactions for which writing 
is required ‘by the Transfer of Eroperty Act.. If the petision 
instead of merely reciting an aGjustment purports itself to be 
a record of the adjustment, then how far the petition can be. relied 
upon is a question of great difficulty on which judges have widely 
differed, see R. P. Chelamanna v. R. P. Rama Row 4, Whether 
a petition merely recites an adjustment or in itself is the record of 
adjustment, is one depending upon the facts of each case but on 
which considerable difference of opinion is possible. 


ee 
I 


Abid Ali v. Imam Ali: I. L. R. 38 All. 92., P 

Notwithstanding the strong əxpression of opinion of 

Mr. Amir Ali in the course of the srgument in Matadin v. Sheik 

Ahmed Ali ® the Courts in India haye recently shown a tendency. 

to recognise'the principle of de facto guardianship even under 

the Mahomedan Law. Mafazzul Hozain v. Basid Sheikh 6 Ram 
1, (1811) 11 I.C. 972. -~ |, (1907) 17 M. E.J. 149. ` 


' 8. ` (1888) I. L. R. 11 A. 4T. i. (1910) I. L. R. 36 M. 46. 
&. (1912) M. W. N. 188 (P. C.) l ` `(1906) I. L.R 34 Č.86. ~ 
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Charan Sanyal v. Arukul Chanira Acharjya 1 dyder man Kutti v. 
Syed Ali 2. In the last named case Mr. Justice Abdur Rahim shows 
that that principle is recognised by the Mahomedan Law and 
reference to principles of equity is unnecessary. and considers. 
the limits..of such concession. Of ccurse the powers Of the guar- 
dian- de-jure himself are very restricted under the Mahomedan Law 
and a de facto guardian cannot claim larger powers and necessity 
under the Mahomedan Law necessarily has a different connotation 
from that under the Hindu Law. Even in cases under the 
Hindu Law, alienations by de facto guardians ‘(not being natural 
guardians) do not attract all the consequences of an alienation by 
de jure guardians (Thayammal v. Kuppanna Kounden)? and 
it may be questioned whether the rule as to. inquiry justifying 
alienation can legitimately be extended to them. 


Emperor v. Lal Singh : I.L. R. 38 All, 395. 


l The opposite construction adopted by the High Court of 
' Bombay in R. v. Kalubhai*®Meghabait and by our Court in 
Uruma Mudali and others’ may no doubt lead to conflict- 
ing judgments but such a result is not provided ae by the 
legislature in cases coming within S. 408 cl. (a) S. 411. ` The 
strongst argument is that tke legislature had the fatecpretibion 
placed by the Bombay High Court before it and yet did not 
make the point.clear in the Act of 1898. . On the other hand, the 
? difference in language between $. 411 ‘and S. 413 is noteworthy. 


ed 


Kunwar Sen v. Durbari Lal,: I. L. R. 38 All. 411. 


Obviously, mere entry of a man’s name in the Revenue 
Register as the owner of a land cannot amount to adverse posses- 
sion of the land but the further question decided namely that 
the equity of -relemption which is not capable of possession 
cannot be adversely “ possessed ” has been otherwise decided in 
this court Subramania Iyer v. Balasubramania Iyer ©. : 


i. (1906) I. L. R. 84 C. 65, 2, (1912) I. L. R. 87 M. 514. 
8. (1914) 27 M. L. J. 285. 4. (1870) 7 Bom. H. C. Gr. cases. 35. 
5. (1914) 16 M.L.T. 88=23 I.C 928. 6. (1918) 88 M. 983, (F. B.). 
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Ramacharan Lal v. Rahim Baksh, I. L. R: 38.A. 416. 


"The question in this case is the same as that in Appandat 
Vathyar v.. Bagubali Mudaliar 1 but unlike the’ Madras High ~ 
Court, the Allahabad High Court refused to attach any signii- 
cance to Pathakrama. There is no question that io point of 
religious efficacy, the mother’s brother’s son is superior to the 
mother’s sister’s son but at the sams time it ‘cannot bé denied thit 
according to the popular notions, th3 relationship of the mother’s 
sister’s sons is closer than that of mother’s brothers sons and 
this is reflected in the prohibition of marriage of the one > and not 
of the other. D 


c 
Chottey Lal v. Lakhmi Chand Magon Lal: I. Le R. 38 A. 425: 


If the case pending before a Small Cause Court can validly 
be transferred to a court not having small Cause powers, that 
court should be considered for the purpose of the suit, a cour; bf 
small causes with the further result that the procedure of Small 
Cause Courts as well as the the revisional powers of the Hich 
Court becomes applicable to the such court quoad that suit. Mo 
doubt a sgmewhat anomalous state of affairs but the policy of 
S. 24 C. P. C. is for the legislature and not for the courts. 


Radhika Prasad v. Secretary of State for India, I. L. R. 38 
A. 438. 

-On an- application for succession certificate, the right to tae 
‘succession certificate is the only question that can legitimately >e 
gone into 7. e. theright of the applicant to represent the 
deceased person. The validity of the alleged claim of the deceased 
person is entirely beside the scope cf the inquiry and the alleged 
debtors can have no locus standi.. The indemnity that the succes- 
sion certificate affords is against the claimants to the estate of tae 
deceased. Ifthe court undertakes to decide disputed questions 
between the debtor and the representative it is obviously arro- 
gating to itself the functions of the court to try the suit for the 
alleged debt. 

1. ( 1909) I. L. R. 38 M. 439. 
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Laxman Nilkant v. Vinayakkeshyi, I. L. R. 40 B. 329. 

The: question for decision in this case was whether the 
interest of a member in joint family property could be attached 
in execution of a money decree obtained against his brother in 
respect of a debt borrowed for the benefit of both, It does not 
appear whether or not the judgment-debtor was the managing 
member of the family. The learned judges hold that whatever 
may. be the effect of a sale (if one had been allowed to take place), 
where the stage of sale has noz been reached, there is no reason 
for assuming jurisdiction to dispose of property belonging to. 
one not a party to the suit nor the representative of the judgment* 
debtor. It seems to us that the question has not been dealt with 
from the correct standpoint ard it is noteworthy that the judg- 
ment makes no reference to the line of reasoning adopted in deci- 
sions like Lallubhai v. Vijbukhandas Jagjivandas 1, Rangiah 
Chetti v. Thanikachella * and Nunna Setti v. Chidaraboyina 8. 
The Civil Procedure Code authorises the attachment in execution 
not only of property belonging to the judgment-debtor but also of 
that over which he has a disposing power which be may exercise 
for his own benefit. It is by virtue of this provision that in exe- 
cution of a money decree against the father the interest of his 
sons in family property is allowed to be attached. Anè as pointed 
out by Subramania Aiyar, J. in Rangiah Chetti v. Thantka- 
challa 2 “ if the son’s share is property which the father has power 
to dispose of for his own benefi} * * * * how can the share of any 
ótheř undivided coparcener which thé managing member can con- 
vey for debts incurred by him for legal necessity be treated diffe- 
rently ?” In Sardarmal v. Aranvayal Sabapathi + which was a 
case arising out of the insolvency of the manager of a joint family 
(other than a father) Strachey, J. held that but for the vesting 
order the creditor could have attached and sold on account 
of à family debt, “ not only the interest of the judgment-debtor 
but also the in tevoet of the whole joint family of which he was 
the manager.” In Shiam Lal v. Ganesh Lal 5 ason who had 
been impleaded i in the suit against his father but as against whom 
the suit had been dismissed, sued for a declaration that his share 


1. (1886) I. L. R. 11 B. 87. 9, (1895) I. L. RB. 19 M. T4. 
. 3. (1902) 1.0. R. 36 M. 214, “4. (1896) I. L. R. 21 B. 205. 
5. (1905) Z. L. R. 28'A. 288. 
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in the family property was not liable to be attached’ in execution 
of the decree that had been passed against the father alons; but 
the court held that unless the debt was shown to be- illegal -or 
immoral] the son could not -preveni the attachment and sale of 
his- interests as well. We see: no warrant for the distinction © 
between the stage before the sale and that after it. Tf the learned 
judges had definitely come to the corclusion that a sale in exesution 
of @ money decree against a managing member can never pess 
anything more than his personal interest 7.¢., that- Hari Vithal v. 
Jayaram Vithal 1 was not right, tha position would then be differ- 
ent. But they leave that point open. 





Hansa Godhaji v. Bhawa Jogaii: I. L. R. 40 B. 333. 


Much as we appreciate the sentiment underlying this 
decision, we cannot help observing that the decision is irrecon: 
gileable with the clear language of D. 21, R. 2 and is ab varianse 
with the whole course of case law relating to that provision. The 
interpretation placed on the rufe by Heaton, J, in Trimbck 
Ramakrishna v. Hari Laxman 2 was not concurred in by hig 
colleague (Chandavarkar, J.) and-stands alone. Fraudulent conduct 
on the part. of judgment creditors, in ignoring adjustments outside 
court, may be a fit matter.for punishment by criminal courts. or 
may afford a basis for a claim for damages in separate proceedings 
but the policy of the law, so far as she executing court is concern- 
ed is unmistakeable. It is not for the courts to sit in judgment 
upon it, however much they may regret it. 


e i ` a 


Sitabai v. Laxmibai: I. L. R. 40 B. 337. 


_ The question of jurisdiction raised in this case turns upon 
whether a widow's claim to have her maintenance charged upon 
certain immovable properties involves ‘the determination of any 
right to or interest in immovable property’ within the meeninz 
of 8. 16 (d) of the Civil Procedure Gode. The view here taken 
is substantially the same as that adopted by the Madras Higa 
Court in Sundara Bai Sahiba v. Tizumal Rao Sahib 3, whica 
however was decided under the’ corresponding provision in tha 
Letters Patent. In the Madras a the learned judges observel 


(1830) T. L. R. 14 B. 597. (1910) 1, L. R 34 B. 676. 
. 8. (1909) I. L. R. 33 M. 181. 
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that the right of maintenance is ‘ not merely a personal obligation. 
It is a real right but is not a charge or any other proprietary 
right until it is referred to specific property by contract or decree.’ 
We fee] some doubt as to the correctness of this description 
nebulous as it is, and we are not sure if the view thatit is a ‘real’ 
right is consistent‘with the decision in Kalpagathachi v. Gana- 
pati ‘Pillai 1, that a release of a right to maintenance does not 
require to be registered. (For a full discussion of the nature of the 
right to maintenance see Lakshman v, Satyabhama 2.) In so 
far as there isa claim to have the maintenance charged on 
‘specific immovable property, the applicability of S. 16- (d) 
Civil Procedure Code to thə case depends upon the conno- 
tation of ‘the word ‘determination ` viz., whether it covers the 
‘creation’ of a charge by the decree to be passed or it signifies 
only an adjudication as to an ‘ axisting’ interest. In the latter view, 
it would be difficult fo maintain that the person entitled to main- 
tenance has an existing interest in the property sought to be 
charged (the question is left >pen by the Judicial Committee in 
Roshan Singh v. Balwant Sir-gh 3). But the wider interpreta- 
tion is more in accordance with accepted principles as to juris- 
diction over Immovable property ; ; for otherwise it may become 
necessary for a court to create by its decree a charge on property 
not situate within its jurisdiction. It may also be mentioned in 
passing that a claim to charge maintenance on specific immov- 
able property was in Dose Thimmanna Bhutta v. Krishna Jantri 4 
held to be a suit in which a right to immovable’ property was 
directly and specifically in question, within the meaning of the 
rule as to es pendens. 


t 


- 1- (1881) I.L R.3M 184. 2, (1877) I. L. R. 2 B. 494. 
3. (1899) I. L. R. 22 A. 191, 199, 4. (1906) I. L.R 29 M. 508. 
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NOTES OF INDIAN CASES. - 


The Municipal Board of Allahabad v. Tikanda Jang: I.L.R. 
38 As 52. i 

The Full Bench of our Court in Natesa Aiyar v. Appavu 
Padayachi 1 has taken the view that the deposit that is forfeited 
is not “a sum named in the contract as the amount to be paid 
in case of breach” within the meaning of S. 74 of the Indian 
Contract Act ; in that view the vendor though bound to give 
credit for it is not restricted to that amount as compensation for 
breach. The President of Vellore Talug Board v. Gopalasami 
Naidu #. This case is not in conflict with the decision of 
the Full Bench but proceeds upon the construction of the 
conditions of sale in the particular case. . Ona construction 
of those conditions, the Court came to the conclusion that 
the only penalty that was prescribed for non-payment of the 
purchase-money was the forfeiture of the deposit and that 
the vendor should have the right to resell. There was no 
clause that if on such resale, there should be deficiency, that 
deficiency should be made good by the vendee. The specific 
claim made in the case, vtz., the claim for the deficit might be got 
rid of that way but whether in the absence of an express clause 
in the contract his right to damages under 8. 73 of the Contract 
Act could be so got rid of is certainly open to question, 





Jibar Kunwar v. Gobind Das.: I. L. R. 38 A. 56. (F. B.) 

The decision in this case is obviously right. When in fact the 
parties are not co-owners, and they do not also purport to deal 
with each. other as such, the mere fact that the result of the 
arrangement is that property is divided between two persons 
cannot make the transaction an “ instrument of partition.” 





Barati Lal v. Salik Ram: I. L. R. 38 A. 107. 

This is a case more or less upon the line but the conclusion 
_ is, we think, right. Here the daughter set up a limited right in 
' herself; the brother’s son contended on the other hand that the 
property belonged absolutely to himself. A compromise was 
entered into by which the brother’s son, on receipt of considera- 
tion, gave up his right and agreed that the daughter should take 
absolutely. There were two ways in which the transaction could 
~ i (1918) I. L. R. 388,M. 178. 2. (1913) I. L. R. 38 M. 801. 

N 13 
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be looked at; it could be looked at as an acknowledgment of the 
daughter’s right as such dauzhter, with a promise by the Yever- 
sioner not to claim succession or it might be looked at as a 
settlement which acknowledged the truth of the case of neither, 
and which neither was entitled to impeach relying on the case of 
the other. Their Lordships hold apparently that in neither view 
the brother’s son was entitled to recover the property. That on the 
second view, he would not ke entitled to succeed, we agree; but 
we do not at all feel sure that he would not be on the first, 
The distinction between agreement not to claim the right when 
it should fall in and a releas> of reversionary rights, is, we must 
confess, hardly a tangible ore. 


ee 


Dujai v. Shamlal: I. L. R: 38 A. 122. 

_ From the point of view of common sense there is much to 
commend this judgment. Plaintiff says that he is the real mortgagee, 
his wife in whose name tke mortgage deed stands being only a 
benamidar and makes her a party defendant. She does not object 
to his claim. Under those circumstances, if by the course adopted 
no defence of the other defendants (mortgagors) on the merits is 
prevented; it does not seem tc be any concern of theirs as to which 
of them is really entitled. 1f for instance they could show that 
the suit was instituted by the plaintiff to avoid the plea of limita- 
tion, the wife not being available at the time of filing the plaint 
that may give them an interest in the question but in the absence 
of any such interest, if is difficult to see why they should be 
allowed to agitate it. Indeed, it has been held that an adjudication 
as between parties similarly situated is conclusive against third 
parties not interested in the question. Ramamurtht Dhora v. 
. The Secretary of State for India in Council 1. Convenient 
as this rule may be, we are afraid it is opposed to the 
judgment of the Privy Council in Aumirtolall Bose v. Rajo- 
neckant Mitter 2, Referring to a petition by the aunts of 
the plaintiff therein preferertially entitled to succeed (who were 
defendants in the case) in waich they acknowledge the right of the 
plaintiff their Lordships say “the petition did not amount to a 
conveyance ora disclaimer of title but merely to an admission 
made more than six months after the commencement of the suit 
that the plaintiff was the real heir and that they had no’ defence 
to offer. It is clear that an admission or even a confession of 


1, (1911) I.L. R, 36 M. 141. - 2, (1875) 28 W. R. 214. 
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judgment by one of several defendants in a suit, is no evidence 
against another defendant. Suppose the real heir had been 
barred by limitation, she could not by her admission contrary to 
_ the fact that the plaintiff was the real heir, have bound the other 
defendants and thus have entitled the plaintiffs, upon a question 
of limitation to a deduction of the period of his minority to which 
she would not have been entitled herself.” 





Ram Baksh v. Ram Lal, I. L. R. 38 A. 217, 

In applying Subba Rao v. Rama Rao 1a point that is over- 
looked but has considerable bearing is that whereas under the 
Code of 1859 a party could not combine claims with respect to 
immoveable properties within different jurisdictions, without the 
permission Of the Court under the later Codes, no such permission 
is needed. This change does cut out the root of the reasoning of 
in Subba Rao v. Rama Rao 1. However that may beO. 2, r. 2 
could not have barred the suit in this case. The right of a co- 
Owner in joint possession to have partition is a continuing cause 
of action and the fact that he has omitted to sue at one time can’t 
prevent him from suing at a later time. The case would be en- 
tirely different if there was an ouster at the date of the previous suit 
in which c&se, there would be no continuing cause of action at 
all, the cause of action accruing once forall when the disposses- 
sion took place. To this extent we think the statement that 
O. 2, r. 2 does not apply to partition suits-requires qualification. 
In also another matter, we think the statement of lew of 
Mr. Justice Walsh requires qualification. While it ie true 
that “a right which a litigant possesses without knowing or 
_ having known that he possesses it can hardly be regarded as a 
“portion of his claim” Amanath Bibi v. Imdad Hussain, 2 the 
section “ plainly includes accidental and involuntary omissions as 
well as acts of deliberate relinquishment ” Mnshee Buzloor 
Ruheem v. Shumsoonissa Begum 3. 


Ganapat Rai v. Multan: I. L. R. 88 A. 226. 

As Mr. Justice Mukherjea says in Bhaiganta v. Himmat 4 
Ss. 115 and 116 of the Evidence Act may not be exhaustive and 
there may be other rules of estoppel, one of them being that a 
- tenant is not entitled to deny the title of the landlord even after 





_..1, (1867)3M. H.O. 376. . 2. (1888) I. L. R. 15 C. 800 (B.C). 
B. - (1867) 11 M. I. A. as 605. 4. (1916) 24 O.L.J. 108=20 C.W.N. 1835, 
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the determination of the tenanzy. ‘That is a perfectly intelligible 
position. The position taken in this case is however different 
and it is supported by the Privy Council decision in Bilas Kun- 
war v. Desraj. Ranjit Singh 1 viz. that S. 116 directly governs. 
It must: be confessed that a certain strain on the words of the 
section is needed to reach that result. Either the expres- 
sion “continuance of the tenancy” is to be understood in a 
special sense or the duty to surrender must be taken to flow from 
the fact of the tenancy the legal offect of which cannot be 
destroyed by proof of title in cthers. The conclusion, however, is 
beyond the pale of controversy. 


Pa 


Ali Husain v. Hakin Ullah : I. L. R. 38 A. 230. 


This seems to bean obvious case. On the one hand the 
\benefit of the covenant could not run with the land reserved 
without an express assignment; on the other, the burden of the 
covenant could not run with the land sold asthe covenant did not 
“touch or concern ” the land. 





Abdul Karim v. Islamunnissa Bibi: I. L. R. 38 A. 339. 


, At the first blush, the argument based on the similarity in 
the language of Art. 165 and O. 21, Rr. 100 and°108 might 
appear conclusive but on second thoughts it will be found that 

' the arguments on the other side are by no means negligible. 
Art. 165 does not refet to R. 100, on the other hand while R. 100 
speaks of applications by persons “other than the judgment- 
debtor ” Art. 165 speaks of application by “ person dispossessed.” 
Again, the effect of R. 103 and S. 47 taken together, see Rama- 
swami Shastrulu v. Kameswaramma *, is to compel persons 

other than the judgment-debtor not being transferees from him 
after institution of the suit (e. g., purchasers in execution of 
decrees) to apply under R. 103 within the time limited by 
Art. 165. No valid reason can be suggested why those persons 
should be accorded a less favourable treatment than the judg- 
ment-debtor or his transferees. Lastly, the construction adopted 
by the Madras and the Allahabad Courts was before the legislature 
when the Act of 1908 was passed ; nevertheless the lppislature 
allowed the old language to continue. 


—_— 





Lasd SE ee rg ee en 
1. (1915) L. L. R. 87 A. 55T. 2. (1900) I. L. R. 28 M. 861. 
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Sonu Walad Khushal v. Bahinibai: I. L. R. 40 B. 351. 


This is a case practically on all fours with Dampanaboyina 

v. Addala Ramaswam 1, though we find no reference to the 

Madras case, either in the arguments or in the judgment. The 

attempts made from time to time to define the expression ‘ cause’ 
of action’ have done the cause of procedure more harm than 

good, for the language used in each case is necessarily such as to 

meet the particular objection to which prominence was given in 

that case. Undue stress is thus sometimes laid on the ‘title of 
the plaintiff? as being the chief element in determining his 

‘cause of action’ while in other cases more importance is attached 

to the ‘infraction’ thereof. But whatever tke reason may be, 

few can help feeling that it does little credit to the judicial 
record of this country that in numerous cases a litigant has to 
pass through three Courts before he can feel sure that his suit 
has been properly framed. om 


—— ee 


- Gangabai Peerappa v. Bandu: I. L. R. 49 B. 369. 


. The decision in this case that an illegitimate son among 
sudras can inherit even where he was born of a , mother 
who had been married to another before her 2oncubinage, must 
be taken to be limited to the Bombay Presidency; though even 
there, the right is denied if the illegitimate son is born during 
the continuance of the mother’s married statas. The Calcutta 
High Court went to the other extreme in confming the right of 
inheritance to one born of a ‘ female slave’ (See Kirpal Narain 
v. Sukurmont 2, Ram Saran v. Tekchand 3), but even there the 
more recent tendency is towards the intermediate view, obtain- 
ing in Madras, of recognising a right of inheritance in one born 
of a permanent and exclusive concubinage See Chathurbhyj v. 
Krishna Chandra £ The Madras authorities are collected in 
the judgments in Soundarajan v. Arunachalam 5, and the Full 





1. (1902) I. L. R, 25 M. 736. 2. (1891) I. Ù. R. 19 C. 91. 
8 (1900) I. L. R. 98 C. 194. 4. (1618) 16 C.L, J. 885. 
l 5. (1915) I. L. R. 39 M. 186. (E. B.) 
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Bench ruling has for the-present set -at rest -the question raised 
by Sundaram v. Minakshi 1, whether if the mother was a dan- 
cing girl attached to a temple, the son can claim to inherit to 
his putative father even though born of an` exclusive and conti- 
/ nuous connection. It may also be noted that the Full Bench 
attach no importance to the circumstance (relied on by Seshagiri 
 Aiyar, J.) that the woman was nota virgin when she became the 
concubine of the plaintiff's father. 


On the question of the ‘share’ to be allotted to the illegiti- 
mate son when there are other heirs taking with him, ‘the deci- 
sicn under notice is in conflict with the view adopted in Madras 
ina recent cass Visvanatheswami v. Kamalammal 2. In so 
far as reliance is placed in the last mentioned case on the Bombay 
decisions in kahi v. Govind 8, and Sheshgiri v. Gireva *, the obser- 
vations thereon in the present judgment deserve’ notice. Even 
among the Madras authorities referred to, none of the earlier 
cases except perhaps Chinnarmmal v. Varadarajulu 5, had directly 
to decide the question of the extent of the ‘share’ of the illegiti- 
mate son and the decision in -isvanathaswamti v. Kamalammal 2, 
seems to us fairly open to reconsideration, when the question 
should come up again. The argument on the basis of the Sans- 
krit texts is clearly stated in the decision under notice and even 
in the Madras case, the learned Judges admit that much may be 
` said in favour of that view. 


+ 


m 


Shavakshaw v. Tyab Haji Ayub: I. L, R. 40 B. 886. 

We wonder why no reference is.made by Macleod, J, to 
the decision in Harakhbai v. Camnabar 5, on the strength of which 
the application before him seems to have been made. Itis any: 
how clear that the two cases take divergent views as tothe 
procedure to be followed by a party toa suit, when the subject 
matter thereof had since the institution of the suit been made the 
subject of an arbitration and award without the even of 
the Court. 


1. (1912) 16 I. ©. 787. 2. (1915) 30 M. L. J. 461. 
3. .(1875) I. L. R. 1, B. 97. 4. (1889) I. L. R. 14 B. 282. 


5. ae I. L.R 15 M. 307. 6. (1912) I. L. R. 87 B. 689, 
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It is perbaps not altogether beyond doubt whether the juris- 
diction of a court to decide a suit pending before it can be excluded 
except in one or other of the ways provided by statute. Cf. Raje 
of Venkatagiri v. Chinta Reddi 1, We are inclined to agree with 
Davar,J. (in Harakhbav’s case) in spite of the decision to the 
contrary in Nanjappa v. Nanjappa 2 that the arbitration sections 
of the Civil-Procedure Code do ‘not contemplate a reference in & 
pending suit except by order of the Court. See also Venkata- 
chala v. Rangiah 8. [t seems also fairly clear that an agreemens 
to refer, entered into after swt or even a reference made pursuani 
thereto cannot be specifically enforced or as such operate to bar 
the trial of the suit Cf. Tincowry Dey. v. Fakir Chand Dey 4, 
Rukhanbai v. Adamji 5. The decision in Sadiq Hussain v. Fargir 
Begam © does not seein to us to militate against this view; for 
‘there the compromise settled the rights of the parties and only lefs 
the working out thereof to certain arbitrators. The question 
remains, what is the effect of an award following upon the refer- 
ence. Lakshmana, Chetti v. Chinnthambi 7 cannot certainly‘ be 
said to decide that the reference and the award amount to an 
‘adjustment’ within the meaning of 8. 875 Civil Procedure Code. 
Pragdas v. Girdhardas 8 and Nanjappa v. Nanjappa 2 are the 
only two authorities prior to Harakhbai’s case, holding that the 
award can be given effect to under 8. 375 Civil Procedure Code. 
The remarks of Beaman, J. (in Rukhanbai’s case) on the decision 
in Pragdas v. Girdhardas 8 seem to us to have more force than 
the learned Judges who heard Nanjappa v. Nanjappa 2 were 
inclined to recognise. Where, at any rate, one of the parties 
does not accept the award, it is not easy to see how a Couri. 
acting under S. 375 can exercise the powers conferred by the 
sections of the code relating to arbitration, as for instence, 
to modify or correct the award or remit it for reconsidera- 
tion ; and, in spite of the remarks of Davar, J. in Harakhbai’s 
case, we yenture to doubt if the court can in such a case 
enquire into the objections fo the validity .of the award, 
Macleod, J. in the case under notice, cuts the Gordion knot by 


1. (1912) I. L. R. 37 M. 408. 2, (1912) 23 M. L. J. 290. 
8. (1911) I. L. R. 86 M. 358. 4, (1902) I. L. R.80 C. 218. 
5. (1909). I. L. R. 33 B. 69. --- -------6- - (1909)-I. LE, R- 83 A. 743; (P.C.) 


7, (1901) I. L. R. 24 M. 826. - 8. - (1902) I. L. R. 26 B. 76, 
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holding that S.89 of the new Code of 1908 has the effect of 
making the arbitration sect:ons applicable to an award of the 
kind in question. It remains to be seen ‘whether this view will 
find general acceptance. i 


nmmr a 


Secretary of State for India v. Gulam Rasul; I. L. R.:40 B. 
392. 
~ Much as we sympathise with the endeavour to temper law 
by justice, we cannot help saying that the position taken up here 
on the strength of the observations in Secretary of State v. 
Gajanan Krishnarao 1 is scmewhat illogical. If, as the learned 
judges hold, the language of S. 80, C. P. C. does not permit of an 
exception being made in the case of suits for injunction, it does 
not appear to be for the Court to make its application depend - 
upon its.view of the imiminence of theinjury threatened. The 
observations in Secretary of State v, Kalekhan 2 clearly incline 
to the contrary. | 





1. (1911) I. L. R. 85 B. 862.. 2) (1912) I. L. R. 37 M. 113. 
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Chandrika Baksh Singh v, Indar Bikram Singh, I. L. R. 38 
A. 440. (P. C.) 


Impertinent intervener in another person’s affair is a catching 
phrase and will have the vogue for a long time to come but what 
exactly the case decides itis difficult to gather. Plaintiff wented 
a declaration of title against the defendant and there was a 
declaration against him. Plaintiff was the party in possession. 
It is difficult to say whether this was what sufficed, in 
their Lordships’ opinion, in the absence of title in the defand- 
ant to entitle the plaintiff to a decldration or the further 
circumstance that á declaration had been obtained against the 
persons really entitled and they had acquiesced in the decision. 
We apprehend that this latter aspect it was that weighed with 
their Lordships and in that view, the decision involves no depar- 
ture from any previously accepted principles. 


Fatech Chund v. Rup Chand, I. L. R. 38 A. 446, (P. C.) 


“ Maliki” is aterm of art and denotes absolute title even 
- though the grantee is a woman and the significance of the term 
is not abated or fortified by enumeration of the powers involved 
in it. ‘The testatrix in this case had made a grant to A, a male 
of the entire properties of hersas malik with “powers. of sale 
gift &c.,’’ subject to a condition yiz., that ofa village, a certain 
named lady shall be malik. The grant in her favour was not 


» accompanied by any statement as to her powers. From this the 


first court inferred that her “maliki” was of a ‘more qualified 
- kind than that of A, Their Lordships held that this inference 
was inadmissible. 


— e 


Param Hans v. Randhir Singh, I. L. R. 38 A. 461, 


The definition of an attestation approved by their Lordships 
of the Privy Council in Shamu Patter v. Abdul Kadir 1 is that 
given in Burdett v. Spillsbury 2 “the party who sees the will 

1. (1912) I, L. R. 85 M. 607. @ (1848) 10 Cl, & Fin. 840. 
N 15 | 
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executed is in fact a witness to it; if he subscribes as a witness, 
then he is an attesting witness.” A party who does not subscribe at 
all cannot, therefore, be an attesting witness; what amounts to 
subscribing is another question, whether it should be the mark or 
signature of the party himself or whether the same by somebody 
else under his directions would suffice. It is also quite another 
question whether the party should subscribe himself as witness. 
On the authorities evidence aliunde would seem to be admissible 
to show that the party subscribing signed animo attestand:. 


a 


- , Goswami Sri Raman v. Lalji Hari Das, I. L.R. 388 A. 474. 


This case raises a somewhat difficult point on the language 
of S. 4 of the Succession Certificate Act. That section says. that 
no decree shall be passed against the debtor of a deceased person 
for payment of the debt in favour of a person claiming to be entitled 
to the effects of the deceased person or any part thereof except on 
the production by the person so claiming of (i) a probate or letters of- 
administration evidencing the grant to him of administration to the 
estate of the deceased or (ii) certificate granted under the Act and 
having the debt specified therein. Now suppose the legal represen- 
tative of a deceased persgn transfers the debt. What is the position 
of the’ transferee ? Is he bound to produce a succession certificate or 
letters of administration in nis own favour before getting a decree . 
or is it sufficient if he produces one in favour of his assignor or is he 
entitled to sue without producing either. The language of Mr. Justice 
Walsh in this case might saggest that the last is the right view 
but that would be opposed to Karuppasami v. Pichu 1 and 
would apparently frustrate ‘the object of the Act. We doubt if 
that is what is intended by ais Lordship, the case itself being one 
in which letters of administration had already been taken out, As 
his Lordship points out the section has reference only to a person 
claiming to be entitled to the effects of a deceased person or any 
part of it and an assignee is not such a person. The utter absur- 
dity of the contrary view would be made clear if we consider the case 
of probate of a Hindu Will in one of the Presidency Towns. After 
trarisfer, the transferor cculd not sue because he would have no 


1. (1899) I. L. R. 16 M. 419, 
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title and there would also be no means of enabling the transferee 
to sue as there is no machinery provided for the grant of succession 
certificate in the Presidency Towns. This impasse could be 
avoided by reading the section es only requiring. ‘the ‘title 
of the person claiming the estate of the deceased tó be vouched 
by the successsion certificate or lettərs of administration irrespec- 
tive of the person that sues. The liability- of the assignee to 
produce such a voucher isa liability de hors the Act, a consequence 
of the rule that an assignee takes subject to all the liabilities of 
the assignor. 


- It is a more difficult question whether the conclusiveness and 
the indemnity afforded by 5, 16 would be available in the case 
of transferees as well. Seeing that the indemnity is afforded not 
only to payments but also dealings, it does not prima facie seem 
improper to extend it to payments to transferees, provided the 
validity of the transfer inter se between the transferor and the 
transferee is established. The liability to account under S. 25 would 
also devolve on the transferee under 5, 132 of the Aran of 
Property Act. 


"a saah ariga 


Secretary of State for India v, Chellikani. Rama Rao, I. L. R. 
39 M. 617 (P, C). ” 


With this case, we shall have seen the last of the dactrine 
that it is open from a shorter enjoyment than is insisted upon by 
the statute, to infer a longer enjoyment subject to the inference 
being displaced by the other side. Though the case is one on Art.149 
of the Limitation Act, we do not fancy that a different rule can 
be laid do wn with regard to easemen-s or with regard to private in- 
dividuals. In all cases, the onus cf establishing enjoyment for 
the full prescription period would lie on the party alleging it. 


With this case, we shall also have seen the last of the 
attempts based upon Rangoon Bolatung Company v. Collector of 
Rangoon 1 to cut down the right of appeal. Their Lordships 
are perfectly clear on the point. “‘ When proceedings of this 
character reach the District Court,” they say “that court is appealed 





J. (1912) I L. R. 40 C. 21. 
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to as one of the ordinary courts of the country with regard to 
whose procedure orders and decree, the ordinary rules of the 
Civil Procedure apply.” Th.s, it may be noted, is in accordance 
with the view enunciated by the House of Lords in National 
Telephone Company v. Post Master General 1. 


The moot point of jurisprudence decided in this case which 
must give if more than Indian importance is that the Crown 
has property in the sea bed within the three-mile limit. 


Janaki Ammal v. Narayanasami Aiyar, I. L. R. 39 M. 634 ` 
(P. C.) 


Although it was well understood that bare declarations 
should not ordinarily be given in favour of a reversioner that he 
is such, ib was thought that this was not an inflexible rule; their 
Lordships apparently think otherwise. | 





Satyabhama v. Kesayvacharya, I. L. R. 39 M. 658. 


In this case, their Lordships enforce in favour of a fallen 
Brahmin widow the humane provisions .of the Hindu Law 
allowing starvation- allowance even to fallen women if they 
repent. It was possible to have held them to be mere moral 
injunctions, or to have treated. the widow’s case as‘an exception. 
But on the whole we think that their Lordships chose the better 
part in treating the injunction as legal and enforceable. It is 
curious to note that the practice referred to in the Mitakshara 
of providing a residence is still prevalent among the Nambudiris. 


ee ee oe ee 


wet eg ee 


1. (1918) A. C. 646, 
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- Yenkayamma Rao v.. Appa Rao : I. L. R. 29 M. 509, P. C.. 


This, no-less than the previous judgment of Lord Shaw in 
Mahomed Mussa v. Aghore Kumar Ganguly 1 may be counted on 
to confuse for a considerable time to come the profession and she 
judiciary in this country, a result more or less to be expected from 
the application of the terms of an ‘alien system of jurisprudence 
to the Statute law of this country. Terms like proposal, accap- 
tance, contract and specific performance are freely used in this 
case to denote the nature of the transaction and the remedy 
thereon. Nevertheless, it will be found that the action was not 
framed as for specific performance but was one merely for 
declaration of title and possession. Nor is the basis for decree in 
favour of the plaintiff precisely indicated, whether it is based on 
the doctrine of part performance or whether their Lordships use 
the term contract in the sense of executed contract or conveyance 
(a course justifiable in Scots jurisprudence) or whether their 
Lordships regard the suit as substantially one for specific perfor- 
mance. However, rei interventus or actings upon it will be 
found, are used only for presuming a completed engagement end 
as such, if cannot be said that relief was given to the plaintiff with 
reference to the doctrine of part performance nor was reference to 
such a doctrine necessary in the circumstances of the case, ihe 
suit being in time, viewed even as a suit for specific performance. 
The only difficulty in accepting the view that the suit was treated 
by their Lordships as one for specific performance is that presented 
by the frame of the decree. Even viewing the transaction as a 
conveyance in 1893, it was not,as pointed out by their Losd- 
ships a transaction for which the Indian Law required writing. 
A transfer for consideration, not being a sale, does not require 
writing, Such writing as there was, contained but a bare proposal 
and did not require registration. ' Thus ‘the case, properly undar- 
stood, it will be found does not afford foundation for the 
reyersal of the previously accepted Opinions of this court e. g., in 
Kurri Veera Reddi v. Kurri Bapt Reddi 2. 





1. (1914) I. L. R. 42 C. 801: 2. (1904) I. D. R. 29 M. 386, 
N 16 
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Re Abdur- Desikachari : I, L. R. 39 M. 5389. 


This case is ad idem with 27 M. 510 but the reasoning 
seems‘ to go further than is warranted by that case. The 
reasoning based on the circumstance that Art. 15 falls within the 
part dealing with civil jurisd-ction would affect right of appeal in 
sanction matters as ‘well as in the case of proceedings under S. 145. 
Right of appeal in the formsr case is recognised by a Bench of 
three Judges in Chakrapani Ayyangar v. King Emperor 1; in 
the latter by a Full Bench in Rajah of Kalahasti v. Narasimha 
Nayanwaru 2. The judgments in these two cases make it clear 
that neither the circumstance that the Court that passes the 
order is a criminal Court, ncr the circumstance that the object of 
the proceedings is prevention of a criminal offence is sufficient 
fo make the order an order in a criminal trial. The true test 
seems to be that poe from the collocation of the two words 

“ sentence or order ; ” if must either be a sentence or something 
ejusdem generis with a sentence. Applying this test, an order 
under S. 488 would come within the exception; for whether the 
direction to pay is a sentence or not there is the alternative 
penalty of an imprisonmert in the case which would be in 
the nature of a sentence. In the case of security proceed. 
ings, we have the nearest approach to a sentence. .We doubt if the 
same can be said of proceedings under S. 133. These proceed- 
ings would seem more appropriately to go with proceedings 
under S. 145 than with proceedings under the security chapter 
unless the circumstance that disobedience of the order promul- 
gated is expressly made an offence should be considered to make 
a difference. In Subbaya v. Ramaya 3, the view is taken that no 
appeal lies against such an order, 


| Subrahmania Pillai v. Kumaravelu Ambalan : 39 M. 541. 


' ` This point is now covered by a Full Bench of this court. 
(see O. M. A. 51 and 93 1915.) 





1- (1902)-12 M. L. J. 408. - - 2. (1907) 17 M. L. J. 158- 
8. (1915).1. L. R. 89 M. 587. 
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Subject to one qualification which we, would suggest this 
case contains, we think, an accurateand comprehensive state- 
ment of the rules of limitation applicable to the case of 
mortgage decrees passed under the Transfer of Property Act, 
The conclusions deducible from the case law are thus summarised 
' G) The preliminary decree. passed under S. 8€ of the Transfer of 
Property Act is executable. (ii) In order to obtain the order absolute 
under S. 89, steps have to be taken in execution. (iii) To such 
applications Art. 182 or 183 would apply according as the decrze 
happens to be of a mofussil court or of the ctiginal side of the 
High Court. (iv) There is a fresh starting point given to the decree 
holder after the preliminary decree ripens intc a final decree. (v) 
It would follow from the above that a decree-holder will have 
12 years under S. 48 of the Code of C, P. C. to perfect the preli- 
minary decree and another 12 years under the same section if he 
gets an order absolute within the first 12 years. The emenda- 
tion required is that suggested by Rangiah Goundan £ Co. V. 
Nanjapparao 1, viz., that art. 181 (178) must apply to the first 
application go make the order absolute by reason of the in- 
applicability of the third column: of art. 182 to such a cage. 


Moolchand v. Alwar Chetty: I. L. R. 39 M, 548. 


As observed by their Lordships of the Privy Council in 
Sundar Koer v. Rat Sham Krishen |“ after the oassing of a decree, 
the matter passes from the domain of contract to that of judg- 
ment ” and the rights of the promisee “should thenceforth depend 
not on the contents of his bond but on the directions in tha 
decree ”, but the decree carries out only what the parties under- 
took under the contract, and it seems to be a fair presumption to 
make that where the promise is a joint and several promise, tha 
decree passed upon such a promise similarly imposes a joint and 
several liability. Joint and several decrees are contemplated by 
the code, see O. 21, R. 18, 





i, (1908) LL, R. 26 M. 780; 2.. (1806) I. L, R. 84. C. 150. 
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Sri Jagannada Raju v.. Sri Rajah Prasad Rao: J. L. R. 39 
M. 554. 


We are not certain that in deciding that the contract is void, 
their Lordships are not adding a new head of public policy, a 
course disapproved in Janson v. Driefontein.Consolidated Mines 4, 


. A contract is not a conveyance and is attended with several 
obstacles to its fulfilment and it is hard to. infer out of the statu- 
tory bar to transfers in praeserti a prohibition of. agreements to 
transfers in futuro when the transfer becomes permissible in law. 
The transfer of a spes successionis is only void and not illegal. 
Personal estoppels against reversioners recognised in. numerous - 
cases in this Court as well asthe Privy Council would seem to 
point to the contrary conclusion. l 


[End of Vol. XXXI] 
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NOTES OF RECENT CASES. 





Seshagiri Atyar, J. : | 
Phillips, J. L. P. A. No. 816 of 1914. 
1916, July 11. 

Contract—Offer and acceptance—Counter proposal— Silence, 
if amounts to acceptance. 

A ordered goods from, B and directed that they should be 
immediately despatched. Ten days after the receipt of the arder 
B wrote back saying that’he woulc send the goods in ten or 
‘fifteen days thereafter. There was n> reply to this letter from A. 

Held, that there was no comp-eted contract between the 
parties, that B’s letter contained a counter proposal which was 
not accepted by A, and that in the circumstances of the case A’s 
silence did not amount to an acceptance of B’s offer. 

T. Prakasam for Appellant. 

P. V. Parameswara Iyer for Respondent. 


The Offg. Chief J eae) 
Krishnan, J. 
1916, July11. } 
Evidence Act, S. 41—Judgment in rem—Grant of letters 
of administration with will annexed—Bar to subsequent swit 
impugning will. ; . 
Where letters of administration with the will annexed have 
been granted, a subsequent suit imptgning the validity of the 
will is barred by reason of S. 41 of tha Evidence Act. 


G. Venkatramiah for Appellant. 
B. Narasimha Rao and P. Somasundram for TEN 


The Offg. Chief Justice | 

Seshagiri Aiyar and 

Phillips, JJ. 

1916, July 17. 

Hindu Law—Joint Family—Alienation of Specific property 
by a member—Alienee not entitled to joint possession. 

Where a stranger purchases a portion of joint family pro- 
perty from one of the members of the family, he cannot ask for 
joint possession along with the other members but can only sue 


A. & No. 110 of 1915. 





L. P. A. No. 290 of 1914. 


for partition. 
T, Prakasam for Appellant. 
P. Nagabhushanam for Respondant. 


c m 


Krishnan, Jd. 

1916, July 18. 

Limitation Act, 1908, Art. 182, (5)—Application in accord- 
ance with law—Relief which the Court is incompetent to grant, 
application for—Whether scves time for a subsequent applica- 
tion for execution. 

Where a decree holder in his execution petition . akel for 
the arrest of the judgment debtors legal representatives, 
while his oaly right was to proceed against the assets of the 
deceased judgmeht-debtor ir the hands of the legal reprentatives 
and the execution application was dismissed and within. 3’ years 


Spencer and l 
C. M. S. A. No. 22 of 1915. 


“of that application he again applied to execute the decree against 


the assets of the judgment-dabtor, Held that the latter application 


= was not barred by limitation ; and the former application though 
it prayed for a relief which the Court could not grant was an 


application “in accordance with law” within the meaning of 
Art. 182 (5) of the Limitation Act. 

(1914), M. W. N., p. 157, followed: 

Mir Sultan Mohideen for Appellant. 

V. Ramesam for the Respondent. Le 





C. M. S. A. No, 39 of 1915. 


Krishnan, J. 
1916, July 19, 
Limitation Act, 1908, Art. 182 (5)—Application in accord- 
ance with law—Application not giving details of, prior execu- 
tion petitions—Retirned for amendment—Necessary amendments 
not made—Whether one in accordance with law—Civil Procedure 
Code, 1908.. O. 21 R. 17 (2)—-Whether has changed the law. 
Where an execution petition was presented in 1911 in which- 
the date of a former petition was not given and another petition 
and its result were not mensioned at all and the petition (of 1911) 
was returned for amendment in the above particulars, but was 
not re-presented after makirg the amendments and there was no 
prejudice to the judgment-debtor by reason of the inaccura- 
cies in the petition, Held that such a petition is one in accordance 


Spencer, J. | 


-with law and will save time fora subsequent application for 


execution. 

“16 M., p. 142, followed. 

0.21 R. 17 (2) of the Civil Procedure Code of 1908. me 
not made any change in the meaning to be given to the word “ in 
accordance with law ” in Art. 182 (5) of the Limitation. Act, 

| C. A. Seshagiri Sastre = K. V. Krishnaswam:i Aiyar for 
the Appellant. 

V. Narasimha Avyangar for the Resp ondent. 


3 
NOTES OF RECENT CASES. 
Ayling, J. - = 2 va 
Srinivasa Aiyangar, a ` C. M. P. No. 1936 of 1916. 

1916, July 26. í 

Civil Procedure Code, O. 45 r. 7—Deposit of Security after 
six months of the decree or six weeks of the certificate—Power of 
Court to order—Cogent reasons—Poverty and inability. to find 
funds, whether sufficient reason. , 

The Court has jurisdiction to extend the time for furnishing 
security under O., 45 r. 7 for cogent reasons; and there are no 
limitations for exercising their discretion to excuse: the delay. 
Poverty and inability to find funds within the specified time may 
be a ground to excuse the delay. . 

T- R. Ramachandra Aiyar for the Petitionars. 

C. A, Seshagiri Sastri for I. M. Krishnaswami Aiyar for the 
Respondents. 

[Ed.—Their Lordships declined to follow 14 Mad., p. 391, 
and 14 Mad., p. 392, contra.] 


Ayling and - 
Srinivasa Iyengar, JJ. + A. S. Nos, 170, 171 and 231 of 1974, 

1916, July 27. 

Mahomedan Law—Wagf—Dedication—Ezecution of regis- 
tered wagjnamah—Fraud of creditor—Transfer voidable—Subse. 
quent conduct of dedicator, if relevant. 

Where a Mahomedan in heavily involved circumstances sxe- 
cutes a registered deed of wagf-of all his -properties and himself 
continues in possession, creditors can impeach the transfer as 
being colorable and intended to defraud them. Evidence of the 
subsequent conduct of the dedicator and his representatives is 
relevant to prove the colorable nature of the dedication. 

C. Madhavan Nair for Appellant. | 

C. V. Ananthakrishna Aiyar and A. 8. Verku Iyer for Ees- 
pondents. 





Phillips, J. 
1916, July 28. 
Criminal Procedure Code, Ss. 4 (h) and 208—Dismissal 

of complaint, if a bar to re-hearing it—Letter to the District 
` Magistrate to take action, if a complaint. 


Crl. R, C. No. 104 of 1916. 


4. 


Where a complaint under S. 208, Criminal Procedure Code is 
dismissed and the order of dismissal is not set aside, it is still 
competent to the Magistrate to re-hear it. 

A letter sent by a District Munsif to the District Magistrate 
as head of the Police of the District, to take proceedings against 
a person under Ss. 198, 467 and 471, I. P. 18 a complaint. 

26 A. 514 followed. 

K. V: Krishnaswami Aiyar for T. M. Krishnaswami diyar 
for Petitjoner. 

The Public POERI for the Crown. 


Oldfield and 


Sadasiva Aiyar, JJ.. Referred Case No. 1 of 1916. 
1916, August 4. 


Jurisdiction—Small Carse Court—Suit for contribution from 


ex-partner in respect of sums paid for debts of dissolved partner- 
ship. 





A suit by a partner, who pays the debts of a dissolved 
partnership, for contribution from his ex-partners js cognisable 
by a Small Cause Court. 

A. V. Visvanatha Sastri for Petitioner. 

G. S. Venkatarama Aiyar for Respondent. — 


Abdur Rahim, Offg. 0. J.X 
Seshagiri Aiyar and| - Full Bench. 


Phillips, JJ. C. M. 5. A. No. 105 of 1914. 
1916, August 7. 


Civil Procedure Code, S. 48 ( a) and (b) —Combined decree 
in mortgage swit—Right to proceed against other properties after 
exhausting the hypotheca— Execution of decree—Limitation. 

Per Abdur Rahim, O.O.. and Seshagiri Iyer, J. (Phillips, J. 
dissenting.) Where a mortzage decree for sale also includes a 
provisional decree for recovery of any balance from the other pro- 
perties of the mortgagor in case the sale proceeds of the mortgaged 
property are found insufficiens to satisfy the entire décree amount, 
the period of 12 years limited by S. 48 of the C. P. Code, for the 
execution of the decree against the other properties of the mort- 
gagor begins to run not from the date of the decree but only 
from the date when the morigaged properties are sold and the 
sale proceeds found insufficient to satisfy the decree. 

A. V. Visvanatha Sastri for Appellant. 

S. Muthiah Mudaliar for Respondent. 


a Bi 
The Oftg. Chief Justice, 


Seshagiri Atyar and U | - 
Phillips, JJ.. L. P. A. 329 of 1914. 


1916, August 7. | : 

Transfer of Property Act, 83, &4—-Deposit in Court—Dis- 
putes among heirs of the mortgagee—Subsequent withdrawal by 
mortgagor—Cessation of interest. 


A mortgagor having deposited the mortgage amount in 
Court under S. 88 of the Transfer of Property Act allowed the 
same to remain there for a period cf one year but subsequently 
withdrew it as the heirs of the original mortgagee could not draw | 
the amount owing to disputes amonz themselves as to who was 
entitled to the amount. Held that interest did not cease to run 
from the date of the deposit. l 


Per The Offg. Chief Justice and Seshagiri diyar, J. (Phillips, 
J. contra). The mortgagor should have continued the deposit 
in Court to enable the mortgagee to take the amount from Court. 


85 Mad., p. 44 followed. 

Per Phillips, J.—As the heirs or the mortgagee would not 
draw the amount till they had settled the disputes among them- 
selves, the mortgagor by withdrawing the amount before they 
settled their disputes, had not done everything to enable the 
mortgagee to take the amount from Court. 

The view, that even after a refusal by the mortgagee to take 
the amount from Court the deposit must be continued, to stop 
interest from running as laid down, 35 Madras 44 not approved. 


K. R. Rengasawmi Aiyangar for the Appellant. 
B. Sitaram Rao for T. R. Venkatrama Sastri for the Ees- 
pondents. l 


T'he Offg. Chief Justice, Full Bench. 


Seshagiri Atyar, and E 
Phillips, JJ. 5. A. No. 2177 of 1914. 


1916, August T. 

Evidence Act, S. 116—Estoppel between landlord and tenant 
—Tenant not let into possession, but already in possession execut- 
ing lease deed—W hether estopped from denying title of landlord. 

Where a tenant already in possession executed a lease deed 
to a person thereby acknowledging him to be the landlord and 
when on the expiry of the term of the lease, the landlord brought 


1 


6 


a suit in ejectment against the tenant and the PA denied the 
title of the landlord. 

Held, per Seshagiri Aiyar and amii JJ. —(The Offg. Chief 
Justice dissenting) that in the absence of proof, that the lease deed 
was executed under circumstances of fraud, misrepresentation or 
mistake entitling a party to a contract to set it aside, the tenant 
is estopped from denying the landlord’s title. 


Per The Offg. Chief Justice.—S. 116 of the Evidence Act 
is exhaustive of the law of estoppel and is the same as the 
English Law or the point. A tenant not let into possession by 
the landlord is not estopped from denying his landlord’s title. 
S. 116 of the Evidence Act only deals with cases where the tenant 
has been. let into possession by the landlord. l 


T. M. Krishnaswami Aiyar for the Appellant. 
V. C. Seshachariar for the Respondent. 


and Seshagiri Aiyar, J. O. 8. A. 87 of 1915. 
1906, August 7. l 
Presidency Towns Insolvency Act, Ss. 7 and 36— High Court 
—Insolvency Jurisdiction—C-aims outside the ordinayy original 


Civil Turisdiction—Power of Court—Letters Patent, cl, 12. 


Abdur Rahim, O. C. d. 


Under S. 7 of the Presicency Town Insolvency Act, the High . 


Court in the exercise of its insolvency jurisdiction has the power to 
try claims against third parties who are alleged to be in possession 
of the property of the insolvent or to be indebted to him and the 
Court can exercise this power though the claim be one’ which it 
could not entertain under cl. 12 of the Letters Patent, in the 
exercise of its ordinary original Civil Jurisdiction. 


M. D. Devadoss for. Appellant. 
M. A. Tirunaranachari for Respondent. 


ae gos 


Abdur Rahim, Offg. C.J. Full Bench. 


Seshagiri Aiyar and 
Phillips, Jd. L, P. A, 205 of 1914. 


1916, August 7. 
Shrotriem—Grant of -Enfranchisement of Inam—Right of 
Government to minerals and quarries. 


t 


7 


A whole village was granted as Shrotriem to the’ ancestors 
of the plaintiff. At the time of the enfranchisement, the Inam 
Commissioner issued a title-deed to the then Shrotriemdar recog- 
nising the Shrotriem as the absolute property of the Shrotriemdar 
subject only to the payment of a fixed quit-rent.’ Held, that the 
Government had parted with the entire free-hold interest in the 


- land in favour of the shrotriemdar, including the rocks and 


ininerals and that the Government kad no right to. levy seignor- - 
age on stones quarried by the shrotriemdar, 


The Ag: Government Pleader (V. Ramesan) for Appellant 
T, R. Venkatarama Sastri for Repondent.: 


Abdur Rahim, Offg. C. J. 
Seshagiri Aiyar and Full Bench. 

Phillips, JJ. L. P. A. Nos. 39 of 1915. 

1916, August 7. 

Mortgage—Contribution—Purchase of some ere of mort- 
gaged property freed from the mortgage, by the mortgagee—Sub- 
sequent transferee of remaining items from the mortgagor— 
Liability to pay the entire mortgage amount—No right to con- 
-© tribution. ° 


Where a mortgagee purchased some items of the mortgaged 
property freed from the liability to pay the mortgage debt and on 
the understanding that the entire mcrtgage debt was to be paid 
out of the remaining items and the mortgagor subsequently sells 
the remaining items to a third persor, held that the mortgagee 
could realise the mortgage debt entirəly out of the properties in 
the hands of the subsequent purchaser and that the latter had no 
right to contribution from the mortgagee-purchaser. 


C. Padmanabha Avyangar for Appellant. 
K. R. Rengaswami Aiyangar for Respondent. 


Se a 


Abdur Rahim, Offg. C.J.. 


Seshagiri Aiyar and E 
Phillips, JJ. L. P. A. Nos. 270 and 271 of 1914 


1916, August 7. : 

Inmitation Act, Arts, 11 and 29—Suit to establish righé to 
moveables wrongfully attached and sold in execution and for 
heir value—Li mitation— Starting point, 


8 


Where @ person whose objection to the attachment of certain 
moveables in execution of a decree was dismissed, brings a suit 
for a declaration of his right to, and for the recovery of the value 
of the moveables alleged to have been wrongfully sold in execu- 
tion, held that the suit is governed by Art. 11 of the Limitation 
Act and that limitation bagins to run from the date of the 
adverse order in the claim proceedings and not from the date of 
seizure under Art. 29 of the Limitation Act. 

P. Somasundaram for Appellant. 

T. Prakasam for Respondent. 





vasa Aiyangar, JJ. 
1916, August 8. 


Civil Procedure Code; £. 10—Two Suits involving common 
issues between same sae aii ee of Suit—Dismissal 
of Suit, improper. 

Under §. 10 of the new Civil Procedure Code, where two 
-suits involving common issues as between the same parties are 
instituted, the Court has no power to dismiss the subsequent suit. 
The proper procedure is to stay the trial of the subsequent suit 
pending the decision in the former. 

27 M. L J. 405, Referred to. 

A.V. Visvanatha Sastri for: Appellant. 

A, Krishnaswami Iyer and M. Subbaraya Aiyar for Respon- 
dents. 


Oldfield and | 
Sadasiva Aiyar, Jd. | u. P. A. Nos. 10, 61 and 62 of 1916. 

1916, August 9. i 

Civil Procedure Code, O. 22 `R. 5—Legal representative, 
Determination of, in suit cr aN res judicata in subse- 
quent proceedings. 

Where a person claims to be the legal representative of a 
deceased party to a suit or appeal but another is brought on record 
as the legal representative under Ó. 22 R. 5,. Civil Procedure 
Code, decision does not bar a fresh suit by the defeated claimant 
to establish his character as legal representative. 

S. Muthiah Mudaliar Zor Appellant. a 

. T.R. Venkatarama Sastri for Respondent. 


Ayling and Srini- 
| A.S. No. 219 of 1913. 
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Oldfield and 
` Sadasiva Aiyar, Jd. po 

1916, August 4. 

Provincial hei y Act, S. 836-—Proceedings under—Court™ 
directing Official Receiver to take evidence and submit report as to 
validity of a mortgage by insolvert—Delegation of functions, 
irregular. 

A Court exercising insolvency jurisdiction under S. 36 of Act 
. III of 1907 has. no power to direct the Official Receiver to take 
evidence and submit a report as to whether a mortgage executed 
by an insolvent was bona fide or not. The Court must itself take 
the evidence and adjudicate upon the claim. 


C, M. Be No. 247 of 1915. 


K. S. Ganesa Aiyar for Appellant. 
S. T. Srinivasagopalachari for Respondent. 


Abdur Rahim, Offg. C. J. 


Seshagiri Aiyar and 
Phillips, Jd. S. À. No. 945 of 1914, 


1916, August 7. 
Madras Irrigation Cess Act (VII of 1865) S. 1 (8) —Inviga- 


tion by percolation—Sub-soil water absor bed by trees—Cer sia 
of Collector —Levy of cess. 


It.is not obligatory on the. Collector an to ere 
under S. 1 (b), of Act VIL of 1865 that the irrigation is beneficial. 
. The enquiry by the Collector under the seciion‘is not a judicial 
one. Irrigation by percolation’ within. S. 1 (b) of the Act 
covers cases where subsoil water is absorbed by the roots ofstreag. 


» V. Ramesam (Government Pleader) -for Appellant. 
T: R. Venkatarama Sastri for Respondents. 


` Abdur Rahim, Offg. C. J., 


Seshagiri Aiyar and , e: 
Phillips, JJ. L. P. A. No. 102 oi eee 


1916, August 7. . 

Equitable Assignment — Debtor and or editor — Letter by 
debtor authorising creditor to collect decree debt due to the former . 
—Power of attorney to creditor to evecute decree—Rights of erel- 
ior. l 


: 10 


Where a debtor wrote a letter to the creditor directing him 
to collect a decree debt due t2 the former and appropriate the same 
in satisfaction of the debt due to the creditor and also executed 
a power of attorney authorising the creditor to execute the decree - 
standing in the name of the debtor, held, that the letter and the 
power of attorney together constituted an equitable assignment of 
the decree debt in favour of the creditor. The mode or form of 
the assignment is immaterial provided the intention, of the parties | 
is clear. 


L. A. Govindaraghava Aiyar for Appellant. 
T. Narasimha Aiyanger for Respondent, 





-~ 


Oldfield and | 


Sadasiva diyar, JJ. S. A. No. 2087 of 1913. 


1916, August 8. 

Religious Endowment—Tarwad Temple — Right of junior 
members to sue for removal of Karnavan—Sanction under S. 92, 
unnecessary—Compromise—Altenation of trust property—Duty 
_ of Court—Hindu widow—Power to compromise, limits of. 


Where a temple belongs to a tarwad, it is open to the junior 
members of the tarwad to sue for the removal of the Karnavan 
from the management of tie Devaswom, for goodecause shown, 
without the sanction prescribed by S. 92, Civil Procedure Code, or 
S. 18 of the Religious Endowments, Act. | | 

It is open to the partizs to compromise a litigation concern- 
ing a trust but where the compromise has the effect of an aliena- 
tionof the properties belorging to the trust, Courts will scrutinize 
it with great care before recognising its validity as against the 
trust: ; - 

The powers of a Hindu widow to compromise a litigation 
concerning her husband’s estate so as to bind the actual or con- 
tingent reversioners have been too narrowly laid down in the 
decisions. l 

Bhogaraju Venkatrama Jogiraju v. Addepalli` Seshayya }, 
referred to. 

T., R. Ramachandra Aiyar tor Appellants. 

C. V. Ananthakrishna Aiyar for Respondents. 





-~ 


1, (1911) I. L. R, 85 M. 569 





11 


Abdur ‘Rahim, O. C. d., = 
and Krishnan, J. A. S. No. 285 of 1913. oa 
1916, August 10. 
-Abatement—Malicrous prosecution—Suit for damages—Death 
of plaintiff during pendency of appeal... | 
Where during the pendency of an appeal in a suit for dam- 
ages for malicious prosecution, the plaintiff-appellant dies, held;, 
that the cause of action does not. survive to his legal represen- 
tatives and that the appeal abates. 
` Krishna Behari Sen v. The Corporation of Calcutta 1 followed: 


L. A. Govindaraghava Aiyar and L. Venkataraghava Aiyar 
for Appellants. 


S. Ranganadha Aiyar for Respondents. 





Oldfield and 
Sadasiva Aiyar, JJ. S. A. No. 2882 of 1913. 
1916, August 11. 
Damages—Contract of indemnity—Breach—Cause of action, 
when arises. 


The defendant agreed to indemnify the plaintiff in respect 
of any loss that the- property of the latter migat sustain ‘by zea- 
son of the “defendant’s default in the carrying on of a Euri 
started by the plaintiff's husband. The properiy of the plaintiff 
was sold in Court auction for the sitisfaction of claims under the 
Kuti arrangement. Plaintiff who in spite of the Court sale . 
continued in possession of the properties, sued the defendant for 
damages. The Lower Courts dismissed the suit as premature. 
Held, that there was a loss of title sustained gi the plaintif, which 
entitled her to sue for damages. T 


K. Ramanath Shenai for Appellant. 
B. Sitarama Row for Respondent. - = 


C 





Spencer and j a 

Krishnan, Jd. : S. A. No, 2281 of 1914. 

1916, August 11. | : ae 

Madras Estates Land Act, S. 12—Trees in holding—Cut- 
ting and carrying away by landlord—Tenant’s suit for damages 
—Civit ———— of suit—Second Appeal, peal, if 


E (1904) 1. L. R. 810, 406, 


= 


{2 
lees—Plaint returned for representation to proper Court Hjjeot 
—Estates Land Act, 8S. 218-—Scope of. 


A suit by a tenant against his landlord for damages for 
trees in his holding, cut and 2arried away by the landlord contrary 
to the provisions of 8. 12 of the Madras Estates Land Act is 


_cognisable by the Givil Courts. Such a suit is a suit of a small 


couse nature and nò second appeal lies against the decree therein. 
The fact that the plaint in such a suit was returned ander. 8, 23 


. of the Provincial Small Cause Courts Act for proeenianion to the 


proper Court does not affect the matter. 
Scope of 8. 213 of the Madras Estates Land Act explained, 
P. R. Ganapathi Aiyar for Appellant. 
T. S. Narayana Sastri for Respondent. 


Abdur Rahim, Offg. C. J., 


Seshagiri Aiyar and i 
Phillips; JJ. S. A. No. 2062 of LIL, 


1916, August 15. 


Transfer of Proper ty Act, S. 55 4)—V endor s hen for unpaid 
purchase money—Contract žo the contrary —Direction to vendee 


=. to pay off creditor of vendor—Dejfault—Lien of vendor for unpaid 
- purchase money—No waiver. 


` Where a parchaser of immoveable ‘property covenants, in 
consideration of the transfer of such property to him, to discharge 
certain liabilities of the seller, held that upon breach of such a 
covenant the seller is entitl=d to a charge on the property in the 
hands of the purchaser under 8, 55 (4) (b) of the T. P. Act. 


The mere direction to the. vendee to pay off a creditor of the 
vendor, does not. negative the statutory charge for the unpaid 
purchase-money. Abdulla Beari v. Mammal: Beari, 1 overruled. 


4. V. Visvanatha Sas-ri for Appellant. 
N. Rajagopaia Chari for Respondent. 


~ 
- 





~ 
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r NOTES OF RECENT CASES. 


Abdur Rahim, Offg. C. J l i 


-and Seshagiri Aiyar i i Paes 
and Phillips, JJ. | C. M, A. No. 51 ang 93 of 1915. 


1916, August 15. 


Civil Procedure Code, 0. 21 R. 2 (3)—Decree—Agreement 
prior to decree providing for its» satisfaction in a particular 
manner or postponing execution, if can be pleaded in bar of exe- 
cution. =? 


_ Per Abdur Rahim, Offg. C. J. and Seshagiri Aiyar, d. 
Phillips, J. dissenting. < e  .* 

. During the pendency of a ‘suit, the parties - entered into an 
agreement that the defendant should’ submit to a decree in the 
suit and that the plaintiff should receive within a fixed date a 
smaller sum in full discharge of the decree and the plaintiff should. 
not, before that date execute or transfer the decree that may be 
passed. A decree was accordingly passed in the suit against the 
defendant. Held that it was open_to-the defendant to rely on the 
aforesaid agreement as a bar to execution of the decree by the 
plaintiff decree-holder. 

K. V. Rrjshhaswami Aiyar for Appellant. 


~ C. V. Ananthakrishna Aiyar for Respondent. 


f 


Abdur Rahim, Offg. C. J. 
Seshagiri Aiyar and 
Phillips, JJ. S. A. No. 801 and 688 of 1914. 


` 1916, August 15. 


Civil Procedure Code, 8. 92 (2), Ou. 1 R. 8— Suit by tuwo 10T- 
shippers of Hindu Temple on behalf of general body of worshippers, 
to set aside alienation of temple property by members of the Temple 
Committee—Suit without sanction of Advocate-General nor with 
sanction under S. 18 of the Religious Endowments Act, if main- 
tainable. l E l 

Two worshippers of a Hindu Temple acting on behalf of 
themselves and the other worshippers, instituted a suit to set 
aside a permanent lease of the money offerings made-by the 
worshippers, granted by the members of the Devasthanam Com- 
‘mittee in favour of the Archakas with a reservation of Rg. 300 a 
year to the temple. Neither the sanction of the Advo¢ate-Generas 


“ 
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nor the leave prescribed by 5. 18 of the Religious Endowments Act 
was obtaiaed for the suit. 

Held, that the suit was maintainable as laid. 

C. S. Venkatachariar for Appellant. 

K. Bhashyam Aiyangar for Respondent. 


Spencer and 
` Krishnan, Jd. S. A. No. 2363 of 1914. 
- 1916, August 15. 


Onus of Proof—Hindu, Law—Reversion—Suit for possession . 
on death of widow—Plea that property was widow's, having been 
purchased by her—Onus of Froof—Proof that widow, has no funds 
while last owner had ample funds—Effect. 

Where in a suit brought by a reversionary heir after the 
death vf a childless Hindu widow for the recovery of property 
alleged to belong to her husband, the defendants raised the plea 
that it belonged to the widow, having been purchased by her with 
her own funds, and not to her husband, held that the onus of 
proving that the property formed part of the deceased’s estate lay 
on the plaintiff, although it vas proved that the widow had no 
funds wherewith to make the purchase and that the deceased died 
possessed of considerable proverty. 

26 ©. 871 P. C. followed. . 
T. V. Muthukrishna Aiyar for Appellants. 
Hon. Mr. T. Rangachariar and K. Raja Aiyar for Respondent. 


ig 
Seshagiri Aiyar, J. i mn ; 
1916, August 17. i Cri. Revn. Case No. 291 of 1916. 


Crim.nal Procedure.Code, S. 197—Public servant—Offence by 
~—Sanction when necessary—Talayari of village, if a public ser- 
vant within the section. 


Sanction under S. 197, Cr. P. Code is required only in cases 
where the pubiic servant who is sought to be prosecuted professes 
to actin the exzrcise of his duties as such public servani and while 
soac ing exceeds his authority or commit an offence. The section 
is not applicable toa cass wasre the public servant doas an act 
‘independently of the disshargs of his official duties. | 

A Talayar: of a village i8 not a public servant of the cate- 
gory specified in S 197, Cr. P. Code. . 

C. Veeraraghava Iyer for accused. _ 

The Public Prosecutor fcr the Crown, 
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Oldfield, Sadasiva Aiyar 
and Seshagiri Aryar, JJ. 
1916, August 17. J 
Will—Revocation—Later hit E E to revoke 
—Fztraneous evidence—Admissibrkty . 
‘In the absence of an express reservation, a later will revokes 
an earlier one. If, however the later instrument -is only a 
codicil, the presumption is that the earlier will should bs opera- 
tive, unless the codicil contains clear expressicns to the contrary. 
Where it is doubtful whether a later will was meant to revoke 
an earlier one, extrinsic evidence of the intention of the testator 
is admissible. ‘ 
T. R. Ramachandra Aiyar and C. P. Ramaswami Aiyar for 
Appellant. 
J. L. Rozario for Respondents. 


— 


| 
l 
\ 
I 


©. M. A. No. 333 of 1914. 





Oldfield and ) i 
Krishnan, JJ. pe a Rei. Case No. 3 of 1916. 


1916, August 28. J 

Paper Currency Act, S. 26 —P. omissory Note—Payable to 
bearer or order on demand—Suit on original loan if lies. 

A promissory note, payable on-demand to bearer ‘or order, 
contravenes S, 26 of the Paper Curzency Act and cannot be sued 
on. It is, however, open to the Court to give a decree in respect 
of the debt, cover d by the note, on proof of an Te PERCEN 
agreement to repay the same. 

The Hon, The Ag. Advocate-Genzral (S. Srinivasa Aiyangar) 
C. S. Venkatachari and K. 8S. Ganapathi Iyer Zor petitioner. 

B. Sttarama Row (Amicus Curzae) for Respondent. 





| Seshagiri Aiyar and 
Napier, Jd. S. A. No. 2242 of 1914. 
1916, August 23. 

Malicious prosecution—Damages—Suit tai Trespass 
Act, S, 20—Prosecution for illegal tiapounsting of cattle, gives rise 
to a cause of action. 

To sustain anaction for malicicus prosecubion ib is not neces- 
sary that criminal proceedings, shou d have been launched against 
the plaintiff. It is enough if proceedings in the nature af 
criminal proceedings, e. g., bankruptcy, winding up etc. were 
started ‘against him. 
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Where, however, the plaintiff impounded defendant’s cattle and 
the latter preferred a complaint against the former under S. 20 of - 
the Cattle Trespass Act. Held that there was no cause of action to 
the plaintiff to institute a suit for damages for malicious prose- 
cution. The gist of the acticn is not the prosecution but the as- 
persion it casts on the reputat-on and character of the person pro- 
secuted, and there being no moral turpitude or injury to reputa- 
tion by reason of a charge of illegal seizure of cattle being preferred 
against the plaintiff, he had no right to sue. 


_ K. R. Rangaswami Atycngar for A. K. Madhava Rao for 
Appellant. 
T. Ramachandra Rao for’ Respondent. 


Abdur Rahim, Offg.  \ ; . | 
C. J. and Phillips, ‘as - O, 5. A. No. a of 1915. 
1916 August 29. | 
Hindu Law—Joint Family—Par tnership— Starting of new 
business by adult member—Liability of minor member s—Nattu- 
kottar Chetties. 


Per Abdur Rahim, Offg. c. J :—Where the adult member of a 
joint Hindu family started a new business, without detriment to 
the ancestral estate and the minor members lived with him and 
were also being maintained by him, held, that there was no pre- 
sumption that the business was a joint family business and that 
the minors were not partners with the adult member in the busi- 
ness so as to make themselves personally liable on attaining 
majority for the debts of the business. 

Per Phillips, J-—Where the head of a Nattukottai Chetty 
family possessed of a nucleus of ancestral property starts a busi- 
ness and the other members who are minors live with him and 
actively assist him in the business without receiving any salary 
, for their labours, the inference is that the business was a joint- 
family business and that the minors were admitted to the benefits 
of the partnership so as to be liable, personally, on attaining 
majority, for the debts of the business. 


K. Ramanath Shenai for Appellant. 
Dr. Pandalai for Respondent. 


4? 
NOTES OF-RECENT CASES. 


"eiaeia 
l Abdur. Rahim, : a 
. Off9g. C.J. and -| l R N T 
Seshagiri Aiyar, J. 0.8 .A. No. 85 of 1915.. 
1916, September- d, 
7 Criminal Procedurë Code, 8.°295—Sanction—Omission- tt 
include material document in ajfidav t—Perjury—Sanction, bad. 
. Where a party.. omitted to include a material document i in 
the affidavit of documents filed by him in an original suit, held, 
. that the omission by itself did not warrant the grant of sanction 
for his prosecution. ` 


- V. C. Seshachariar for Appellart, 
D. Chamier for Respondent. . 


m ett 
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- A, 


Oldfield and. oo Be oe. ee 

Krishnan, JJ. C. M. A. Nos. 106-and 42 of 1915, 

1916, September 5. 

. Provincial Insolvency, Ast (III.cf.1907) Ss. 386 and 46 Q— 
Reference by Official Receiver to District Judge for annulling sale 
by: insolvent-——Decision.of. District Judge—Right of. creditor; not-a 
party -to proceedings before District. Judge; to.appeal—" Aggrizved. 
party’ —Official Receiver, position cf—Proceedings under £E: 86 
—Duty of Court to take. evidenee; ~ Po Gears 

Where the Official Receiver made a-reference to the-Disirict 
Judge under S. 36 of the Provincial Insolvency Act for annulling 
a sale-deed executed by the insolvent <n favour of one of his-credi- 
tors within 2 years of the insolvency and the District “Judge set 
aside the sale but gave the creditor a shatge for the considération 
mentioned in the sale-deed and anothar of the creditors who was 
a party to the ‘proceedings before the Receiver but not before the: 
District Judge, appealed from the ordar of the latter, Held, thas he 
was @ “person aggrieved” within €. 46- (2) of the Provincial 
Insolvency Act, so as to entitle him t prefer an appeal. 

The Official Receiver PEREAT th= whole body of creditors and 
. it is his duty to appeal against any order which he thinks is preju- . 
dicial to the interests of the creditors. The fact that a transaction 
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is said to be “void as against the Oficial Receiver does not mean 
that healone is the person aggrieved, 

A District Judge exercising jurisdiction under B. 36 of the 
. Provincial. Insolvency Act will not be justified in treating as legal 
evidence, the depositions of witnesses examined by the Official 
Receiver, though such depositions were taken on oath, such 
depositions cannot be treated either as affidavits or as evidence - 
taken on commission. l 

C. M. A. No. 247 of 1915 followed, 

R. Gopalaswami Aiyangar for T. Rangacharir for Appellant 
in C. M. A. 106. 

D. T. Srinivasagopalackari and N. S. Rangaswami Aiyangar 
for Respondent. 

E. V. Krishnaswami Ayar for Appellant in ©., M. A, 42. 

Š. T. Srinivasagopalachariar for the. Respondent. 





and Napier, JJ. S. A. No. 1660 of 1918, 
1916, September 5. 

Provincial Small Cause Courts Act, Sch. ii, Art. 13—T hundu” 
varam— Suit to recover—Second Appeal—C, P. Code, S. 102. 

A suit for recovery of Thunduvaram is exempted from the 
cognizance of a Small Cause Court by Art. 13 of Sch, ii -of tke 
Prov. Sm. ©. C. Act, Consaquently 5. 102, Civil Procedure Code, 
is no- bar to a second appeal. : 

L. A. Govindaraghava Aiyar tor Appeilant. 


T. R. Ramachandra A:yar for Respondent. 


Sadasiva Avyar | 





Oldfield and | } 
Krishnan, Jd. Cri. Rev. Case No. 205 of 1916. 
1916, September 6. | a eae yt a 

Criminal Procedure Code, Ss. 145, 4385 and 489—Death of 
petitioner during pendency of revision petition—Heir of deceased 
not entitled to be brought on record. 

.. - Where during the pendsncy of a revision petition against the 
order of a Magistrate under S. 145, Cr. P. Code the petitioner 
dies, his legal representatives have no right to be brought on 
record so as to enable them to continue the petition. .« - 

C. Rajagcpala Aiyangar, for Petitioner. 
B., Narasimha. Row, for Respondent. -  -- Te 
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- Phillips, JJ. + SeA. No: 113 of 1916. » 
1916, September 6. 
Mahomedan Law — — Office -Mujayar — Right of 


females— Custom- Validity of. 

Where it was found that the dune of a TEN ‘Office 
consisted i in sweeping the mosque, spreading the mats and calling 
the worshippers for prayer, lighting the mosque, and reading the 
scriptures and it was also found that these duties had been some- 
times performed by proxy, by the ofice holders, a 


Held, that females could .inheris the office along with males 


and enj oy the emoluments, there being nothing in the usage of 
the institution to exclude, females -frem the office. l 
3 Mad 95, 34 Cal. 118 Referred to. 
q. M. Krishnaswami Aiyar for A. Kr ishnaswami Ayar foz 
Appellant. An 


= Doraiswamy dia for alae ee “gs Hig 
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Spencer and | 
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re lu Rahim, Ofo: C.J. 1) a , . 
and Phillips, J. | O. S. A, No. 25 of 1915. 


1916, September 7. 

Insolvency — Undischarged bankrupt—After-acquired pros 
perty—Vesting of, in Official Assignee—Adverse possession— 
Acquisition of property by joint oe en of Assignee to 
such acquisition. . . 

Where an insolvent acquires property after adjudication bux 


before his final discharge, he does so 4s the agent of the Oficial 
Assignee and cannot set up adverse possession against the latier. 


When an insolvent after his adjudication acquires property 
jointly with the other members of his family by joint exertions, 
it is only the share of the insolvent - in such A that vests 
in, the ‘Official Assignee, l 


y. C. Seshachariar for Appela 
M.-O. Parthasarthy Aiyangar for the Offcial ETA 
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Abdur Rahim, Offg. C.J. | 
and. Seshagiri Aiyar, J. L. P. A. No, 223 of 1915. 
1916, September, 11. 
 Receiver—Appointment of, by High Court, during pendency of 
suti in Lower Couri— Power of Lower Court to remove. 

Where during the pendency of a suit for partition the Sub- 
ordinate J udge made an ordez appointing a receiver and on appeal 
from that order, the High Court confirmed the appointment and 
subsequentl y-the Subordinate Judge removed the receiver origin- 
ally appointed for misconduct and appointed another instead, 
Held, that the Subordinate J ulge had power to remove the receiver 
originally appointed and to appoint a new one. 

` TOR. Venkatarama Sasiri for Appellant. 
R. Sadagopachariar anc Kuppusami Aiyar for Respondent. 





Ayling and Srinivasa } 
Aiyangar, Jd. l A. S. No, 212 of 1915. 
1916, September 12. j a ~ - e 
Limitation Act of 19083, Art. 89—Agency—Termination— 
Test of—Suit against agent— Limitation—Starting point— 
Practice among Nattukottai Fhetties—Salary chits— Significance 
of. l i = | ; 
. The question when an agency terminates within the meaning. 
- Of Art. 89 of the Limitation Act isa question of fact to be decided 
on the circumstances of each case. The fact that the salary chit 
is for a fixed period doesnot necessarily indicate that the agency 
terminates ipso facto at the expiry of that period. In deciding the 
question the period for which the agent is entitled to his salary 
will be a material circumstance to be considered. , 

The rule laid down in Venkatachellum Chetty v. Narayanan 
Chetty 1 is not.a rule of law applicable to all cases regardless of 
the.facts thereof. 

Practice among Nattuzottai Chetties and significance of 
- salary chits considered. 

A, Krishnaswami Aiyar ts 5. A R Aiyangar with 
him) for Appellant. 2 aa 

T. Nerasimha-Aiyangar for Respondent. 


1, (1314) 28 M. L. J. 140. 
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Krishnan, Jd. 
1906; September 14. 

Civil Procedure Code,.S. 20 (c)—a urisdiction—Sutt on a promis: 
sory note—Place of undorsement— Cause of action. 

A suit on a promissory note is maintainable in a court 
within the local limits of whose jurisdiction it has been endarsed. 
in favour of the plaintiff. The indorsement constitutes -a part 
of the cause of action, within S. 20 (2), C. P. Code. 

Read v. Brown 1 followed. 
na M. Patanjali Sastri for B. Somaya for Appellant, 

K. G. Sarangaraja Aiyangar for V. Kamadoss for Respondent. 


— Oldfield and . = & 
| L. P. A. No. 188 of 1915. 


Oldfield and | 
_ Krishnan, Jd. l C. M. S. A, No. 108 of 1915. 
1916, September 15. | 

Hindu Law—Widow—Decree against, for rent—Salz- of 
property in the hands of reversioners, if allowable. 

Where a decree for arrears of rent due from the ‘estate in- 
herited by a Hindu widow, was obtained against her and the 
decree was sought to be executed against the estate in the hands 
of the reversjoners after the death cf the widow, held that the 
liability of the widow was persona- to her and that the decree 
could not be executed against the estate in the hands of rever- 
sioners, ` p ee 

T. R. Ramachandra Aiyar for Appellant. 


T. Prakasam for Respondent. 


— m 


‘Spencer and . 
Phillips, Jd. ' S. A, No, 2137 of 1914. 


1916, September 18. 

Mortgage Suit—Parties—Mortgage in favour of late Zemindar— 
Suit by successor without jomning other heirs—Mainvainability. 

It is open to a Zemindar in his capacity as manager of the 
family to sue on a mortgage executed in favour of his deceased 
father, without joining his undivided brothers as. parties to the 
sult. 

_ Kishan. Pershad y: Har Nar ain Singh 2 Referred to. 

T.-Eroman Unni for Appellant. . 

T. R. Venkatarama Sastri for F:espondent. 


1, 232Q. B. D. 128. ` 4, IGL. B, 88 ANL 272. 
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Phillips, J. | 
eg | G. M. P. No. 2137 to 2139 of 1916. 
| 1916, September 19. ai S oe 
Land Acquisition Act I. of 1894, S. 54—Land Acquisition 
—Single notification—Several plots acquired-—Several references 
made and registered as separate suits—One judgment but several 
awards—Legality— Appeal—Consolidation of awards. 

'. Where several plots of land were acquired by the ‘Govern: 
ment under the Land Acquisition Act under the same notification 
but several references were made under 8. 18 of the Act- and were 
registered as separate cases and the District Judge made a separate 
award in respect of each plot of land acquired though only one 
judgment was delivered, held that the Court below should have 
passed only one award and that the several awards passed should 
be deemed to be only one award and that one appeal only need 
be preferred to the High Court under S. 54 of the Act. 

The several awards were consolidated into one. 
K. S. Jayaram Aiyar, for Petitioner. 
_ Government Pleader, for Respondent. 





— 


“Srinivasa Iyengar, Jd: S. A. No. 2056 of 1,915. 
; 1916, September 20. l 
:. ~“. Madras Rent Recovery Act, Ss. 1 and 79—Landholder, meaning 
pe anna registry, transfer in, efect of—Transferee not a delegate 
or agent— Hindu Joint Family— Manager, right of, to tender patta and 

sue for rent, without joining other members. 

Where a Hindu father having a permanent and self-acquired 
izara right in certain lands effected a transfer of the same in the 
Revenue registry in his son’s name, Held that the transfer did 
not have the effect of making the son a ‘landholder’ within 8.:1 
of the Madras Rent Recovery Act and that the son was not 
competent to tender pattas or to sue for rents. The transfer in 
the Revenue registry would not confer any proprietary interest 
on the transferee nor would it constitute him a delegate or agent 
within S. 79 of the Act. 

It is open to the manager of a joint Hindu family to edie 
a patta and institute a suit for rent without joining the -other 
members as parties. 

V. C. Seshacharvar for Appellant, 

K. Bhashyam for Respondent, Boe 


` Seshagiri Iyer and | 
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~ Ayling and re oe 
Napier, Jd. | D. A. No. 1411 of 1915. ~ i: 
1916, September 20. E a a ee 

Landlord and Tenant—Buildings erected by tenant—Forfeiture— 
Tenant's right to compensation—Lease defore the Transfer of Property 
Act. 

Where a person holding land tnder a lease executed prior to 
the Transfer of Property Act, erects buildings on the land demised 
and subsequently incurs a forfeiture of the tenancy, Held, in a. suit 
in ejectment by the landlord, that.tae tenant was not entitled to 
compensation but only to remove the buildings within a time to 
be fixed by the decree. 

T. V. Muthukrishna Aiyar. for Appellants. 

G. S. Ramachandra Aiyar for Respondent. 


Srinivasa Aiyangar, Jd. 
1916, September 20. 

Hindu Law—Adoption— Apprintment of heir—Prostitute 
other tham dancing girls—Estoppel, question of, not to be raised 
for the first fume in second appeal. 

Under the Hindu Law itis not permissible to a prostitute 
who is not a dancing girl, to adopt a girl to herself. . A custom 
permitting such adoption is illegal and cannct be recognised by 
Courts, . 

A plea of estoppel will not be allowed to be raised for the 
first time in second appeal, in the aksence of any averment in the 
pleadings. 

J. L, Rozario for Appellant. 

D. Sitarama Row for Respondeat. 


Seshagiri Aiyar and 
S. A, No. 469 of 1915. 


Krishnan, Jd. 8. A. No. 1666 of 1914, 


1916, September 21. 

Hindu Law—Joint Family—Managing member and minor 
members—Sale of family property by managing member Jor him- 
self and as guardian of minor members—Suit by minor to recover 
his share of property alienated—Lirvitation—Limitation Act of, 
1908, Arts. 44 and l44— Applicabicity. 


Spencer and ) 
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Art, 44 of the Limitation Act js applicable.. only to a ‘case 
in which. a, sale.is.made-by.tke.guardian of a minor of property 
in which the minor has individual rights. -. =~ -. -~ ~~ 
~- -29-% C. 199 followed. B 

~ No guardian can be ‘appointed in respect of the interest in 
family property of the minor member of a joint Hindu family. 

Where the senior member of ajoint Hindu family sells family 
property purporting to act im his own behalf and as guardian of. the 
minor members, held a suit by one of the minor members to 
recover his share of the property sold was governed by article 144 
and not by article 44 of the Limitation Act. 

The Hon. The (Ag.) Advocate-General and K. Balasubramania 
Aiyar for Appellant. 


É. Satyanarayana for V. Ramesaon for the Respondent. 


wees ee es 


‘Spencer and P l 
Krishnan, JJ. 7 C. M. P. No. 2605 of 1916. 
~- 1916, September 21. l 
` Appellate Side Rulés—Rule 32 el. 1—Rule inapplicable to appeals 
and applicable only to miscellaneous appli cations. > 
- P. Somasundaram for Petitioner. 
` B, Narasimha Rao for Respondent. 


- OE 
NOTES: OF RECENT CASES. = 07) 

Chief Justice |) _ . TN T E E 

and Burn, J. > F- OAS. No. 206 and 207 of £908. 
`. F916, November 8. 

Limitation: Act of 1871, Art. 129—Suét to set aside. adtoa 
—Limitation—lnvalid: Adoption <n 1862 and adopted boy and 
his heirs in possession of properties of adoptive father from 1862 
to 1876— Death of adoptive mother in 1902—Suit by reversioners 
to recover properties of last owner within -12 years ‘thereof— 
Limitation—Right barred under Art. 129 of Act of 1872 not 
revived by Act of 1877—Res-jud-cata—Hindu Law—Wsdow— 
Decree against, . based on limitašion -not Aai against 
‘reversioners. Pe 

In a suit brought T the reversionary Han of a Hindu with- 
in 12 years of the date of the death of his. widow Chockammal 
‘ip 1902 for possession of his properties, it appeared that in 1862 
the widow adopted to her husband one Alagasundara, that the 
adopted boy and, after his death, his heirs, enjoyed the suit . pro- 
perties till 1876 by virtue of the r-ghts of Alagasundara as such 
adopted son, that in that year Choczammal trespassed upon the 
suit. properties, and that Alagasundara’s widow. thereupon insti- 
tuted @ suit (O. 5. No. 9 of 1837) against Chockammal and 
‘obtained a decree for possession on she ground that Chockammal’s 
right became barred by limitation. In that suit it was also -held 
that the adoption of Alagasundara was invalid on the ground. of 
his being an orphan’ at. the time of his adoption. The defénd- 
ants were, amongst others, Alagasundara'’s widow and alienées 
from her, and’ they pleaded that the suit was barred by limitation 
because a suit to set aside the adoption of Alagasundara was 
barred under ‘Arf. 129 of the: Limination Act of 1871, and the 
tight so barred under, that Act was not révived by the Act. of 
1877. They also ‘pleaded that the suit was barred by res-judi- 
caia,by reason of, the decision in the suit by Alagasundara’s widow 
against ‘Chockammal,. They relied upon Jagadamba. Chaodhrani 
v. Dakhina Mohun Roy Chaodhri 1, and Mohesh Narain Munshi 
v. Taruck Nath Moitra 3, in suppers of the former contention 
and upon, Hari. Nath . Chatterjee v. Mothurmohun Goswami 8, in 
support of the latter. Their Lordships , upheld the fornet 
contention - distinguishing the decision of the Privy Council in 
Tirbhuwan Bahadur’ Singh’ v. Ramesher Baksh Singh 4, and 


ae Bay Ei LER WOE 
..-(1886)-3-L--Re18-6.-808. (P.-0.) - -2:- (1892) I. G. R: 20 0.487: (PCJ 
a (1898) I. L R. 210, 8. (P. 0.) - > £ (906) I. L. R. 28 A, 727, (B.C) 
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overruled the latter distinguishing, Hari Nath GAENE Y. 
Mothurmohan Goswami 1, 
A.. Krishnaswami Aiyar for Appellant. — 
| The Hon. The Advocate General, T. V. Gopalaswami 
Mudatiar, Hon. Mr. T. Rangachariar, S.. Muthiah Mudaliar 
‘and 4, ‘S. Visvanather for the Respondents. 7 
Chief Justice | Ce, 
and Burn, J. - A. S. No. 250 of 1918. . 
- 1916, November 8. 


-7 “Bindu Law—Adoption— Authority to widow to adopt specified 
boy—Construction—Principles—Adoption of stranger without . 
any attempt being made to adopt boy named—Vahdity—Adoption 
of husband’s younger brother—Valhidity—Custom in Southern 
India—Practice—Appeal— Plea of invalidity of adoption —Per- 
missibility— Adoption sanctioned by custom— Absence of evidence 
‘owing to plea not being rdised in Court below— Effect. 


' Where a Hindu authorised his widow ` (the author ity being 
‘contained in a will) to adopt to him either G. or L, minor. sons 
of his uncle S: R, whomever of them his mother might select and 
‘the widow adopted a stranger without making any ‘attempt to 
adopt either of the boys named, both of them being available, keld, 
in a suit to set aside the adopzion thal, even if the authority was 
held to be a general one authcrising the widow to adgptany other 
than ‘the boys named in certain contingencies (a point on which 
their Lordships did not express any definite opinion) the widow 
was bound to comply in the first instance with her husband's 
directions and the adoption actually made oy her wen doing 80 
was invalid. ya 

.. Review of .case-law on construction of authority -to — 
given by a Hindu. 

Quære whether under the Hindu Law the sioition by & 
widow of a younger brother cf her husband is valid, Semble. it 
may be valid in South India as being sanctioned by custom. 


‘The High Court will not allow a plea of the invalidity of. an 
- adoption to be raised for the first time in appeal in a cage in which 
it would be perfectly open to the other side to adduce evidence of 
custom in support of its validity and no such evidence was 
adduced because-the point was not raised in the court below.. 
.. The Hon. The Ag.. Advocate General, . R. Narayanaswami: 
Aiyar and K. S. Ganesa Atyar for Appellants. a 
V. Ramesam, S. Ranganatha diyar, H. Suryanarayanah, 
K. Sundara. Rao, A. Krishnaswami: Aiyar and K. S Arava» 
maha Aiyangar for the. Respondents. ` l pete ase me 
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NOTES OF RECENT CASES. | 
Abdur Rahim, . 
Spencer and Srinivasa L. P. A. No. 120 of 1916 
Aiyangar, JJ. - acres es ' 
1916, November 1, 


Registration Act (XVI of 1908) Ss. 72 and 77—Suit fer 
compulsory registration—Refusal to accept document for registres 
tion by sub-registrar on the ground of delay in presentation— 
Appeal to the District Registrar— Right of suit. ` 


Where a document was presented in time but the sub- 
registrar after taking the directions of the District Registrar 
refused to accept a document for registration as being presented 
out of time and on appeal from the order of the sub-registrar 
the District Registrar again refused registration of the document, 
held that it was open to the aggrieved party to maintain & suit 
for compulsory registration under S. 77 of the Registration Aci. 


10 M. L. J. 104 and 26 M. L. J. AM, followed ; 21 Bom. 6&9 
Dissented from. 


A. V. Visvanatha Sastri for the Appellant. 
K. 8. Ramabhadra Iyer (amicus curiæ) for Respondent. 





Ayling and 
Seshagiri Iyer, JJ. lun P. A. Nos, 110, 111 and 112 of 1916. 
1916, November 6. 
Civil Procedure Code, S. 115—Scheme suit— Refusal to add 
son of hereditary trustee as party defendant—Revision. 


Where during the pendency of a suit under S. 92 of the Civil 
Procedure Code, for removal of the defendant from his offre 
of trusteeand for the settlement of ‘a scheme, an application 
was made by the son of the defendant, to be added as a 
party on the ground that the trusteeship was hereditary in his. 
family and that his father was not defending the suit proper y» 
heid that, having regard to the fact that the applicant was practi- 
cally remediless if his rights were not recognised in the scheme | 
suit, the court below was wrong in refusing to add him as a party 
defendant. 


K. V. Krishnaswami Iyer for Appellant. 
G. S. Ramachandra Iyer for Respondents. 


Abdur Rahim, 
Spencer and Srinivasa 
Aiyangar, Jd. 
1916, November 15. 

Civil Procedure Code, O. 40, R. Land.O, 43, R.1 (s)\—Order of 


Lower Court determining that @ receiver should be "PROI 
No actual nomination—Order if appealatle. 





C. M. A. No. 73 of 1916. 
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Per Abdur Rahim and Srinivasa Aiyangar, JJ. (Spencer, J. 
Dissenting) : F 


An order determining that a receiver should be appointed is 
appealable though no actual nomination of a person as receiver 
has been made. i a 


n. The Hon'ble the Advocate-General and K. Bhashyam for 
Appellants. i - 


~ N. 8. Rangaswami Aiyangar, for Respondents. 
Abdur Rahim, 
Sadasiva Aiyar and 
; Napier, JJ. 
. 1916, November 18. 


ı Transfer of Propeity Act, Ss. 54 and 11 8—Hachanye of 
emmoveable property —Unregistered instrument — Part-perform- 
ance, doctrine of—Hquitable Estoppel—Compensation for improve- - 
ments—Transfer of Property Act, S. 51. 


«Where the plaintiffs and the defendants by an unregistered 
instrument agreed for mutual convenience to an exchange of 
certain plots of land forming part of their adjoining house and 
the defendants erected a cosily building on the land which fell 
to them under that instrumert, and the plaintiffs kept quiet and 
even. received an additional amount from the defendants on the 
ground that the land that.fe]l to the share of the lattet was larger 
in extent and the plaintiffs sued the defendants in ejectment on 
the ground that the instrument did not pass title : 


Held per Sadasiva Aiyar and Napier, JJ. (Abdur Rahim, J. 

dissenting) that in the absence of a registered conveyance in 
writing no title passed to ths defendants, that the fact that the 
plaintiffs took an additional sum of money in ignorance of the 
fact -that ‘they were still the owners did not create an estoppel, 
and that the’ plaintiffs were entitled to eject the defendants on 
payment to the latter of compensation under S. 51 of the Transfer 
of Property Act. 
.- Kurri Veera Reddi v. Kurri Bapi Reddi 1, Mahomed Musa 
v. Aghore Kumar Ganguli 2, Mulraju Lakshmi Venkayyama v. 
Venkata Narasimha Appa Rao 8, Ramsden v. Dyson 4, Plimmer 
Mayor of Wellington 5, and Attorney General of Nigeria v, John - 
Holt & Co. 6. Referred to. 

The Hon'ble The Ag. Advocate-General with K. Rajah Iyer 
for Appellants. : 

T. R. Venkatarama Sas:ri for A. Krishnaswami Iyer for | 
Respondents. j 


(1904) I. L. R.. 29 M, 886. ` ' 2, (1914) 1.L.-R. 42 C. 8301. 


L. P. A. No. 219 of 1915. 


R 
- 3. , (1916) I. L. R. 39 M. 509, ; 4. (1866) L. R. 1 H. L. 129. 
ö. (1884) L. R.9 A.C 699. o 6." (1915) L.'R. A.'O. 599. 
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Wallis, C. J., Abdur 


Rahim and Srimvasa S. A.. No. 979 and.1712 of 1914. 
‘Iyengar, JJ. - 


1916, November 28. 

Civil Procedure Code, 0. 23 R. 1—Leave to withdraw with 
liberty to bring a fresh suit—Power of Appenatg:! Court. to graat 
leave. 

It is competent to an Appellate Court: when reversing tke 
decree of the first court, to grant leave to the plaintiff to with- 
draw from the suit with liberty to kring a fresa suit. 

V. K. Srinivasa Iyengar for C.S. Venkatachariar for Appe-- 
lant, 

K.V. L. Narasimham for Respondent. 





Wallis, C. dJ., Abdur 
Rahim, Oldfield, 
Srinivasa Iyengar and +. S. A. No. 888 of 1914., 
Phillips, JJ. 
1916, November 80. 


Malabar Compensation for Tenant’s Improvements Act (I of 
1900) S. 19—Contracts entered intc before thz Act, prescribing 
rates for valuing improvements, if affected. 

Contracts entered into before’ 1-1-1886 between landlord and 
tenant prescribing rates for valuing the improvements effected by 
the tenant, are saved by S. 19 of Act I of 1900. 

C. V. Ananthakrishna Iyer for Appellant. 

Eroman Unni for Respondent. 


Ayling and Seshagiri : 
Iyer, JJ. L. P.A. No, 115, of 1916. 
1916, December 4. 

Civil Procedure Code, O. 1, Rr. 1and Toopu by defer- 
dant—Omission to file written statement —Dejendant af can be 
declared ex parte. 

Per Ayling, J. (Seshagiri Iyer. J. dissznting).— Where a 
defendant appears in person but dos not file a written statemert 


of his defence as required by the’ Court under O. 8, R. 1, tke 
defendant can be declared ‘ex parte. 


Per Seshagiri Iyer, J—The rule as to declaring a defendant 
ex partè is confined to cases of non appearance by him and does 
not apply where the defendant appears ‘but does not ee a written 
statement, 
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Per Ayling, J—Omission to file a written statement when 
required by the Court under-O. 8, R. 1, C. P. Code entails the pen- 
alties imposed by O. 8, R. 10 and declaring the defendant ex parte 
is one of the orders contemplated by O. 8, R. 10, C. P. Code. 

Per Seshagiri Iyer, J.—O. 8, R. 10, C. P, Code applies only 
to cases of written’ statements required under O. 8, R. 9 and not to 
those required under O. 8,.R, 1; C. P. Code. 

C. Padmanabha Iyengar for Appellant. 

' N. Chandrasekhara Iyer, amicus curiae, for Respondent. 





T oa l 
Oldfield and 
Phillips, JJ. - B., A, No. 333 of 1916. | 

1916, December 5. 

. Malabar Law — Tarwed — Anandravan entrusted with 
management under Karar—Suuit for accounts, by junior member, 
ij maintainable. cd 8 

When an Anandravan was entrusted with the: management 
of the tarwad properties! under ‘a Karar to which all the members 
of the tarwad including ths Karnavan were parties and subse- 
quently the junior members sued the Anandravan for accounts - of 
his management, | | | 

Held,:that, under the Karar, the Anandravan did-not become 
the agent of all the members of the tarwad but wase accountable 
only to’ the Karnavan and taat in the absence of any proof that 
the Karnavan was in collusion with the defendant or had disabled 
himself from suing, the junior members had no right of suit. 

C. V. Ananthakrishna Iver for Appellant. 

K. F. M. Menon for Res>ondenis. P 


Wallis, C. J., 
Abdur Rahim and 
Srinivasa Iyengar, JJ. 
. 1916, December 6.. l | | . 

. Presidency Towns. Small Cause Courts Act ( XV of 1882) S. 38 
—Jurisdiction of Full Bench to decide questions of fact. | 
A Full Bench of the Small Cause Court, sitting under 8. 38 
of Act XV of 1882 has no jurisdiction to decide questions of fact 
generally. Nor has it jurisd:ction to do so, when the question of 
fact first arises before it; in consequence of,its finding on another 
question of fact or law. 
C. Krishnamachariar fcr V. C. Seshachariar for Petitioner. 
A, Narasimhachariar fcx V. V, Srinivasa Iyengar for Res- 
pondent. : 
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O. R. P. No.. 521 of 1915. 
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NOTES OF RECENT CASES. 


Wallis, O. J. 
Abdur Rahim and 
Srinivasa Iyengar, JJ. 
1916, December 6. 


C. M. A. No. 870 of 1915. 


Provincial Insolvency Act (IIJ of 1907) S. 37—Surety for 
payment of debt by insolvent, if a creditor. 


A person who stood surety for the payment of a debt by the 
insolvent ie a creditor within the meaning of that io in 
S. 37 of the Provincial Insolvency Act. 


In re Paine :-Ex parte Read (1897) 1 Q. B. 122. 


In re Blackpool Motor Co. Ltd., Hamilton v. Blackpool Mortor 
Co., Lid. (1901) 1 Ch, 77, Referred to, 


M. D. Devadoss for Appellant. 


A. Krishnaswamy Iyer for Respondent. 


The Chief Justice. 
Abdur Rahim, Oldfield, . 
- Srinivasa Iyengar and S. A. No. 217 of 1915. 

Phillips, Jd. 

1916, December 12. 


Malabar Law—Landlord and tenant —Agreement to pay 
kuttukanom, uf valid—Malabar compensation for Tenant's Im- 
provements Act (I of 1900) S. 19.. ; 


l A contract between a jenmi and a tenant by which the latter 

agrees to pay a Kuttukanom or stump fee, at the rate of 8 as. for 
every tree planted by him at the time when he cuts and appro- 
priates the same, is not opposed to S. 19 of the VAAG Compan- 
sation for Tenants’ Improvements Act. 


C. V. Ananthakrishna Iyer for the Appellants, 
Eroman Unni for Respondent, 
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Iyer, JI. TS. A. No, 100 of 1915. 
1916, December 18. 
Hindu Law—Widow—Maintenance—Liability of adopted 
son, after adoption—Co-parceners of husband, not bound, 


Ayling and Seshagiri } 


One of four brothers constituting a joint Hindu family - died 
leaving a widow. The remaining brothers executed. deed of 
maintenance in her favour agreeing bo pay an annual sum for 
her maintenance. Subsequently the widow adopted a son to her 
husband and a division of the entire family properties was effected 
between the co-parceners, 


Held, that in the abserce of an agreement to the contrary, 
the ultimate liability to mamtain the widow rested on the adopted 
son and that he was liable to reimburse the executants of the 
deed of maintenance in respect of moneys paid by them to the 
widow under the deed, (1915) M. W. No. 187 followed. 


A, V. Visvanatha Sastri for Appellant. 
P. V. Parameswara Iyer tor O. Y. Ananthakrishna Iyer for 
Respondent. 


Oldfield and ; 
Phillips, JJ. 5, A, No. 985 of 1916. 
1916, December 15. 

Civil Procedure Code, O. 21, R. 93 (O. 0. S. 315)—Right of 
suit for refund of purchase money—Judgment-debtor. having no 
saleable interest in the prop2rty—Sale before the new C. P. Code— 
Right of swit, if taken away—General Clauses Act (X of 1897) 
S. 6 (e) Effect Of. . 
| Plaintif purchased certain properties in court auction on 
22-4-1907 and brought a swit for possession of the same. ‘The 
suit was dismissed on 4-10-1909 o2 the ground that the judg- 
ment debtor had no saleable invérest in the property. On 
6-8-1914 he sued the decres-holder for recovery of the purchase 
money. Held that the cause of action for recovery of the 
purchase money arose on tke date of the Court sale, "that under 
the old C. P, ‘Code (1882) the plaintiff had a right of suit to 
recover the purchase monay and that the new ©. P. Code had 
not the effect of taking away such a vested right. 
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Under the new Civil Procedure Code of 1908, an auction pur- 
chaser has no right to sue for the recovery of the purckase 
money in case the judgment debtor had no saleable interess in 
the property. The only remedy is by way of application under 
O, 21, R. 93, after setting asidé the sale, 

The Hon'ble Mr. T. Rangachart and K. Bhashyam for 
Appellants. | 

C. V. Ananthakrishna Iyer for Respondent. 





Sir John Wallis, C. J. | 
and Napier, J. A. S. No. 817 and 318 of 1913. 
1916, December 15. 
Religious Endowments—Muits—Matadhipati— Appointment 
to juntorship to secure his own position—Validity of appointment 
—Fraud on the power of a matadhipati. 


Where the head of a mutt who claimed his possession under a 
will and ordination by his predecessor, appointed under a compro- 
mise deed another as junior pattam, because the latter set un a 
rival claim to the headship of the muti under an appointment by 
the same predecessor, with a view to secure his own possess_on 
to the headship of the mutt, the appointment of the junioz is 
invalid inlaw. Such an appointment isa fraud on the power 
of the Matadhipati to appoint a jurior keeping in view tke inter- 
‘ests of the institution. 

I. L, R. 16 M. 490, followed. 

A. Krishnaswame Aiyar and T. A. Seshagiri Sastri for che 
Appellants. 

The Hon, the Ag. Advocate General (S. Srinivasa Aiyangzr) 
for the 1st Respondent. 

- §. Ramaswam Aiyar for the 2nd Respondent. 


[End of Vol, XXXI] 
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Present :—Viscount Haldane, on Shaw, Sir J oht ‘Hage 
and Mr. Ameer Ali n - sr’ 
[On Appeal from the High i Spurt at. Caloutia. 


Mahant Ram Parkash Das n aa “Appellant *, 
; v. T 2 D Tg k 
“ Mahant Anand Das and others oe ye, Respondents. 
s Hindu Laiw— Religious Endowment~Aghal—Nature, and constitutioui— 


Powers of Mahani—Law veger ding ownersiip of property-Lhaw regulating 
e of right and office of mahant—Tranzfér of office. to disqual ified person 
-~—Retirement of reigning mahant—Effeci on right to get. back of fice—Acis of 
mahant inconsistent with his duty and positian as guardian of muth—Effeci— 
Evidence—Admissidbility—Civil sutt—Lssue ar to fact of marriage—Magisirate’ s 
` note of admission of fact made in course of criminal case—Copy of em Jenoa of 
witness examined in criminal case —Admissibikir y. . 

The question” as to who has the right to the >ffice of Mahant of a niuth ‘or asthal 
is one which’ must depend upon the custom ard usage. of the particular muth or 
asthal. Such questions are not settled by an appeal to general customary; law ; 
the usage of the particular muth stands as the law therefor. Where, however, the 
endower has‘laid down the role of succession, taat has to be followed. 7 ` 

Girdharee Das v. Nanda Kissore Das Manani 1; Raja Muthu ne y. 
Perianayagam ? followed. 

Vurmah Valia v. Vurma Mutha, ? TR T Pandara v. Setlappa C hetty, * 
Mahant Rama Nooi Das, v. Mahani Debraj Dos § referred to." 

Even in casés where the reigning mahant ci a muth has the right of selecting 
his successor, the nomination must fall upon one who is competent to hold the 
‘office, For instance, the’ person ehosen may, be disqualified: by reason of bodily 
deforsnity or ‘ bodily disease such as leprosy, of disease of the mind or of- the lead- 
ing of a life which is immoral or is inconsistant with the relizious vows of the 
brotherhood In all such cases, the nomination would be void. The contracting 
of marriage and the begetting of children ig a ground of’ disqualification where, by 
the custom of the muth, the mahant must be a religious chela and celibate. 

Where the reigning mahant of an “asthai, the mahant of which must, by 
custom, ba a celibate, executed the deeds which purported to transfer during 
his life the mahantship to a person who, he znew, was then a married: man and 


* 16th Mapes 1916. - á l 
1. usn 11 M, I. Ax 405, 428.: 7a., (1874). R 1 D, A: 209, gås. 


3. (1876) L. R. 4 Í. A <76, 82. , - (1879) I.L. R.23 M 15, 179 
th, = (1889) 6 S, D. 3. 32g. f 
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P. C. the fotber of children, and retired from the mahantship making ‘over to she nominee 
—— all his duties together with ‘the properties of the asthal. 

mens Held in a fuit by a person claiming to be the senior bairagi chela of the 

g Das * asthaland to be entitled to succeed to the mahantships that the deeds of transfer 

were yoid and of no effect, the installation of the nominee on the gaddi and his 

ESA ‘own retirement from the mahantship created a vacancy in the office and as ‘he 


‘had been w party to deeds which were of a nature inconsistent with his duty and 
position as guardian of the asihal, his abdication was fina] and that the plaintiff 
was entitled to succeed to the offica there being no question that he was entitled to 
it in default of appointment., 

The property ofa muth or asthal is held by the mahatt as its owner, and 
the succassion to him i in such property follows with the succession to the office. 
The nature of the ownership is an ownership in trust for the muth or institution 
itself and, although large administrative powers are iindoubtedly vested in the 
reigning mahant, this trust does exist and it must be respected. 

The mahant is not only a spiritual teacher but also a trustees in respect of 
the asthal over which he presides. 

Observations on the nature, and constisution of an asthal. 

- Where in a civil suit, aD issue was raised as to whether „the defendant was a 
married man and the father of children, 


Held, that the note made by the Magistrate in his judgment in a criminal cage 
against the defendant to the effest that, in the course of that vase he (defendant) 
admitted the marriage was not by itself evidence of the fact recorded therein, and 
algo that a copy of the deposition of a witness examined in the criminal case but 

i ‘not examined in the suit was’ inadmissible. 
Appeal from a judgment and decree of the High Court dated 
: August 26, 1910 reversing a judgment and-Decree of the Subordi- 
nate Judge of Mozatferpore dated June 16, 1909. gees © 

‘ ‘The facts of fhe case are sufficiently s set forth in their 
Lordships’ judgment. 

‘Dunne :—Appeared for the sppellant and in support: of the 
proposition that the succession to the office of the mahant depend-. 
ed upon special custom and quoted the following authorities. 

Sammantha Pandara v. Settappa Chetty }, Girdhari Das v. 
Nanda Kishore Das Mahanth 2, Raja. Muthu Ramalinga ¥- 
Perianayagam 3, Raja Vurma Valia v. Raja Vurma Mutha-4, 
Janokot Debi v. Gopal Acharji 5; Genda Puri v. Chhatar Puri &, 
Ramalingam Pillai v. Vythitingam ', 1, Sita Pershad v. hukun 
Das 8. ae i 

: Sir W. Garth with him Dube appèared for the Sno 

The judgment of their Lordships was delivered by 

Lord Shaw :—This is an appeal from a judgment and decree 
of the High Court of Judicature at Fort William in Bengal, dated 


io Bae 





-1. (1879) I. LR. 2 M. 179. 2, (1867} 11 M. I. A’. 405, 419, 

3. i876) TIL A, ‘O39 | 4, (1876) L. R. £1. A. 88.. 

5. (1882) I. R.101. A. 82 ‘ 6, (1886) L. R. 18 I. A..105. .. 
8 


T. (1893) L. R. 20 L.A. 150, 154. a 2 0. L. R. 73 at 79. 
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the 26th August, 1910, reversing a judgment and decree of the 
Second Subordinate J ages of Mozuffezpore, dated. the 16th June, 
1909.. 

The question in the appeal has RE to the office and 
rights of a mahant of an asthal, known as the Patepore sthat, 
in the district of the Mozufferpore. There are rival claimants to 
this office in the person of the plaintif and of the defendant 
No. 2. The defendant No. 1, Anand Das, was the mahani of 
the Patepore Asthal. By written dociments and by his actings 


he has,-as will be afterwards found, abdicated. But in this. 


litigation he supports the. claim of jefendant No. 2, in whose 
favour he has granted those deeds which . will be hereafter 
referred to. -The asthal is one of. some importance, and is 
stated to have a revenue of 50,000 rupees a year. 

An asthal, commonly known in Northern India as a sib 
is an institution of a monastic nature. It is established for the 
service of a particular cult, the inttruction in its tenets, and 
the observance of its rites. The followers of the cult and 


disciples, in the institution are krown as chelas ; the chelas” 


are of two classes—celibate and non-celibate. In the asthal 
now being dealt with, the religious. brethren were the basrage 
or celibate ehelas: the lay brethrea were girhast or house- 
holder chelas. The mahant must, by the custom of the 
muth, be a bairagt or religious chela- The mahant is the head 
of the institution. He sits upon the gaddz; he initiates. candi- 
dates into the mysteries of the cult ; hə superintends the worship 
of the idol and the accustomed spirisual rites; he manages the 
property. of the institution ; he administers its affairs; and the 
whole assets are vested in him as the owner thereof in trust for 
the institution itself. Upon his death or abdication he is succeed- 
ed by one of the bairagy chelas. These barragi chelas are, as 
stated, celibates: or if they have ever been married they musi, 
prior to their initiation as bairagi ch2las, have renounced their 
wives and families and have conformed to the practice of the 
muth., This practice is ascetic : it involves a separation from all 
worldly wealth and ties, and a self-dedication to the services and 
rites of the asthal. (See, e.g., Eee Religious oa a the 
‘Hindus, pp. 51, &c.) | 

‘s Pious persons endow the ahoak with property, which is vested in the’ 


“ preceptor for the time teing, and a home for the school is erected and a mattam 
$ constituted.’ — (2 Ind. L. R. Madras, 179.) f 
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eit - is; however; -fhe‘rule - that this property is hald by the 


inahant as its oWner, and tae-succession to him in such property 
follows with the succession to the office. The nature of the 


ownership is, as has been said; an ownership’ i in ‘trust for the 


mith” ‘ot “itistibution ‘itself, and it anust~ not be forgotten that 
although large’ administrat:ve powers ‘are undoubtedly vested in 
the reigning | mahan, e trust does exist, and that it must be 
respected. ` To E a 

' The question as ‘to wko-has the right ‘and office of mahant 
is one, in their Lordships’ Opinion, which, according to the well- 


known rule in India, mest depend upon.the custom ahd usage 


of the particular muth or asthal. Such questions in India are 
not settled .by an appeal fo general customary law ; the usage of 
the particular muth stands as ‘the Jaw therefor. ` ae % 

. It appears (Mahant Bama Nooj Doss ‘Ve Mahant Sra 
Doss 1, that the muths are— a 


Eo of ia desoriptions, namely, meuroosi, punchaiii, and hakimi, that i in the Arat 


“ihe office of chief m@hant was hereditary, and devolved upon the chief disciple of 
e es ‘Sxisting ‘mahant, who, moreover, usually nominated him as his Successor ; that 
‘in the sécond the office was elecsive, .th2 presiding mahent being seldcted -by an 
Sey of mahanis and that ir the third the appointment of presiding mahan t 
‘ was vested in the. ruling power ae ( presiimably the civil power), “ or in the party 
's who endowed the temple.’ ` . Pe: : 
The case cited was ‘interesting, and thé report proceeds ; ~ 
a ui Money then directed ‘the pundit of the.Sudder Dewanny Adawlut to 
“ state what was the law of the shcstre in -egard to the appointment of a presid- 
“ing mahant of a muth or temple called ‘ mouroosi’ ; whether the principal disciple 
‘of the last mahani. should -‘sueceed, or whether the existing makani was com- 

"petent to appoint whom he pleased from among. the body of his disciples $ 2. 
- $ H The reply.of the pundit waé.as follows; ‘Under the circumstanoes: stated 
‘in the question, the: principal ¢ckeia or pupil is entitled to succeed. on the 
-death of the presiding mahant of a mouroost, or hereditary muth. If the 
‘ ‘principal pupil be personally unfit to. succeed, or be disqualified by any of those 
t ‘causes which, according to the skasire, are ‘sufficient-.for such disqualification, 
‘* then in. that oase the presiding mahani ghould, during. his lifetime, Bolect one 
_‘ properly ayplitied from among his Punua ‘to succeed him. The person 80 

t aoledied will succead.” ” 

-~ Alongside of bhis repors should: be: “placed the view ‘of ‘Bik 
Charles Turner’ in Saimmantha Pandara v. Settappa Chetti z “tò 


this effect * —" 
“The preceptor, ths Head OE ‘sha institution, selects among’ the. affiliated 


disciples him whom he deams tke most competent, -and in- -his own ‘life-time 
“ instals the disciple. so.selected, as his successor, not uncommonly with some 


1. (1889) 6 Sudder Dewanry Reports, 268. «2, (1879) I. L. R. 2 M. 179. 
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“ geramonies. After the death of the precep-or the disciple so chosen is installad - 


“in the gaddi, and takes by succession the property which has been held 37 
“his predecessor.” f Poo ' kog 

Their Lordships ate. of opinion that the language last 
quoted cannot be taken in any sense as a statement of the general 
law of India. Any contention ‘to shat effect would indeed noi 
bein accordance with Sir, Charles Turner’s own views, he havirg 


made this plain in-the succeeding passage of his judgment :— 
“ We do not, of course, mean to lay down,” said he, ‘that the property may 
not in some cases be held on different conditions and subject to different incidents ~’ 


. It in short may rank as one of the varieties of circumstance 
and tenure whose adoption or rejection will fall to be determined 
by the usage and custom of the muth. . 

That this forms the controlling rule with regard fo the rigkt 
to the office of mahant may now be considered as having been 
‘conclusively settled by authority. In Greedharee Doss v. Nunao 
Kishore Doss Mahanth 1, Lord Romilly so P it, observing “ thet 
the only law of these mahants and their offices, functions, and 
duties is to be found in custom and practice, which is proved by 
testimony.” More recent authorities, such as Muttu Ramalinga v. 
Perianayagam 2, and Vurmah Valia v. Vurmah Mutha 3, confirn 
this proposition, with the explanation which their Lordships fhinz 
it right here to repeat, given by Sir Barnes Peacock as Chief J ustica 
of Bengal, and cited with approval ia the case last mentioned to 
the following effect :— 

u Numerous cages have been cited to shew what was the usage, but the law 
“ to be laid down by this Court must be as to what is the usage of each mehanice. 
“ We apprehend that ifa person endows a college or religious institution, ths 
 endower has a tight to lay down the rule o` succession; but when no such rula 
‘hag been laid down, it must be proved by avidence’'what is the usage, in order 
"to carry oub the intention of the original endower. Hach case must ba governed 
ü by the usage of the particular mahantee-” 


.. As between the rival claimanis to this mahantship the 
situation is as follows: The plaintiff maintains the broac 
proposition that according to the custom of this mith the 
succession falls to the eldest’ or senior (that is, earliest inducted: 
bairagi chela ; that it so falls as of right; and that this right of 
succession cannot be defeated by any deed or deeds executed by 
the reignihg mahant. If this be correct-there is an end tothe 
‘claim, sc it is maintained, of defendant No. 2. oo 


2 7 8 
t. (1867) 14 M. I A! 428, a. (1874) L. R. 11. A. 228. 
po ale 3. (1876) L-R. 4I. à. 82. 
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Upon the caer hand defendant No. 2 maintains that there is 


_ no such absolute right of .suecession ; ‘that there are deeds in 


existence unden the hand of Anand Das, the then reigning 


mahant, which transfer to ani vest in him, the second defendant, 
the mahantship|; and that, the question of succession being thus 
settled, the defendant No.2 is, now in office under a right— 
which is not defeasible by a eo in | the pie as alleged 


senior chela. 


Their Lordships I have considered eae executed by prede- 
cessors of the parties in the years 1832, 1854, and 1866 respec- 
tively. As between the propositions (1) that the choice of the 
regning mahant must prevail, and (2) that the right af the senior 
bairagi -chela niust prevail, tEeir Lordships are not prepared to 
affirm that either proposition is upon those deeds made out. 
In the first place, language, apparently of selection, is used; 
but in the second place, tae person selected is in each case 
the senior bairagi chela fcr the time being. - And there is 
in the evidence an apparent admission of the right of the ` 
senior chela t ) the office. Lastly, there is no instance given 
either inthe documentary or oral evidence of a senior chela having 
been superseded by virtue of the selection of another by the 
mahant for Saline | being. In the view taken by their Lordships 
it is unnecessary to come in this case to a: decision upon this 
issue. 

For, in their Lordships’ opinion, such an issue is superseded 
by issues of fact. Those-issues are of undoubted difficulty. They 
are the: subject of extreme conflic: of .testimony. . The number 
and width of the topics in Cispute are rare even in questions -of 
disputed fact coming from India. These topics’ may, however, 
be cohveniently ranged in ‘two divisions. 

The first question is whether defendant No. 2. the nominee 
of Anand Das last the deeds now to be mentioned, is competent 
to be mahunt of this asthal. This competency is challenged: if 
the challenge He sound he, cannot succeed. 

. The second question is, is the plaintiff a bair agi chela of this 
muth ? His entire life history, vouched by himself and others, 
is challenged as a tissue of falsehocd. If this challenge -Þe sound 
the plaintiff cannot succeed. w n 

What would happen- if both -cf these challenges were sound 
or both were unsound their Lordships need not consider, as they 
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: have come toa definite conclusión taát thei one chiallenge OCE uar me 


‘arid the other fails. 
Before, however, the investigation is entered upon, it may 
be convenient and’ proper that the- following gener al observation 
should be made.’ Their Lordships have had the duty, m i 
viéw of the reversal’ of the jucgment of the Subordinate 
Judge by the High Court, of considering for themselves the entire 


” body of the evidence’in the case. They desire to record that in 


their opinion the Subordinate Judge has dealt with this’ complex 
and onerous case with much care, and that, although they differ 


from Him in one or two particulars, his conclusions appear to the - 


Board to be stated with clearness ard with cogency ; ‘and ‘they 
think it right’ also to say that there does not appear to be any 
ground for the reflectién made in thé judgment of the High Cours 
that the Subordinate: Judge has displayed in any portion cf his 
judgment, or has been ‘in any pernselat moved’ by, either partia- 
‘lity or bias. | l 


Upon the first question, the Sbjzction taken to Ram Partab 
Singh, the second: defendant, is thet he is a married man, the 


father of a son and daughter, one at lzast of these children having 


been born gince he became, or is alleged to’ have become, 
mahant. . Í 7 | 
This enquiry into the domestc relations of tke second 
defendant is of course on an issue which is fundamental. ‘For the 
proposition cannot be denied that,’ even upon the assumption 
that a right of selection did exist on the part of the manant as 
among the biaragi chelas, the nomination must fall upon one 
who is competent to hold his important sacred office. For 
instance, the “person chosen may be disqualitied by reason 
of bodily deformity, of bodily disease such as'lepròsy, of disease 
of the mind, or of the leading of a life which is immoral or is 


: inconsistent with the religious vows of the brotherhood. mal 


such CASES the nomination would be void. 
Among these disqualifications stands the contracting of 
marriage and the begetting of children. As already mentioned, 


initiation of a married man must be preceded by the entire and - 


permanent géparation from his wife and by the giving up ofall 
worldly "ties. On the question. of marriage, ‘which ~ will’: after- 
wards ‘bë ‘considered in this‘ case, it is no pärt of the ‘respondents’ 

case that. defendant No. 2 wag once rrarried; but-had relinguished 
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those ties. The dispute of fect to be afterwards investigated is 


` upon the broad, question of whether he ever was, or, indeed, is 
BRam Parkash... 
Das: to 


now, a married man or the father of children. 

If this question be answered in the affirmative, disquali- 
fication attaches to that defendant ;, he can never be Mahant. 
And the deeds appointing him to that office or giving him any 
administrative rights, present or prospective, with regard to the 
mahantskip aré void. | 

Was Ram Partab Singk a married man and the father of 
children? ` 

No registers of marriages can be appealed to. The evidence 
given in the case is that of tre plaintiff, who attended the mar- 
riage ceremony, which he describes; of Kishen Das, who 
also gave evidence to this effect; and of Sitabullah Das 
the mahant-of a neighbouring asthal of Chainpara, who lent 
elephants and horses for the marriage procession, ‘There is also 
the evidence of other witnesses, one of whom, Ajodhya, speaks, 
to the defendant No, 2 having a wife, a son, and a daughter, and 
swears to having seen his son some four or five years ago. There 
is some other evidence of a similar description. ‘In short, if the — 
case stood at that point, the fact of the marriage and of the exist- 
ence of the wife and son ani daughter would be beycnd question. 


Their Lordships think it necessary to advert to this further 
point, which is of wide significance in regard to more than the 
present issue. The case for the plaintiffon this topic, as on 
nearly all others, is stated in the evidence with complete parti- 
cularity, & particularity achteved in many instances in the course 
of an extended and meticulous cross-éxamination. The date of 
the marriage, for instance, :s given; the name of the family into 
which defendant No. 2 married, and of his father-in-law, together 
with his residence and the >resent residence of wife and children, 
all are frankly given. It is further mentioned that the ceremonial 
of marriage was the cause of expense to Anand Das, defendant 
No. 1, the then reigning mehant. Defendant No. 2, Ram 
Partab, was his nephew. All expenses were entered in the 
books of the asthal and this expense would there appear. 
Furthermore, in a criminal case, to which reference will after- 
wards be made, it is alleged that Haman Lal, who knew 
the circumstance, made a statement on oath. that defend- 
ant No. 2 was married. The magistrate who tried that case stated 
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in his Judgment that àn admission of the marriage was made in the’ 
course of it. An offer was made in‘the present case ‘to “produce a`” 


copy of the statement ‘of Haman Lal, and that was resisted ° 
Their. Lordships are of opinion ‘thatthe note of the ddntissior 


made to thé magistrate in‘the criminal case was rightly rejectec’ 


as by itself evidence of the fact recorded therein, and also- that 
the objection of defendant No. ‘2 fo the’ production of- ` a‘copy oi 
the evidence of Haman Lal was justified in law, ' But the peculia- 
rity of the case is this: Haman Lal -was in court while àll this 
was going on; he was acting as a legal representative of the defen- 
dants ; and-he was not called by them to clear up the matter, or 
to deny that he made the statement: alleged ‘or to explain it 
T'heir Lordships are not surprised that that circumstancé- shoulé 
have made a deep impression upon the mind of the Subordinate 
Judge as to where the truth upon this issué-of fact really lay. 


The counter-case is that the whole of this story of the 
défendant No. 2 S being a married man and the father of two. 
children isa pure invention. The extraordinary circumstance i is 
that, although places, events. and ‘people ‘have been famed. Sc 
openly and in such detail, and although | ‘the "éross-examinatior 
on behalf. of the defendants has in many instances elicited over- 


whelming materials for exposing ` ‘the falsehoods, if they were ` 


falsehoods, none of these materials wère`taken - advantage’ of, anc 
no- such. exposure. is attempted. No witnesses. were brought 
trom the village named to | say that. defendant No. 2’s wife. ane - 
children- do not live there, “Her father, who had been openly: 


named in the plaintiff's evidence, is‘ not cited. In short, the - 


details clicited at great length in cross-éxamination of? ‘the 


plaintiff for the purpose of tést ng his evidencé are left just as “he | 


has placed them, without the people whose names’ are ‘put to “hint 
being: brought forwatd:-to contradict* in any’ particular the 
statements that he has made, this case the answer made by- 
defendant No. 2 is: “My father‘in-law l my wife ! siy oa 
no- o- such’ persons exist:” And the case-is-left there’ - 


` As to the books, they have not been prodijced for any period 

which i is critical in this cage. It is admitted that the inanager of 

the’ asthal, Raghunath, was responsible for their custody anë 

accuracy. Had they béen produced the absence of entriés in 

thém’ would, if the defendants’ case be true, have completely” 

confounded the plaittifi’s’ allégations. “The “story . whick 
9 : 
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Raghunath gives -as‘to the kooks. is, in their- Lordships’ opinion, 
very unsatisfactory... He says that they were destroyed or taken 
away by one Kamal Saha: Dewan. He assigns no possible: 
motive’ for such an act : ee is available as a witness, ane is 
not called. a 8 Bae oe eae 


Their Lordship donot go further into the evidence upon 
this subject, except to say that in face of the fact that conclusive 
evidence upon material particulars with regard to this issue 
having been available to the Jefendants and not led, their Lord- 
ships are not prepared to accept in lieu thereof general statements 
of belief on the part of other witnesses to the effect that, so far’ 
as they know, the defendant No. 2 is not a married man, and 
that-his conduct, in representing himself and acting aa mahani 
proves that he is not disqual:fied. 


Finally, upon this head their Lordships think it right to 


. observe that upon a question of fact such as is now being inves- 


tigated, the verdict given by the Subordinate Judge, who had the 
advantage of seeing and hearing the witnesses, cannot be lightly 
set aside, especially as that Jadge was also presumably acquainted 
with the manners and customs of the people among whom such 
a transaction was alleged to have occurred.’ They must further 
remark that they'see no suffisient grounds stated by the High 
Court for disturbing the vardict come to; having themselves 
investigated the facts, they are’ of opinion that the rule which 
applies—of attaching’ weight to the opinion of the Judge of first 


instance—cannot with eae be departed from i in ae Peo 


instance, l = 


| _ The result of this porticn of the case is fatal to the claim, 
of defendant No. 2. He carnot be mahant. 


' He was’ the nephew of Anand. Das, the reigning: sauna: 
who was apparently determined to favour him. By a will dated 
the 24th: June, 1890, he appointed this nephew to succeed him. 
By a deed dated-the 14th May, 1897 he resigned the office; and 
constituted the second respondent as his successor. And by an 
ekrarnama dated the 6th August, 1904, it was agreed between 
the uncle and nephew that the third respondent, another nephew 
and brother of the second . respondent, should succeed the latter 


- in thé office of mahant.: Ali these deeds, for the redson stated, 


are unavailing, and: must be set aside... 
“_, 


f 
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“The deeds were. in themselves, it may be added, of a peculiar 
character. The will stated that Ram Partab Das. was senic 
chela and-inter alia was competent to“ perform the sheva cf 
Takurji.” The-mahant sever years afterwards, namely in’ 1897, 
transferred the absolute ownership of the asthal and all the prc- 
perties and goods.thereof to Ram Partab; the nephew, as mahant 
but with the reservation to Anand Das, the grantor of an annuity 
of 12,000 rupees per annum, and with a . declaration that Ran 
oe should have— | 

‘no right or power to do anything rere my advice and soiedltation with me, 
“and shall keep himself under my governance and power in respect to ihe mar - 
“ agement of every form relating to the asthal.” | 
while the closing paragraph declared — 


" that without my consent and sanction he cae not be competent to appoint any 

“of his chelas as mahant,’' 

The ekrarnama seven years later, namely in 1904, een a Sted 

further. The effect of this deed was that Ram Partab was t> 

pay Anand Das— ` ` 

"any amount of o which at any time I, tha first party, may require fcr 
‘‘personal expenses.’’ E 

Then occurs a clause to this effect— 4 


-“ 


“As Ithe segond party, generally keep unwell, therefore I, the first party wita 
“consent of the second party, have permitted the third party (another nephew) 
‘‘to perform the sradh of me, the first perty.” 


The meaning of this is that where as according to law and 


custom the successor in the mahantship performs the religios 


rites attending the obsequies of his predecessor, an arrangement 
was come to by which this was avoided,-and that vital rite was, 
so to speak, handed on past the second defendant and confided t 
his brother, the third defendant. Whether such a transaction 
with regard to a mahantship in India be competent and possibls 
need not be determined, as in their Lordships’ opinion the whols 
deeds are void, in consequencé of the disability by. marriage of 
the second defendant, Ram Partab. It is not,,.unworthy . of 
remark, however, that the fact of the marriage of Ram Partah, 
and of this being known to Anand Das, might afford the only 
reasonable explanation yet offered for passing over Ram Partab 
seeing that the marriage ' of the latter would undoubtedly havs 
incapacitated him from performing the obsequies of his uncle. 
There is no evidence that Ram Partab’s state of health. was 
such as to create any incapacity. ‘The inference, in short, is that 
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the second defendant Was married. and the father of children, and 
that his uncle Anand Das knew it. It may be mentioned that 
the third defendant, it was admitted at the Bar, is dead. 

‘The second question in the case is, accordingly, whether the 
plaintiff answers this description and is a bairagi chela. The 
deeds founded on by the defendants having been declared invalid, 
and the second defendant being incompetent to hold office, there 
is no dispute that the eldest cr senior chela must succeed “to the 
mahantship. 

The plaintiff narrates the material circumstances of his life 
history in his own evidence, As the Subordinate Judge ob- 
serves— 


‘“he has been cross-examined verr severely for several days, and he was asked 
‘* questions relating to the minutes details of the asthal and its people and he 
‘“has acquitted himself very creditadly. He knows all the bairagis and servants 
‘of the asthal ; he knows every oresk and corner of the asthal building ; he de- ` 
“ scribes the room of the asthal in which he used to live. He names the ‘mahants 
“of other asthals, as well as their celas. He mentions the bandaras. eee 
‘with the defendant No. 1.” 

Their Lordships agree with the Subordinate Í udge that no 
explanation has been given cf the intimacy and unquestionable 
accuracy of the plaintiff with people, events, and affairs of the 
asthal, except upon the footmg that he was initiated as one of the 
chelas thereof. 


The details are btieliy these. When he was about 10 years 


of age, the plaintiff went to bathe in the Ganges with his aunt 


and some women of his caste. The Ganges was only a distance 
of 6 or 8 miles from his natave village. The story is that Anand 
Das had pitched his tent close to the river, and thatthe boy 
after hearing the ringing o=.the bell, went and saw the idol 
which Anand Das had taken with him, and was asked by Lachmi 
Das whether he would become a bairagi, and that he agreed 
and stayed on.: He was ir poor circumstances, and it was a 
rich asthal into.which he was‘ to be’ initiated. His father a 
year afterwards came to the asthal and made enquiries, and 
consented to his continuing there. His initiation took place on 
the 4th April, 1884. He remained at the muth till 1889., Being 
then 15 years of age, he was sent to -Ajodhyd. In Ajodhya he 
received an education fitted to qualify him. for his position as 
bairagi chela, including instruction in the Sanskrit language. 
He returned to the muth in 1897. In the meantime he had 


É% : 
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paid occasional visits to the mahant Anand Das, who ‘had made 
payments of the sums required for his upbringing, all of which 
payments would; in the ordinary course, appear in the books of 


the asthal: From 1897 he rémained in the asthal until the 


year 1904. In that year he was asked to sign as a witness the 
ekrarnama, which was the last of the series of documents above’ 


referred to, and under which defendant No. 2 had the mahantship 
confirmed’ to him by Anand Das, his uncle, but under the peculiar 
reservations and conditions already referred to, and with, so to 
speak, a destination over'in favour of his brother, the late -defen- 


dant No. 3. This was the first deed, apparently, to which the 


plaintiff's signature had been required. ‘ 


It is beyond question that after the initiation of the plaintiff, 
and under what influences is not known, the defendant No. I, 
Anand Das, made the resolve to attempt to bring his nephew or 
nephews into the succession to the mahantship, and that he was 
noté-deterred from this scheme even after he was aware that the 
defendant No. 2, Ram Partab, was married. ‘The plaintiff, 
however, stood i in-the way of this scheme, and if his signature 
could be obtained as witness to- the ekrarnama, this might have 
gone some wy to the defeat of the plaintiff's rights. | 
‘Whether this story be on all points correct will never he 
ascertained ; but this at least is true, that in 1904, just about the 
time when the ekrarnama founded on the present case was, in 
fact, executed, the plaintiff brought a criminal suit in respect of 
the assaults committed upon him on the occasion of his expulsion 


from the Patepur asthal, and the reason assigned by him for 


having been assaulted was the failure fo sign an ekrarnama asa 
witness. The plaintiff succeeded before the magistrate, 
and a conviction followed whick was‘quashed on appeal. Their 
Lordships do not think these proceedings to be relevant 
in this case. The one important fact is that they were 
taken on a ground which is referable to -the execution ` of 
an ekrarnama, and they were taken by the plaintiff as a claimant 
to be a resident as of right in the asthal, from which he had 
been expelled. It should be added that the plaintiff's account of 
his expulsion includes ‘this—that he was deprived of the posses- 
sion of his books and papers, including: all the letters received 


by him from Anand Das, the mahant, while he, the penne 


was absent receiving education at Ajodhya. 
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By accident there have; however, been found'two postcards, 
which are produced in-this case. It is not. seriously contended 
that these postcards'are forgeries. - In their Lordships’ opinion 
they are of importance. Tne first is dated the 6th August, 1912 
and is from Sukh Deo Das to the plaintiff, addressed thus: ‘‘ To 


Ram Parkash Das self,” and the address is-given, “ Asthan Patepur, 


Thana Patepur District Mozufferpur.’ The official post office 

stamps are: (1) “Rajnagar, 6th August, 1902”; (2) “ Mahuwa, 

8th August 1902”; and (8) “ Patepur B., Sth Aoi, 1902.” 
In ‘this Sukk Das writes to the plaintiff :— 


‘ Thad told you that I would write to you in case the chandrika (a treatise 
‘on Sanskrit grammar) was-being saught.”’ 

The second postcard is from Ambar j anardan Dasji to the 
plaintiff, Ram Parkash Das, and to Shyam Sundar Dasji. It 
is dated the 14th October, 1301, The address of Ram Parkash 
Das is given as “ The Asthan P. O. Thana of Patepur.” There 
are several postmarks, one of which is “ Patepur..’ The docù- 
ment asks :— 

" Ara you prosecuting your studies or are you not? -Is Shyam pundar Das 
“ prosecuting his studies or not ?’’ 

This accordingly is evidence tending to show that the plain- 
tiff had studied in Ajodhya ; that he was known to have proceeded 
thence to the Patepur asthel, and that it was in that asthal that 


- 


he had his postal address. The whole of this is: inconsistent: 


with the case of the defendants, which is-a complete denial of the 
entire story told by the plaintiff or of the fact that he at any time 
was a resident, either by right or otherwise, in the Patepur asthal. 


On this part of the case one thing is extremely suggestive, 
—namely, that the latter postcard was addressed jointly to the 
plaintiff and Shyam Sundha- Dasji. This chela was in point of 
fact living at the asthal at the time the evidence in the present 
suit was being taken and ‘ for, the last ten or twelve yéars.”’ 
He was, therefore, completely ‘at the call of the defendants, and 
although weeks elapsed between the time when the plaintiff 
gave his evidence. and they were called upon to give theirs, 
Shyam Sundhar Dasji was rot produced asa witness. It must, 
in their Lordships’ opinion, be taken that, slender as this docu- 
mentary evidence is, if and she circumstance of the not calling 
of Shyam Sundhar strongly support the case of the. Spee and 
strongly rebut that of the defendanis, 


Y 
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But the failure in the matter of evidence on the part of the 
defendants does’ not rest there; as in the case of the marriage 
of the defendant No. 2,.so in the case of the life history, of the 
plaintiff, the fullest details are given, many of the points- being 
elicited by the cross-examination on behalf of the defendants, 
In particular’ the plaintiff describes his own relations, stating 
that his father was alive and where he resides, and with regard 
to, the various places visited season after season by the plaintiff, 
materials are piled up by which his story, if inaccurate, could 
have been confounded. It is, however, left without an attempt 
to do so having been made. | 


On this branch of the case also the evidence of the plaintiff 
is believed by the Subordinate Judge. It is supported by the 
evidence of Sitabullah, a neighbouring mahant, who swears that 
Anand Das initiated the plaintiff in his presence ; and by that of 
“Balkrishna Das. “Both of these witnesses are also believed by 
the Subordinate Judge. With regard to the former no motive 


whatever can be suggested for his having perjured himself; and - 


the allegation as to his having asked a thousand rupees as a bribe 
from Raghunath Ja, the defendants’ manager is rightly treated 
by the Subordinate Judge as false: It was said by Raghunath 
that the request was made in fhe presence of Gobind Das,. and 
Gobind Das is not examined. - 

As to Balkrishna, he ‘is a hemp smoker, which is not 
uncommon, and he isa mendicant going from place to place 
according to the habits of chelas in that part of the world, The 
Subordinate Judge remarks on this topic that 


'“ the bairagis, ib appears, are beggars no doubt, but those who are true to their ` 


“ocult have a regard . for truth, and they cannot be easily bribed to give false 
t evidence. ” . 2 


Whether this be correct or not, their Lordships do not see 


any grounds in the evidence given for declining to accept, as the 
Subordinate Judge did, the credibility of the witness. 


In reviewing the evidence, the learned Judges of the High 
Court were greatly moved by the view which they took that the 
story of the circumstances under which the plaintiff was induced 
to attach himself fo Anand Das in 1884 amounted to an allegation 
of kidnapping, and that the date stated for the initiation of the 
plaintiff would have clashed with a period of mourning for a rela- 
tive of Anand Das. The date—it is many years ago——may have 


} 


oe ee 


e 


Makant 
Ram Parkash 
Das 


v. 
Mahant 
Anand Das. 


—_ 


Lord Shaw. 


P.O. 
‘Mabant 





Ram ‘Parkash 


Das 
v. 
‘Mahant 
Andnd Dag. 


Lord’ Shaw. 


í . THE MADRAS LAW JOURNAL REPORM'S. [VOL. XXXÍ 
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been erroneous by two days,and there ig no reason why, if the 
case were false, a questionable :date should have been named. 
The Board agrees with the conclusion of the Subordinate Judgé 
on the -point. l 

The subordinate Judge dealt lightly with the allegation of. 
kidnapping, and in the course of his judgment. made the obsetva- 
tion that | ey * ; r 
‘". people of other religious denomirations are nôw and then heard of enticing 
‘Paway minor children from custody of their lawful guardians for making 
‘* them.converts of their own faith,’ 


-This observation was unnecessary. But their Lordships 


‘are surprised to find that tke High Court deals with it as if it 


were an attack upon Christian missionaries, and they go so far 
Be to say that 
‘ supposing them to be directed against Christian missionaries, they are nob sup- 
‘* ported by a tittle of evidence, and. so far as our experienee goes, they are abso- 
‘‘lutely false. In introducing them into his judgment, the Subordinate J udge 
‘ does nob appear to have: exhibitec an panak frame of mind in treating the 
“ facts of this case.” l 


Upon „this their Lordships deem it right to observe that 
they think the supposition upon which this reflection proceeds 
to be strained, and the-reflecsion to be uncalled for. 

They incline to the-view that the error on these sabiei: 
may, have moved the Higk Court to discount improperly the 
true weight of the evidence, and to overlook important elements 
in the case. 

As an instance of what their Lordships mean, it may be 
mentioned that tke postcárds are not alluded to in the- judgment 
of the High Court, nor is the non-production of Gobind Das as. ` 
a witness, nor even of Hanan Lalas a witness; while, with 


regard to the non-productior of the books, there are speculations 


made as to whether they would or would not have assisted in 
the solution of the problems. arising in the case, but no due 
weight is attached to the serious fact that evidence, which might - 
have concluded the case in.one direction or another, and for the 
custody of which the defendants are responsible, has. not been 
brought before the Court by. them. 


` But the-case of the defendants, which otherwise would have` ` 
rested on a denial by themselves and been supported by nothing’ 
more substantial than negative evidence of mahkants, many of 
whom lived a considerable distance from the Patepur asthal, to 


\ : l My 


2 4 
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the effect that they did not know that. the plaintfl was a barrage P. C. 
chela, oy in residence—that case is still more seriously weakened Mabant 
‘by the positive case which the defendants put forward. That Bem ee 
positive case isas follows, namely, that the plaintiff was a ia FS 


bairagi chela, but that he did not belong to Patepur asthal. He Pir ae 
belonged, so it is said, to a sub-asthal or sub-muth, consisting of => 

a. sroall house on a small plot of ground in the neighbourhood of 

Patepur, which was a separate asthal and had for its mahant one 

Baliram. This was an issue of fact, which fell to be proved by 

the defendants, and they had the materials for doing so, and at 

first hand. Baliram had; so the argument went; two bairagi 
chelas—one was the plaintiff and another was Manmohan Das. 

Their Lordships must decline fo.accept any hearsay evidence’ 
upon this subject, and it is sufficient to say that Baliram:and. 
Manmohan, both alive and available, are not produced as witness-. 
es in -support of the case alleged for the defendants. It'is s 
~ somewhat striking fact that in the judgment of the High Gouri 

there is no reference made to this important incident. ? 


Lord Shaw. - 


ei 


Their Lordships think it unnecessary to: investigate further 
the details of the evidence, being satisfied ‘that upon it the 
conclusion come to by the Subordinate: Judge cannot be success- 
fully challenged, and that accordingly the plaintiff has establisheé 
‘hig position to be a bairag: chela of Patepur asthal. 


. He is also by admission, if this be so, the senior chela, if noi ar 
the only chela, who is competent to fill the office of mahant, 

Only one other question remains. It is this: Anand Das 
is still alive. The deeds which he granted, which purported to 
be a transfer during his life-of the -mahantship to his nephews, 
defendants Nos. 2-axid 3 are unavailing, defendant No. 2 being 
disqualified for the office, and defendant No. 3 being dead. In 
these circumstances, does the mahantship not revertto Anane 
Das? Anand Das is a man now nearing 80 years of.age. -He has 
for years relinquished the mahantskip.: Since at least 1897 he | 
has retired from office, and has made over to defendant No. € 
all his duties together with the properties of the asthal. He has 
had a mutation of names effected in the Collector’s Register in 
respect of the villages belonging to the muth. He has thus 
abdicated all his functions, and, as he admits, his position is neo 
more than that of any other worshipper. The mahant, in their 
Lordships’ opinion, is not only ‘a spiritual preceptor, but also 
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trustee in respect of the asthal over which he presides. His 


installation of defendant No. 2 on the gaddi, ‘and own retirement 
from the mahaniship, would thus appear to have created a vacancy 
in the office. 

=. ~ But @ more serious diffizulty also arises from the fact that 
their Lordships cannot acquit defendant No. 1 of having, been 
a party to deeds, and especially to the ekrarnama of 1904, which 
were of a nature inconsistens with his duty and position as. guar- 
dian of this religious institut-on. To confer the mahantship upon 
a relation who was a married man and the father of children 
was to consent to a violation in the person of the highest and 
most responsible officer, namely, the mahant, of those vows and 
practices of ascetism and celibacy which it was his duty as a trustee 
to maintain and protect. In these circumstances their Lordships 
must accept the abdication which occurred as a governing fact in 
the case.. Further, itis not alleged that the senior chela, on 
whdm even according to defendants’ case the succession would 
devolve in the absence of an appointment, is disqualified by any. 
just cause from holding the office vacated by the old mahant. 
In these. circumstances their Lordships think that the plaintiff is 
entitled to, the declaration made in his favour by the Subordinate 
Judges. : 

Their Tardive will kumbly advise His Majesty that the 
appeal ought. to be alloweé, the decree of the High Court set 
aside with, costs,. and the decree of the Subordinate Judge 
restored. | 

The respondents will pay the costs of the appeal. . 

Solicitors for appellant :—T. L. Wilson d Co.. 

Solicitors for respondents :— Barrow, Rogers and Nevile. 

A. M. 


PRIVY COUNCIL. 
' Present:—Lord Shaw, Sir:-John Edge and Sir Lawrence 
[On Appeal from the High Court at Madras.] 
Jamna Bai Sakeb Mohitai Avergal and another ... Appellants * 
Vasanta Rao Ananda Rao Dhybarand another ... Respondents. 


Compromise— Bond by guardian of minor defendant—Leave of Court not 
it hoes oN not liable— Joint profisor under same bond —No immunity. 


* Z1si-March 1916. 
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Where by way of compromise in a suit a bond for sum of Ra. 90,000 wes . 


executed on behalf of a minor jointly with ano ther person, without leave of tke 
Court having been previously obtained, . š 

Held, that the miñor was not bound under tha fond! but that this aia net 
affect the liability of the éthar promisor to pay the sum in question. 

One of two promisors is not entitled to plead the minority and consequent 
immunity of the other ag a bar to the promisee’s claim against him. 


Consolidated appeals from’ a judgment and decree of ths 
Madras High Court’ (Sir Arnold White, C. J. and Ayling, J. 
dated July 29, 1910 varying a judgment.and decree of the Sub- 
ordinate Judge of Tanjore dated January 19, 1906. 


The judgment of the High Court is reported in I. L. R. 3 
M. 814. 

One Sakharam Sakeb Mohitai, sen eae of the last ruling 
prince of Tanjore, died in 1895 leaving a large property. Jamna 
Bai Saheb, the widow of Sambhu Singh, the predeceased adopted 
son of the said Sakharam Saheb and her brother Sethuram Saheb 
sought to establish a will of the said Sakharam under whick 
they claimed to benefit. One Chota Rajah claimed to be ths 
adopted son of the said Sambhu Singh and as such-the grandson 
of the said Sakharam. He disputed the validity of the said will. 
These matters which were subjects of- two suits were compro- 
mised and the will was regarded as established. One Vasanta 
Rao then instituted a suit disputing both the said will and the 
adoption:of Chota Rajah and impugned the said compromis2 
as fraudulent claiming the estate for himself as the nearess 
bandhu of the said Sakharam. A compromise was again ‘arranged 
for by which Vasanta Rao was to receive Rs. 90,000 in full satis- 
faction of his claim. This sum purported to be secured by a 
bond executed by or on behalf. of Sethuram by his grandmother 
one Yamunabai and the said Jamna Bai making themselves jointly 
liable for the payment of the sum. 


It was also part of the said’ E R that Chota Raja waz 
responsible for the payment of a moiety of Rs. 90,000 anc 
another bond was executed by him in favour of Sethuram for the 
game. On an application to the Court after the compromise the 
suit was dismissed. | 

Sethuram, Vasanta Rao and Chota Saheb were all minors 
and no leave of the Court was obtained for the comproniise. 
Sethuram then sued Chota ‘Saheb for Rs. 45,000 under the said 
bond, but as the defendant was a minor and pleaded that he was 
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-not bound under thé bond in as much as it was executed on his 


behalf during his minority, she suit was dismissed. Vasanta Rao 
then sued Sethuram and Jamna Bai under the -boud in his favour 
for Rs. 90,000. Jamna Bai inter alia pleaded that ‘she was not 


-bound under the deed in as much as Sethuram claimed to have 


been exonerated on the ground of his minority at the time the 
said bond was executed on his behalf. . The Subordinate ‘Judge 


‘held him also liable to pay, but the High Court decided in his 


favour and exonerated him for liability thereunder. Appeals were 
then preferred to His Majessy in Council by Jamna Bai in res- 
pect of the decree agains; her and by Vasanta Rao against 
Sethuram in eer of hiş having been held not liable under “the 
bond. 
De Gruyther, K. C. and E. B. Raikes for jaa Bai : “Asa 
condition precedent to the validity of this bond there must be> a 


binding compromise involving a complete abandonment by Vasanta 
‘Rao of his rights. - The compromise is not binding upon Sethuram 


as he has taken steps to hava it set aside. If Vasanta Rao claims 


‘even against Sethuram, he is entitled to Rs. 90,000. The trans- 


action is entire and indivisible. The -bond is part of .the 


‘compromise. The obligation of the whole transaction is not 


severable. ‘The result of holding otherwise will be (1) Jamna 
Bai will:have' to pay Rs. 90,000, (2) Sethuram will be altogether 
released, (3) Sethuram and Caota Raja will divide the whole estate 
‘while Jamna Bai will get nothing. . 

A reasonable construction must be placed on the’bond. 


Raikes following :—When a suit is brought against one of 


‘several persons and later acother is sued the plea of abatement 


ig raised, I shall be liable if the obligation were several but here 


- itis joint. The contract which is sought to be enforced against 


was never made by me. 

Kendall y- Hamilton 1, Ellesmere Brewery Co. v. Cooper 2 
King x. Hodřë 8, and Undéraill v: Horwood 4. 

(Their Lordships ae that no reply was re ae 

Sir Erle Richards, K. J. and Brown for Vasanta Rao: —We 
ask for no relief against the minor which would endanger our 
claim against Jamna Bai who throughout ‘had a distinct and 
separate share in the prcperty. The compromise. is " binding 


1. (1879) L. R. 4 A. O. 504 at 516. 2.” (1896) I. Q. B. 75, 82’ 
3. (1844) 13 M. and W. 494, £91, 093 4.. (1894) 10 Ves Jun 209,. 225. 
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upon Sethuram and the leave of ‚the court was in effect given. 
The court had all.the materials before it. Under the -Code o- 
1882 no formal order was necessary. The parties were describec 


as minors each of whom was represented by Counsel. 


[Lord Shaw :—The judgment shows that the Judge consid- 
éred the interests of the minor plainiiff, but there is nothing to 
show that he considered the interests of the minor defendant.]_ . 


In form the Judge did not make an order giving his consent ; 
- in substance he had all the facts beforehim. In -‘Manohan Lal v. 
Jadunath Singh 1, there was nò agreement or order and there 
was nothing to show that the facts were before the Court. Virie 
pakshappa v. Shidappa 2, proceeded ‘on the ground that the 
Judge must have all the’ materials’ before him. In -the present 
case he did sanction the compromise. If the compromise is not 
binding, what is my position? The trial Judge held thai 
Sethuram could not rescind the contract as he was in possessiom 
ofall the property. The’ High Court has given me no relief 
although it has dismissed my suit against Sethuram. The con- 
tract is voidable only. ‘Both under the Indian-Contract Act and 
the Specific Relief Act the piriy‘ who avoids the ‘contract is 
bound to puf{‘back the other party in his original position, 
as much as possible. © Any fresh suit now will be barred 
by limitation. I wish therefore to be allowed to continue my 
present suit, | i Z l a 
- Sir W. Garth for Sethuram was not called upon. 
The judgment of the Lordships was delivered ‘by 
Sir Lawrence Jenkins :—These appeals arise out of a suit on 
a money bond of the 16th June, 1897, expressed to be executed 
to the present plaintiff, Vasanta Rao, by the defendant, Sethuram 
Saheb, “represented by his grandmother and guardian,” and b7 
the defendant Jamna Bai. > 
- Sethuram was then a minor and this was apparent on th2 
face of the bond., The substantial question, therefore, now in 
dispute is whether Sethuram is under a personal obligation to 
` pay the plaintiff the amount he claims, and if not, whether this 
furnishes Jamna Bai, with an answer to the suit. The plea thas 
‘the suit is premature has no real value.’ It does not touch ths 


merits, ahd both Courts asree that the objection is not well: 


founded. This view is in accord with the meaning placed by 
1. (1906) D. R: 38 I. A. 128. 2. (1911) I. L. R. 26 B. 109, 
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the defendants themselves -n their written statements on the 
phrase in the bond which is decisive of this point, and their 
Lordships see no reason to ‘doubt its accuracy. This plea 
therefore fails. On the moze important question the two Courts 
are not in complete agreement. The Subordinate Judge passed 
a decree against both defendants. The High Court on appeal 


‘upheld the decre: against Jamna Bai, but dismissed the suit 


against Sethuram. This kas led to the two present appeals. 
Though the circumstances connected with the passing of the 
bond are intricate, the real issues involved ' in the suit are simple, 
To establish Sethuram’s liability the plaintiff relies on 8. 462 of 
the Code of 1882. But even if compliance with the terms of 
this section would have established the claim against, Sethuram 
—a point on which no opinion is now expressed—this in no way 
helps the plaintiff, for the requirements of the section have not 
been observed in protection of Sethuram. The High Court, 
therefore, rightly held him not liabis to the plaintiff under the, 
bond. But this furnishes Jamna Bai with no answer to the - 
plaintiffs claim against her. Stripped of all that is not relevant 
the plea advanced on her behalf is that one of two. promisors 
can plead the minority and consequent immunity of the other as: 
a bay to the ‘promisee’s claim against him: This is a- position 
that cannot be maintained and the plea has been properly 
rejected by the High Court. On possible developments in the 
future it would be wrovg for their Lordships to: make any 
pronouncement ; they will therefore humbly advise His Majesty 
that each of these appeals should be dismissed. . There will be 
no order as to costs. 

Solicitors for Appellants :—Douglas Grant, 

, Solicitors for Respondents Baa -Walker and Shephard. 


A. M. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. — 
Peen ‘—Mr. Justice Gadaaiva Aiyar and Mr. Justice Moores 





Gamarti Venkatachellam ... Appellant (Petitioner)* 
v. : i 
Gamarti Sithayamma ... Respondent (Counter Petitioner). 


Civil Procedure Code of 1908 Ss. 24, 150 —Scope and applicability— Temporary 
Court without definite local jurisdiction— Decree of —Eaecution—Amachment of 
iminoveable property wot assigned io jurisdiction of Temporary Court Validiity— 
Jurisdiction of Temporary Court— Remedy of decree-holder. 


* A. A. O. No. 105 of 1915. Tth February 1916. © 
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Where a temporary court is ostablished without any definite local jurisdiction, 
execution against immoveable property in respect of a decree passed by it ought 
to be effected in the court to which has been assigned looal jurisdiction over the 
situs of such property, the decree being transferred for the purpose to that cours. | 
~ A Temporary Subordinate Judges Cours was established at Magulipatam 


but no local limits were fixed for its jurisdiction, the notification leaving it to the . 


District Judge of Masulipatam ‘to fix .such local jurisdiction as he thought ft to 
do under 8. 10 of the Madras Civil Courts Act III of 1873. A guit for partition 
and mesne profits instituted in the District Court was transferred to the Sub-Jiige, 
the District Judge not having, at the date of such transfer, fixed any local limits 
for the Subordinate. Judge’s jurisdiction. The suit was dacreed including the 
relief of mesne profits, but, on an application being presented for execution of the 
deoree for mesne profits by attachment of immoveable properties of the defendant, 
the Subordinate Judge ‘dismissed it holding that, asthe places where the pro- 
perties werd situate had: not been even then assigned to his. local limits he had 
no jurisdiction to attach the same. Held, on appeal, that the Subordinate Judge 
was right and that the proper course for the decree-hoider was to have applied 
under $, 89 G.P.G. to have the decree transferred for axedution to the court having 
jurisdiction over the properties sought to be attached. 
Subbiah Naicker v. Ramanathan Chettiar 1, 
Observations.as to the difference in scope and applicability of Ss. 150 and 24 
of the Civil Procedure Code. — 
.” Semble: Per Sadasiva Aiyar, J —Every Court has local jurisdiction within 
the court house and its compound and can arrest persons found there in exeoulion 
of its own deoree. . 


a 


Appeal against the‘ order of the Court of the Temporary 
Subordinate Judge of Masulipatam in E. A. No. 39 of 1914 in’ 


O, S. No. 4 of 1910 on the file of the District Court of: Kistna. 
(The facts are fully stated in the judgment, | 


P. M. Srimiasa Atyangar for the Appellant. Se 
A. Narayana Sarma for the Respondents. 


The Court delivered the following 


_ Judgments :—Sadasiva Aiyar, J —The decree-holder is the 
appellant. He brought O. S. No. 4 of 1910. on (the file of; the 


District Court of Kistna at Masulipatam. The District Court trans- 
ferred it to the Temporary Subordinate Judge’s Court estab- 
lished in that place for disposal: The suit. was for partition 
of immoveable properties, for recovery of a half share therein 
and for mesne profits. The Temporary Subordinate Judge's 
Court was established in 1910 at Masulipatam’ but no local 
limits were fixed for its j urisdiction, the notification leaving 
it to the District Judge to fix such local jurisdiction as he thinks 
fit to do under. S. 10 of the Madras Civil Court’s Act IH of 1873. 
When the suit was transferred by the District Court, the Eñs- 
trict Judge had not fixed any such local limits for the Tempo- 
rary Subordinate Judge’s jurisdiction. The Subordinate Judge 
ka {. (1913) 87M. 462 at 478 s.o. 96 M. L. J. 189 rel. upon. 
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decreed the suit including ths relief of f mesne profits on the 16th 
August 1912 and that decree was confirmed on appeal -by the 
High Court. 


“The plaintiff put in an axecution petition for the P 
of certain immovable properites of the defendant for recovery of 
the mesiie profits so decreed. This application was made’ on the. 
5th October 1914. The places where the immoveable properties 
sought to be attached are situated have not been assigned.to the. 
local limits of the Subordinate Judge’s jurisdiction even now. 
The question is whether the Subordinate Judge had jurisdiction 
to entertain such an application, and to effect attachment of the 
immovable properties mentioned in that application. l 

‘The Subordinate Judge held that he had no jurisdiction to so 
attach and on the judgment-debtor’s application, set‘aside the ` 
attachment whick had been sffected on an order issued ea-parte 
at, the instance of the decree-holder. Hence this appeal. ' 

' The learned Vakil wko argued the appellant’s, case relied 
upon S. 150 of the New Civ] Procedure Code for his contention 
that the transfer of the suit by the District Court for disposal to 
the Temporary Subordinate Judge’s Court gave the latter court 
jurisdiction, to execute the decree just as if it had been given juris- 
diction over the whole territory within the District Court’s Juris- 
diction for the purpose of executing the decree passed in the suit. 
Ss. 150 was newly enacted ir the present Civil Procedure Code. 
It is as follows: “Save as otaerwise provided,- where the business 
of any Court is transferred to any other Court, the Court to which 
the business is so transferred shall have the same powers and 
shall perform the same: duties as those respectively conferred and 
imposed by or under this Ccde upon the Court- from which the 
business was so transferred °. The learned Vakil’s argument was , 
that when a particular suit is transferred from the District Court 
to a Sub-Court under S. 24; Zivil Procedure Code.the business of - 
the District Court i is thereby transferred to the Sub-Court and 
the Sub- Court gets all the powers of the District Court in respect - 
of such business. We are clear that this argument is fallacious. 
As said in Subbiah Naicker v. Ramanathan Chettiar 1. S. 150 
relates to the business generally of a Court arising over the whole 
area ór in defined particular areas within its jurisdiction being 7 
transferred to another Court Swing to the change of venué effected 
by legally oopa notifications of the local Governments while 

(OLE L. K. 87 M. 462 at 478 8.0. 26 MUL. J. 189, < 


; bo, 
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S. 24 contemplates the transfer of a particular case or cases pend- 
ing ‘ata particular time by a special order of a superior Court. 
‘Reading Ss. 87, 38, 39 and 46 of the Code and O. XXI 
R.: 10 together, and having regard to the observations in 


Subbiah Naicker v Ramanathan Chettiar 1, we think that the . 


learned Subordinate Judge came to the right conclusion that he 
has no jurisdiction to execute the decree and that the proper 
course for the decree-bolder was to have applied under S. 39 to 
have the decree transferred for execution. to the Court having 
jurisdiction over the properties sought to be attached. As far as 
we know, the practice in’ tases, where temporary courts are estab- 
lished without the assignment of any definite local jurisdiction 
has been that execution against immoveable properties in respect 
of the decrees passed by such courts is effected in the Courts .to 
which have been assigned local jurisdiction, over the situs of such 
property the decrees being.transferred to those courts for the said 
purpose. Such transfer may become unnecessary when the tem- 
porary Courts cease to exist and their business is again taken up 
by the permanent courts. (See 5. 37 cl. 6). No doubt every 
Court has local jurisdiction within the area of its house and the 
compounds attached to it and can arrest. persons found within 
those limits ine execution of its own ‘decrees. (See also O. XXI 
R. 11 (1)). But a Temporary Court without assigned local limiis 
outside its Court house has, in our opinion no further power in 
execution ever of its own decrees. 

The appeal is therefore dismissed with costs. 

Moore, J.—I agree. Itis clear I think that the Temporary 
Subordinate Court, Masulipatam had no power to order the atach- 
ment and sale of the properties as it has no territorial jurisdiction 
over the areas in which the properties are situate. Territorial 
jurisdiction is a condition precedent to the execution of a decree. 
(See Prem Chand Dey v. Mokhade Debi 2 

It appears that the local jurisdiction assigned to the Tem- 
porary Subordinate Court under 8.10 of the Madras Givil Courts 
Act III of 1873 by the District Judge is confined to one village 
in the Nandigama Talug. The learned Vakil for the appellans 
relies on S, 150 of the Civil Procedure Code but that section 


merely provides for the whole business of one Court being trans- - 


ferred to another Court as for instance where owing toa change of 
1. (1914) I L. R. 87 M. 462 at 473 s, o. 26 M. L.J.189. 
2. (1890) I. L. R. 17 C. 699, . 
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venue being made by a local Government it loses jurisdiction over 
a'certain area and has no applicability to a .case like the present 
one: See Subbiah Naicker v. Ramanathan Chettiar 1 
“The Temporary Subo-dinate Court has, it appears to me, the 

power under S. 39 Cl. (b.) of the Code of Civil Procedure on the 
application of the decree-older to send the decree for execution 
to the Coaré which has territorial jurisdiction over the place in 
which the properties sougkt'to be attached are situated. 

The Subordinate Judge instead of dismissing the petition 
ought I think to have directed the decrée- holder to apply to have 
the decree sent for execution to the proper Court. 

A.B. V. 


IN -THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :=—Mr. Justice Sadasiva Aiyar and Mr. Justice Moore. 
a Rangamma and another ... Appellants* (1st and.2nd 


v. Defendants). ,_ 
Pana Narasimhacharyulu and Respondents (Plaintiffs 
others. 7 - No. 8.2 and 1 and 


Defendants Nos. 3 to 
8 and 10 to 13.) 


Civil Procedure Code of 1908, S. 11 Espil Vi—-Scope and operation—Suit for 
establisiunent of private common right and of plaintiff’s imdévidual right—Sub- 
sequent suri for establishment of same privaie common right only—Res Judicata— 
Bona fide litigation in first suit as to common right—One of plaintiffs in subsequent 
suit not party to first suit but interested in common right claimed therein—‘' Pri- 
vate fight’? in Eæpl. VFI.. Meaning of —Expl. VI ko 8. 11 not subject to provisions 
of O. 1 &.8 of Code. 

Explanation VI to 8. 11 of the Code of Civil Procedure is not confined to cases 
in which the prior suit was brought with the permission of the Court under O. 1 
R. B thereof. The Explanation does not become inapplicable because the prior 
suit was for the establishment o7 the plaintiff’s individual right in addition to the 
right claimed by him in common to himself and others in so far as his claim in 
respect of the latter right is concernad. 5 

Held: the decision in a suit brought by an agraharamdar of a village for (1) 
establishing (a) the joint right of himself and other agraharamdars of the village 
(some of whom were made partias defendants) in certain sites in the village, and 
(b) the plaintifs exclusive righs of way over the sites, and (2) ejeoting the defend- 
ants 1 & 2 in the suit from the said-sites and for delivery of joint possession of 
the entire sites to the plaintiff and the other agraharamdarg and for an injunction 
as regards the right of way, opetated, under Iixplanation VI to S. 11 of the Code, as 
a bar to a subsequent suit brought by two other agraharamdars of the said village 
against the defendants 1 &'2 in the prior suit and other agraharamdars for ejecting 
the said defendants 1 & 2 from the same sites and for delivery of possession ; 
thereof jointly to the plaintiffs and the other agraharamdays.. 


* A.A O. No. 293 of 1915. 1st March 1916, 
1. (1914). R. 387 M. “469 s.c.96 M L. J. 189. 
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. Held, ‘further that the fact that one of dhe plaintiffs in the subsequent suit 
was not a party-to the prior suit and was-allowed to como in as a co- ‘plaintifl by 
order of Court did not prevent the application of the explanation. ‘>. 


Per Sadasiva Aiyar, J: The expression ‘ privaté right claimed in common” 
in Explanation VI to S. 11 is not confined to the right of a joint Hindu family, to 
the rights of a Malabar Tarwad, to joint trusteeship rights, ete. 


Appeal against the order of the Court of the Temporary 
Subordinate Judge of Masulipatam in A. S. No. 38 of 1915, pré- 
ferred against the decree of the Court of the Additional District 
Munsif of Masulipatam. in O. S.. No. 97 of 1912 (Gudivada.) 

V. Subramanian Pantulu for Appellants. | 

V. Ramadoss for Respondents. 

The Court delivered the following 

Judgments :—Sadasiva Aryar, J :—The defendants 1 and 2 
are the appellants. The 1st plaintiff brought the suit for re- 
covery of possession of the plaint sites (A) and (B) for himself 
and for the other Agraharamdars of the village (defendants 3 to 
18) on the following allegations :—(a) That the Agraharamdars 
.gave the suit sites for temporary residence to one Tulasi Laksh- 
manacharyulu, and (b) that the defendants 1 and 2 are in wrongful 
possession after the death of Tulasi Lakshmanacharyulu. 

As I said the reliefs prayed for are for ejecting the defend- 
ants 1 and 2 from the suit sites and for delivery of possession 
of the said suit sites ee to the plaintiff and to the defendants 
3 to 13. 

One of the defences raised by the defendants 1 and 2 was 
that the present suit is barred as res judicata by reason of the 
decision in a prior suit brought by another Agraharamdar 
Venkatacharanacharyulu (O. S. No, 78 of 1910 of the Gudivada 
District Munsif’s Court). The present lst plaintiff was the 4th 
defendant in the former suit. > The suit ‘was also directed against 
the present defendants 1 and % and the prayer of that plaint was 
for establishing the joint right of the plaintiff therein (along 
with the other Agraharamdars) in, ‘the suit sites and his exclusive 
right of way over the sites, and also for ejecting the defendants I 
_and 2 from the suit sites and for delivery of joint possession of 
the entire suit sites to the plaintiff along with the defendants 
other than 1 and 2 and for an injunction as regards the right 
of way.- It is thus clear to me that the substantial relief 
claimed in this suit was included among the reliefs prayed 
for in the other suit that relief being the delivery of possession 
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of the sites to all the Agraharamdavs, though | the prior 
suit included one or two reliefs in which one of the Agra- 
haramdars alone was interested. In the former suit, the Agraharam- 
dars-who were made defendants 3 to 16 remained ex-parte and 
there can be no reasonable doubt that they supported the plaintiff 
of that suit. ‘That suit was dismissed on the merits and there is 
no allegation or suggestion in the plaint in this suit that the 
former suit was not litigated in good faith. In the present suit 
also, the other Agraharamdars (defendants 3 to 13) allowed the 
suit to proceed ex-parte anc the defendants 1 and 2 alone were the 
contesting defendants. Daring the pendency of the present suit 
in the District Munsif’s Court, another Agraharamdar was added 
as the 2nd plaintiff on the record. He is the lst respondent 
before us. He was added .after the issues were framed in the 
case. The learned District Munsif applied. Explanation VI toS. 
11, Civil Procedure Code, corresponding to Explanation 5 to old 
S. 13 and held that as the plaintiff in the former suit of 1910 liti- 
gated bona fide in respect of the private right claimed in common 
for himself and the other Agraharamdars over the plaint sites and 
as the present Ist plaintiff was one of the ex parte defendants in 
the former suit, the judgment in the former suit was res judicata 
in favour of the defendants 1 and 2 in the present suit. ee ao 
fore dismissed the suit with costs. 

The learned Subordinate Judge on appeal held (a) that if the 
Ist plaintiff alone had continued on the record as the sole plain- 


tiff, the suit would no doubt be barred as res judicata; (b) that as 


the 2nd plaintiff though ore of the Agraharamdais had not been 
made a party in the suit o 1910 was allowed to come inas the 
2nd plaintiff in this suit, the bar of res judicata no longer applied, 
and (c) that as the addition of the 2nd plaintiff as a party to the 
record was made by an order of the District Munsif and ag it 


_ would be very hard upon fhe 2nd plaintiff to tell him now that he 


should seek his remedy by a separate suit, the Subordinate J udge 
found himself obliged: to decline to remove the 2nd plaintiff 
(appellant) from the list o? the plaintiffs. On these conclusions 
the Subordinate Judge reversed the decree of the District; Munsif 
and remanded the suit for disposal according to ` law. 

Mr. Subramanyam Pantulu for the appellants (thè defend- 
ants 1 and 2) contended before us (a) that the Subordinate J udge 
ought to have under 8. 1C5 Cl. 1 Civil Procedure Code, corrected 
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the error made by the District Munsif in adding the 2nd- plaintiff 
on the record and (b) that ever if tae error was not corrected and 
even if the 2nd plaintiff was allowed to remain on the retord, the 
decision. in the former suit was ‘res iudicata by eee “6, to 
S. 11 of the Civil Procedure Code. Pe se 

Explanation 6 to 8. 11 is as follows :—“ Where persons 
litigate bona fide i in respect of a publie right or of a private right 
claimed in common ‘for themselves and others, all persons inter- 
ested in such right shall, for the purposes of this section; be 
deemed to claim under.the persons so litigating.” It seems to me 
that on the plain words of-the explanation, the two plaintiffs (in- 
cluding the 2nd plaintiff) cannot be allowed to re-open the right of 
the Agraharamdars which was négatived in the former suit, 

Mr. Ramadoss for the respcndents contended on three 
different grounds that the Judgment in the former suit was ‘not 
res judicata. Those three grounds are, (1) Explanation 6 to 5.11 
“makes the decision in the first scit res judicata only if the first 
suit was a representative suit brought after permission obtained 
from the Court under O. 1. R. 6 -(old S. 30), (2.) The former 
suit in 1910 was brought by the than plaintiff not in the interest 
of all- the Agraharamdars but only in the interest of himself 
solely and the reliefs in the two suits being different, explanation 
6 did not apply. (3) The expression “ private right ‘claimed in 
common” found with explanation VI can be applied only to cases 
of private right claimed on behalf of the undivided members of 
a joint Hindu family or on behalf of the members of a Malabar 
Tarwad and not in respect of a right claimed in common by 
Agraharamdars who have distinct shares in the village sites, 

As regards the first ground, there are no doubt observations 
in a Calcutta case that explanat:on 5 to old S. 13 should be 
read with S. 30 of the old code and that if permission was not 
obtained under §. 80, the decision in the first suit will not be 
res judicata where the 2nd suit! is brought by ‘andéther co-sharer. 
(See Bayu Lal Parbatia v. Bulak Lal Pathuk 1, “at the. bottom 
of page 389 and top of page 390). There is also a casual 
observation of Shephard, J., in Srinivasa Chariar v, ' Raghava 
Chariar ?, that if S. 30 had not been followed, the judgment 
did not’ bind the persons whose names were not on the record. 
But it seems to me that the weight of authority in Madras ‘is in 


a 
1. (1897) I.L.R, 24 C 385. 2. (1897) IL.R, 23 M. 28 at 82 s.c; 7 M.L.J. 981, 
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favour of giving a liberal construction to the provisions of the Civil 
Procedure Code embodied in Explanation 5 to 8.13 of the former 
Code (now re-produced in Explanation 6 to S. 11. The intention of 
the legislature to give a liberal construction is further indicated by 
the fact that while explanation 5 to S. 13 of the old Code confined 
itself to ‘‘ Private” rights, the present explanation 6 to S. 11 in- 
cludes public rights also. In Paranakot Narayanan Nambudri v. 
Varanakot Narayanan Nambudri 1, it was distinctly held that 
explanation 5 to S. 13, Civil Procedure Code, was not limited to the 
cases of suits brought with tke permission of the Court under 
S. 30 and though the decision in that case was doubted ‘as regards 
certain other points decided in it, this particular dictum seems 
not to have been overruled in any subsequent case. In Madhavan 
v. Keshavan 2, it was held thai where onejof five trustees brought 
a suit to set aside an alienation of trust property and failed, 
another trustee who was not a pariy to the former suit was 
barred by S. 13, explanation 5 of the old Code from again litigating 
the right of the trust. This casé again’has never been overruled. 
In Chandu v. Kunhamed 8, it was held that explanation 5 to 
S. 13 barred other co-sharers when one co-sharer had failed 
ini a former suit. This case in Chandu v. Kunhamed 3 was no 
doubt dissented from in the Full Bench case in Somasundara 
Mudali v. Kulandavelwu Pillai 4, on another point, namely, that if 
the former suit by one of the sharers was confined to the relief 
in respect of his own individual share, the other co-sharers were 
not bound so far as their sharas were concerned from litigating 
the same matters. But in Somasundar a Mudali v. Kulandavelu +, 
though Mr. T. V. Seshagiri Aiyar(now Mr. Justice Seshagiri 
Aiyar) argued for the appellact (see page 459) that explanation 5 
to S. 18 should be confined to cases where under section 30 
of the Code, leave to sue had been obtained, the judgment of the 
Full Bench makes no reference to this contention but the case 
was decided on the other contention, namely, that where in the 
first suit, the whole relief common to all the sharers was not the 
subject-matter of the litigation, the other co-sharers will nob be 
barred by explanation 5 to 3. 13. Explanation 6 to S. ll 
makes no referenceto O. 1 R, 8 and I therefore overrule the first 


contention of Mr. Ramadoss. : 
ee A E a a a ee 
1. (1880) I. L. R. 2 M. 328, - 2, (1887) I. L. R. 11 M. 191. 


3. (1891) I.L. R. 14 M. 824=1 M. L.J. 529. 
4, (1904) L UR. 28 M, 457 at 4€4=14 M. G.J. 108, 
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Coming to the second head ol his contention, I have read 
the plaint and the judgment in the former suit carefully and though 
the plaintiff in that case also sued ior his individual right in res- 
pect of a right of way, so far as pcssession of the sites and the 
establishment of the right to the s-tes are concerned, he clearky 
litigated bona fide in the interests of all the Agraharamdars ard 
if he (as Mr. Ramadoss argues) ‘did not pay proper Court fees œn 
the value of the entire rights of the Agraharamdars, that circum- 
stance would not (in my opinion) prevent his suit from being ore 
brought in respect of a right common to him and the other 
Agraharamdars, so long as the relief claimed included the 
common rights. The ‘addition of an individual claim to a 
right of way cannot prevent the decision as to the right claimed 
on behalf of all the Agrahararncars (which is also the right 
claimed in the present suit) from being res judicata in tke 


present suit. The relief claimed in the former suit in respect of ` 


the recovery of the sites was not the relief of a partition of the 
sites and possession of the plaintiff’s individual share alone but 
it was the relief of possession to be given to the plaintiff and all 
the other Agraharamdars jointly which relief is identical with 
the relief claimed in the present su:t, 


Coming to the third ground of contention, there seems to 
rae to be nothing in it, Mr. Ramadoss’s attempt to confine 
explanation 6 to S. 11 to the rights of a Joint Hindu family, to 
the rights, of a Malabar Tarwad (rights), to joint trusteeship, 
rights, etc., is not supported eitker by the plain words of tke 
explanation or by the decided cases, many of which are cases 
of co-sharers. I would therefore allow the appeal and settirg 
aside the order of the learned Subordinate Judge restore the 
decree of the District Munsif dismissing the suit with costs in all 
courts payable to the defendants 1 and 2. 


= Moore, J.:—I agree. 


The Subordinate Judge was I shink wrong in podn that 
the decision in the former suit 3. S. No. 78 of 1910 did not 
operate as res judicata, as the plaint-ff in that suit was not suing -n 
a representative character as provided under Q. 1, R, 8 of-the 
Civil Procedure Code but only in h.s own right. 


Explanation VI to 8. 11 of the Civil Procedure Code 
provides that where persons litigate bona fide in respect of a 
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Rangemma public right or a private sight claimed in common for them- 
Nargiaha- selves and others, all persons interested in such right shall for 
. eharyuln. the purposes of the section, be deemed to claim under the 
` Moore, J. persons so litigating. 

The conditions under which the deson in such a suit aay 
constitute res judicata against persons not expressly named in 
that suit are, 

1. that there must be a right claimed by. the persons liti- 
gating in common for themselves and the parties not expressly 
named in the suit; 

2. that the parties not exoressly named in. the suit must- . 
interested in such right if right to relief can be said to be claimed . 
“in common” only between parties who would be benefited by such 
relief if granted, or who have such an interest in the right 
claimed that they could join as co-plaintiffs. Somasundara 
Mudals v. Kulandaivelu Pillai. 1 

The 2nd plaintiff who is one of the Agraharamdars ist 
clearly a person interested in the right claimed on behalf of all 
the Agraharamdars, A reference to the plaint in O. S. No. 78. 
of 1910 shows, that, althougk the plaintiff asked for a permanent . 
injunction restraining defendants 1 and 2 from interfering with 
his exclusive right of way for his carts, cattle and men over the 
site to his field, he also sced to establish his joint right to the 
plaint site and to recover joint possession along with defendants 
3 to 16 by ejecting Defendants 1 and 2. 

The joint right which the plaintiff claimed is identical with 
the relief sought for in the present suit, and he was clearly 

. litigating bona fide in the interests of all the Agraharamdars. _ , 

I am unable to agree with the Subordinate Judge that - 
explanation 6 to S. 11 of the Civil Procedure Code must be 
treated as confined to cases in which permission to sue in a 
representative character is obtained under O.'1, BR, 8 of the Civil 
Procedure Code. 

In some of the cases which arise under the Code of 1882 - 
the opinion was express:d that explanation’-5 to S. 13 ‘of 
the Civil Procedure Code was confined to cases where leave to sue 
had been obtained under S. 30 of the Civil Procedure Code. See 
Thanakoti v Muniappa. ? oe 


1, (1901). E. R. 28 M. 457 s.o. L4 M. D. J. 404, 
9, (1885) I. L. R. 8 M. 496. 
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“ On the other hand, as pointed out by my learned brother, Rangamma 
the decisions in Varanakot Narayanan Nambudri’ v, Varanakot. ee 
Narayanan Nambudri where it was held that explination 5 to _charyulu. 
S. 11 was not limited to the case of a suit under S. 30 of the ~~ ee 
Civil Procedure Codé-and Madhavan v. Keshavan 27 “have not. 
been overruled. In Somasundara’ Mudali'v Kaona -Pillai 8 
on which the Subordinate Judge relies the learned Judges did not 
express any opinion on the question ' whether éxplanation 5 to 
S; 13 of the Civil Procedure Code must- be contined to cases 
where leave to sue has been obtained ‘under S. 30 of the Civil 
Procedure Code, but-based their decision on the ground that the 
relief claimed ‘in the- former suit -if granted would not, have 
benefited the plaintiff in the later suit and it could not therefore 
be said to have been claimed “in commmon’’’ under explanation 6 
of S. 11 of the Civil Procedure Code. . 2 

A. S. V. a SS os 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—Mr. J ustice: A Abdur Rahim ‘and J PURE Srini- 


r 





vasa Aiyangar. 7 
Kudapa Venkayamma, minor by ber father Appellant" ( Piff. Je 
‘and guardian Mallina Kristnamma 
v. 


i Tod "| 


E e % Nena et a) 
Kakarla Narasimma and others ... _ Respondents (Defts.) 
Will— Constr uction—Life-estate to boo Tenani to grandsons. of testa: Kudapa 
lor then in existence and thereafter to be borin— Devise, of valid—Nature of estate oo 
granted —Hindu Transfers and Bequests led (I of 191 4), 8. 2 Cl. 2, effect of. y Ta 
Narasimma. 


A Hindu testator by his will dated 28-5-1905 pr ovided that after his desth his 
widow should enjoy all his properties for her ‘life und that-after her life-time and 
after paying off certain legacies, the residue of his estite should be taken abso- 
lutely by S., his daughter's son then in éxistence and other sons of his daughter, 
thereafter to be born. ‘The testator died in-1906 and S. died in 1910. In 1912 the 
testator’s daughter had a son V. born to her. Ina suit by the widow of S. as his 
heir, for a declaration of her sole right to the properties bequeathed by fhe bes- 
tator, against the widow of the testator, V. and other persons slige to $e in 
possession of the estate, 

Held, that under the terms = the will, S. took a vested interest in the proper- . 
` ties bequeathed ; 7 i , ae 
| that the bequest in favour of V. was validated by reason of. S.2cl.2 of the 
Hindu Transfers and Bequests Act: . 


* A. S. No. 824 of 1914. 15th ae 1916. - o 


1, (1880) I. L. R. 2 M 828.. -g (1887) L Li R. i M. 191. 
3, (1904) IL L. 'R. 28 M.457; | ME 
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and that the plaintiff, as widow of 5., was əntitled, after the life-time of the 
testator’s widow, to share the property bequeathed by the will, along with V. and 
other sons that might be born to the testator’s daughter during the life-time of 
the testator’s widow. ` 


Appeal against the decree of the Subordinate Judge of Kistna 


ab Hllore in O. S. No. 3 of 1913. 


Kakarla Venkatakrishnamma who died on 8-12-1906, by his 
will dated 23-5-1905 provided that his wife should enjoy all his 
properties for her life and that after her death and after payment 
of certain legacies, the reside of his èstate should be taken abso- 
lutely by Subbanna, his daughter's son then. existing and other 
sons of his daughter thereafter to be born. The material portion 
of the will was as follows :—“ By this will...... I (the testator) have 
arranged that my wife Narasamma should enjoy from the time of 
my death the whole of my property till her death. (Then follows 


-a provision for the payment of certain legacies.) The whole of 


the remaining property consisting of lands etc., should be enj oyed 
with right by the son already born to my daughter Chinna 
Gopamma, viz., Subbanna and by the male issue that may be here- 
after born to the said. Chinna Gopamma j 


Subbanna died in the year 1910. The present suit was insti- 
tuted on 21-10-1912, by ‘Subbanna’s widow agairfst the widow 
of the testator (the first defendant in the case), the testator’s 
daughter, (the third deferdant) and some others, for a declara- 
tion that, under the terms of the will, Subbanna took a vested 
interest in all the properties bequeathed to him, the first defendant, 
the testator’s widow, took only a life-interest in the estate of her 
husband and the plaintiff was solely entitled to the properties 
after the death of the firsi defendant, for an injunction restraining 
the first defendant, from wasting the properties in her possession 
and ‘for other reliefs, Subsequent to the institution of the-suit the 
testator’s daughter, the taird defendant, gave birth to “a son V. 
who was impleaded as the sixth defendant in the suit. 

The contentions of the parties appear from the issues 
framed in the case, of waich the material ones were these :— 

(iii) Whether plaintiff's husband Subbanna acquired a vested 


-or contingent interest in the properties of -the said Venkata- 


krishnamma under his will Ex. A. 

(v) Whether the will is invalid in so far as it ca a 
bequest in fayour.of the unborn sons of the testator’s daughter 
(the third defendant): 
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(xi) Whether the 6th defendan (not born at the time of th; 
death of the testator or of Subbanna) acquired any right to ths 
suit property? ` 

(xii) If not whether Act I of 1314 gives any al to tha 
6th defendant ? 

(xiv) What right, ifany, has the Sth defendant to the sui 
properties ? a 

(xv) Whether the 6th defenčant PRT sole right b7 
survivorship. ? 

(xvi) Whether the right of the plaintif to the suit proper- 
ties is divested by the.birth of the 6sh defendant ? 


The Lower Court held that the ‘plaintiff’s husband Subbanna 
acquired a vested interest in the properties bequeathed under tha 
will Ex. A, that under the Hindu Eequests and Transfers Act (I 
of 1914) the bequest in favour of the unborn children of the tes- 
tator’s daughter was valid and operative, that both the plaintiff's 
‘husband and the 6th defendant musi’be deemed to have taken 
the estate as joint tenants, that on the death of the plaintiff’s 
husband the 6th defendant took the whole of the propert7 
bequeathed, by right of survivorship and that the plaintiff's righ 
to the suit properties as heir of Subbanna became divested by tha 
birth of the 6th defendant under the provisions of the Hinda 
Transfers and Bequests Act. In the result the suit was dismissed 
with costs. i a 


Plaintiff aii 
Y. Ramesam and P. Narayanamurthi for Appellant. 
- The Ag. Advocate-General (S. Srinivasa Aiyangar Jand with 
B. Somayya for Respondents. 
The Court delivered the followiag 


Judgment :—There are two questions arising in this appeal. 
The first relates to the construction of the will Ex. A. There can 
be no doubt that Subbanna, one of the sons of a daughter of the 
téstator acquired a vested interest under the terms of the will on 
the death of the testator. He lived for sometime'after the tes- 
- tator’s death and then died leaving tàe plaintiff, his widow. It ig 
argued on behalf of the plaintiff that upon a proper construction 
of the will, only such of the sons of the testator’s daughter woul 
take as were born and living at the time of the testator's deatk 
and Mr. Ramesam relies for this construction upon a ruling of the 


Kudapa 
Venka- 
yamma 


G . 
Narasimma. 


a 
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Kiama Ruivy. Council in Bhagabati. Barmanya v. Kalicharan Singh 1, 
pahia The.question being one of construction, . it has to’ be determined: 
Sarisin mima.. with reference to the terms cf the;document in each case, though 
be arriving at the true meaniag of the document, one must have. 
re ard to any, general rule of consti action that bears on the matter. 
É i is sajd ‘that because under the Hindu Law which governed : 
wills of the Hindus at the da-e of the will j in “question, the unborn 
persohs would take’ no interest, therefore the testator ‘must be. 
presumed to have intended that‘cnly persons that were born at 
the daté of his death should -ake. N@ doubt “that is an element’ 
to be taken into consideraticn and we dô not think their Lord: 
ships-of. the Privy Council in alluding to that factor in the con?” 
struction of.the will.meant tc lay down anything further than that 
this fact, is to,be borne in, m-nd ‘in erring at the true intention 
of..the testator. M a : 


1 Ja Phe terms of this wil] seem to he quite clear to show that not 
only: the sons:of the daughter of the testator born and fiving. at 
the-date of. the testator’s death, but also others who may be born. 
thereafter and existing.at the period of ‘distribution were intended 
to take., Here a life estate in favour of the testator’s widow has 

, been interposed, so. that the property would, not come into the 
possession and enjoyment of the residuary legatees until her death. 
The material passage 10. the will is to this effect : e 


es ‘The. whole of the ‘re naining property consisting of im- 
moveable property etc., should be enjoyed with right.by. the son 
already born to my, second daughter, Kudapa Chinna Gopamma 
viZ., Subbanna and by the male issues s who may be born hereafter 
for éertain payments to be a. by the testator’s wife, and it is 
only the residue that is left to go to the sons of the testator’s 
daughter. No good reason can‘be suggested why the testator 
should have intended to benefit? only ‘thos? sons of ‘his daugbfer 
who might be'born at ` the timé df his death and not- those-who 
might be born:thereafter, and as we have said, the terms-of the ` 
will indicaté the contrary. If there was’no intervening life estate; ` 
the argument of the appellant no doubt would have force, but the 
fact:that the life estate intervened prevents the application of the 
genera] rule that only the persons ao at the death of the’ sailed 
wére intended to take. i i a 


- (1911) I-L., R: 38 C. 468 3+0. 210M. L. J, 887. ` 


a 
yt 
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“The next'ġüestion arises upon the construction of Määra 
Act T-of 1914. ` The Act came into opsration “only in March 
1914, and the respondents (the Gth Respondent, who ‘was the 
' 6th. Defendant ?) were born after. ' the Act. came inte force. . -The 
willisself was made long before the “Act Wis passed. The question 
then is whether el Sof S. 2 of that Act op3rates upon the disposi- 
tions of this will. That clause says, “In ths case of transfers 
inter vivds or wills execute sd before the date of this Act the pro- 
visions of this Act shali apply. to such of ths dispositions ‘thereby 
made as are intented- to come into operation ata time which i is 
subsequent ` to such date. Provided that nothing containéd in 
this section shall a fect bona fide trinsfereés for valuable consid- 
erition in whom the right to any property has vested prior to 
the date of the Act”, The language 18 general and has the effect 
of validating dispositions which are to come into operation at a 
fubure date in accordance with the intention of the: testator, 
What is argued on behalf of the appellant is that the testator 
cannot be said to have intended that his disposition wouid be 
_ valid in favour of persons who were not in existence at his death. 
That is the very question we have already disposed of. Clause 2 
of Section 2 of Madras Act I of 1914 means that if the testa- 
tor intended that his disposition should take effect ata future 
date and that date happened to be subsequent to the passing of 
the Act, then by virtue of this Act, the disposition would be valid 
and effective. The gift, therefore, to the respondents is valid. 
The result will bs that the plaintiff as widow of Subbanna is 
entitled to the widow's interest in such shares as Subbanna 
would, if living, have taken along with persons who might be born 
to his mother at the time the distribution takes place. That is 
to say, the plaintilf as representative of Subbanna will be entitled 


to share equally with other sons of Subbanna’s mothers (including - 


the 6th defendant), who may be born before the death of the Ist 
defendant. Tae Subordinate Judge has dismissed the plaintiff's suit 
altogether on the ground that what was intended by the testator 
was that Subbanna and the other sons of the testator’s daughter 


who might be born at any time would take as members `of a 


joint family and as Subbanna died before his mother, he did not 
take anything or rather his interest survived to the other sons, 


- 
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It-is difficult to understand how such a constriction could bè 
arrived at and no attenipt has been made to support it before us. 


r “The i case: will stand’over, till Monday, for further hearing. 
: This appeal again coming on for hearing to- day, 15th March. 


The Court delivered ths following fee ad 
-~ dudgment :—The fifth defendant gives up the contention 
raised by the second issue. Upor the above findings, the decree 
will be that the plaintiff is entitled after the life-time of the Ist 
defendant, as widow of Subbanna to the properties in the suit-in 
equal shares with the 6th defendant and the other sons that may 
be born to the 8rd defencant during the life-time of the Ist 
defendant. Each party will bear kis or her own costs'in both the 
Courts as no one has succeeded entirely in his claim. 


A. V. V. 


Xn 


An 
cco 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


“Present :—Mr. Justice Sadasiva Aiyar and Mr,'Justice Moors, 
Chundury Krishnayya, having died ais wife Appellant® (Plain- 


and legal representative Chundury tiffs L. B.) 
Sithamma, 

v. , T. 

Koripallı Raju and others ... Respondents (Defta. 


; Nos. 2,17 and 18) 

Civil Procedure Code, 1908, Or. 32 R. 10—Minor defendant—Appellant— 
‘Death of guardian ad litem pending appeal—Failure to appoint fresh quardian— 
Dismissal of appeal—Hxecution proceedings with fresh guardian—Sale of minor s 
property without objection—Validity of decree and execution sale—Suit by mincr 
for declaration of invalidity thereof —Maintairability. 

A decree was obtained against two minors and K, the husband of one of ther ; 
on a promissory note executed by K, who was also the guardian of the minors. 
Against it, all the defendants preferred a joint appeal, the minors being represent 
ed by their maternal grand-mother as guardiaa ad litem. The grand-mother diel 
during the pendency of the appeal aud the appaal was heard and disposed of against 
the minors without a fresh guardian being appointed for them. In ‘execution af 
the decree, however, the mother-in-law of one of the minors was appointed guard- 
ian for both and their properties were, without objection, sold in satisfaction of tha 
decree and pufobased by the appellant in the High Court. Ina suit brought b7 
the minors for a declaration of the invalidity 23 against them of the decree and ths 
execution sale, held that, no guardian ad Hiem having been appointed-for the 
minors, they ware to all intents and purposes rot parties to the appeal at all, anc 
appellate decrees was as against them a nullity and the execution sale void, 
notwithstanding that (a) all the defendants ra_sed a common defence to the suir 
and were represerited by the same vakil at the rearing of the appeal, (b) executior 
proceedings took placa without objection by the guardian ad litem appointed in suck 
proceedings and (c) the Court and the dscree-halder were ignorant of the guardian's 
death when the appeal was argued and decided. 

Second appeals against the decree of the Court of the Teémpo- 


rary Subordinate Judge of Masulipatam respectively dated Lith 
November 1912 in A. S. Nos. 279, 2&0 and 489 of 1911, preferred 
against the decrees of the Court of the Principal District Munsif 
- of Tanuku in O. 5. Nos. 270 of 1909, 865 of 1910 and 270 of 
1909 respectively. 

The facts are fully stated in the J udgment of Moore, J 


G. Venkataramiah for the Appelkant.:; | l ; 
P. Narayanamurtii and V. Ramsam for the Respondents. - 


The Court delivered the following - i ai 
Judgments :—Moore, J.—The facts which have given rise to’ 
these appeals are as follows. In execation of the decree in O, 8. 
No. 759 of 1905 in the District Munsifft’s Court of Tanuku 


* 9, A. Nos. 898 to 900 of 1913. ae ‘22nd March, 1916. 
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obtained by one Gade Somanna against two ‘minors named 


Venkamma and Nagamma and one Kotayya, the husband of 


Í the minor Nagamma on a pronote executed by Kotayya, the 
first defendant in the suit and the guardian of the minors, certain 


properties were sold and purchased in court auction by the appel- 
lant. The decree in O. S. 759 of 1905 was passed on 20-4-06. On 
30-8-06 the defendants prsferred a joint appeal A. S. No. 291 
of 1906 to the Sub-Court, Hllore. At the time of the 
presentation of the appeal the minors were represented by 
their maternal grand-mother Satamma as- guardian ad litem. 
‘Satamma, it appears died on 24-9-06 but this fact was not 
brought to the notice of the Court. On 6-3-07 the Subordinate 
Judge of Ellore directed that the evidence of a witness named 


. Sitaramayya who had been summoned by the defendants but had 


not been examined should be taken by the District Munsiff of 
Tanuku. On 19-6-07 the District Munsiff returned the record to 
the Sub-court stating that no summons had been taken out to the 
witness and that the defendants’ vakil said that he had no 
instructions. The Appeal was dismissed on 9-7-07. On 12-9-07. 
the decree-holder transferrec his rights under the appellate decree 
to one Sithayya. During the execution proceedings Mangamma, 
the mother of the defendans Kotayya and the mother-in-law of 
one of the minors was appointed as guardian ad litem of the 
minors. The properties were sold in court auction in February 
1908 and the auction purchaser took delivery on 20-8-08. The 
appellant brought a suit O. 5. No. 270/09 in the Tanuku Munsif’s 

Court for the recovery of the lands, which he had purchased in 
court auction alleging that the defendants had trespassed upon 
them and removed the crops, and obtained a decree. The minors 
Venkamma and Nagamma also filed a suit O. S. No. 865/10 for 
a declaration that the decree obtained in O. S. No 759/05 and the 
execution proceedings taken thereunder were not binding on them 
as they were not properly represented in the appeal, the guardian 
ad litem having died during the pendency of the appeal ‘and the 
decree in A. S. No. 291—0t was obtained by fraud. The District 
Munsif held that the appellate decree was binding on the plain- 
tiffs and dismissed the suit. On appeal the Subordinate J udge held 
that the decree which had been obtained against the minors 
who were not duly represented by a guardian was a nullity and 
that the sale and other proceedings taken in execution of the 
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decree was void, and allowed the appeals against the decree in’ 


O. 5. No. 270 of 09 and 0. S. No. 759 of 1905. 


' The learned Vakil for the appellant contends that the :. 
omission to get a next friend ‘appointed for the minors was & 


mere irregularity and did not nullify the decree as the minors 
were effectually represented and their interests safeguarded by 
the first defendant, that the minors were duly represented by 2 
' guardian ad litem during the execution proceedings and that not 
having questioned the validity of the decree in A. S. No. 291 of 1906 
during the execution proceedings the minors were estopped from 
questioning its validity as against a bona fide purchaser for value. 

I think that the decision of the Subordinate Judge is right, 
and that no guardian ad litem having been appointed for the 
minors, the decree in A. S. No. 291 of 1906 is not binding on 
them, and the sale which was held in execution of the decree 
. must be regarded as void. 

The question is I think really concluded by the decisions of 
the Privy Council in Khiarajmal v. Daim 1 and Rashid-un-nissa 
v. Muhammad Ismail Khan 2. In the former case it was held 
that where a minor was sued without a guardian ad litem being 
appointed, the decree and coart sale which took place in execution 
of the decree were null and void, because: in the absence of the 
proper representation of the minor, the court'has no jurisdiction 
at all. In Rashid-un-nissa v. Munammad 3, the suit was 


brought to declare the nullity as against plaintiff (of a sale ?). 


in execution of a decree against a deceased person in which the 
minor plaintiff had been brought as the legal representative of the 
deceased judgment- debtor. In two instances he had been re- 
presented by a woman who as such was not qualified to act as 
guardian ad litem, and in the third by another person whose 
interests were adverse. Their Lordships held that the plaintiff 
had never been a party to any, of these suits in the proper sense 
of the term. The latest case of this Court Paydanna v. Lakshmi- 
narasamma 3 is to the same effect. Reference ‘may also be 
: made to Dakeshur Pershad Narain Singh v. Rewat Mehton 4, 
Hanuman Prasad y. Muhammad Ishaq 5 and Daji Himat v. 
Dhirajram Sadaram ê. O. 32 R. 10 C. P. C. provides that on the 
retirement, removal or death of a next friend, further proceedings 


1. (1904) I. L. R. 82 C: 296. 2., (1909) I.L.R. 31 A. 572. s. 0. 19 M. L.-J. 682. 


3 (1914) I. L. R. 38 M. 1076. s.c. 28 M. L.J. 525. 4. (1896)I L. R. 24C. 25. 
, (1905) I, L. R. 28 A. 187. . 6. (1887) I. L. R. 12 B. 18. 
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shall be stayed until the appointment of a next friend has taken 
place. The provisions of the rule are imperative. The learned vakil. 
for the appellant relies on certain observations of their Lordships 
of the Privy Council in Walicn v. Banke Behari Pershad Singh. 1 
In that case the mother of certain defendants appeared through- 
out the proceedings in the suit as- their guardian, the court 
admitted the plaint in which she was described as guardian and 
in the decree and execution oroceedings the court so described 


` her. Their Lordships held that the Court was‘bound to appoint: 


& proper person to act on beaalf of a minor in the suit, and that: 
this rule should be strictly followed, but where the court has by 
its action given sanction to the appearance of a person as such 
guardian, the absence of a formal appointment order is not 
necessarily fatal to the proceedings. . This case is plainly dis- 
tinguishable from the present case. It is pointed out that the 
minors and Ist defendant Eottayya the husband of one of the 
minors raised a common detence to the suit that the promissory 
note was not genuine that they were- represented by the same 
vakil at the hearing of the sppeal, and it is argued ‘that their 
interests were duly protectec, and that there is no sufficient rea- 
son for disturbing a judicial sale which was properly conducted.. 
We cannot assent to this contention. No guardian for the minors 
having been appointed, they were to all intents and purposes nct 
parties. to the appeal at all. That being so, the Court has no 
jurisdiction to sell the prope-ties of persons who were not proper- 
ly represented on the record, and as against them the decree and 
sale were a nullity. No explanation is offered as to why 
Kottayya omitted to intimate the death of the minor’s guardian 
to the Court and get a new guardian’ appointed. It is significant 
also that the minors’ properties alone were sold in execution, and 
there is evidence that they fetched a very inadequate price. 

In the result the appeals fail and are dismissed with costs. 

Sadasiva Atyar, J:—I agree. Mr. G. Venkataramiah for the 
appellant is, no doubt, righs in his contention that the case of an 
unrepresented minor plaintiff differs in some respects from that 
of an unrepresented minor defendant, (See Kamalakshi v. 
Ramasam: Chettt' 2 and O. 32 R. 2). The death of the next 
friend of a minor plaintiff does also not impose any duty on the 
defendant to apply to have anew next friend- appointed though 

1, (1908) I. L. R. 80. ©. 1021. (P.C.) 2. (1895) I. L. R. 19 M. 197, 
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he has the right to do so (O. 32 R. (1) snd (2) ), whereas the death of 
guardian ad litem imposes a. duty on the court itself to appoint 
a new guardian (O. 32 R. 11 (2). It might also be conceded 
that minor defendants who are appeliants stand in some respects 
in the position of plaintiffs and the guardian ad litem of minor 
defendants-appellants is in some respects, in the position of the 
next friend of'minor plaintiffs (Sharurj: Hormasji v. Monosseh 
Jacob 1). But this is not so in all respects and for all purposes 
(See Venkatachandrasekhara Raz v. Alaka Hajamba Maharani 2 
where it was held that the guardian sd litem for the defendant in 
the Lower Court is alone entitled to appeal and nobody else could 
on the analogy of the next friend of a plaintiff prefer the appeal 
without a proper appointment of himself as guardian ad litem.) 
On the question we have now to consider, namely, whether a 
decree passed in appeal against minor appellants (who were defen- 
dants) is valid without their having been legally represented the 
above argument based on the differences in procedure in some 
respects between the cases of minor plaintiffs and minor defen- 
dants seems to me to be of no help. (See also Baghvan Dayal 
v. Param Sutch Das® and Moothethuth Kanari v. Hari 
Shenoy *. That execution proceedings took place under the 
decree (whiche is a nullity) without objection by the guardian 
appointed in such proceedings cannot validate those proceedings 
or the sale held under them as the apoointment of a guardian in 
execution proceedings held without jurisdiction in respect of 
minors who were nof parties to the decree is itself a nullity. 
The fact relied on by Mr. Venkataramiah (if it is a fact) that the 
Court and the decree-holder were ignorant of the minor appel- 
lants’ guardian’s death when the appeal was argued and decided 
has also no legal bearing on the question of the validity or nullity 
of the decree (See Purno Chandra v. Rejoy Chand 5). 
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IN THE HIGH, COURT OF J UDICATURE AT MADRAS. 
' Present, —Mr. Justice, Sadasiva Aiyar and Mr. J ustice Moore. 


K. Avida Khan Pani Sahib . .. “Appellant in A, Á. A. O. 


No. 74 of 1914 and peti- 
e tioner in O. R. P. No. 685 
Ae ait Ta of 1914 (Petitioner—4th, 


< Defendant.) 
wi, o Ue ee ` z y aa S 
Misiri Khan: Pani Sahib ... Respondent in A. A, A. O. 
m A u E -~ No.74 of 1914 (7th Defen- 
car ` l A dant.) - 


C. P. C. of 1908. S. 47—Question relating to execution, etc., of decree— — Appeal 
— Second appeal — Question relating to rights inter se ‘of. judgment- 
debtors Decree completely satis fied and decree-holder aang no interest in aia 
of question—Effect. 

S. 47 C. P. C. has no application where the’ dispute relates solely to the rights 
inter se of the Judgment- debtors and the decree-holder has no interest a in their 
decision. 

`The question whether property af the judgment debtor which had, in execu- 
tion; been placed in the possession of a Receiver appointéd at the instance of the. 
decree-holder, should, after the satisfaction of the decree amount, be handed back 
to one of the representatives only, or to all the representatives, of the judgment- 
debtor who had died in the interval, is not a question relating to the execution 


` discharge or satisfaction of the decr3e within the meaning of S. 7 and no appeal 


or second appeal lies against the orcer dismissing a petition by one of such repre... 
sentatives praying for joint possess_on. 
Appeal against the appellate order of the District Court, ‘of 
Tinnevelly dated 7th April i914 in A. S, No. 350 of 1913 pre- ` 
ferred against the order of the Court of the Subordinate Judge of 
Tinnevelly in M. P. No. 1271 of 1913 in O. S. No. 24 of 1896, 


“and ' -, 


- Petition under 8. 115 of Act V of 1908, praying the High. 

Court to revise,the order of the Court of the Subordinate Judge 
of Tinnevelly dated 7th October 1913 in the said M. O. No, 
1271 of 1913 in O. S. No. 24 of 1896. 

_ M. D. Deva Doss, for Appellant. ! 

8. T, Srinivasa Gopalachari, for Respondent. 

The Court delivered tke following 

Judgments :-—Sadasive Aiyar. J—The 4th defendant, one 
of the judgment debtors, is the appellant before us. He was the 
petitioner in’ the lower court. ‘The respondent in this appeal i 
the 7th defendant, another of the judgment-debtors. The res- 

* A.A, A. O. No, 74 òf 1914 and C. R. P, 685 of 1914. 14th March, 1916, 


wr 
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pondent (7th defendant) has been styled in the judgment of the 
Subordinate Judge by mistake as the 5th defendant and 5th res- 
pondent. The decree had been passed so long ago asin 1896 
against the Ist defendant who was thea the hukdar of the mosque 
and his five sons. The first defendant as such hukdar was entitled. 
to the surplus profits of certain lands after meeting the expenses 
in connection with thé upkeep of the mosque charities, The decree 
directed the realisation of the decree amount from such surplus 
‘income. Three sons, namely, defendants 2, 3 and 4 were 
afterwards, in actual possession of the lands as lessees 


from their father, the Ist defendant under a registered lease- 


deed dated 26th October 1900. The other two sons, (the defen- 
dants 5 and 6) had died unmarried and issueless before the date 
of this lease of 1900. While the defendants 2, 3 and'4 were in 
possession as lessees, a Receiver was appointed by the Court in 
order that the decree-holder might obtain the surplus income from 
the Receiver in gradual satisfaction of the decree amount. De- 
fendants 1, 2 and 3 died after the Receiver took possession of 
the properties from the lessees, defendants 2, 3 and 4. The 7th de- 
fendant was brought on the record as she eldest son of the second 
defendant who was himself the eldest son of the Ist defendant. 
It appears frora an order (in a claim petition M. P., No. 1418 of 
1906) passed in February 1907 by the then Subordinate Judge 
that the eldest son of the lst defendant (namely the 2nd defendant) 
became the hukdar on his father’s death. After the larger portion 
of the decree amount had been paid up to the decree holder through 
the Receiver, the 7th defendant paid up the balance of the decree 
amount into court and prayed for the discharge of the Receiver 
and for the handing back of the lands io himself as the hukdar of 
the mosque, or rather, to a lessee to-whom he. had leased the 
lands: The 4th defendant the only surviving son of the lst 
defendant, thereupon, filed’ a petition of his own (M. P. No. 1271 
of 1913) in the Subordinate Judge’s Court praying that the lands 
might be put back into the joint possession of himself, the 7th 
defendant, the 7th defendant’s younger brothers and the 3rd 
defendant's sons and not delivered to the 7th defendant’s lessee, 
because he (the 4th defendant) and his nephews other than the 
‘7th defendant were the joint owners of the land along with the 
seventh defendant and the lease by the 7th defendant alone was 
invalid, The petition was filed under Bs. 47 and 151 of the Code 
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-of Civil Procedure, The Subordinate Judge held that prima 


facie the 7th defendant was the hukdar or trustee of the mosque 
and he therefore dismissed the 4th defendant’s petition for joint 
possession. The 4th defendant thereupon appealed to the District 
Judge who held that no appeal lay to him as the order under 
appeal was not one passed ander 8. 47, C. P.C. which (in the 
learned District Judge’s opinion) did not apply to disputes 
between the judgment-debtors ¿nter se. Against the District 
Judge’s order refusing to entertain the appeal, the present A. 
A. A. O. No. 74 of 1914 has been filed. The first question 
therefore before us is ths preliminary question whether the 
order passed by the Subordinate Judge was one under 8. 47 
and whether an appeal and a second appeal lay from such 
an order. -In Mahabir Prasad v. Partab Chand 1 it was held 
that where the question which has to be decided was one in 
which the judgment debtor or his representative was no longer 
interested, it was nota question arising between the parties 
to the suit and S. 244 of tke old Civil Procedure Code corres- 
ponding to S. 47 of the prssent Civil Procedure Code had no 
application. So, in Lingam Kr ishna Bhupati Devagaru v. Jogant 
Venkataswami 2, this Bench held that a question relating to 


_poundage fees between the Court-auction purchase? and the judg- 


ment debtor which did not affect the rights and liabilities of the 
decree-holder and the judgment-debtor inter se was not a question 
between the parties to the suit relating to the execution, discharge 
or satisfaction of the decre2 and the order deciding that question 
was not appealable. In Ram Saran Pande v. Janki Pande 8, 
S. 244 of the old Civil Procedure Code was held not tc apply so as 
to bar a separate suit brought by one of two joint judgment deb- 
tors for contribution towards the moneys paid in satisfaction of 
the decree debt, as the decree had passed beyond the stage of 
execution. In Maganlal v. Doshi Muljt * it was held that 
section 244 of. the old Civil Procedure Code did not apply to a 
question between a party and a person who claimed to be that 
 party’s representative in interest. The well-known Privy Coun- 
cil case in Prosunno Kumer Sanyal v. Kali Das Sanyal 5, relied 
on by Mr. Devadoss merely held that where there was a question 
to be considered after decree between the opposing parties in the 


1. (1900) I. L. R. 22 A, 450. 2. (1916) 8 L. W. 105.: 
3. (1895) I-L. R. 18 A. 106. 4. (1901) I. L. R. 25 B. 681. 
5. (1892) I. L. R. 19 ©. 683 (P. C.) . 


~ 


PART-II] THE MADRAS LAW JOJRNAL REPORTS. Fyi 


Fa 


r 


suit and relating to the execution, discharge or sanien of tae 


decree, the fact that a third person was also’ interested in. that“ - 
question did not preclude S. 244 (now S. 47) from applying. I. 


- am therefore of opinion that in this case in which the qüestion in 
dispute relates to the rights inter se between the judgment dev- 
tors and in the decision of which tke decree holder has absolute_y 
no interest, in whichever way it mizht be decided, ‘no’ questicn 
under S. 47 of the present Civil Procedure Code i$ involved ‘ard 


hence the District Judge’s decision that no appeal lay to him was | 


correct. The decree had been satisfied and there is no further qus- 
tion remaining to be disposed of which relates to the decree sf 
its execution, discharge or satisfaction. It follows that no secord 
appeal. also lies and I would thereZore’ dismiss this C. M. me A. 
No. 74 of 1914 with costs. 

I now come to the connected C. R. P. No. 635 of ’14 filed 
by the same 4th defendant: (out of abundant caution) under $.:115, 
C. P. C. against the order of‘ the Subordinate. Judge. I have 
already stated that in 1907 itself -tae T th defendant’s father the 
2nd defendant, the eldest son of the lst defendant was recognised 
as the sole hukdar after his (2nd defendant's father’s) death. The 
Subordinate Judge’s order therefore directing the property after 
the decree has been entirely satisfet to beput in the possession 
of the 7th defendant and his lessee {who according to the 7th ds- 
fendant paid up to the decrez holder the balance . of the decree 


amount) does not seem to me to be an improper order and there . 


seems to be no siafftcient ground <or our, interference with tke 
Subordinate Judge’s order under tha exceptional revisional powezs 
` granted to this cours by S: 115. of the Code’ of ‘Civil, Procedur. 
I would therefore dismiss this Civil Revision petition also, which 
has come on for admission and on which no notice has gone to 
the respondent. a 

Moore, J: I entirely agree. The dispute is btsan the judg- 
ment debtors (defendants 4 and 7} inter se`as to, whom tke 
property is to be restored, now that the decree has been satisfied. 


The prayer in 4th defendant’s aiino is that an order should 
‘be issued to the receiver directing aim to deliver possession cf 
the attached properties jointly to defendants 4 and 7 after declaring 
that a lease for 7 years granted by Tih defendant is inyalid. 4th 
defendant’s case further is that 7th defendant is. not entitled to 
the exclusive management of the mosque and (its properties.. -t 
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is clear that the question whether 4th defendant and 7th defen- 
dant are entitled to joint possession and to joint management of 
the properties is not one arising between the parties to the suit or 
their representatives 7.¢., the decree holder or his representatives 
on the one hand, and: the judgment debtor or his representatives 
on the other, within the meaning of, 8. 47 of the Civil Procedure 
Code and cannot be determined in execution proceedings, but only 
by separate suit. The balance of the decree amount having been 
paid by Tth defendant’s lessee, the decree holder had no longer 
any interest in the matter and itis immaterial to him which 


party is put in possession. 


_ The case Collector of Jaunpur v. Bithal Das 1 on which Mr. 
Devadoss relied merely decides that S. 244 of the old Civil Pro- 
dure Code applies as well to a dispute arising between the parties ` 
after a decree had been executed, as it does toa dispute arising 
between them previous to execution, and is inapplicable to the 
facts of the present case. 

‘The District Judge was right in holding that no appeal lay 
from.the Subordinate Judge’s order which did not decide any 
question arising under S. 47 of the present Civil Procedute Code, 

The Subordinate Judge’s order directing that when the re- 
ceiver was discharged 7th defendant would be putin possession 


does ha I think, call for any interference. 


I agree that the appeal and the Civil Revision Petition 
should be dismissed. 


= 


A. S. V. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ (FULL BENCH] | 
Present :—Sir Johu Wallis, Chief Justice, Mr. J oe 
Abdur Rahim, and Mr. Justice Srinivasa ‘Aiyangar. 
Pandillapalli Reddi ... Appellant (Defendant ). 


Yeddula Subba Re id y-and others ... Respondents. (Plaintiffs). 

Civil Procedure Cede Or. 28 R. 1 (8)— Withdrawal of suit— Bar by—Whether 
appliss to a subsequent suit onc difer ent cause of action and for dif ferent reliefs 
Whether the pleas in defence ia the former suit can be contested in the subsequent ` 
suti—Suit by reversioner to set aside alienation during widow's li fe-tame —With- 
drawal of —Subsequent suit for nossession—No bar to. 

Where the next reversioners after a Hindu widow sued an alienee from her 
during her lifetime for a deslaration that the alienation by her was not binding 


* S.A. No. 1376 of 1914 22nd February 1916. 
1. (1902) I. L. R. 24 A. 291 - 
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on them and the latter pleaded that he was an illatom son-in-law of the last 
male owner and pending the suit, the widow died and the reversioners with- 


drew the suit and subsequently brought a suit seeking to recover possassion of - 


the properties from him. 

Held, the subsequent suit being one on different cause of action and for 
different reliefs was not barred by the provisions of O. 28 R, 1 (3). 

Where the cause of action and the relief claimed in the second suit are not 
the same as the cause of action and the relief claimed in the first suit, the second 
suit cannot be said to have been brought in respect of the same “‘saubject matter” 
as the first suit, and it is.open to the plaintif in the second suit to contest the 

allegations made by the defence in the first suit. 

Gopal Chandra Banerjee v. Purna Chandra Banerjee | approved. 

Achuta Menon v. Achutan Nair *, Machana Uajhala Dikshatalu v. Gorugan- 
tula Yaggamma 8, 8, Sennava Reddiar v. Venkatachelı Reddiar + overruled. 

Second Appeal against the decree of the District Court of 

Nellore in A. 5. No.170 of 1913, preferred against the decree of 
the Court of the Temporary Subordinate Judge of Nellore in O. S, 
No. 26 of 1913 on the file of the District Court of Nellore). 


T. V. Venkatarama Aiyar for Appellant. 
_S..Varadachariar for Respondents. 


The Court made the following 
ORDER OF REFERENCE TO THE FULL BENCH. 


Sadasiva Iger, J.—The defendant is the appellant. The 
plaintiffs are the sons of the daughter of Pera Reddi by his first 
wife. The defendant is the husband of the deceased daughter of 
Pera Reddi by his second wife. 
are all dead, the second wife who was the defendant’s mother-in- 
law kaving died in 1912. Tull ‘her death, she was ‘entitled to 
enjoy the plaint Jands as her husband's heir. After her death, 
the plaintiffs as reversioners are entitled to possession. These are 
the facts found. The plaintiffs’ case succeeded on the merits in 
the lower Courts as regards most of the properties in dispute. 


The defendant’s learned vakil, Mr, T. V. Venkatarama Aiyar, did . 


not and could not seriously argue on the merits, the illatom.son- 


in-lawship set up by his client having been found against by the 
lower Courts. 


The learned vakil therefore based his strenuous contentions 
` on a technical question of law. To understand that question, a 
few further facts have to be stated. The plaintiffs h41 brought 


1. (1898) £C. W. i. 110. 2, 
3. (1910) M. Wi N. 782. 
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Original Suit No. 46 of 1911 during the life-time of the defend- 
ant’s mother-in-law, Venkatemmal, against the present defendant 
(as the Ist defendant) and against Venkatammal (as the 2nd de- 
fendant) for a declaration that the alienation by settlement deed | 
made by Venkatammal ‘in December 1909 in favour of the pre- 
sent defendant (then 1st defendant) making several false recitals 
as to the defendant being aa illatom son-in-law and so on, may 
be declared invalid and not b nding on, the reversioners after Ven- 
katammal’s death. Venkatarama! died in 1912 during the pen- 
dency of that suit. The present defendant set up the very same 
false defences on the merits which he has set up in this suit. 
During the pendency of that suit Venkatamma) died. Then the 
plaintiffs withdrew that suit as, from having been merely contin- 
gent reversioners, they became vested reversioners on her death and 
had become entitled not only to sue for a declaration of the 
invalidity of Venkatammal’s acts after her death but also to sue for 
possession itself of the lands. They did notask for permission 
to bring a fresh suit on tke freshly acquired cause of action 
for fresh reliefs ; evidently they thought it would be unnecessary 
to do so. (See Exhibit xa). The defendant contended ata 
late stage of the trial of tais suit in the first Court that the 
suit was barred as res judicata by the withdrawal of the former 
suit. It was clear -that shere could be no res judicata in the 
usual and strict sense of that’ term as the first suit was not heard 
and decided and was only withdrawn from the adjudication of 
the Court. What the defendant meant by the plea of res judicata 
however appears to be that the suit was barred by rule 1 (8) of 
Ordsr 23 of the Civil Procedure Code. This statutory bar cannot, 
in my opinion, be called res judicata. 


In the lower Courts, tke casein Machana Uajhala Dikshatulu 
v. Gorugantulu Yaggammea +, was relied upon by the defendant. 
That case was almost but not quite on all fours with the present 
suit. The plaintiffs there were also reversioners who had first 
sued for a declaration thas the aliepations by the widow were 
invatid, withdrew that suit against some of the defendants and as 
against some properties in the possession of those defendants 
without obtaining liberty so bring a fresh suit and then brought 
a second suit after the death of the widow against those defen- 
dants for possession of those properties. The Judgment of the 


1. 11919) M. W. N. 782. 
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learned Judges (Munro and Sankaran Nair, JJ.), is containéd in 
the following sentence :—“ Follcwing Achuta Menon v. 


Achutan Nair 1, we dismiss the seccnd appeal with costs.” The 


Subordinate Judge in his judgment refers to this decision as 


follows :—“ There are no reasons given in the Judgment which is . 


very brief. It merely follows the case of Achuta Menon v. Achutan 
Nair 1. The full facts have not been given. It is very probable 
that the plaintiff who proceeded to trial in respect of some property 
in the previous suit was held not entitled to maintain a second 
suit with reference to the property as to which he withdrew the 
claim. But in the present cise, the plaintiffs did not proceed to 
trial at all as the widow died. They withdrew the entire suit and 
instituted this fresh suit for possess.on of the entire property. ” 
I am unable to concur with the learned Subordinate Judge that 
the fact that the first suit was not withdrawn in its ‘entirety 
in the case reported in Machana Uajhala Dikshatulu v. Gour gan- 
tule Yaggamima ? could make any difference in principle, kaving 
regard to the language of Section 373, corresponding to present 
Order 23, thut language making no difference in the result between 
the withdrawal of a portion or the withdrawal of the whole of 
& suit as regards the effect of such withdrawal on the suit or the 
portion of the suit as the case may be. Then the learned Subor- 
dinate Judge says in paragraph 52 of kis judgment that in the case in 
Achuta Menon v. Achutan Nair 1 the first and the second suits 
were both suits for the relief of ejectment and that the titles set 
up in the two suits were also substantially the same and that the 
general observations in Achuta Mencn v. Achutan Nair 1 namely, 
that where the first suit was withdrawn without liberty to bring 
a fresh suit, the plaintiff cannot contest. in the second suit the 
allegations which constituted the defence or part of the defence 
to the claim made in the first suit, must be confined to cases 
where the causes of action for the two suits and the reliefs claim- 
ed in the two suits are substantially the same. 


The learned District Judge in paragraph 20 of his judgment 
says: ‘‘ The only case on which theappellant can rely is Machana 
Uajhala Dikshatulu v. Gourgantulu Yagamma ? but I find it 
difficult to apply this case in the absence of a full report of the 
facts.” I have perused the printed papers in Second Appeal No. 
389 of 1908 and I find the facts are not so different in material 
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particulars as to afect the applicability to this case of what I must 
hold to have been the principle of the decision in Machana Uaj- 
hala Dikshatulu v. Gourgantulu Yagamma 1” Further in Sennava 
Reddiar v. Venkatachala Reddiar 2 Ayling and Tyabji, JJ. held 
themselves bound by the decisions in Achuta Menon v. Achutan 
Nair 3 and Machana Uajhala Dikshatulu v. Gourgantulu Yag- 
amma ? and dismissed an absolutely similar suit to the present 
one as barred by Order 28, rule 1 (3) of the Civil Procedure 
Code. In that case also, the widow died during the pendency of 
the first suit. The learned Judges held that the slight difference 
in language between section 373 and Order 28, rule 1 (3) (the 
word ‘matter’ beirig substituted by the words ‘subject- 
matter’) did not make any difference. Tyabji, J. says: 
“In the face of the jabove” two decisions “there is 


.no room for any further discussion of the law.” Iam free 


to confess that I feel grave doubts as regards the dis- 
cussions in Machana Uajhala Dikshatulu v. Gourgantulu 
Yagganma 1 and Sennava Reddiar v. Venkatachala Reddiar 2. So 
for as Achuta Menon v. Achutan Nair 3 is concerned, my learned 
brother and myself followed it recently in Second Appeal No. 570 
of 1914. But in that case, the cause of action for and the relief 
claimed in the first suit were found for the purposes of that 


decision to have been substantially identical with the cause of 


action and the relief claimed in the second suit and we held that 
the facts mentioned in the defence in the first suit cannot be 
controverted in the second suit. We did not, however, dismiss 
the second suit but gave relief to the plaintiff on the basis of the 
facts pleaded by the contesting defendants in the first suit. Mr. 
Varadachariar wished to attack Achuta Menon v. Achutan Nair 3 
on the ground that on the facts of that case the second suit could 
not be held to have been on substantially the same cause of action 
as the first suit and hence that decision itself was wrong. I do 
not think when dealing with a question of law such as this we 
could go behind the statement of the learned Judges as to the 
nature of the relationship between the causes of action in the two 
respective suits. At page 39 the learned Judges say: “In our 


Opinion, it cannot properly be said that there is no integral 


see 


connection whatever between the plaintiff's allegations in the two 


1. (1910) M. W N. 7832. 2. (1915) 2 L. W. 177. 
8. (1897) I. L. R. 31 M. 35. 
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suits, that there is a complete difference between the cause of 
action alleged before and that alleged now, and that the trans- 
action of 1893 between the plaintiff and the present Zamorin, 
which is the only distinguishing circumstance relied on, imposed 
on the defendants, a duty wholly or to any extent different from 
that to which they were subject before aa transaction tcok 
_ place.” Then, no‘ doubt, they go on to say’ ‘suppose, however, 


that the plaintiffs cause of action in the previous suit was . 


different from that in the present suit,” and to express the opinion 
that even in the case the plaintiff would be barred from contro- 
verting the defence allegations in the first suit. 


While I am prepared to follow the ruling in Achuta Menon 
v. Achutan Nair 1 where the causes of action for the two suits are 
substantially the same, I regret that I cannot follow the obiter 
dictum that even if the causes of acsion are substantially differert, 
the facts stated in the defence in ths first withdrawn suit cannot 
be controverted in the second suit. If the causes of action are 
the same and if the reliefs clazmable (though not claimed) are 
the same, then also Order 23 will apply, read with Order 2, rue 
2. Where the causes of action are substantially different and 
a fortiori, where not only the causes of action are different bui 
the reliefs claimed are different anè” still more, where not only 
the causes of action are substantia- ly different, but the reliefs 
claimed are bound to be different, I do not think that the defence 
pleas in the first suit are made incontrovertible in the second 
suit by the provisions of O. 23. Nordo I think that the differenc2 
in language by the substitution ofthe word “subject-matter = 
(which is the werd used in the Q. 23, R. 1 (3). ) for the word 
“ matter,” (which was the word used in paragraph 2 of Sectior 
373) can be held to make any difference in the scope of the two 
provisions. While paragraph 1 of 5.373 used the word" subject- 
matter” paragraph 2 used the word “ matter” and this was correct- 
ed in the new Code for the sake of uniformity. I might further 
respectfully point out that no author-ty is quoted for giving such 
a very wide interpretation to the word “subject-matter” or 
“matter” in Achuta Menon y. Achutan Nair 1, that is, so as to 
include the defence allegations in the first suit even where the 
second ° suit is brought on a different cause of action.- Let me 
take an extreme case to show the Isngth to which we would 
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have to go if the obiter iun in AÁchuta Menon v. Achutan 
Nair 1, ig followed. Suppose A brings his first suit ‘against B, a 


: trespasser who trespassed on the plaint lands one year before suit, A 
| claiming title as purchaser from C whom he treated as the heir of 


D, the adinitted former owner. B sets up a false claim of owner- 
ship in himself as heir to D (the admitted former owner ‘who 
died two years before suit) în preference to the plaintiffs vendor 


.2C. During the course of the ‘suit, A finds that neither C nor B 


is the real owner but E is the owner as the real heir of D. He 
therefore withdraws his first suit against B without permission 
to bring a fresh suit. He then gets a conveyance from’ EB and 
within, 3. years of the deatk of the admitted owner D, brings a - 
second suit against B basing it on the title obtained bv the 
purchase from E. Can it be argued that his second suit based, 
on the purchase from E the real owner is barred by the incontro- 
vertibility of the false defence raiséd by B in the first suit, 
though the plaintif honestly and properly withdrew his first 
suit which he brought through his mistaken notion that C was 


. the heir of D and which suit was bound to fail ? . 


Iam further clear that the suit for declaration brought by a 
contingent reversioner who has really no title in the eye of 
the law (see S. 6 (a) et the Transfer of Property Act and 
Section 60 proviso clause “m) of the Civil Procedure Code) and ` 
who is given a special cause of action by the current of decisions 
in the Privy Council to bring a suit to' declare the widow’s 


alienation invalid as agairst the reversioners and whose suit as 


recently decided by the Privy Council in Venkatanarayana Pillai 
v, Subbammal 2 is brougai on behalf of all the possible contin- 


gent reversioners, is brought by him in a quite different character 


from a suit brought by tke same person in whom the inheritance 
became fully vested on the death of the widow to recover posses- 


- sion of the property frou the widow’s alienee. The facc of the 
-widow’s dath is a most important fact which thoroughly changes 


the nature of the cause of action and which vests the cause of 
action in a particular défined person and not in’ the whole body 
of possible contingent reversioners. Further while in the contin- 
gent reversioner’s suit he cannot claim the relief of possession but 
only the relief of declaration (andrelief appurtenant to thedeclaratory i 
relief), in the second suiż We cannot claim the relief of declaration 

ļ. (1897) I.L.R. 21M. 35. > 2 (1915) LD.R. 88 M. 406. s.o. 28 M. D.J, 535, 
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as a substantial relief or as the only relief:but can and ought to 
claim the relief of possession ; (see Syed Siliman Sahib v. Hussain 
Sahib 1 whick is a still stronger case in favour of the: plaintiff 
because it was held that a suit for declaration by a person 
out of possession ‘was on a different cause of action from that or 
which a second suit for possession on the same title was based). 
Again in Gopal Chandra Bamerjee v. Purna Chandra Banerjee £ 
Baneriee J. says at pages 112 and 113: “The mere fact of two 
suits being in respect of the same property would not be sufficient 
to make the latter suit one for the same matter as the former, 
when the state of facts leading tothe two suits and the reliefs 
claimed under them are differont.” In Kamini Kant Roy v. 
Ram Nath Chuckerbutty ?, Banerjee and Rampini, JJ held that 
where the causes of action were different, the fact that the defence 
was the same in both suits and the first suit was withdrawn 
without liberty to bring a fresh suit did not prevent the plaintiff 
from controverting 1 in the second suit the defence made in the 
first suit and repeated in the second. 


In Section 11 of the Civil Procedure Code which treats of 
bar by res judicata the word used in the section in explanations 3 
and 4 is “ mater ’. In the statutory bar prescribed in O. 2 rule 2. 
the expressions used are ‘ subjecis’ in dispute ‘ cause of action’ and 
‘claim’. In the statutory bar enacied in O. 23 the word is 
‘subject matter.” In Kaveri Ammal v. Sastri Ramier t the 
word ‘ object-matter ' is used (sse line 2) when considering the 
question of res judicata. In Ramaswami Ayyar v. Vythinatha 
Ayyar 5, Sir Bashyam Iyangar considers fully the provisions of 
the old Civil Procedure Code corresponding, to the provisions of 
S. 11 and O. 2 of the new Code. Atpage 763 he says. “The 
first contention is mainly based on the argument [that the phrase 
‘the subjects in dispute ' occurring in 3. 42 connotes the corpus 
‘or object matter of the claim and that, therefore, all possible 
claims to the same should necessarily Be offered for decision in 
.the suit, In our Opinion the expression “‘ the subjects i in dispute” 
signifies the yural relation between the parties to. the suit, for the 
determination of which the suit is brought. In other words, the 
object of S. 42 is to require the plaintiff to bring forward hig 

1. (1918) 25 M. L. J. p.,125. 2, (1893) 40. W.N. 110. 


8. (1898) I. L. R. 21 C. 265. 4, (1902) LL. R. 36 M. 104 at p. 109, 
5, . (1908) I. L..R. 26 M. 760. 
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whole case as to the matter of litigation on the question of right 
involved in the suit and not to require him to unite all the causes 
of action which he may have aguinst the defendant in respect 
of the corpus or object-matitet of tha suit.” Then at page 766 
he says “it is clear that the exprassion “subjects in dispute” 
means the cause of action or the subject-matter of litigation, that- 
is, the right which one party claims as against the other and 
demands the judgment of the Court upon.” At page 768, he 
refers to Mr. Justice Holloway’s decision where the expressions 
“ matter of litigation’, “quastion of right’; ‘particular kind of 
claim ° occur, 

It may be that there are subtle and refined distinctions 
between the meanings of the differant expressions ‘subject matter’, 
‘corpus,’ ‘ object matter’, ‘ cause of action, ’‘ matter,’ ‘transaction’ . 
(a word used in some places in Ramasawmi Ayyar v. Vythi- 
natha Ayyar 1) ‘ground ofc!aim’ and soon. I donot mean to yen- 
ture upon a discussion of such differences. In Achuta Menon v. 
Achutan Nayar ?, the word ‘matter,’ in section 373 was held to in- 
clude the question which is raised in the allegations of the defen- 
dant. The expressions ‘fresh suit for the same matter’ was con- 
sidered as meaning & fresh su:t which involves the truth of 
the allegations of the defendant forming part of the’ matter to be 
decided in the former suit. It may therefore be that the word 
‘matter’ has a larger mearing taan ‘cause of action’. But can 
the ‘‘ matter ” in the second suit be held to be the same when the 
cause of action is substantially different though the defence is the 


game? In respect of the bar by res judicata, it has now been 


settled, by the decisions in Krishna Behari Roy v. Brojeswart 
Chowdranee, 2 T. K.Ummatha v. T. K. Cheria Kunhamed, 4 
Allunniv. Kunjusha? and Ramaswami Ayyar v. Vythinatha Ayyart 
that, where the causes of action are different, even a dismissal of 
the first suit by the Court after contest on the, merits is no bar 
to the maintainability of a second suit on a substantially different 
cause of action, even though the defences may be the same in 
the two suits. Is a plaintiff who, honestly in order to save the 
time of and trouble to the Court, withdraws the first suit instead — 
of allowing it to be dismissed on the unsustainability of the 
rights set up by him, to ke in a worse position by his said honest 
1, (1908) I. L. R. 26 M. 750. 2. (1897) I. L. R. 21 M. 85. 


3. (1875) 1. L. R. 2 I. A. £83. 4. (1881) I. L. R. 4 M. 808. 
5, (1883) I. L. R. 7 M. 264. 
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withdrawal than if'he had delayed: she. disposal of that suit and 
obliged the Court to give its opinion on the merits of his 
first cause ‘of action ? 


I would therefore refer to the opinion of the Full Bench 
the following question :- 

Whether the rule laid down in Achuta Menon v. Achutan 
Nayar (that a plaintiff who has withdrawn a former suit withous 
permission to bring a second suit is prevented from agitating in 
the second suit the truth of the allegations which constitute the 
defence in the first suit) applies inthe present case where the 
cause of action and the relief claimed in the second suit are 
substantially different from those in zhe first suit, 


Napier, J. :—I entirely agree. Itseems to me that there 
must be a distinction in a case lke this where the first suit 
would not give the plaintiff all that he became entitled to when 
the death of the widow gave him a new cause of action; unless he 
got leave to amend, he would necessazily have to bring a second 
action founded on the declaration given in the first, and it is 
more reasonable that he should withdraw the first suit and bring 
a consolidated suit for possession. Pn 


T.V.Vénkatarama Aiyar, Vakil for the appellant. 

S. Varadachariar, Vakil for the respondents. 

The Court expressed the following 

Opinion :— We agree with the conclusions of Sadasiva Aiyar, J. 

in the order of reference. r 

The question is whether the second suit can be regarded as 
brought in respect of the same sukject-matter as the first suit 
within the TERME: of O, 23, R. 1 (3) of the Civil Procedure 
‘Code. The terms “subject matter” and “the same matter” 
which occurred in the corresponding 8. 373 of the old Code 
have not been defined, and must, we tirink, be construed strictly 
in a penal provision of this character Without attempting an 
exhaustive definition of all that may be included in the term 
“ subject matter” we are of opinion tkat where, as in the present 
case, the cause of action and the relief claimed in the second 
suit are not the same as the cause of‘action and the relief claimed 
in the frrst suit, the second suit canrot be considered to have 
been brought in respect of the same subject matter as the first 
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suit. This was expressly desided in Gopal Chandra Banerji v. 
Purna Chandra Banerjee | with which we agree. It follows 
that the plaintiff in the second suit is not debarred from contest- 
ing the allegations made by the defence in the first suit. We think 
that the decision in Achuta Menon v. Achutan Nair and the 
decisions which followed it in Machana Uajhala Dikshatulu v. 
Gourgantulu Yaggamma 3 and Sennava Reddiar v. Venkata- 
chala Reddiar * must be overruled. 


C. A. S. 


1 


PRIVY COUNCIL. 
Present :—Lords Shaw and Sumner, Sir John Edge, Mr. 
Ameer Ali and Sir Lawrence Jenkins. 
[On Appeal from the High Court at Madras.] 
Sri Rajah Malraju Lakshmi Venkayyamma Rao 


Bahadur and another, Appellants * 
t Os 
Sri Rajah Venkata Narasimha Appa Rao Baha- 
dur and others. Respondents. 


Contraci—Living of the donee with the promisor—Secured by -~promise- to 
give property after ker death—Letler of offer—Acceptance by ,living—Binding 
nature of—Writing no necessity—Contract and announcement of intention dis- 
tinguished —Imperfect engagement—Acting—Rei interventus—Bar by. : 

Plaintiff was the grand niece of Rani Papamma Rao, a Hindu widow in receipt 
of a large income from her husband’s estate. She was anxious that the plaintiff 
who was brought up by her should continue to reside with her even after her 
marriage. She obtained the consent of her husband to that course by agreeing to 
make provision for her on fairly amply scale by the purchase of immoveable pro- 
properties. Some small properties were purchased and conveyed to the Plaintiff 
but disputes arose between the parties about the property in dispute in this suit 
which though ostensibly purchased for the benefit of the plaintiff, title-deeds were 
made out in the name of the Rari. As result, the husband returned to his own 
property and the Rani in order to porsuada him to come back wrote a letter to the 
plaintiff distinctly stating ‘‘Repudi i.e., the plaint property was purchased for you 
alone. Some incumbrances hava to be discharged. I shall discharge the debt, ` 
retain it under me so long as I am alive and afterwards convey it to you your- 
self’’ Acting on the assurance contained in the letter, the husband returned and 
they both resided with the Rani for the rest of her life. l / 

Held, the letter was a promise quite definite with regard to the subject-matter 
and with regard to the date of the plaintiff’s entry into possession viz., upon the 


— 


*15th May 1916. 
1, (1898) 4G. W. N. 110. 2. (1897) I. L. R. 21 M. 35. 
3. (1910) M. W. N. 782; 4. (1915) 2 L. W. 177. 
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expity of the life interest therein which the Rani preserved for.: herself tand- the PG’ 

promise having been accepted by the perfo rmance of the condition attzched thore- — 

to viz , living with the Rani, there was a complete contract and the law of India Bri: ‘Rajah 

not requiring any writing at all: with regard to suoh a bargain,’ en Was en- -Vonkay- 4 
'yamma-Reo 

titled to recover the property. . d 

In all cases of this character, the truo i issue must be disontangled from jito Sri Rajah 

ments or representations stmplictter or from mere anonacgments ‘of intention : - Venkata 

„and that true issue is : is a’ còntract proved ? ae ‘Narasimha , 
Appa Rao. 


Maddison v. Alderson 1, and Maunsell v. Hedges ? distinguished. Jordon v. 
Money 3 referred to. 


Held, further, supposing the pront of the acceptance made by the Rani lie 8., 
an acceptance in terms} were considered to be defective, parties having acted on 
the footing of a dəfinite proposal and acceptance it was not open for those repre- 
.. senting the estate of the Rani to resile from or fail to perform the obligation to 2 
. deliver possassion of the village to the plaintiff. 
Mahnmed Musa v, Aghore Kumar Ganguli +. 


Held, also that a statement of the Rani on her death-bed that she had purchas- 
ed the village for the plaintiff and that she should take it after har death could 
not in the circumstances, there haVing bean already a completed contract in 
respect of fhe property be regurded as a will but m2rely-con stituted a reaffirmition 
and confirmation of the previous contract. 


Consolidated appeals from a judgment and Decree of the 
High Court dated Nov. 26, 1909 on un appeal under S. 15 of the 
Letters Patent against a decree of the same court dated Nov. 16, 
1908 which had a firmed the decree of the District Judge of 
Godavari dated Nov. 3, 1904, 

The facts of the case are suficient] y set forth in their Lord- 
ships’ judgment. 

The -differing Judgments are reported in 19 M. L.J. 106. 
“The Dt. J udge made a decree for possession of the village in favour 
of the plaintiff. On appeal there was a difference of opinion 
between the Judges and has a result of the ‘difference of opinion 
the appeal was dismissed. One of the defendants preferred an 
appeal under the Letters Patent. 

The appeal was heard by the High Court (Sir Arnold White, 
C. J. Wallis and Miller, JJ.) and the judgment in’ the Letters 
Patent Appeal was as follows :— 

This isan appeal under S. 15 of the Letters Patent against the 
decree of this court dismissing the appeal from the decree of the: 
Lower Court under S. 575, Civil Procedure Code as the learned: 
Judges differed. The plaintiff sued to recover possession of the 
village of Repudi which had been purchased by the late Zamindarini 
2n o and Mr. Justice Sankaran Nair agreeing with the 





` (1883) 8 App. Oases 46%. 9. (1854) 4 H. L. G, 1039. 
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District Judge held that tae plaintiff was entitled to succeed on 
the ground that Papamma How had entered intoa contract to be- 
queath this village to the plaintiff in considaration of the plain- 
tiff and her husband undertaking to live with her for the rernaind- 
er of her life. Mr, Justice Abdur Rahim on the other hand was 
of opinion that no such corfraci was proved. ‘This is also the 
conclusion at which we have arrived. It iscommon ground that 
Papamma Row was verr, fond of the plaintiff, brought her up 
and got her and married, had the plaintiff her husband to 
live with her, maintainec them and made the husband a hand- 
some monthly allowance and purchased and conveyed tothe 
plaintiff two other villagss besides presenting to her a large 
quantity of valuable jewels. This was the state of things when 
Papamma Row on 28-2-1393 agreed to purchase the suit village 
for Rs. 40,000 Exhibit B. The transaction was negotiated by one 
Venkateswara Row who acter serving as the Dewan of the plain- 
tiffs father had been engaged in the like capicity by Papamma 
Row. He and the other negotiator who were apparently interest- 
ed in the plaintiff had it mentioned in the receipt Exhibit E that 
village was purchased to bs given to the plaintiff for her dowry 
but the old lady who was admittedly apprehensive that the plain- 
tif and her husband woald leave her if she pated with the. 
village objected strongly t> the statement made in the receipt and 
insisted on the conveyance being made to her in her own name 
_which was accordingly done. (Exhibit L dated 23-3-1893.) The 
plaintiff and her husband were disappointed and by way of bring- 
ing pressure to bear on her, the husband left about a month 
after, Exhibit L and wert to his own property. Exhibit Fı a 
letter from P. W. 5 dated 22-7-1893 to the plaintiffs husband 
shows that Venkatesa Row was being sent to negotiate ‘with the 


' plaintiff's husband and Exhibit F2 same to same dated 16-8-1898 


shows that negotiations were in progress and that P.W. 5 promis- 


_ed to come as soon as he could and help upon other things “in 


the matter of writing ard giving Repudi’. This letter and the 
subsequent correspondence show in our opinion conclusively that 
what the plaintiff and her husband at this time were bent on 
getting from Papamma Row was a present conveyance of Repudi 
and not a promise to leave it to the plaintiff at her death. About 


‘the date of F othe plaintiff's husband returned to Papamma 


Row’s as he was urged to do in the letter. In F5 dated 11-9-19C3, 
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P. W. 5 excuses himself. for not having, yet'come to. mediate. 


On 27-9-1893 the plaintiff's husband having-failed to effect any- _ 


thing through mediators wrote Exhikit G :to Papamma:complain- 


ing that no settlement had.been arrived at ‘about the payment, of ` 


his allowance about the list of his wife’s jewels and the conveyance 


. to her of Repudi and announced his intention of. leaving as; his _ 


brother was ill. ` In this letter he states that Venkatesa Row had 
told him thatthe list of jewels would: be given but that as to 
Repudi he must settle the matter with the plaintif. On the same 
day the old lady returned an:evasive answer (Exhibit K ). telling 
_ him not to trouble her ; and eleven days later the plaintiff's: hus- 
band wrote her another letter S, stating that if he was: to go on 
staying with her there must be reasons for doing .so and asking 
for the list of jewels and a conveyanze of the village. To this 
she replied next day by Exhibit G stating that the’ plaintiff had 
the list of jewels and that as for the v-llage everything would hap- 
pen according to convenience. Then the plaintiff's husband got 
the plaintiff herself to: write Exhibit C dated.10-10-1893 denying 
that she had any list of jewels and asking the old lady to state 
her intention about this and the village. . The. old lady replied .in 
Exhibit D in detail stating that there was no reason for pressing 

a list of jewel under her seal and signature that the village had 
been purchased on the plaintiff's account, but money was still 
owing in respect ‘of it, and that she would keep it during her 
lifetime and then give it to the plaintiff who could do as she 
pleased with it. Before writing D she wrote Exhibit H to 
Venkatesa Row stating ker intentions and asking him ‘to 
draw up a paper giving effect to tkis but he did not do ‘go, 
and ske herself wrote Exhibit D tothe plaintiff. - The plaintiff's 
husband says they were content with the promise in Exhibit D 
‘and did nothing more, but'the correspondence ‘shows that in 
this respect his memory is at fault. On 16-11-1903 he wrote 


Exhibit S that -on the 14th the plaintiff had told him certain’ 


things stating that she did so by the old lady’s directions. They 
were thatif they continued to go on living with her she would 
execute a conveyance. of Repudi-village and have lists of the j ewels 
and other property signed and sealed and leave it in the plaintifi’s 
“box. The letter goes‘on ‘I have no objection whatever to stay 
if it is done so. I would not even say that it should be done 
this very day. There is no inconvenience even if there should 
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Pi 


.be delay: for ten days”. Then after stating the arrangements 
- which: Venkatesa Row had told him had been made.with regard 
-to his allowance he concluces by saying “I shallact up to your 


orders if you would have the said fact that is the fact that they 
mentioned these matters to me according to. your orders evidenced 
in the back hereof and favcur me with the same ”. In effect the 


‘writer asked her to confirm these terms which he was prepared 


to accept. To this he received an evasive answer Exhibit P 
which was not and was rever treated as an acceptance of the 


, terms stipulated for in S in which the old lady says. “It was 
‘because they were asked to let you know the matters which should 


be made known to you thai they told you. It will be happy if 


‘time is allowed to pass away with the intention entertained from 


the very beginning. As regards her then there shall be no kind 


cof defect at any time. None wishes for her welfare more than 


we do.” This letter cannoi in our opinion be considered as an 
acceptance of the terms contained in Exhibit S. It rather 
expresses a: hope that they would do nothing to make the writer 


alter the favourable intentions towards the plaintiff which she 
had always entertained. It was clearly not understood . as.an_ 


acceptance of the terms in 5, and nothing further was said about 
the conveyance of the village or a list of jewels. This ends the 
correspondence and it is clear we think that no contract arises on 
it and we do not find any sufficient evidence of a subsequent 
contract by which the plaintiff and her husband agreed to go on 
living with the old lady till her death in consideration of her 
undertaking to leave the plaintiff the village ather death. They 
did no doubt go on living with her being: maintained by her and 
drawing an allowance from her as it was clearly their interest to 
do but this fact alone and there is nothing more, does not appear 
to us sufficient to raise the -mplication of a contract on either side. 


, As regards the other points we agree with the learned Judges. 


The appeal must be allowed and the decree againsi the appellant 


-reversed with costs throughout. ‘The second defendant who has 


not appealed asks the couri to set aside the decree against him 
also but the old section 544, C. P. C. does not apply to the case 
‘as the present appeal is nct against the whole decree. Before the 
present Code came into fozce, the plaintiff had become entitled to 
hold ‘her decree against the defendant undisturbed, and the pro- 


4 `X 
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visions of the present Code cannot be applied retrospectively so as ' BC. 

to deprive her of it. Colonial Sugar Refining Co. v. Irving 1. ‘Sti Rajah 
The petition must be dismissed with costs. - Venkay- 


are Rao 


Against the said decree plaintiff appealed to His Majesty In „Sri Rajah 
Council making Raja Venkata Narasimha alone Respondent. Raja Venkata ~ 
Parthasarathi another revevsioner applied to His Majesty in Coun- D 
cil for an order praying that he should be added as a respondent l 
and for special leave to cross appeal. Their Lordships ordered that 
he should be added as a Respondent to the appeal and granted 
him special leave subject to subjections that may be taken at the 
hearing. 

Sir E. Richards K. C, and K. Brown for the appellant 
(Lakshmi Venkayyamma) took a preliminary objection to 
the appearance of Raja Farthasarathi Appa Rao. The 
application for leave to appeal was barred under Art. 179 
Limitation Act, and under R. 5 of the rules of the Privy Coun- 
cil. The applicantdid not appeal to the High Court against 
the decree of the District Judge. The decree of the District 
Court had became final and the plaintiff acquired a vested right. 
Reference was made to O. 41 R. 33 and Colonial pugs Refining Co. 
v. Irving t. 

[After hearing P.O. Lawrence K. C. (with him J. M. Parikh) 
their Lordships intimated that tke Preliminary objection failed and 
that the applicant would be heard in support of the cross appeal.] 


4 


Sir E. Richards :—The evidence oral and documentary ` 
-established clearly that Rani Papamma Rao entered into a con- 
tract with plaintiff. There was not merely an intention to give 
but a completed contract. Th:s is evidenced by plaintiff and her . 
husband continuing to live with the Rant. On the faith of the 
Rani’s promise, the Plaintiff had altered her position. Reference 
was made to Mahomed Muse v. Aghore Kumar Ganguli 2. 
Hammersley v. De Biel 8 Syng2, y. Synge 4 Maunsel v. Hedges 5. 
Indian Contract Act by Pollock, 8.8 and Law of Contract 8th 
Edn. App. p. 752. Reference was also made to the oral will made 
by Rani Pappamma Rao. 


Bugwandin Dube for (Venkatanarasimha) contended that 
there was no binding contract, although the Rani- intended 


1. (1905) A.C. 369 at 373.-> 2. (1914) D. R. 42 1. A. 1 s.c. 28 M L.J, 548. 
3. (1845) 12 Cl-and F. 45. 4, (1894) 1-Q. B. 466. 


5. (1854) 4 H. L. C. 1039. -> - - = 
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‘ to give the village to plaintiff. If any title passed under the 


letter dated 12th October 1€93 it could not be relied on as it was 
not admissible in evidence being unregistered. 5. 17 of the Regis- 
tration Act. It could not be construed as a trust as it would be 
bad under S. 5 of the Indian Trust Act of 1882. There was 
only an expression of intention and it was of no effect under the 
Contract Act. 

P. O. Lawrence K.C. vith him J. M. Parikh for appellant in 
cross appeal contended. There were only representations and 
expressions of intention only. There was no binding contract. 
The doctrine of making gocd representations made was exploded. 
Hither there must be a contract or representation of fact. 


Reference was made to Maddison v. Alderson 1, Jordon v. 
Money 2, Maunsell v. Hedges 3, Hammersley v. De Biel 4, O. 41 
Rr. 4 and 33 of the Civil Procedure Code. . 

Sir E. Richards in reply. 

The Registration Act 5. 17 (b) did not apply to contracts at 
all nor did S. 54 of the T. P. Act of 1882. 

The Judgment of their Lordships was delivered by 


Lord Shaw:-—These are consolidated appeals against a judg- 
ment and decree, dated the 26th November, 1909, pronounced by 
the Chief Justice and two Judges of the High Court of Judica- 
ture at Madras in anappéa. under Letters Patent against’ a de- 
cree of the High Court dazed the 16th November, 1908. The 
two Judges constituting the High Court differed in opinion, with 
the result that adecree pronounced by the District Judge of 
Godaveri, dated the 8rd November, 1904, had been affirmed in 
the original appeal. The Letters Patent appeal was allowed and 
the suit was dismissed. Tae form which the dismissal took will 
be afterwards referred to. 


The suit was brought with the main object described in 
the first prayer of the pla.nt,—to the effect that it be declared 
that the plaintiff is entitled to the village of Repudi, and that 
defendants do put the plaintiff in possession of the same. 

Rajah Narayya, who died in 1864, was the owner of an 
extensive Zemindary of Nidadavole. He was survived by two 
widows, both of whom were childless. One of theke widows 


i I 
1. (1888) L. R. 83 A.C. 467. ` 2 (1854) 5 A. L.C. 185, 210-19. 
3, (1854) 4H. L. C. 1089. 4, (1845) 12 Cl. & F., 45. 
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died in 1881; the other, a lady named Papamma, became sole 
life owner and continued to enjoy the estate until December 1899. 
when she died. . 


She resided in her palace, or fort, at Senivarpet, having a 
large income amounting to about 6 lakhs of rupees per annum. 
The appellant, who is plaintiff in the suit, was a grandniece of 
Papamma, and was brought up by her from an early age. In 
1886. at the age of 14, she was. married to the ex-zemindar of 
Narasaraopet. He was a man of gool standing, in the enjoyment 


of a small pension from the Government, and himself the owner < 


of property of considerable value. 


There can be little doubt thatthe Rani, herself childless, 
was on terms of attachment and affection towards the plaintiff 
and valued her companionship. Wher the marriage was arranged, 
the Rani disbursed all the suitable expenses thereof; but she 
appears to have been extremely anxious that her grandniece, 
although married, should continue to Hve with her. This, however 
would without doubt have involved a certain loss of dignity and 
position on the part of her husband : and it appears clear from 
the facts proved that the obtaining of his.consent to any arrange- 
ment of the kind was obtained ‘with difficulty. The Rani agreed 
to make presents of jewellery to her grandniece, and to make 
provision for her apparently on a fairly ample scale by the pur- 
chase of immovable property for her. Upon this footing an 
arrangement was made and matters were settled. The date of 
that settlement was 1886, namely, the year of the plaintiff's 
marriage. 

The arrangement was indefinite ; and the indefiniteness was 
the cause of considerable uneasiness. Following upon it, 
however, the plaintiff and her husband did reside with the 
Rani untit 1893. During this’ interval of time two properties 
were purchased by the Rani. The fcrm in which she carried 
out her promise towards her grandniec3 was that in each instance 
she took the property in the first place in her own name, and 


after a period of about two years she granted a conveyance. there- - 


of to her grandniece, These properties were small. The balance 
of evidence is that they would not hav2 been held by any of the 
parties as sufficient consideration for she plaintiff and her hus- 
band continuing to-reside as stated. ‘The Rani herself appeared 
as circumstances afterwards showed, to be anxious to make 
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further and more substantial provision for her grandniece. This 
was the situation of affairs up till the spring of the year 1893. 


At that time the Rani purchased the property known as 
Repudi, She made no concealment of having done so.for the 
plaintiff ; but she did taise cbjection to the title of Repudi being 
taken directly in the plaintif’s name. The impression of her 
Dewan had been that the transaction was to be direct; and on 
the 28th February, 1893, a receipt was given to him for an ad- 
vance paid in respect of the aurchase which bore that “having 
settled to sell to you for 40,000 rupees the village” .... . in 
order that you’ may give away the same to M. R. Ry. Rajah 
Malraju Lakshmi Venkayyamma Rao Garu for dowry,” ..... 


_ “we have this day received from out of your own separate property 


100 rupees as advance towards the said sale amount.” This 
appeared to be much’‘too direct for the Rani, and she wrote to the’ 
Dewan on the 8th March : “T have told you that this village should 
be purchased and the docunent obtained, for the present, in my 
name alone, as was done before.” She mentioned her desire 
that the document “should be got written’ as on the previous 
occasion, and she added “itis not my intention to have this village 
conveyed to anyone’s name for the present, and so I have written 
this.’ In their lLordship’s opinion the Rani desired to 
follow her own previous practice of taking the title in her own 
name, and as was done witk the two other villages, thereafter to 
give x conveyance from herself. She uses the expressions ‘for 
the present,” and -“as was done for the former villages.” The 
title was accordingly taken -n her own name. 


This, however brought matters to a head with regard to 


fhe position of the plaintiff and her husband, and to their con- 


tinuing to reside with the Rani. The plaintiff's husband left; he 
betock himself to his own property, and he received various 
communications which asked him to return, and contained assu- 
rance that the arrangemert upon which Repudi was bought, 
namely, that it should be truly for the plaintiff, should be carried 
out. Their Lordships do not state these arrangements in detail. 
They are, however, fully satisfied on the evidence that the Dewan 
and the plaintiff's uncle were authorised to communicate to the 
plaintiff's husband this assirance and promise, and that in pur- 
suance of that authority trey visited him and made the com- 
munication, 


~ 
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The negotiations were protracted, but they culminated in a 
letter of date 12th October, 1893, wzitten.by Papamma in her 
own hand to the plaintiff herself, in which she stated: “ Repudi 
was purchased for you alone. Some encumbrances thereon have 
yet to be discharged. I shall discharge the debt, retain if under 
meso long as I am alive, and afterwards convey if to you 
yourself. From-tkat forwards you may dc with it as you please. 
The whole world knows that I parchased it (only) to give it 
away to you. Do not think, even in your dream, that I, who 
brought you up from infancy, would ruin you. I wrote to the 
grandson (she designated the plaint_ff's husband thus) in that 
manner; thinking that there was need to tell him all these 
matters and nothing else,” 


' This letter appears to their Lordships to be a promise, and 
to be quite definite (1) with regard to its subject-matter, namely, 
the village of Repudi; (2):with rega-d to the ownership thereof, 
namely, that was to be in the plaintiff; and (3) with regard 
to the date of her entry into possession thereof, namely, that 
_ possession would be given immediately upon the expiry of the 
life interest therein, which Papamma reserved to herself. 


In their Lordship’s opinion this promise was accepted. The 
evidence taken as'a whole and the actings of parties are in entire 
conformity with ’this being so. ‘Their Lordships believe the 
plaintiffs testimony to the following =ffect. “In the said letter 
she wrote to say that she would pay of the debts, keep the village 
under her throughout her lifetime and then give itto me. I 
agreed to it. I informed my husband of this, He too consented 
to it. Being unable to bear the separation, she desired me to 
stay with her. She promised to give me, as aforesaid, for stay- 
ing with her accordingly till ber death. The arrangement was 
that both myself and my husband should remain there. I 
consented to it accordingly. My husband also consented to 
it. Had Papamma Rao Garu failed to enter into such an agree- 
ment in regard to Repudi, myself and my husband would not 
have stayed there.” 


The Board is of the opinion acco-dingly that sees was here 
a completed contract. Papamma accomplished her desire, and 
she obtained the consideration which she had so much at heart. 
Acceptance of her terms and compliance with her stipulation 
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were made. The words of Lord St. Leonards in Maunsell v. 
Hedges 1 might be asked here; “ Was it not a proposal, with å 
condition, which, being accspted, was equivalent to a contract ?” 
Their Lordships do not docbt that it was. 


From that date forward, for a period of about seven years 
namely, until Papamma’s death in 1899, the plaintiff and her 
husband continued to live with her in her palace. There is a 
mass of oral and documentary evidence, but it does not advance, 
nor does it in their Lordships’ opinion recede from, the point of 
completed contract as above set forth. 


This being so, the cization of that set of cases of which - 
Maddison v. Alderson 2? and Maunsell v. Hedges 1 are the familiar 
examples is beside the mark. In both of these cases, as must be 
done in all cases ofa similar character, the true issue must be 
disentangled from statements or representations simpliciter, or 
from mere announcements of intention; and that true issue is: is 
a contract proved? Had a sontract been proved in either of the 
examples cited, there is nocshing to suggest that the law would 
have refused to give effect to it by way of specific performance. 


Maddison v; Alderson 2 is a good instance of the point. 
The contract was alleged'to be constituted by a promise followed 
by actings on the faith tkereof. The actings were, carefully 
scrutinised in order to see whether the contract, the sole evidence | 
of which otherwise was in the testimony of the plaintiff herself, 
was established. Lord O’Hagan put the matter thus. “Assu- 
ming that the action be ccnsidered maintainable, if at all, for 
the purpose of forming a parole contract partly performed, the 
course of the argument appears to me to have been further errone- 
ous in this, that instead of seeking to establish primarily such a 
performance as must necessarily imply the existence of the con- 
tract, and then proceeding to ascertain its terms, it reversed the 
érder of the contention. ‘The Court was asked from the findings 
of the jury and the testimony stipporting them to say there was a 
contract, and then to discover in the conduct of the parties acts of 
performance sufficient to validate the bargain so previously as- 
certained.” And Lord Blackburn put the matter broadly thus: 
“Tt seems to me that in this case the evidence is evidénce from 
which a contract would nct have been found by 4 jury if it had 


1. (1854) 4 H. L. Cas. 1C389. .. 2; (1883) I. R. 8 A. C. 467. 
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been explained to them that to make a contract there must be a 


_ bargain between two parties.” — 


In the case of Maunsell v. Hedges 1 a bill was filed for the 
purpose of compelling those claiming under a certain wil 
to settle certain real estates in Tipperary on the appellant 
pursuant to an alleged obligation arising out-of certain letters. 
The letters disclosed that the deceased had positively declined to: b2 
bound. ‘I shall never settle,’ said he, “any part of my pro- 
perty out of my power so long as I exist.” It was held that 
there was no contract placing the testator under such obligation. 

In short, to use the language of Lord Cranworth in Jordan 
v. Money 2 (a case in which the process of disentangling. the true 
from the erroneous issues, as above alluded to, was carefully 
followed). “The question upon this part of the case is simply 
one of fact. Is it made out by -suzh evidence as can justify a 
court of justice in acting upon it that such a contract as thas 
which is alleged really was entered into?” ‘The Board is ol 
opinion in the present case that this question should be affirma- 
tively answered. 

It was strongly pressed upon their Lordships that the 
letter did not, contain sufficient evidence of anything but an in- 
tention, and that it stopped short of any actual promise upor. 
which acceptance of it as such might follow. Their Lordships dc 


= not think so. The law of India does not require writing at all ir 


- regard to such a bargain ; but their Lordships are not surprised 


looking to the frequent challenges made of contracts resting upon 
word of mouth alone, that the desire should have been expressed 


_ to have Papamma’s undertaking in writing and distinctly set 


down. In their Lordships’ opinion they were so obtained, and 
a contract was concluded in October 1893. 

Another view of the case would lead precisely to the same 
result, It is this: Suppose the prooi of the acceptance made by 
the Rani, that is to say, of an acceptance in terms, were con- 
sidered to be defective, what is the situation of the parties in 
view of the actings of the plaintiff and her husband? Their 
Lordships are of opinion, looking t> the demand for a definite 
proposal as a condition of the plaintiff and her husband staying 
on with ‘the Rani, that their actings did take place upon the foot- 
ing of the proposal so; made and that they were known by 

1. (1854) 4 H. L. O. 1039. l 2. (1854) 5 H. L., C. 447. 
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Papamma to have taken and to be taking place.on that footing. 
In these circumstances the objection that the contract itself was 
inchoate or incomplete cannot ‘be maintained. The Jaw in this 
sense. was fully explained by Lord Selborne in the case of 
Maddison v. Alderson 1a judgment which was cited at some 
length by this ‘Board in Mahomed Musa v. Aghore Kumar 
Gangult 2, After such actings locus pemtentiae, or the power of 
resiling from an incomplete engagemens or an unaccepted offer is, 
to use language borrowed from the law of Scotland and highly 
approved in the case referred to, barred by “ret interventits, 
which raises a personal exception which excludes the plea of 
locus penitentiae.”” As .was stated in the judgment of the 
Board in Mahomed Musa’s case 1. “ Their Lordships do not think 
that there is anything either in the law of India or of Eñgland 
inconsistent with it, but upon the contrary, that these laws follow 
the same rule.” - 

As stated, accordingly, the same result isreached. And it 
would not be open for those representing the Rani or her estate 
to resile from or fail to perform the obligation to deliver posses- 
sion of the village of Repudi -to the plaintiff, such possession to 
take effect as from the date of the Rani’s death. 

The question of Papanmna’s intention is, of course, of funda- 
mental importance, and it was much pressed upon the Board that 
she never meant to be bound. Their Lordships do not agree. 
They do not think that Papamma meant to avoid a bargain, or 
ever meant to have her grand-niece and husband live on with her 
under the impression, on their part, that they were bound, where- 
as all the time she, Papamma, knew she was, and intended to be, 
free. Their Lordships do not think that the Rani’s design includ- 
ed duplicity of this character. 

The transactions of October 1898, followed by the years of 
compliance, on the footing that those transactions formed a con- 
cluded contract, leave no substantial doubt that no repudiation by 
the Rani would have affected it. Fortunately, however, there is 
a body of evidence throwing light upon the Rani’s own view. 

Her death occurred on the 5th December, 1899. On her 
death-bed she declared that she had purchased Repudi village solely 
on account of the plaintiff. Their Lordships believe the plaintiff's 
statement that the Rani then said “that she had purchased the 


1. (1883) L. B.8A.0.467. 2. (1914) L.R. 42 I.A., p. 1. s. o. 28.M.L.J. 548, 
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Repudi village on my account alone, that I should take’ it-after 
her death,” The Dewan’s evidence is quite plain upon the subjecs. 
He made a statement on the:5th December before the Tahsildar 
as to his instructions by the Rani, in which he said “she has 
given me directions saying, among other things, that the villages 
of Repudi had been given away to her’ granddaughter, and that 
the same should Pa delivered pe oe of her after hex 
death.” pe 

In the opinion of the Board accordingly, instead of there 
being any such repudiation of the contract, there wasa dying 
declaration by the Rani, which, in their Lordships’ opinion, cor- 
stituted a reaffirmation and confirmation thereof. 

Their Lordships observe that .much discussion and con- 
siderable difference of judicial opinion arose, in the courts below, 
upon the question whether these statements made on ' death-bed 
_ by the Rani did not constitute a nuncupative will. Such- a wil 
is valid in India. Some of the Judges, including the trial Judge, 
thought that it did; others thought it did not. The argument 
presented at this Board is noticeable in this particular: It was to 
the following effect: ‘‘ Granted that the words taken by them- 
selves might have made a will, it really could not have been so be- 
cause the lady used language, the true effect of which was a 
declaration that the property of Repudi was already the plaintiffs . 
She thought that it was, and therefore did-not make a will wit. 


regard to if.” If this argument be sound, that there was no. will. 


for the reason given, then the reason given is very helpful eve 
dence that the Rani had already and effectually given aright to 


Repudi to. the plaintiff, under which, immediately she, the -Ran:, 


died, the plaintiff would enter into possession of the village. 


As stated, their Lordships are of opinon that the plaintiff had 


such a right in terms of a contract accepted and complete, ani 


that a will accordingly would not have been in place in ths 


circumstances, and should not be affirmed by law. Upon ths. 
other hand, the declaration on death-bed by the Rani herself 


leaves no doubt that what bad been done had been effectively 
done. Her belief and statement to that effect were ne well- 
founded. 

With regard to the shape of their Lordships’ decree, it is to 
be noted that, consequent upon litigation with regard to this an3 
other property, a receiver was appointed. This circumstance 
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Saves any complexity from arising in the carrying out of the 
The receiver will act upon it. He will 
deliver possession of Repudi apon the terms of the contract now 
affirmed, that is to say, the plaintiff will be entitled to the village 
as from and after the Rani's death. 

The judgment now given disposes of any necessity for a ` 
pronouncement upon the cross-appeal. 
Wy Their Lordships will humbly advise His Majesty that the 
appeal be allowed with costs, and that the cross-appeal be 
dismissed also with costs. 

Solicitor for Appellant -—Douglas Grant. 

Solicitor for Respondente :—T. L, Wilson £ Co., and Edward 
Dalgado. l 


A.M. oo 
PRIVY COUNCIL. , 


Present -—Lord Shaw, Sir John Edge and Sir Lawrence 
Jenkins. x , 

[On Appeal from the Ccurt of the Judicial Commissioner: 
of Oudh.] 

Raja Debi Bakhsh Singh 

Y. 

Shadi Lal and others . Respondents. 

Oudh Land Revenue Act (XVII of 1876)—Ss. 178, 174—Object—Disqualified 
proprietor— Debts contracted while under tutelage—Decree-obtained after release of 
property from Superintendence of Courtof Wards—Eaecution against property 
under such superintendence at date of contraction of debts. . 

Held, that on a proper @ construction of Ss. 178 and 174 of Oudh Land Revenue 
Act, decrees obtained for debts borrowed. by a disqualified proprietor while his 
estate is under the Superintendence of the Court of Wards, cannot be put in exe-' 
cution, even after the release of tha estate from such superintendence, against 
the property, which was, at the date af the contraction of the debts, under such 
superintendence. Dictum to the contrary in Rameshwar Bakhsh, Singh v. Dhan- 
pal Das 1 over-ruled. 

Appeal, from a-judgmens and Decree of the court of the 
Judicial Commissioner dated Nov. 12, 1913 affirming a judg- 
ment and decree of the Subordinate Judge of Batraich dated 
June 4, 1918. 

Raja Muneshwar Baksh Singh (of Mallapur) estate was taken 
under the management of the Court of Wards. During the 


ee Appellant. 


* 14th March, 1916. 
1. (1910) 14 Oudh Cages 6, 
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management the Raja borrowed certain sums of money from tha 


respondents. After considerable litigation a decree was: obtaineé. . 


In execution of the decree a part of she estate was attached wita 
a view to sale. The successor of the Raja entered an objection t> 
the attachment on the ground that borrowing by a person during 
the period his estate was managed Ly the court of Wards could 
not affect the estate under Sec. 174 o? Act 17 of 1876. . The court 


of the Subordinate Judge overruled the objection and on appeg}- 


the court of the Judicial Commissioner relying upon Kamesweer 
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Baksh Singh v. Singh Dhanpal Das 1, affirmed the decision of the 


lower court, although Ram Parshad v. Muna Kuar 2 Himanchal 


Singh v. Jhamman Lal 3 and Jhamman Lal v. Himmanchal +, 
laid down a different proposition. An appeal was in due course 
prepared before His Majesty in Cowncil, 


De. Gruyther K. C. and Kyffin for the appellants: The 
Judicial Commissioners have held themselves bound by ther 
own judgment in Rameshwar Baki-sh Singh v. Dhanpal Das 1, 


The protection given to the estate against the debts contracted by 


the disqualified proprietor by Sec. 174 would be wholly lost if tke 
estate could be attached after the superintendence had ceasec. 
Before U. P.*Act IIIof 1899 there was nothing preventing a dis- 
qualified proprietors from contracting debts for which his property 
other than under superintendence was liable and the decision in 
appeal was that the property under superintendence was liable 


after its release. The incompetency created by S. 173 continued ` 


even after its release. 


In the N. W. P. Revenue Act 1373 there is a corresponding 
provision S. 205 (B)which was inserted by S. 23 of Act 13 of 


1873. The only difference was that Sec. 205 (B) comprises both 


Ss. 173 and 174 of the Oudh Act and hence the word “and” s 
inserted. The Sec. in N. W. P. Act-has been considered in 
Himanchal Singh v. Jhamman Lal 3 where it was held that tke 
estate was protected even after the release. The same was tte 
principle Jaid down in Ram Parshad v. Muna Kuar ®, The case 
Rameshwar Bakhsh Singh y. Dhanpal Das 1 is really not an 
authority against the appellant. The question of the construe- 
tion of S. 174 did not arise,but only of the decree and the case 
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was an appeal in execution proceedings. Any other construction 
would completely defeat the purpose of the Act, 


The Respondents did not appear. 
The Judgment of their Lordships was delivered by ' 


Lord Shaw:—By section.162 of the Oudh Land Revenue Act 
No. IV, of 1876, certain parsons are declared to be disqualified 
ifrom managing their estates, Among the enumeration of those 
persons are the following: Under sub-section (g), “Persons 
declared by the Chief’ Commissioner on their own application 
to be disqualified from managing their estates.” The Talukdar 
of Mallanpur was one of thoss persons. On his application, his 
estates were assumed by the Court of Wards, and they remained 


` under the management of that cont from the year 1886 ane 


the year 1898. 


During that period the Raja borrowed certain sums of money; 
and on the 12th August, 1904, kis creditors sued and obtained a 
personal decree against him in the Court of first instance. There 
were certain judicial proceedings which occurred subsequent to 
the decree ; and it may be of interest to note that, the debt in- 
curred having been originally a sum of Rs. 4;000,sexecution. is 
now sought to be obtained against the property put under the 
management of the Court of Wards for a sum which, at a date. 
somewhat anterior to the present deliverance, amounted to Rs. 
21,526, the interest having been running for a certain course of 
years at the rate of 18 per cent. per annum. 


The question in this case, and the sole question, is whether a 
decree obtained for such sums can be put in execution against 
the property, which was, at the date of the contraction of the 
debt, under the management af the Court of Wards. 


The sections of the Oudh Land Revenue Act, to which refer- 
ence has been made, are Sections 173 and 174. Section 173 ig 
jn these terms: “ Persons whose property is under the superin- 


' tendence of the Court of Wards shall not be competent to create, 


without the sanction of the Court, any charge upon or interest 
in such property, or any part thereof.” Section 174 says: “ No 
such property shall be liable to be taken in execution of a decree 
made in respect of any contract entered into by any such person 
while his property is unde? such superintendence.” Their 
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Lordships think that it fallsʻte be observed that tke 


object of these sections was the protection of the property 
against either transactions enterec into by the person under ` 


tutelage by way of direct transactions of sale or of mortgage, 
and also the protection of the property against: the consequences 
of any execution in respect of contracts entered into by a person 
under such tutelage. - Section 174 deals with the latter 
situation. yok 


The Courts below have permitted execution against tke 
property to be granted in respect of this debt—a debt incurred 
by a person under tutelage. Ths question’ is whether that 
decision is sound in law. There bave been various decisions in 
the Courts in India, notably in Allahabad, which appear fully to 
support the ‘appeal. But there is one dictum which is founded 
upon by the Court below which seems to have ruled the mings 
of the learned Judges in constraining them to give effect to tke 
execution against the property in respect of this debt. The 
dictum is contained in the case of Rameshwar Bakhsh Singh 7. 
Dhanpal Das 1. It was quite unnecessary, in the ‘view that their 
Lordships take for the decision of the case, which depended, as 
it was viewed by the Court who decided it, merely upon tke 
construction of a certain decree. That dictum was to the 
following effect: “It is quite clear that, under the old Act” 
—and the reference is either to this Act or an Act in similar 
terms—“ a creditor could obtain a decree upon a bond given 
by a ward while his property was under superintendence, and 
execute that decree against the property of the ward after tke 
property was released from superintendence,” 


Their Lordships are clearly of pinion that this dictum was 
- an unsound proposition in law. They think that, the object of tke 
Act being the protection of the property, a person subject to tke 
Court of Wards would in no sense be protected if this dictum 
were to be affirmed. Whathas bean done in the present case 
seems to their Lordships to be a total violation, not only of the 
spirit of the statute, but of the exprass provision of Section 174, 
The phrase in that section, ‘ while his property is under such 
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‘superintendence,’ is, in their Lordships’ opinion, a phrase 
annexed to and elucidative of the verbal expression “contract 
entered into by any such person.” Section 174 is meant to 
protect property against the execution of a decree made in respect 
of “any contract, entered into” during a certain period of time, 
namely, while the property i3 under such superintendence. If 
such a contract, incurring of debt, or transaction occurred during 
that time, the law of Oudh is plain under Section 174, to the 
effect that the property is protected against execution in respect 
of any decree following upon that transaction, that debt, or that 
contract.  ? . 

There is nothing further in the case, and their Lordships 
will humbly advise His Majesty that this appeal should be allowed 
with costs, 

Solicitors for appellant’ 7. L. Wilson & Co. 


A.M. 
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PRIVY COUNCIL. 


Present :— The Lord Chancellor, Viscount Haldane, Sir John 
Edge, Mr. Ameer Ali and Sir Lawrence Jenkins. 


[On Appeal from the High Court at Calcutta. | 


Sheoparsan Singh and others ... Appellants * 
Vv. ; 
Ramnandan Prashad Narayan Singh and Respondents. 
others. Z9 

Hindu Law—Mitakshara School—Sonless Hindu—Will—Probate granted Sheoparsan ' 
Caveator, no locus standi—Widows—Reversioner’s right—Declaration, swit for, br piven 
caveator—To revose Probate if lies—Intesincy—Specific Relief Act, S. 42— Ramnandan 
Legal character or right to property—Res jadicata—Principle of Hindu Lee— ee 
Form or substance—Praciice—Courts in Indiz. Singh. 


PB, a sonless Hindu, died leaving two widows. R claiming to be his Kartaputre 
applied for probate of a writing alleged to be she last will of the deceased. Ths 
widows did not contest if. Caveats were lodged by certain persons claiming to ba 
reversioners. As against the caveators two issu2s were framed (1) dealing with thei: 
locus standi and (2) relating tothe genuineness of the will. The High Cours 
affirmed the decision of the Lower Court which granted probate, holding that tha 
Gaveators had no locus standi to contest the genuineness of the will. In a subse 
quent suit by one of the caveators, to obtain a declaration that he was the nearess 
reversioner and as such had a right to apply Or revocation of the probate. 

Held, that the probate was not open to attack in these proceedings and tha; 
as long as the will stood, the plaintif had no right to sua for a declaration of his 
title under the Specific Relief Act, B, 42, he Laving no legal character or right fo 
property to establish. 

Sree Narain Mitler v. Kishen Soondarı Dossee land Kathama Nachiar v- 
Dorasinga Tevar 2 referred to. 

Held further that the rule of res judicata though traceable to an Eng. 
lish source Was in no way opposed fio the spirit of the Hindu Law and that in 
applying it, Courts in India should be influenced by no technical considerations 
of form but by miatter of substance within the limits allowed by law. 


Appeal from a Judgment and Dacree of the High Court dateé 


April 19, 1910, reversing a judgmens and decree of the Court of 
the Subordinate Judge of Mozaftterpore dated December 21, 1907. 


The facts of the cage are sufficiently set forth in their Lord- 
ships’ judgment. 

De Gruyther, K. C. with him Ser W.- Garth for the appel 
lants:—The question is whether the proceeding in the District Court 
was a suit within the meaning of S. 23 of the Code of Civil Pro- 
cedure, 1882. No question of title was intended to be raised in 


“16th March, 1915, 
k. (1873) L.R. LA. Sup. Vol. 149 at 162. 2, (1875) L. R. 21.4, 169 at 191. 
1] 
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the probate proceedings. According to S. 59 of the Probate and 
Administration Act the probate granted shall have effect only over 


“property within the provision and shall be conclusive as to the 


representative title against al debtors of the deceased. There- 
fore the judgment of the District Judge is not a judgment in rem 
and there is no estoppel. Mirza Kurratulani Bahadur v. Nawab. 
Nuzhat-ud-Dowlah Abbas Hussain Khan 1 Rajah of Pittapur Va 
kaa Rao Buchi 2 referred to. 

The question is then whether 8. 13 bars the present ait 8.13 
does not cover the present suit. It is a question of the con- 
struction of that Act. To constitute res judicata the District Judge 
who granted probate must have jurisdiction ‘to try and decide 
not only the questions of relationship and adoption but also the 
present suit in which those questions are in issue. Gokul 
Mandar v. Pudmanund Singh 3, The District Judge who granted 
probate could not have entertained the present suit. See Bengal 
Act XII of 1887, Ss. 18-21). The proceeding, before the Probate 
Court is not a suit within tae meaning of S. 13, Civil Procedure 
Code, The proceedings in the Probate Court are not final. The 
grant of probate may be revoked under S. 50 of the Probate and 
Administration Act for just cause. The appellant’ s only relief 
is one for a declaration. Reference was also made to Misir 
Raghobardial v. Rajah Sheo Bakshi Singh 4, Arunmoyi Dasi ~. 
Mohendra Nath 5, J agannath Prasad Gupta v. Runjit Singh 6, 
Ganesh Jagannath Deo v., Ramchandra 1, Lalit Mohan Das v. 
Radharaman Sahai 8}. , 

Dunne for Respondents: contended that judgment of the 
Probate Court was a judgment in rem. When the caveat wag 
entered the proceedings became contentious and took the form 
of asuit. Issues were settled and decided. and: an appeal was 
dismissed. It was decided there that the appellants were not 
reversioners. The question is now res judicata and the District 
Judge had jurisdiction to decide the present suit. He could have 
transferred the suit from the subordinate Court to himself for trial, 
The presexit suit is practically an application to revoke the probate 
and the District Judge has jarisdiction. The suit is consequently 
batred. 


1. (1905) L. R. 82 L A, 244. 2. (1889) L.R 13I. A. 16, 20, 

3. (1902) L. R. 29 I. A. 196, 202. 4. (1882) L, R. 9 I. A. 197. 

5. (1898) I. E. R. 20 C. B88, 6. (1897)I. L. R 2606C. 854. 
“. T. (1896) I. L. R. 21 B, 568 8. (1911) 15 0. W. N. 1021, 
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Reference was mad to Barrs v. Jackson 1, Concha :¥- 


Concha * Spencer v. Williams 8. i 
De Gruyther, K. C., replied 
The Judgment of their Lordships was delivered. oe , 


Sir Lawrence Jenkins:—This s an appeal against a decrees 
of the High Court at Calcutta, dated the 19th April, 1910; 


reversing the decree of the Subordinate Judge of the First Court, . 


Mozufterpur, dated the 21st December, 1907. 

The expressed purpose of the litigation is to obtain a 
declaration that the plaintiffs ‘are she next reversioners to th2 
estate of Babu Bachu Singh according to Hindu Law; and, as ane 
entitled to apply for a revocation of probate: 

_ The facts may be shortly . stated. On.: the 12th N Teue 


1899, Bachu Singh died, leaving two widows, the defendants. 


Mussamut Ram Rachan Kunwar and Mussamut Ram Kishori 
Kunwar, but no male issue. On the 22nd September, 1902, tha 
defendant Ram Nandan Singh applied in the Court of the District 
Judge of Mozufferpur for probate of a writing alleged by him to be 
the last will of Bachu Singh. In that writing he is described as 
Bachu Singh’s Kartaputra. a 
The two widows though ie eanes of the deceased 
Bachu Singh, did not oppose the application. Caveats, howevez, 
were lodged by three groups of persons, and the plaintiffs in th s 
suit were the members of one of these groups. There thus arose 
a contention; as, to the grant of probate, and the proceedings 
thenceforth took, as nearly as might be, the form of a suit 
according to the provisions of the Code of Civil Procedure, in 
which the petitioner, Ram Nandan Singh, was the plaintiff, and 
the plaintiffs in this suit, with others, were the defendants. In 
due course issues were framed, and they raised the two material 
and essential questions, first. whetaer. the present plaintiffs, es 
persons by whom the caveat -had -beeb -entered, had, as it wes 
termed, any locus standi to oppose the. application for .probats, 
‘ and secondly whether the will propounded was the genuine and 
duly executed will of Bachu Singh. i 
After evidence, oral and docamentary, it was held on tke 
first issue that the caveators had failed to prove their interest, 
and on the second issue that the will was proved. - In accordanze 


1. (1845) 1 Phillips Ch. 582. 9. (1886) 11 A.C. 541 656. 
8. (i871) L. R.12 P. & D. 930, 235, 
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with this finding it was ordered that ‘‘ probate be granted to 
Ram Nandan Prashad Singh. petitioner, executor.” 


From the order sheet it appears that Ram Nandan was held 
to be an executor by implicasion. The present plaintiffs preferred 
an appeal to the High Court. The appeal-was heard and dismiss- 
ed with costs on the 8th February, 1905. No appeal was preferred 
to His Majesty in Council. But on the 7th August, 1905, the 
present suit was instituted in the Court of the First Subordinate 
Judge of Mozufferpur. The plaint states the material facts, save 
that iterroneously alleges that letters of administration with the 
will attached were granted to Ram Nandan. Itis then averred in 
paragraph 9 as follows :— 


‘These Plaintiffs have been advised that so long as these letters of adminis- 
‘tration are in force they have no claim to the reversionary right to the estate of 


“the deceased ; and, furthermore, that they cannot apply for the revocation of the 


“said letters of administration unt:! what time they obtain a declaratory decree 
‘from the Civil Court to the effect zhat they are the nearest reversioners accord- 
“ing to Hindu Law of the deceased Bachu Singh, and therefore entitled to his 
““astate in case of an intestacy after the death of the defendants second party.” 
The defendants second party were the two widows. The- 
prayer of the plaint as originally framed was in these terms. 


“that it be declared that the plaintiffs are the next reversioners to the estate of the 
‘Jate Babu Bachu Singh according to Hindu Law.” ° 


By a subsequent and significant amendment these words 
were added, 


“and as such are entitled to apply to the Probate Court-to get the probate or 
“letters of administration granted to Ram Nandan Singh revoked.” 


Before the hearing Mussamut Ram Rachan Kunwar died, 
and by an order of the 4th February, 1907, her co-widow was 
substituted in her place as legal representative. 

On the 6th November tke following issues were framed : 


-ist. .Is the suit maintainable ? 
2nd. Is the suit barred by section 18 of the Code of Civil Procedure ? 
8rd. Is the suit bad for non-joinder of parties ? 
4th. Is the suit barred by limitadéion ? 
5th. Are the plaintiffs the nearest reversionary heirs of Rup Narayan Singh, 
elias Bachu Singh ? 
6th. Is the defendant No. 1 the Xartaputra of the said Rup Narayan Singh ? 
On these issues the findings of the Subordinate Judge were 
in the plaintiffs’ favour, and by the decree it was declared that 
the plaintiffs. were the gotias of and reversioners to the ‘estate of 
Babu Bachu ‘Singh. Inthe plaint there was no prayer as to their. 


gotiaship. 
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An appeal to the High Court was preferred by Ramnandar 
Prashad Singh. It succeeded on the ground. that the suit was 
barred by the rule of res judicata, But though the High Court 
held that the case was governed by section 13 of the Code of Civi- 
Procedure, it tried the issue, which, m that view, was withdrawn 
from its consideration by the terms cf the section. 

From this decree the plaintiffs have preferred the present 
appeal. 


The contest before their Lordsh:ps has been confined to the 


two issues :— 

Ist. Is the suit maintainable? 

2nd, Is the suit barred by section 13 of the Code of Civi- 
Procedure ? 7 

` The first of these problems takes the more specific form oi 
an enquiry whether in the circumstances of this case the plain- 
tiffs are entitled to claim from the Court a mere declaratory 
decree of the character proposed. 

The Court’s power to make a declaration without more is 
derived from S. 42 of the Specific Relief Act, and regard musi 
therefore be had to its precise terms. It runs as follows :—_ 

‘* Any person entitled to any legal charecter, or to any right as to any pro- 
‘perty, may instifute a suit against any persen denying, or interested to deny 
“his title to such character or right, and the Court may in its discretion make 
“therein a declaration that he is so entitled, and the plaintiff need not in suck 
“suit ask for any further relief: Provided, thas no Court shall make any such de- 
“claration where the plainstiff, being able to seek furthur relief than a mere decla- 
‘ration of title, omits to do so.” 

A plaintiff coming under this section must therefore be 
entitled to a legal character or toa right as to property. Cau 
these plaintiffs predicate this of themselves? Clearly not; and this 
is, in effect, stated in the plaint, where they described themselves 
as entitled to Bachu Singh’s estate in case of an intestacy after 
the death of the defendant widows (para. 9). 

But as things stand there is no intestacy: Bachu Singh’s 
will has been affirmed in a Court exercising appropriate juris- 
diction, and the propriety of that decision cannot in the circum- 
stances of this case be impugned by a Court exercising any other 
jurisdiction. 

lt is not suggested that in this litigation the testamentary 
jurisdiction is, or can be, invoked, ani yet there can be no doubt 
that this suit, is an attempt to evade or annul the -adjudication in 
the testamentary suit, and nothing more. 
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This is apparent from the plaint, from the amendment 
made in the High Court after Ramnandan had died, and from 
the very circumstances of tlie case. 

This use of a declaratory suit illustrates forcibly the warning 
in Sree Narain Mitter v. Srimutty Kishen  Soondoory Dassee-t 


where it was said : 


“ There is so irach: more danger in India than here of naeaseine and vexatious 
‘litigation that the Courts in India ought to be most careful that mere 
i A suits be not convarted into a new and mischievous source of 
" litigation. ’ 


Here, however, no qvestion of discretion arises; the suit 
fails at the very outset, for tae plaintiffs, while the will stands, 
as stand it must for the purposes of this suit, are not clothed 
with a legal character or tithe which would authorise them to ask 
for the declaratory decree sought by their plaint. The suit 
therefore should be dismissed because it is misconceived and 
incompetent. 

Some reference was. made in the course of ‘the argument to 
a reversioner's right to sue where a widow with the particular 
interest was committing acts of waste to the prejudice of those 
who might succeed to the inheritance on her death. But such 
a position of necessity assumes the absence of an jmmediate and 
absolute testamentary disposition. q 

In this connection there is an instructive comment in 
Kathama Natchiar v. Dorasinga Tever 2 where it was said in re- 
ference to such suits: ° 

u Suits of that kind form a vary special class, and have been entertained by 
as Courts ex necessitate ret. It ssems, however, to their Lordships that tf such 

a suit as that is brought it must be brought by the reversioner with that object, 


"and for that purpose alone, and that the question to be discussed is solely bet- 


“weon him and the widow; that he annot, by bringing such a suit, get, as between 
“thim and a third party, an adjudication of title which he could not get without 


“ib” 

There has been mth discussion at the Bar as to the 
application of the plea of rzs judicata as a bar to this suit. In 
the view their Lordships take the case has not reached the 
stage at which an examination of this plea and this discussion 
would become relevant, But in view .of the arguments 
addressed to them their Lordships desire to emphasise 
that the rule of res judicata; while founded on ancient ‘precedent, 
is dictated by 4 wisdom which is for all time, or 


a aa 


1. (1878) L.R.I.A. Supp. Vol. a3 p. 162. 2. (1875) D-R.2, L.A., at p.19124 


— 
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‘“ ‘It hath been well said.’ declared Pori Coke, ‘interest rei publi,w ut sit 
“ finis litium ’ otherwise great oppression might be done under colour and 
‘ pretence of law.’’—Priddle v. Napper (6 Coke, 9 A.) 


Though the rule of the Code may be traced to an English 
source, if embodies a doctrine in no-way opposed to the spirit of 
the law as expounded by the Hindu commentators. Vijnanesvara 
and Nilakantha include the plea of a former judgment among 
those allowed by law, each citing for this purpose the text of 
Katyayana, who describes the plea thus: “ Ifa person though 


defeated at law sue again he should be answered, ‘You were 
defeated formerly.’ This is called the plea of former judgment.” 


(See “The Mitakshara (Vyavahara.,”’ Bk. II, ch. i, edited by 
J. R. Gharpure, p. 14, and “ The Mayuka,” Ch. i. sec. 1, p. 11 of 
Mandlik’s edition.) 


And so the application of the rule by the Courts in India 
should be influenced by no technical considerations of form, but 
by matter of substance within the limits allowed by law. 


Their Lordships have not failed to observe that Ram Nandan 
Prashad Singh died before the hearing in the High Court, but 


they refrain from pronouncing any opinion as to its legitimate 


consequence in this suit, for this formed no part of the discussion 
before them. They have dealt. wish this litigation, as it was 


presented- to them, apart from tie PORADIE effect of Ram 


Nandan’s death. 


Their Lordships will, therefore humbly advise His Majesty 
that the appeal should be dismissed. The appellants will pay the 
costs of such of the respondents as Fave appeared, 

Solicitors for Appellants: T. L- Wilson & Co., 

Solicitors for Respondents: Greenfield and Cracknall. 

A, M. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


Present:—Sir John Wallis, Chief Justice, Mr. Justice 
KuMmaraswami Sastri and Mr. Justice Phillips. 


The Secretary of State for India in Coun- Appellant* (Defend- 


cil represented by the Collector of ant.) 
Tanjore. v. 
Rangasamy Aiyangar and others ... Respondents (Plain- 
tiffs.) 


Criminal Procedure Code, Act V of 1898, S 88—Absconding person—Member 
of an undivided Hindu fanrily—Ur.dinided interest in property can be attached 
under S. 88—Means of realisation of such share. 

The undivided interest of an absconding person who isa member of an un- 
divided Hindu family can be attached under S. 88 cf the Criminal] Procedure Code. 

The share may be realised by a receiver in a suit for partition or otherwise. 


Second Appeal against the decree of the Court of the Sub- 


_ ordinate Judge of Negapatan- in A, S. No. 260 of 1911. preferred 


against the decree of the Court of the District Munsif of Tiru- 
turaipundi in O. 8. No. 47 o7 1910, 

[The Second Appeal came on for hearing on 29th March 
1915 before Sankaran Nair and Spencer, JJ.] 

The Court made the following - 

ORDER OF REFERENCE TO THE FULL BENCH. 

On account of the importance of the question and the 
conflicting decisions on the point in Criminal Revision Case No. 
560 of 1893 and Criminal Revision Case No. 536 of 1903 (Weir's 
Criminal Rulings, Vol. 2, page 43), we refer to a Full Bench for 
decision the question :— 

“Can the undivided interest of an absconding person io is 
a member of an undivided Eindu family in the family property 
or any portion thereof be attached under S. 88 of the Code of 
Criminal Procedure ?” 

T. Narasimha Aiyangar for the Government Pleader :—I 
submit that the undivided interest of a coparcener in a joint 
Hindu family, in the family properties can be attached under S. 88 
of the Criminal Procedure Code. There isa conflict of deci- 
sions on this point in the Madras High Court. See Weir, Vol. II, 
page 43. 

Wallis, C. Ji—Subramanya Aiyar’ and Boddam, JJ. think 
that the. methods of attachment specified in S. 88 (4) do not 
contemplate the attachment of an undivided share of a member of 
a joint Hindu family. | 


* S. A. No. 208 of 1914. 3rd January, 1916, 
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' The Government can ask for a partition of the share of the Becrady ob 
absconder. . z “ni j 
Kumaraswami Sastri, J.—If a man absconds, his property ; 
; , i Rangesiniy 
does not ipso facto escheat to the Government. -How can the  Aiyangar. 
Government sue for partition ?. 
It is open to a member of a joint Hindu fang to sell his 


undivided share and the alienee can sue for partition. 


| Kumaraswami Sastri, J.—The alienee for value has an 
equity to compel a partition, i Government in this case is 
not in the same position. 


I submit at all events, a receiver can be appointed and he 
can sue for a partition of the share of the absconding member. 

‘Kumaraswamt Sastri, J—If a person having a 1/100th 
share in the joint family property absconds, can you take the ” 
whole of the property from the hanis of the os by appoint- 
ing a receiver ? 

That is done in thé case of partnership: Under S. 4 of 
Regulation XI of 1796, which is similar to S. 88 of the’ Criminal 
Procedure Code, if was decided -that the -undivided share of a 
member ofa joint Hindu family could be attached or’ sold by 
Government, See Mussamiut Golab Koonwar v. The Collector of 
Benares, 1 aad Tuggomohan Bakkhee v. Roy Mothooranath Chow- 
dry: 2. Reference was also made to` Golam Ahmed v. Toolseeram 
Bara 8, : . 
S. T. Srinivasagopalachariar for the respondents :—The 
language of S. 88 is against the contention of the other side. The 
section refers to property nevongne to the ce and not an’ 

‘interest’ therein. 
Wallis, C. J—The difference -s nothing bslannal: 


Being a penal statute, I submit’ that the section should be 
strictly construed. Property belonging to a proclaimed person’ 
means property solely belonging to him and does’ not include the 
undivided share of a coparcener of a joint Hindu family. 

Phillips, J.—Do you aay that the section refers to mu 
property only’? | 

I say that it refers to the:exclusive property of the EE 

Kugaraswami Sastri, J.—S.' 38 does not define ‘property’ 
as you do. fe ee ee a 


1, (1847)'% M. I. A. 246. 2, (1867) 11 M. I A’ 228; 
| 8. (1888) I. L. R- 9 0. 861. ` 


12 
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Without a suit for part:tion. the undivided share of the 
absconder cannot vest in Gcvernment. Even the alienee for 
value has only an equity. 


Wallis, C. J—The Government has a statutory right, while 
the alienee for value has only an equity. 


' I submit that there is no property which the Government 
can attach in this case. Mussamut Golab Koonwar v. The Collector 
of Benares 1,is a case under the Dayabhaga Law, where the 
members of the family are tenants-in-common. In Juggomohun. 
Bukshee v. Roy Mothooranath Chowdhry 2, the question was not 
considered at all. Golam Ahmed v. ie Bera 8 does not 
touch the present question. 

The Court expressed the following 
Opinion :— We think the question must be answered in the 


affirmative. Mr. Narasimha Aiyangar has called our attention 
fo two decisions of the Privy Council under Bengal Regulation 


XI of 1796 which apparently were not brought to the notice of 
the learned Judges who decided the cases mentioned in the refer- 


ence. Under Regulation XI of 1796 8.4 the Magistrate was 
to order the attachment of any land or other real property held: 
by the'absentee, and under §.6 on failure of the absentee to 
attend within six months after the attachment the lands were 
to be at the disposal of the Governor-General in Council. It 
was held by the Privy.Council in Mussumat Golab Koonwur v. 
The Collector of Benares and Raja Oodit Narain Singh 4, under 
the Regulation in a case from Benares governed by the Mitak- 
shara Law that the undivided interest of the defaulting member 


of the joint family passed to the alienee from Government and 


in Juggomohun, Bukshee v. Roy Mothooranath Chowdry 2, their 
Lordships again took the view that the share of the defaulting . 
member of the joint family was liable to confiscation. 


The provisions of 8. 88 of the present Code, of Criminal 
Procedure are wider than the Regulation in so far.as they include 
moveable as well as immoveable property, but as regards proce- 
dure they deal with the matter in greater detail specifying the 
manner in which each description of property is to be attached. 
What has to be attached under the section in a case such as this ~ 


1. (1847) 4 M. I. A. 256. 2. (1867) 11 M. I.A, 228 at p. 239, 
8. (1883) I. L. R.9 O. 861. 4. (1847) 4 M.I. .A.246. 


a 
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is the. share of the defaulting member of the joint family, which 
is of course subject to the right of the other members of the 
family and may be realised by a Receiver in a suit for partition 
or otherwise. We are unable to agree with the observations of 
Subramania Aiyar, J. in Crl. R. C. No. 5386 of 1903 that a Receiv- 
er cannot be appointed under the se2tion to realise the share of 
the defaulting member, or that such an {appointment would 
necessarily take the property out cf the hands of the managing: 
member. On the other hand we agree with Collins, C.J. and 
Shephard, J. in Crl. R. C. No. 560 of 1893 that there is nothing 
in the language of S. 88 to restrict the meaning of the word 
property and that it must include the rights and interests of 
persons who as members of an undivided family are jointly 
entitled to the property of the family. 
A. V. V. 


a 


IN THE HIGH COURT OF JUDICATURE. AT. MADRAS. 
= Present :—Mr. Justice Abdur Rahim and Mr. Justice Srini- 
vasa Ayengar. 


Muthu Kumarasami Odayar aot Appellant. m 


V. : 
Subramania Iyer and others Respondents. 
and 
Subramania Iyer and another - Appellants. 
v. 
Ainii Ammal and 6 others Respondents. 


Hindu Law—Widow—Compromise by, whan binding on reversion—Compro. 
mise and alienation, difference between. 

A bona-fide compromise of a litigation by a Hindu widow, in the exercisa of 
her discretion and in the belief that it woule be in the best interasta of the estate, 
is binding on the reversion. 

The validity of such a compromise does not depend on proof of necessity as in 
the oase of an alienation by the widow. S 

The reversioner,can avoid ` the s0mpromise on proving ‘that it was 
not -arrived at with due care and caution ani was such as really showed negligence 
on the part of the widow. 


Appeal against the decree of zhe Court of the Subordinate 
Judge of Kumbakonam in Original Suit No. 65 of 1912. 

V. Visvanatha Sastri for the: Appellants. ) 

T. R. Venkatarama Sastri ard-E. Doraisami Aiyar for the 
Respondents. 


~ A, S. Nos. 155 and 176 of 1914, - 26th January, 1916, 
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The Court delivered the following 


Judgments :—Abdur Rakim, J.—The plaintiffs in the suit in 
which these two appeals have arisen sought a declaration that 
certain alienations made by the Ist defendant, the widow of one 
Aiyavier, were not binding upon them. Appeal No. 155 of 1914 
is preferred by the Ərd defendant and relates fo items 14 to 24 
while appeal No. 176 of 1914 is preferred by the plaintiffs with 


‘yeference to items 1 and 2, and 3 to 11. The second defendant 


purchased items 14 to 24 from the first defendant. The second 
defendants husband is a cousin of Aiyavier and he has been 
examined in the suit as the plaintiff's 4th witness. The sale to 


‘the second defendant was on the 6th February 1904 and the sale 


by the second defendant to the third defendant was on the 17th 
February 1909. The sale to the second defendant was for Rs. 300 
and that to the third defendant of the same property was for 
Rs. 1,000. The question raised with regard to these items is 
whether there was necessity for the sale on the 6th February ’04, 


and whether that sale is binding on the reversioners. It appears 


that Aiyavier was not indebtec to any large extent, the evidence 
being that all that he owed during his lifetime was, about 
Rs. 50 under Ex. XI. Then there was a litigation,which lasted 
from 1900 to sometime in 1903, It appears ‘that Aiyavier™ 
purchased items 1 and 2 ata court auction but the 4th defend- 
ant Krishnasami Iyer, who claimed to be the purchaser of the 
very land bya private sale instituted a suifin 1900 for the 
recovery of items 1- and 2. That suit was dismissed in the 
first Court and the appeal to the District Court ‘was also 
dismissed. Aiyavier died after the decree of the first court 
was. passed and before the District Court passed its judgment, 


' that is sometime between 1901 and 1902. Then there was 


a second appeal preferred by -Krishnasami Iyer to the High © 


_ Court. That however was compromised by a Razinamah 


Ex. 1. (a) on the 14th September 1903. By the terms. of the 
compromise the first defendant relinquished her claims to ‘items: 
l and 2 and received ‘as consideration Ks. .800, and the claim 
against her for mesne profits for three years was also given.:up. 
Whether the compromise was bona fide and is binding upon the 
plaintiffs is the question which arises in appeal No. 176.° 

[His Lordship then proceeds to dismiss A.S. No. 155 of "14 on 
a consideration of the facts of the case, not material to this report. 
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Now asto appeal No. 176 of 1914. The question with 


` 


reference to the Razinamah is whethar it was a bona fide compro- ' 


mise. If it wasa bona fide transaction, the plaintiffs are not 
entitled to reopen the matter. That this is really the test, appli- 
cable to such cases is made clear br the latest decision of the 
Privy Council on the point Chunni Lal v. Govind Krishna 
Narain 1, The passage which lay down the proposition bearing 
on this point are to be found in pages 102 and 108, where it is 
pointed out that the case of a Razinamah does not stand on the 
same footing as an alienation. It is argued by the learned pleader 
for the appellants that necessity must be shown even in the 
case of a compromise just in the same way as in the case of an 
alienation. Ido not think that is a sound proposition. When 
there is a litigation pending, the widow is also interested in the 
subject- matter-of the litigation and sae must have a discretion as 
. to how to conduct that litigation and to come to an arrangement 
with her opponent if as a matter of fact she believed that it 
would be in the best interests of the estate. On the other hand, 
the reversioner is entitled to shew that the compromise was not 
arrived at with due care and caution and was such as really 
shewed negligence on the part Of ths widow. It is true that she 
has succeeded in the two Lower Colitis, and Krishnasami Iyer, 
her opponent had. to prove thatthe Courts orat any rate the 
Lower Appellate Court was wrong oa a question of law before 
he would succeed in second appeal. But having looked into the 
judgment.of the District Court I atn not satisfied that the adviser 
of the 1st defendant was not justified in advising her to settle the 
dispute by private arrangement. She was represented by a pleader 
and he signed the Razinamak as well as the first defendant her- 
self. And if, we look also to the vale of the properties involved 
in that litigation and the amount recsived by the 1st defendant 


ag,consideration for the compromis: taking. into account the’ 


mesne profits she had enjoyed it is impossible to say that the 

compromise was-not a justifiable traasaction, In fact, I am not 

sure that it was not quite advantageous to the lst defendant. I 

think on sthis point also the conclusion of the Subordinate Judge 

is righé. | | 
1. (1911) Ù. R. 88 I. A. 878.0. 21 M. L. J. 645. 
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Items 3 to 11 refer tc manaikat lands and.are of a small 
value. They are the items which the lst defendant released her 
claims to by Exhibit E shorsly after the Razinamah. With respect 
to items 1 and 2, itis true that these lands are not mentioned 
in the Razinamah, but there can be no doubt , that they formed 
part of the consideration for the compromise of the second appeal. 
This appears from the recitals in Exhibit E and also from ‘the 
evidence of the uncle of the first defendant, the second witness 


~ for the defendants. These lands are in the nature of house sites 


which would be utilized by the tenants for thé cultivation of items 
1 and ‘2 and naturally when the parties arrange with regard to 
items 1 and 2 they would include these items as well in the 
arrangement, i 


Appeal No. 176 will albo be dismissed. There wii be two 
sets of costs, one set to respondents 6 and 7 and another set to 
8rd respondent, the 3rd respondent will only be entitled to Ra. 50 
as pleader’s fees. 


w 


Srinwasa Atyangar, J.—I agree. 
A. V. V. l : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar and ‘Mr, Justice 
Moore. l 


Penugonda Rattam and another ... Appellants * ` (Counter 
l petitioners plaintiffs) 
v. ; 
Korasika Thatha and another ... Respondents (Petitioners 
defendants.) 

Limitation Act—Art. 182 Cl. 15) — Siep in aid— Proper Court ”—W hat is— 
Decree for delivery of property and jor mesne profits and costs—Subsequent trans- 
fer of jurisdiction— Application for recovery of mesne profits and costs to original 
court after such transfer, not steps- in-aid—Civil Procedure Code of 1908, Ss. 87, 38 
Effect : 

Where the Court which passed a decree ceases to have jurisdiction.to execute. it, 
the only Court which oan execute itis the Court which at the time of making the 
application for execution would have jurisdiction to try the suit in which the decree 
sought to be executed was passed. 

An application, though a slep‘ix aid of execution, will not save limitation 
unless it is also one presented to tha proper Court. 


* A. A. A.O. No. 18 of 1915. ' 94th Maroh 1916. 
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A decree was passed ‘by the District Munsif's Court of Rajamundry for delivery 
of property and for mesne profits and costs. Subsequently the jurisdiction over 
the village in which the suit property was situated was transferred to the Kovvur 
Munsif’s Court. After such transfer two applications were presented to the Raja- 
mundry Munsif’s Court one by the original decree-holder and the other by his 
heirs in respect of the unsatisfied portion of the decree for mesne profits and costs. 
On the dates of the presentation of the applications the defendants did not reside 
within the Rajamundry Munsif’s jurisdiction. Held that the applications ought to 
have been presented to the Kovvur Court and not having been presented to the 
“ proper Court ” did not save limitation. 


Appeal against order of the Couri of the Subrodinate Judge 
of Kistna at Ellore, dated the 26th October 1914 in A. S.No. 
160 of 1914 preferred against the order of the Court of the 
District Munsif of Kovvur in I. A. No. 2748 of 1913 (B. P. No. 
1522 of 1913) in O., S. No. 638 of 1902. 


M. Patanjali Sastri for P. Narayanamurthi for Petitioner. 
P. Chenchiah for T. Prakasam for Respondent. 
The Court delivered the following 


Judgment:—The question for decision in this appeal is 
whether the execution applications E. P. No. 776 of 1912 and 
800 of 1913 were made to the proper Court so as to save limita- 
tion.: - The decree in the suit was passed by the District Munsif’s 
Court of Rajamundry on September 22nd 1903. In 1905 the 
jurisdiction, over the village Tadimella where the plaint property 
was situated was transferred to the Tanuku Munsif’s Court. The 
decree so far as the delivery of the property was concerned was 
executed in 1908 in the Tanuku Munsif’s Court. On 4th May 
1912 the jurisdiction was again transferred from the’ Tanuku 
Court to the Kovvur Munsif’s Court. The original decree holder 
presented the application (Æ. P. No of 1912) and his heirs 
presented the application (E, P. No. 800 of 1913) in respect 
of the unsatisfied portion of the decree for mesne profits and 
costs to the Rajamundry Munsii’s Court on 90-9-12 and 
1-8-1913 respectively. In the first petition, the. decree holder 
merely asked for transmission of- the decree to Kovvur 
Munsif’s Court. In the second petition, the prayer was for trans- 
mission of the decree to Kovvur and for recognising the petition- 
ers 2 and 3 (appellants) as legal representatives of the deceased. 
decree holder. The last preceding application E. P. 1385 of 
1909; which was presented in the Tanuku Munsif’s Court, was 
dismissed on 4th January 1910. The present execution petition 
E. P. No. 1522 of 1913 was presented on the 18th Nov. 1913. 


Penugonds 
Rattar 
v 


Korasika 
Thatha. 


Penugonda 
‘Rattam 
v. 
Korasika 
Thetha. 


~- 
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It follows therefore that unless E. P. 776 of 1912 and 800 of 
1913 were presented to the “proper Court ” E. P. No. 1522 of 
of 1913 is barred. (See claase 5 of Article 182 of the Limita- 


tion Act). It cannot be docbted that a petition although it is a 


step in aid of execution will not save’ limitation unless it's pre- 
sented to the proper Court. Maharaja of Bobbili v. Sree Raja, 
Narasaraju Peda Baliar Simhulu Bahadur 1. 


S. 38 Civil Procedure Code provides that a decree may be 


executed either by the Court which passed it or by the Court to 


which it is sent for execution. $S. 87 Civil Procedure Code 
defines the expression “ Couzt which passed the decree” as includ- 
ing ““(B—). where the Court of first instance has ceased to exist 
or to have jurisdiction to execute it, the Court which, if the suit 
wherein the decree was passed was instituted at the time of the 
making the application for execution of the decree woule have 
jurisdiction to try such suit.” 


n Subbiah Naicker v. Ramanatham' Chettiar 2 it was held 
that where owing to a change of ` venue a court has lost jurisdic- 
tion to continue. pending proceedings affecting property SO trans- 
ferred to another jurisdiction, such proceedings are also ipso. “facto 


' transferred by the change of venue to the new Court. This princi- 


ple is also applicable | to proceedings at their institution. Partha- 
sarathi Appa Row v. Venkakatadri Appa Row 8. 


We think it is clear tha; where the Court which passed the 
decree has ceased to have jutisdi¢tion to execute it, the only Court: 
which can execute the decree is the Court which at the time of. 
making the application for execution would have jurisdiction to 
try the suit in which the decree sought to be executed was passed. 


The portion of the decree which remained to be executed: 


was that relating to ‘‘ mesne profits ” and costs. “ Mesne profits”: 


are claimed “in respect of ” immoveable property. (S. O. 2, R, 4 
(a) Civil Procedure Code) ani the village in which the property is 
situated was within the jurisdiction of the Kovvur and not the 
Rajamundry Munsif's Cour; when the applications of 1912 and 
1913 were made and a suit for such profits would, on the dates 
of the presentation of the applications have lain only in the Kov-: 
vur Court, unless the defencants resided within the Rajamundry 


1. (1912) I.E.B. 37 M. 231. 2, (1914)I .L.R.-37 M. 462, 26 M.L. J. 189 
“8. (1914) M. W. N. 896, 


( 
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Mu nsif’s jurisdiction, which seems not to have been the case. As re- 
gards costs the judgment-debtor was residing,on the dates with 
which we are concerned within the jurisdiction of the Kovvur 
Munsif’s Court, and it was apparently for that reason that the 
decree-holder applied for transmission of ths decree to the Kovvur 
Court. It is also legally impossible to instituie a suit solely fcr 
recovery_of the costs already incurred or to be incurred in con- 
ducting a suit without asking for some other relief in that suit 
‘and without praying for the recovery of the costs merely as 
appurtenant to such other relief or reliefs. In our opinion the 
application in question ought undoubtedly to have been presented 
- to the Kovvur Court and not having been mide to the “ proper 
Court” cannot save limitation. 
We think the decision of tae Subordinate Judge is righi, 
The appeal is dismissed with costs. 
A, V. V. | | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present -_—Mr, Justice Oldfield and Mr. Justice Sadasiva 


Aiyar. 
Mahomed Silar Sahib & Co. by Appellant™ (Petitioner 2nd 
Mahomed "Silar Sahib. Decree-Holder) 
v. , l , 
Nabi Khan Sahib and others ... Respondents (Jud gmené- 


debtors.) 

Civil Procedure Code O. 21 Re. L and 2—JSoint decree- holders —Parinership — 
Payment to some, if a valid discharge of the decree. 

Where three partners hold a joint decree, a payment out of Court of the decree 
amount to two of tham, cannot bind the third wholly or in part, unless they 
” have been constituted by him agents for the receipt of the decree amount. 

Periasami vw. Krishna Ayyanr 1 followed. 

Appeal against the orders of the District Court of Guntur 
dated the 28th August 1914 in E. P. No. 7 of 1914 and E. A. 
No. 358 of 1914 (in C. 5, No. 282 of 1912 on the file of the 
High Court of Madras.) 

L, A. Govindaraghava Aiyar and L. S. FEE Ong han Avyar 
for Appellant. 

C. Madhavan ` Nair, H. Balakrishna Rao and S. Durasamı 
Aiyar for Respondents. ` 

The Court delivered the following ° 

Judgment :—Oldfield, J.—Reason has not been shown for 


dissent fror the statement of the law by Bashyam Iyengar, J. 


* A, A. O. Nos, 32 and 38 of 1915. 17th April, 1916. 
1. (1901) I.L R. 25 M. 431. 


13 
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in Periasami v. Krishna Ayyan 1, that “a payment out of Court 
to one only of several joint decree-holders cannot bind the others,” 
unless he was also constitutec by them an agent for the purpose ; 
and, as explained by the learned Judge with reference to the 
case before him, the mere fact that one of the joint decree-holders 
is the managing member of the family consisting of the joint 
decree-holders will not empower him to give a discharge of the 
decree-debt without the concurrence of the remaining members.* 
It has not been shown how any relevant distinction can be drawn 
between the position of a manager and that of a member of a 
partnership in this respect. The conclusion. must. therefore 
be.against the validity of the payment to two out of the three 
partners pleaded by ths Judgment-debtor in this case. . 

As the payment pleaded would not in any event be valid, it 
is useless to consider whether the lower Court should have 


enquired whether it was made. 

The appeal must therefore be allowed, and the ee Court’s 
orders be set aside, E. A. No. 358 of 1914, being dismissed and 
E. P. No. 7 of 1914 being reminded for re-aimission and dis- 
posal according to law. The judgment-debtor and 1 and 3 
decree-holders will pay the costs of the 2nd decree-holder in this 
Court and in E. P. No. 7.in the Lower Court. : 

Sadasiva Aiyar; J: re think that payment of the decree 
amount to two out of the’ thres joint decree- holders cannot be 
treated as satisfaction of the decree even in part unless it is ad- 
mitted by the third decree-holder or proved that he and the other 
two decree-holders to whom the money was paid own separate and 
definite shares in the joint decree debi. In Tamman Singh v. 
Lachhmin Kunwari 2, there was no dispute as to the shares and 
in Sultan Moideen v. Savalaiyammal °, 3, the distinct share due to 
the payee was proved and in both: cases there was no dispute as 
to the right of the payee to receive his separate share. 
The present is a case where the. right of th: payees to 
receive their alleged shares is neither admitted nor proved. 
I am very doubtful whether two out of three partners can 
in their individual capacities legally claim definite shares in. 
a particular decree-debt belonging to themselves and the other 
partners jointly, -such a decree debt baing only one asset out of 

L. (1901) T. L. R. 25 a 431, (1904) "I. L. R. 26 A. 818. 


(1891) I. L. R. 15 zi 343. 
£ee, denen: 14 M. L. T. 283 at 284, 
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the numerous partnership assets. I think that‘they cannot make 
such a claim, to own separate shares in & particular asset, any 
more than a member of a joint Hindu family can claim to re- 
ceive in his individual capacity (or give a valid discharge for) his 
share of a particular debt due by one of the debtors of the joint 
Hindu family which possesses numerous other assets. Neither 
a partner nor a member of a joint Hindu family can claim and 
receive a definite share in a particular partnership debt or family 
debt as the case may be. The rigkt of two out of three partners 
to receive on behalf of the partnersaip a partnership debt which 
has not merged into a decree so as to bind the third partner has 
no bearing on the decision of the question whether when the 
three partners have become joint cecree-holders (and are not 
merely joint private creditors) two of them as such decree-holders 
can receive the joint decree debt so as to release the judgment- 
debtor from liability in execution for even a portion of the 
decree-debt. Sir Bashyam Lyengar’s judgment in Periasams v. 
Krishna Ayyan 1, in my opinion, establishes that one of several 
joint decree-holders cannot receive his alleged share of the 
decree debt so as to enable the judgment debtor to put forward a 
claim to enter up satisfaction of that portion of the decree unless 
the payée had been appointed by all the other decree-holders as 
their agent. The status as such agent must either appear ex- 
‘pressly in the decree or should be expressly created’ after the 
passing of the decreaand cannot merely be inferred from tke 
position of the payee as managing member of the Joint Hindu 
family of the decree holders or as one of several partners-decree 
holders. See also Lachman Daz v. Chaturbhuj Das 2. I 
would therefore hold that even if tke alleged payment to the two 
partners of the appellant's firm -was proved and was a real pay- 
ment, it cannot have the legal effect of satisfying or adjusting the 
decree even in part and I would therefore reverse the orders of 


the District Judge, dismiss the judgment debtor’s application to, 


enter up satisfaction and direct the District Judge to pass fresh 
orders on the appellant's execution petition according to law in 
the light of the above remarks. I alzo agree in the order proposed 
by my learned brother in respect of costs. ` 

A V. V. 


e me ee ae 


1. (1901) I. L R, 25M. 481, 2. (1905) 1 LB. 98 A. 252, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Ssshagiri Aiyar. 


Nara Reddiar ... Petitioner * Datena 
v. . 
Doraiswami Reddi a Respondent (Plaintiff.) 


Indian Evidence Act, 8.92 Cl. (1)—Untrue recital in a docunient as to consi- 


deration—Proof of real consideratior. can be given. 
It is open to the parties to show that the real Conderen for a document ig 


different from the one recited in it: 
Adityam Aiyar v. Ramakrishno Aiyar 1, distinguished. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court. to revise the Deeree of the Court of the Principal District 
Munsif of Villupuram in S. C. S. No. 1083 of 1913. 

K. G. Sarangaraja Aiyengar for the Petitioner. 

P. M, Srinivasa Aiyangar for the Respondent. 

The Court delivered the following 


r 


Judgment:—The argument in this Revision Petition is that 
as the promissory note recites that cash was received for the exe- 
cution of the note, it is not cpen to the plaintiff to prove that the 
donsideration was different from what was recited in the docu- 
ment. Reliance was placed for this purpose upon a decision of 
this Court reported in Aditya-n Aiyar v. Ramakrishna Aiyar 1. All 
that was decided in that case was that by oral evidence, it is not 
open to the parties to add to the amount of the consideration ` 
mentioned in a document. The question as to whether the actual 
nature of the consideration that passed between the parties can 
be proved by oral evidence was not considered in the case, It is 
settled law that the recital in a document as regards consideration 
having been paid in a particular way can be proved to have been 
falsely made. It is enough to’ mention in this connection the 
decision of the Judicial Committee reported in Lal Achal 
Ram v. Raju Kasim Husain Khan 3. There it was pointed 
out by Lord Macnaghten that an untrue recital im a 
deed should not preclude svidence being given of the real 


| consideration. In a later case Hanifunnissa v. Faizunnissa 3 


the Judicial Committee held that the nature of the con- 
sideration can be proved by oral evidence. This is also the 


+ G R. P. 750 of 1916: ` 14th April 1916. 
Lo (1913) LL.B. 88 M. 514. s. e. 25 M.L.J. 602. 2, (1905) L. R. 32 I. A. 113, 
3. (1911) I. L. R. 3E A 340.s. c. 2} M, L. J. 1426, 
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view taken also by Mr. Justice Banerjee in Chunni Bibi v. 
Basanti Bibi 1. Speaking for myself, I have no hesitation in 
holding that it is open to the parties to an instrament to show 
that the special consideration mentioned in the document is not 
really what passed between them. That seems to follow from 
‘Clause 1 of S. 92 of the Evidence Act. I think the District 
Munsif was right in this case in allowing evidence fo be gone into 
regarding consideration ; he has found that there was good con- 
sideration for the note. This petition must be dismissed with 
costs. . 

C. A. S. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Sir John Wallis, Chief Justice, and Mr. Justice 
Phillips, : ` | 


The Secretary of State for India in Council Appellant 
r (Defendant). 
v. ; 
Unde Rajaha Raje Sir Raja Velugoti Sri Respondent 
Rajagopala Krishna Yachendra, Bahadur Varu, (Plaintiff). 


K. Ce I. E., .Panchahazar Munsabdar, Maha 
Rajah of. Venkatagiri. 


Zemindar— Righi to resume pre-setilement Inams—Grant—Construction— 
Sanad granted to the Gemindar of Venkatagiri at the time of the permanent settle- 
meni— Nature and circumstances of the arrangement—Hxclusion of specified heads 
of revenue—Inams and lakhiraj lands not so excluded, nor specifically reserved to 
Government—Effect of —Government not entitled to resume or assess to publie re- 
venue such tands—Crant, if ultra vires of Government—Madras Regulation 95 of 
1802, Ss. 4, 12 °and 13, Effect of —Res judicata—Decision on two grounds— 
Both res judicata—Construction of grant, erroneous—Hf fect of. 

The permanent settlement sannad granted to the Zemindar of Venkatagiri 
provided by cl. 5, that the peishcush thereby fixed on the Zemindari was “ox- 
clusive of the revenue derived from the manufacture and sale of salt, saltpetre, 
exclusiva of sayer or duties of avery description, the entire administration of 
which the Government reserves to itself, exclusive of the tax on the sale of spiri- 
tuous liquors and intoxicating drugs ; exclusive of all lands and russums hereto- 
fore appropriated to the support of the police establishment ..... At the 
time of the issue of the sannad there were in the Zemindari of Venkatagiri, Inams 
or lakkivaj lands granted by the then Rajah of Venkatagiri or his predecessors, 
but of these there was no reservation to the Government, as provided by 8. 4 of 
Regulation 25 of 1802. -In settling the peishoush of the Zemindari, the British 


= * A. No. 62 of 1913. 29th’ March, 1916. 
J. (1914) L L. R. 86-4. 537. 
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Goverument hud not proceeded cn the usual method of fixing itab a certain 
proportion of the assets, buf had merely taken ihe old peishcush paid by the Zemin- 
dar to the Nawab of the Carnatic and added thereto a money equivalent for the 
military service which till then usel to be rendered by the Zemindar. 

Held, having regard to the terms of the sannad and to the circumstances 
under which the settlement was mare, that the Inams situate in the Zemindari 
were included inthe grant to the Gemindar, that subject to the rights of tha 


~Inamdars and subject to the payment ofthe permanent peishcush, the Zemindar 


was entitled to the Inams and that she Government had no right to resume them 
or levy any fresh assessment upon fhe lands. 

Regulation 25 of 1802 which purports to have been passed on J uly 18th, 1802 
must be taken to have come into operation as from the date of passing. 

S.4 of Regulation 25 of 1802 does not in any way restrict the power of 
Government to alienate all classes of land revenue. The section is largely 
declaratory and explanatory of the position which the Zemindars were to occupy 
under the sannads granted to them. Similarly Ss. 12 and 13 ofthe Regulation 
prohibiting the Zemindar from resuming or fixing new assessment on certain 


- classes of Inams without the consert of the Government and providing for the 


imposition of a fresh assessment on the Zemindar where such assent was granted 
must be construed as confined to cases in which pursuant to the policy enunciated, 
-in S. 4 these Inams had been reserved to Government. 

Vedanta v. Kanniyappa 1. dist nguished. i 

Where a decision is based on two grounds both of them operate as res judicata. . 

Where a grant has been construed in a suit between the parties the construc- 
tion, even if erroneous, is binding 2n themin a subsequent suit relating to 
property not involved in the original litigation. 

Mohamaya v. Ram Khelawan ? referred to. 


Appeal against the deczee of the District Court of Nellore 
“in Original Suit No. 10 of 1910. 


The suit was brought by the Maharajah of Venkatagiri against 
the Secretary of State for India in Council for obtaining a 
declaration that, as against him, the defendant had no right to 
resume or assess fo public revenue Inams or Lakhiraj lands 
situated within the Zeminderi of Venkatagiri and an injunction 
restraining the defendant anc his officers from holding any inves- 
tigation into such inams and dealing with them under the Inam 
Rules or resuming and assessing them to public revenue, Ven- 
katagiri was a Samasthanam in the nature of a Raj or Principality 
under the suzerainty,first of tae Emperor of Delhi and in later times 
of the Nawab of Arcot and the Zemindars of Venkatagiri enjoyed 
a quasi-sovereignty, subject to the obligations of paying a tribute 
to.the Suzerain power and of supplying troops in times ‘of war or 
other disturbance. In the year 1792, under a treaty made by the 


1. (1885) I. L. R. 9 M. 14. (F.B,) ‘2. (4911) 15 C. L. J. 684, 


PART IL. ] THE MADRAS LAW JOURNAL REPOR'S. 99 


East India Company with the then Nabob of the Carnatic, the 
peishcush payable by the Zemindar of Venkatagiri was fixed gt 
an annual sum of 21673 star pagodas and the East Inda 
Company undertook to collect the peishcush at their expense. 
The company also bound itself uncer the articles of the saii 
‘treaty not to increase the demand on the Zemindar of Venkata- 
giri beyond the said fixed sum of 21673 star pagodas. The treat; 
however, proved to be defective, and by a later treaty of 1881 
the sovereignty of the Carnatic was ceded to the Company. 


The Permanent Settlement with the Zemindar was concluded 
in 1802 and a sannad issued on 24-8-1802; the nature of the a- 


rangement and the circumstances relating to the same are fully . 


stated in their Lordship’s judgment. © 


At the time of the issue of the sannad there were in the Ze- 
mindari of Venkatagiri, Lakiraj lands under the different descrip- 
tions of Devadayam, Dharmadayant and Brahmadayam Iname, 
which had been granted by the Raias of Venkatagiri or other 
authorities exercising sovereign power within the limits o? the 
Venkatagiri ZGemindari.; From the year 1802 down to abou; 
1904 the Gemindars of Venkatagiri had exercised the right o- 
resuming therm ot of assessing them to revenue on the expiry, 
failure or forfeiture of the Inams. As early as 1818, the shen 
Collector of Nellore instituted on behalf of the Government ož 
Madras O S. No. 13 of 1818 on the fils of the old Provincial Cour; 
of Nellore,against the then Zemindar cf Venkatagiri for the recovery. 
of two villages, which having been once dakhirai lands, had been re- 
gumed by the Zemindar., The suit was dismissed on the grount 
that the Government had no right whatever to the two villages 
by reason of their having been lak/irai once. On the 16th of 
March 1907, the Inam Deputy Collector acting under the orders 
of Government gave a notice tothe plaintiff that he would proceeé 
to investigate the condition of Devedayam and Dharmadayan 
Inams in the Venkatagiri Gemindari, granted prior to the Perma- 
nent. Settlement. Thereupon the plaintiff instituted the present 
suit in 1910. . ; 

The District Jugde of Nellore, who tried the suit, came tc 
the coneltsion that the Government of Madras did not at the 
time of, the issue of the permanent sannad reserve 10 itself the 
ight of resuming lakhira; lands in the Venkatagiri Zemindari 
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and that the Zemindar of Verkatagiri was both before and after the 
date of the sannad; entitled to, and inthe enjoyment of, the right 
to resume or assess to revenue all Jakhiraj lands and lands bearing 
favourable quit rent within she Zemindari. He also held that 
Regulation 25 of 1802 did not confer on the Government the 
power to assess to revenue the lands in question and that the right 
of the Government to resume the lakhiraj lands in the Venkatagiri 
Zemindari was res judicata by reason of the decision of the Pro- 
vincial Court of Nellore in O. S. No. 13 of 1818. In the result 
he decreed the plaintiff’s suit with costs. The Defendant appeal- 
ed to the High Court. 


The Ag. Government Pleader (Nugent Giant for the appel- 
lant.—The points for decisicn are whether the reversion in the 
Inams or lakhira; lands in tae Venkatagiri Zemindari belongs to 
the Government or to the Zsmindar and who has got.the right 
of resumption. 


‘(Chief Justice.—Is there any controversy as to the actual 
facts ?] 


Very little. On the ccnstruction of the sannad-and having 
regard to the circumstances under which it was grapted it is clear 
that the Government reserved to itself the revenue derivable 


from the lakhiraj lands. Reference was then made to the docu- 


ments relating to the settlement and to the Fifth Report, pages 
93 and 103. In the letter addressed by the Government to the 
Board of Revenue, dated 19-4-1799, the permanent settlement 
was directed to be fixed with reference to the “ actual resources 
of the district”. In'the instructions issued by the Board of 
Revenue to the Collectors, ‘the peishcush was to be fixed exclu- 
sively and independently ol pasting alienated lands exempt from 
the payment of revenue. ’ 


(Chief Justice. —The ganeral scheme of the instructions was 
to exclude lakhiraj lands and lands held at favourable quit rent. 
The only question is as to how far the instructions were carried — 
out in the sannad and if not with what effect, ] l 


Regulation 25-of 1802, S. 4. Ref. to Mr. Stratton in his re- 
port carefully enumerates the actual resources of the Zemindari and 
deals with the 6 classes of inams found therein.-With regard to 
the Amaram and- Kattubadi _nams, Mr. Stratton reports that some 


~ 
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allowance should be made to the Zamindar-in fixing the peish- 
cush. They were treated as Zemindari asséts and the Govern- 
ment does not claim them. Regarding Devadayam and Dharma- 
dhayam inams, they were treated on a different footing by Mr. 
Stratton. i 

| Chief Justice —But the special commission as well as the 
Government might not haye adoptec Mr. Stratton’s report.] 


Regulation 25 of 1802 was passed on 18-7-1802, The sannad 
was issued on 24-8-1802, after the Eegulation. 


[Chief Justice—The very persons who passed Regulation 25 
of 1802 issued this sannad without reserving the lakhiraj lands. 
The omission seems to be deliberate.] 


[Piillips, J—Is there anything to show that these Inam 
lands were exempt from peishcush before 1802.1 


There is no evidence of that. 


[Phillips, J.—Regn. 25 of 1802 merely purports to carry 
‘forward the old state of things and f youcannot show that these 
Inams were excladed from the assels on which the peishcush 
payable to the Nabob was fixed, there is no presumption that 
they were exctuded from the assets cf the Zemindari in 1802.] 


Secondly, the sannad has to be read with Regn. 25 of 1802 and 
so-read, it does not grant the lakhiraj lands to the Zemindar. The 
power of granting and resuming Inams is a prerogative right and 
you cannot have an implied grant of a prerogative right. There 
ig no express mention of /akhiraj lands in the sannad. The 
prerogative right of the Crown must be deemed to have been 
reserved unless expressly granted. The sannad is valueless with- 
out Regn. 25 of 1802 which gives tte Zemindar security etc. and 
which defines his rights. Supposing the third clause in the 
sannad were absent, then your Lordskips will have to~ refer 
to the Regn. to find out what the Government conveyed. Is the 
Government to be worse off, simply because certain articles of 
řeyenue were expressly specified as excluded and not the rest, 
though all are equally reserved by the Regulation. In the case of 
Crown grants whatever has not been granted must be deemed to 
have beert reserved. Beal on Interpretation, p. 178 ; Feather v. 
The Queen1, Vaman-Janaradan Jcshi v. Collector of Thana 2, 

1. (1865) 6 B. anđ S. 287. © -  €. (1869) 6 Bom, H. C. R. 192. 
14 
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Ambalavana Pandara Sannadhi vw. The Secretary of State for 
India in Council 1, The Secretary of State for India v. Janaki- 
ramayya ?. It was unnecessary to make an express reservation 
in favour of the Government in the sannad granted to the 
Zemindar of any or all of the heads of revenue reserved to them 
by the statute. The omission to reserve the head of lakhiraj land 
could not possibly operate as a grant of that source of revenue. 

Thirdly, it was not competent to the executive Government 
n the face of Regn. 25 of 1802, to grant by the sannad any head 
of revenue reserved to Govt. by the statute. i 

[Chief Justice. —Do you say that the sannad is ultra vires of 
Government.] 

Yes. See Vedanta v. Kanmappa 3, 

[By the Court: There the question was with reference to 
moturfa, which is a tax. Here the question arises with reference, 
to land revenue.] A 

Both moturfa and lakhirai are excepted under S. 4 of 
Regn. 25 of 1802. 

[Chief Justice. —The scheme of the sannad was to grant the 
land revenue in general and the exceptions thereto have to be 
enumerated in the sannad itself. The case of a tax is different.] 

The sannad `has to be construed in the light of Regn. 25 of 
1802 as was donein Vedanta v. Kanniappa 3. Under the Regn. 
the Govt. had the power to issue the sannad and outside it, there 
was no power to enter into a POAR or temporary settle- 
ment with the zemindar. 

(Chief Justice.—The Hast India Co. took over the Govern- 
ment from the Nawab and they succeeded to all his powers.] 

(Phillips, J:—Has not the Sovereign ee power to grant 
inams. ] 

Where then is the necessity for Regn. 25 of 1802? 

[Phillips, J—For the protection of the subject.] 

[Chief Justice.—Is the prerogative of the Crown in India 
such, that if cannot part with it?) 

The analogy of public companies acting in excess of their 


` powers is instructive. 


(Chief Justice. No. Tke Hast India Co. derived their power 
by cession from the Mahomedan Government and not by Charter 
or by Statute. ] 


1. (1905) I. L. R. 28 M. 539. => 2, (1915) 29M. D. J. 889.. 
3. (1885) I. L. R.9. M. 14. 


~ 
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[Phillips, J—The grant in this case might have been made 
before Regn. 25 of 1802 came into force.] 

The grant is dated 24-8-1802 while the Regn. is said to have 
been ‘ passed’ on 13th July 1802 and there is no reason to sup- 
pose that it did not come into force on the date on which it was 
passed, 

Chief Justice —What is the statute under which the Regn. 
was made. 
= 89 & 40 Geo. III ch. 79 Ss, 11 and 12 extend to Madras the 
provisions of 13 Geo. III ch. 63 S. 36 whick applied to Bengal. 

[L. A. Govindaraghava Iyer referred to 37 Geo. IIT ch. 
142 S. 58 and submitted that registering in- the judicial depart- 


ment and printing and publication were essential to the validity of . 


a regulation.] 
Acts come into force on the day on which they are passed 

unless a contrary intention appears. See Maxwell, p. 81. Re- 

“ference was also made to Regn. 1 of 1802 and Regn. 31 of 1802, 


-and Madras Act II of 1869. S. 4 of Regn. 25 of 1802 is mandatory 


and no executive power can go against it. There is a violation 
` of S. 4 and a grant in derogation of it.. 


[Chief Justice—The assessment was fixed inclusive of 
Amaram and Kattubadi lands which S. 4 excludes and yet you 
admit that the grant is valid so far.] 

S. 13 of Regn. 25 of 1802 provides that the Zemindar cannot 
-resume Lakhiraj lands without the consent of the Government, 

- (Chief Justice—The Regulation makes a distinction 
between lakhiraj lands and lands held at a favourable quit-rent.] _ 

[L. A. Govindaraghava Iyer.—All Brahmadayam lands are 
not Jakhiraj lands. ] : : 

The prohibition in S. i2 of Regn. 26 of 1802 makes it 
clear that the Zemindar has no right to resume the lands in 
question. The right rests with the Government, | 


[Chief Justice— Unless they had been ee granted away. 


to the Zemindar, as in this case.] 

Lastly the lower Court erred in holding that the suit is 
barred by res judicata. -O. S. 18 of 1818 was brought by the 
then Collector of Nellore for recovery of possession of two vil- 
lages, which had once been lakhirai lands but since resumed by 
the Zemindar. The Collector acted under a mistaken view of his 
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rights in seeking for possession and the -suit -was dismissed. 
Has the Crown lost its prerogative to assess these lands to reve- 
nue by the decision in O. S. 13 of 1818. There was not even an 
issue on the point in that suit. : 

[Phillips, J.— Has the Government power to assess to revenue 
in any case in which it has no power to resume.| 

The right to resume depends on the nature ofthe grant, viz., 
whether it was of land or land revenue. A wrong decision on a 
question of law does not operate as res judicata. Parthasarathy 
v. Chinna Krishna 1, Venku v. Mahalinga 2, Mangalathammal 
v. Narayanswami Iyer ®, Natesa Chetti v. Vengu Nachiar 4. ` 

Moreover the suit was thrown out on the ground that the 
plaint did not disclose a cause of action. The decision on the 
other questions was unnecessary and not operative as res judicata: 

: L, A. Govindaraghava Iyer with him 8S. Varadachariar 
and 4. Krishnasamy Iyer ior the Respondent. ‘The sannad 
ip, this case was not issued under Regn. 25 of 1802. but 
iidependently of it as an act of state andthe peishcush was 
not fixed on a consideration of the assets. The object of Regn. 
25 of 1802, as is shown by the pre-amble, was to fix a perma- 
nent assessment instead of the hitherto fluctuating assessment. 
In the case of Venkatagiri the peishcush had been fixed in 1792 
if not earlier and the obligation on the part of the Government 
not to increase this peishcush had been recognised. 

The case of Venkatagiri and the three other Zemindaris (the 
western Poligairs) stands on a special footing. In the case of 
Venkatagiri the jumma was fixed by taking the öld peishcush 
and adding a certain sum representing the value of the military 
services which the Government dispensed with. Inthe case of 
other Zemindaris the jumma was fixed at 2/3 of the assets. The 
Government itself acknowledged that the increase of peishcush 


_ derivable from the commutation of military service is not so 


much a consideration of revenue as a matter of policy and that it 
was on grounds of political expediency that the western Poligars 
‘ were left in the enjoyment of an income considerably above the 
usual proportion of Zemindazi assessment.” There is marked 
difference between the terms of the sannad issued to the Zemindar. 
of Venkatagiri and those issued under the Regulation. The right- 


1. (1882) I. L. R. 5 M. 304. 2, (1888) T. L. R. 11 M. 893. 
8. (1907) I. L. R. 30 M. 461 s.o. 17M. L.J 
4, (1909) I L. R. 88 M. 102 s.c. 20 M. L. 7 0 
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4o assess the lakhiraj lands is absent in the present sannad. Only 
“the revenues derivable from salt, saltpetre and sayer are reserved 
to the Government. In fact there was a grant. of the entire lands 
in the Zemindari without any reservation in favour of the 
' Government. The reservation, if any, is only of taxes. The 
rule in favour of strict construction of Crown grants applies only 
when there is some ambiguity in it. 

[Chief Justice.—lt is clear that if there is a grant subject to 

certain reservations you cannot read other reservations into it.] 

f There is no difference between grants by the Crown and 
grants by ordinary persons. See Forsyth’s Constitutional Law, 
p. 175; 12 Moore P. C. 497. 

The case in Vedanta v. Kanwiappa ! relates to Moturfa 
which is a tax and it was there helc that a ngat to levya tax 
should not have been delegated. 

The grant of land revenue stands entirely on a different 
footing. It is the prerogative of the Crown to make a grant 
of the land revenue. The Crown Granis Act recognises such 
power. The properties in the Hast Indies were made to vest 

in the East India Co. in trust for the Crown only by dand 4 


Will. IV Ch. 85. Prior to that there was no question of trust for, 


the Crown. There is nothing in Regn. 25 of 1802 that cuts down 
the general power of the Government to grant the land revenue. 
(Chief Justice.--The pre-Britisa rulers made such grants. ] 
Yes, and their successors also can make such grants. 
[Chief Justice. — What is the effsct of S. 12 of Regn, 25 of 
1802.] 
It simply requires the sanction of the Govt. before resuming 
lakhiraj lands or other inams,in case they are reserved in confor- 


mity with S. 4 .of the Regn. It does not fetter the power of the 


Government to make a grant of the entire land revenue Refer- 
ence was made to Regn. 31 of 1802, The Collector of Trichino- 
poly v. Lekkamani ?, Narayana v. Chengalamma 3, The Secretary 
. of State for India in Council v. Kasturi Reddi 4, Secretary of State 
for India in Council v. Komandur Marasimhacharlu 5, Brojendro 
Coomar Chowdhry v. Ram Coomar Hcldar®, Srinath Roy v. Dina- 
bandhu Sen 7. 


1 (1885) I. L. R.9 M.14. 2 (1379) L. R. 1 I. A. 282; 308. 
3. (1886) I. L. R. 10 Mad. 1. (3912) LLR. 26 Mad. at 270. 
5. (1910) 8 M. L. 


T. 378, 8. (1870) 13 W. R. 32. 
T. (1914) L. R. 41 I. A. 221, 240. 
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The grant in question was made before Regn. 25 of 1802 
became law. Until a Regulation was registered in the Judicial 
department it was an inchoate Regulation and had not the force of 
law. There is nothing to show that Regulation 25 of 1802 was re- 
gistered and published before this sannad was granted on 24-8-1802 
The Regulation no doubt purports to be passed on 13-7-1802. 

[Chief Justice. —Generally a statute takes effect on the day on 
which it is passed.| 

But the reason of that rule is inapplicable to this country. 
See Maxwell latest Edn., page 632, Reference was made to 37; 
Geo. III Ch. 142 5. I, 47 Geo. III Ch. 68, Cowell on Courts. 
and Legislative authorities in British India, pp. 63 and 64 
D'Souza v. Wroughton 1, Narendra Lal Khan v. Jagi Hari 2. 

The suit is barred by res judicata. The decision in O. 8. 
No. 13 of 1818 turned on the construction of the sannad in 
question. It was there held on the construction of the sannad that 
the Government was not entitled to the Inams in the Venkatagiri 
Zemindari. The construction of a document, such as a grant, in 
one suit, even if erroneous, operates as res judicata in a subse- 
quent suit. It is a decision cn a mixed question of law and fact. 

See Aghore Nath Mookerjee v. Kamini Debi 8,°Mohamaya v. 
Ram Khelwan!, Badar Bee v.Habib Merican Noordin®, Humphries 
y. Humphries 5, Bishnu Priya Chowdhurani v. Bhaba Sun- 
dart Debya’, and Koyyana Chittemma.v. Doosy Gavaramma 8. 

Lastly the Government is estopped by its conduct from 


asserting its rights to the lands in question. The Zemindar hag 


been resuming similar lands for over a century.’ On the strength 
of the conduct, acts and declarations of the Government and its 
servants the zemindar and his predecessors in title have acquired 
by purchase at considerable cost the lakhira] lands and these 
lands have become part anda parcel of the jeroyati lands of the 
zemindari. Jor all these reasons the decree of the Lower Court 


“must be maintained. 


The Government Pleader replied. . 
There is no question of estoppel in this case. There is no 
period of limitation for the imposition by Government of assess- 


1. (1827) 4 Beng. S.D. A. 225. 2. (1905) I.L. R. 82 Cal. 1107. 
3. (1909) 110. L. J. 461. 4. (1911) 15€. L. J 684. 
5. (1909) A. C. 615. - 6. (1910) 2 K. B. 581 C. å. 


7. (1901) I. L. R. 28 C. 318. 8. (1905) 1. L. R. 29 M. 225. 
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oe : f, 
ment on lands liable thereto Boddupalli Jagannadhan v. The 
Secretary of State for India in Council 1, Subaramaniyam 
Chettiar v. The Secretary of State for India ?. g 


The Court delivered the following 


i Judgments :— The Chief Justice :—This is an appeal from a 
decree of the District Judge of: Nellore declaring that the defend- 
ant, the Secretary of State for India in Council, is not entitled to 
resume or assess to public revenue inams or laækhiraj jands other 
than village service inams enfranchised under Madras Act II of 
1894 within the Venkatagiri Zemindari, or to any reversionary 
right in such inams, and restraining the defendant and his officers 
from holding any investigation into such inams and dealing with 
them under the Inam Rules or resuming and assessing them to 
public revenue. The main questions in the case weré, whether 
these inams were included in the grant to the plaintiffs predecessor 
by the sannad Exhibit C, dated 24th August 1802, whether, if 
so, the grant was invalid as opposed to the provisions of Regula- 
tion XXV. of 1802, and lastly whether in any case the question 
was not res judicata in favour of the plaintiff. The circumstances 
which led up to the grant of the sannad Exhibit C are clearly 
stated in the judgment of the District Judge and appear more 
fully from the report of Mr. Stratton, Collector of the Western 
Poligars’ Peishcush, dated 14th July 1801, (Exhibit B 5) and the 
proceedings of the Special Commission (Exhibit B 22) of the 
12th August 1802. The proposals of the Special Commission 
were accepted by Government and sannads were issued to the 
plaintiff's predecessor and three other Zemindars on 24th August 
1802, 


Briefly the facts were that the Zemindars of Venkatagiri, 
Kalahasti, Bommarazupolliem, (as the Karvetnagar Histate was 
then called), and Sidapore had held their estates under the 
Nawabs subject to the payment of a light peishcush which how- 
ever was liable to enhancement by the exaction of muzzers and 
subject to the further obligation of maintaining a large military 
force. The treaty with the Nawab of 1792, by which the man- 


agement of the revenues of the Carnatic was assigned to the Com-. 


pany, cohtained a provision restraining the Company from rais- 

ing the peishcush of these Poligars. 

[ot a ee ee 
1. (1903) I. L. R. 27 M. 16. 2, (1915) I. LR 23 MÌ b. J. 392. 
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In Exhibit I, dated 4th Sspiember: 1799 the Government 
of Madras addressed a letter to the Board of Revenue in which 
they announced their intention of introducing a permanent settle- 
ment with the Zemindars whom it was intended to constitute 
proprietors of their estates as far as practicable on the same:. 
principles as had been adopted in the Permanent Settlement of 
Bengal in'1793, and directed the Board to prepare the necessary 
materials for effecting such ssattlements. On this Mr. Stratton, 
then Collector of the Western Poligars Peishcush, presented to 
the Board of Revenue a report, dated 14th July 1801 which 
supplied all the materials asked for-for the purpose of introducing 
the permanent settlement into these four Zemindaris and con- 
tained full information as to the various classes of inams to be 
found therein. These inams he divided into six classes, two of . 
which the Amaram and Kattubadi he stated were mostly held on. 
conditions of military service and were resumable by the 
Aemindars at pleasure, while the others which include those with 
which we are now concerned, were resumable only for sufficient 
reason (paragraph 13). It is important to note that in ‘para- 
graphs 94 and 95 he distinctly raised the question how such inams 
were to be dealt with. ‘This report was considered, not by the 
Board of Revenue but by a Special Commission ‘presided over by- 
a member of the Government, which in Ex. B 22, dated 12th 
August 1802, submitted proposals to the Governor-in-Council for 
the settlement of these Zemindaris. They began by showing 
that the existence of the military dependants of the Zemindars 
was incompatible with the introduction of order and civil govern- 
ment (paragraph 16) and proceeded to submit'a proposal for the 
commutation of the military service on lines laid down in para- 
graph 31 and the following paragraphs. In the case of 
Venkatagiri the addition of the military expenses of the Zemindar 
would have increased the peishcush from pagodas 21,678 to 
pagodas 148,996; but, as tke Zemindar would not be able at 
once to avail himself of the revenues from the Amaram and 
Kattubadi lands which had been granted on military service, it 
was proposed to fix the total payment in respect of peishcush. 
and military contribution at pagodas 1,20,000 and to reduce 
this still further to pagodas 1,11,508 as compensation 
for the revenue arising from sayer, spirits and salt which 
it was the intention to retain under the administration of the 
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Company: ‘The future peishctish was thus arrived at-by taking 
the.old peishéush pagodas! 21,673 and adding a contribution for 
the abolition of military service. ‘This, as pointed out in’ para- 
graph 37, was very different from the system generally adopted, of 
fixing the peishcush at two-thirds of the gross revenues of the 
Zemindari which would have increased: the future peishcush to 
pagodas 162,840. The proposals of the Special Commission 
= thus covered the case of the Amaram and Kattubadi inams, 
but said nothing as to the other classes of inams to which Mr. 
Stratton had called attention. It may however be taken that if 
the Special Commission -had considered that’ these inams' ought 


to be reserved they would have said so.' The Government of 


Madras in Exhibit E, dated 24th ‘August 1802 adopting im full 
the proposals 'of the Special Commission:resolved-that the military 
services of the Western Poligars should be commuted for à&n 
equivalent in money and that the amount of the equivalent should 
be as proposed by the Special Cominission. Effect: was given to 
the decision of Government in the‘four sannads which were drawn 
up bearing the same date, and it is on the construction of these 
gannads that the question before us very largely turns. . 
The sanpad in paragraph 3 fixed the annual contribution of 
the Zemindar, including the ' equivalent for the military service 
and the established peishcush at pagodas 1,11,058 which, was 
declared never to be liable to changes under any circumstances 
and io be.“ the permanent annual: demand of Government on 
your Zemindari.” The permanent peishcush was declared to be 
exclusive of the revenue for salt, sayer and abkari, “exclusive of all 
lands and russwms heretofore appropriated: to the cost of the 
Police establishment.” In paragraph 14 it was stated that -the 
foregoing conditions contained an abstract of the obligations and 
duties of the grantee and the rights which he had acquired ; and in 
para.. 15 the grantee, his- heirs; successors and assigns continuing 
to perform the above stipulations and to fulfil the duty of allegiance 
were authorised to hold the Zemindari of: Venkatagiri at the per- 
manent assessment mentioned in the sannad. The inam lands in 
- question in this suit form part of the Zemindari, and not haying 
been excluded, as were the police lands, appear to me as,a matter 
of construction to. have passed under the grant, and I think that, 


subject to the rights of the jnamdars, the: Zemindar. is entitled ` 


‘to hold them under the terms of the grant: subject, to the payment 
15 s 
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of the permanent peishcush, and that Government has no right 


to levy any fresh assessment in respect of them. I may mention 
that in the judgment Ex. Q2 of Sir Charles Turner, C. J. and 
Muthuswamy Aiyar, J. in S. A. No. 974 of 1881 it was held with 
reference’to one of the other sannads issued on the same day and 
in identical terms that inams of this nature are resumable by the 


. Aemindar. 


There is also every reason to believe that the omission to 
reserve these inams in the sannad was deliberate. Mr. Stratton’s 
proposals must have been under consideration of the Special 
Commission presided over by a member of the Madras Govern- 
ment at the same time that the provisions of the Permanent 
Settlement Regulation, Reg. XXV of 1802, were under the con- 
sideration of the Madras Government which passed it on July 13th 
some six weeks before the issue of the sannad. As regards the 
reserved articles of revenue, 3. 4 followed closely the provisions 
of the Bengal Regulation of 1793, but whereas 8. 8 art. VII (8) 
of the Bengal Regulation, printed in Ex. 1, only reserved “Jands 
at present alienated and, paying no public revenue which have 
been or may be proved to be held under illegal and jnvalid titles, ” 
in Madras Regulation XXV of 1802, S. 4, the reservation is made 
not only as regarding these lands under the name of “ lakhoraj 


‘lands or lands exempt from ihe payment of public revenue” but 


also as regards “all other lands paying only favourable quit-rents”’, 
words which cover the inams now in question. Though the san- 
nad does not in terms allude to Regulation XXV of 1802, yet the 
similarity of the provisions of the sannad and of the Regulation 
and the close correspondence between the language of S. 5 of the 
sannad relating to reservations with that part of the Regulation, 
S. 4, which deals with the reservations in question make it clear 
to my mind that the framers of the sannad had the provisions of 
the Regulation before them; and this is made even clearer by 
reference to Hix. SSI the sannad issued to the Zemindar of 
Bangarupalayam on the same day, in which, though Regulation 
XXV of 1802 is not expressly referred fo, the language of the 
reservation clause closely follows the language of S. 4 of the 


Regulation and expressly reserves Jakhiray lands and Jands held 


on favourable quit-rent, the quit-rent of which is alone included 
in the settlement.. 
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The correspondence which pass3d at the time of the grant, 
Ex. D, E, F, and B1, suggests that this exceptional methoc 
of dealing with these four Zemindaris was dictated by reasons o- 
policy, as the Government were anxious to secure by peaceable 
means the disbandment of the military forces of the Zemindars 
at the earliest opportunity, and Hx. Bl, the report of the 
Special Commission in the following month, shows the great 
satisfaction which was felt when this was accomplished. 


It is then said that supposing this to be the effect of the 
sannad if was opposed tothe provisions of Regulation XXYV anc 
so invalid. In answer to this it was contended that it is not 
shown that Regulation XXV of 1802 was in force when the 
sannad was issued. In Clarke’s Regulations it is stated to have 
been passed on the 13th July 1802, but it is contended that that 
only means that it was passed by the Madras Government or 
that day, and that it did not come into force until it was promul- 
gated, which I suppose means published. The Regulation was 
made by the Governor-in-Council ctnder the powers conferred 
upon him hy 40 Geo. III C. 79 S. 1L fo make regulations for the 
Provincial Courts and Councils in the same manner as had been 
provided by 37 Geo. III, C. 142, 5. 3 for Bengal. This power 
must be distinguished from the power to make regulations for 
the Presidency Towns affecting the law administered in the 
Supreme Court which was conferrec in Bengal by 13 Geo. IIL, 
C. 63, S. 86 and in Madras by 47 Geo. IIL, Ss. 2 ©. 68, 8. 1, 
- both of which required the regulatiors to be approved by the Su- 
preme Court. Power fo make regulations for the Provincial Courts 
and Councils without the approval of the-Supreme Court was 
expressly conferred in Bengal by 21 Geo. 3 C.70, 5. 23, and 
recognized in 33 Geo. 3, C. 52, and in the exercise of these powers 
a body of Regulations was framed in Bengal, one of which, 
Regulation XLI of 1793, prescribed the method in which regula- 
tions should be madeand passed.. The main provisions of this 
Regulation ‘were embodied in the Act of 87 Geo. 8, C. 142, S. 8, 
the provisions of which were made applicable to Madras by 40 
Geo.8, C. 79, §..11, and under the powers so conferred the first 
thing the’ Madras Government did was to reproduce Bengal 
Regulation XLI of 1793 as Regulation. I of 1802. Under S. 8 of 
the Act of 37 Geo, 3, C> 142 the regulationg were to be registered 
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‘The -in the judicial department and formed into a regular code and 
of aes printed with translations, and all Provincial Courts were.required 
Taia ta regulate their decisions by such regulations. 


Maharajah, of 


Venbatagivi. ' By Regulation I of 1802 passed under, these powers, the 
The: Chiet regulations were to be recorded in the judicial department and 
a ‘iStice, then framed into a regulation and printed and published as there- ` 


after directed. I do not think the condition imposed by the Act. 
of 1797 were intended to be conditions precedent to the coming 
into force of the Regulation, as if that had been the case, Parlia- 
ment would have said so explicitly as in the Acts of 1773 (13 
George 3, C. 63, S. 36) and 1807 (47° oes 3, Sess. 2, C. 68, 
S 1.) s 


-~ a 


As regards Regulation XXV of 1802, it seems to me to ‘be — 
the proper inference that the provisions of Regulation I of 1802 
as to’recording it in the judizial department and framing it into 
a regulation were complied with before it was passed, because I 
take it that it was passed as’ recorded on July 13th, 1802 in its 
present form which is. that of a regulation. As regards the 
other . provisions as to’printing and distribution I do not find 
anything in Regulation I which. postpones the. coming into 
force of a regulation until they have been complied with. A 
reference to‘the .Bengal and Madras Regulations passed under 
the Acts already mentioned shows that the date on which the 
regulation was passed is set out in each case-in the heading, and 
that ordinarily there is no provision in the body of the regulation 
as to when it was to come into force; and, whereas the date of 
passing is given in each case; the authorised editions of the regu- 
lations do not assign any dase'.of promulgation as distinct from 
passing. The inference appears clear to my mind that the regu- 
lations were intended to come into force unless it was otherwise 
provided as from the date af passing. The case of-D’Souza v. 
Wroughton 1827 4 Beng. S. D. A. 225 did not decide that a 
regulation only came into fozce when promulgated, but that the 
provisions of a particular Ac: of Parliament limiting the jurisdic- 
tion of the Court of Requests as regards military officers did not 
nS apply to cases before the pcssing of :Bengal Regulation XX.of 
1825 which promulgated thcse provisions. It must thérefore be 
taken that Regulation: XXV of 1802 was in force. on ae ati 
August 1802 when the sannads were issued, 
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Here I may observe that both the District Judge of Nellore 
and the Subordinate Judge of Chittoor in the case which is the 
subject of another appeal (Appeal No. 138'of 1913) have held 
that the provisions of Regulation XXV of 1802 do not apply as 
the sannad was not, issued under’ that Regulation. It is quite 
true that the Regulation is not mentioned, but if it had come 
into force as I have held at the date when the sannad was grant- 
ed, it seems to me that its provisions ag fur as applicable were 
binding on Government and that is had no power to disregard 
them and this though it was the same body, thé Governor-in- 
Council that passed the Regulation and issued the sannad, as 
Regulation. made by Government under statutory authority in 


its legislative capacity, would be binding on it in its executive . 


capacity. 


This brings us to the most imsortant question in the case 
whether, supposing the terms of the sannad to be clear, Govern- 
ment is at liberty to disregard them on the ground that they are 
in contravention of the provisions of Regulation XXV of 1802, 
S. 4, 12 and 18. In view of the recognition for nearly a century 
of the rights which are now challenged I think this cbjection 
should be very clearly made out. It is said inthe first place that 
S. 4 restricts Government from alisnating any of the reserved 
articles of revenue therein mentioned. The section: however 
merely recites that Government had reserved these articles of 
revenue, and provides that the permanent assessment of the land 
tax should be made exclusively of them. I do not think that it 
was intended by this section in any way to restrict the full power 
of alienating all classes of land revenue which Government had 
under the treaty of cession with the Nawab and the provisions of 


the Act of 1793 by which the.Government and administration of | 


the Presidency were vested in the Governor in Council. The 
section appears to me to have been enacted alio intuitu and like 
some other parts of the Regulation to be largely declaratory and 
explanatory of the position which the Zemindars were'to occupy 
_ under the sannads that were to be granted to them. In paragraph 
14 of the present sannad it is stated that it contains an abstract 
of the obligations and duties of tke grantee and of the rights he 
had acquired, and this I think-correctly describes the object with 
which the Regulation was framed and the sannads issued. ‘This 
accounts for the express reservation -in 8. 4 and in the sannads of 
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salt and saltpetre, sayer, abkari and profession taxes. These 
reservations were not legally necessary as a right to levy these 
taxes would not pass under the sannads granted in this or other 
cases,-as held with regard to one of these sannads in Vedanta v. 
Kanniyappa 1, where it was held by the Fyll Bench that the 
settlement effected under the Regulation was a settlement of land 
revenue and not of taxes suck as moturfa etc. 


l As however Zemindars had been accustomed to levy them it 
was thought right to make it plain that they had been reserved, 
and it was considered necessary to do the same with regard to 
particular articles `of land revenue which it was proposed to re- 


_ serve, and to enact as to all of them that the permanent assess- 


ment of the land tax should be made exclusively of them. This 
seems to me to amount to a provision that the reserved articles 
of revenue should not be taken into account in arriving at the 
amount of the land tax which the Zemindar was to pay, and not 
to mean that these articles were not to be taken into account 
when they were not reserved but granted to the Zemindar. In 
the case of the present sannads it is admitted that the -maram 
and Kattubadi inams, which come within the provisions of 8. 4 
equally with the inams now in question, were granted to the 
Zemindar, and it is also clear that they were taken into account 
in the permanent assessment of the land tax, but it has not been 
suggested that this involved aay contravention of the provisions of 
8.4, Full effect may I think be given to 8.4 by holding 
that it was not intended tc affect the power of Government 
to alienate the reserved arzicles if so minded but only to 
secure that the Zemindar sho.ild not be assessed on what was not 
granted to him. It may no doubt be said that this follows from 
the reservation, but if must bs remembered that the main object 
of passing the Regulation in this form and issuing the san nad 
was to make things plain tu the Zemindar and to guard against 
any sort of misunderstanding however unreasonable. In this 
view the effect of S. 4 was to obviate misunderstandings and to 
enable the Zemindar to objecs to the reserved articles being taken 
account of in fixing his peisheush. It cannot I think have been 
the intention of the Governoz in Council in his legislative capa- 
city to pass a self-denying ordinance depriving himself of the 


1. (1885:I.L. R.9.M, 14, 
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power which he possessed to deal with the reserved articles of 
revenue in such a manner as might be necessary in the public 
interest. ` At the time the Regulation was passed, Government 
one of whose members was on the Special Gommission must 
have been aware of Mr. Stratton's proposal that Amaram and 
Kattubadi inams should not be reserved in the case of these 
Zemindaries. I cannot think that in enacting 5. 4 Government 
intended to debar itself from giving 3ffect-to this proposal, or that 
when it did so shortly after the passing of the Regulation it con- 
sidered that.it was infringing the law which it had just enacted. 


Similarly I think that the provisions of Ss. 12 and 13 © 


prohibiting the Zemindar from ‘resuming, or fixing a new 
assessment on certain classes of inams without the consent of 
Government, and providing for the imposition of a fresh assess- 
ment on the Zemindar where such assent was granted must be 
' construed as confined to cases in wh:ch pursuant to the policy 
enunciated in S. 4 these inams had been reserved and not taken 
into account at the settlement of the land tax. These sections 
provided a procedure by which these reserved inams could be 
resumed by the Zemindar and incluced in the Zemindari in con- 
sideration of gn addition to the peishcush payable by the Zemin- 
dar, and are I think inapplicable to cases Where’ Government had 
not reserved but parted with its rizhtto these ‘items of land 


revenue in favour of the Zemincar. They proceed in my’ 


opinion on the footing that the land -evenue in question had been 
reserved and was até the disposal of Government and were not 
intended to apply to cases where Government had parted with 
the right, soas to enable it to derogate from itsgrant. The 
question of the effect of Ss. 12 and 13 has an important bearing on 
the case as it is in respect of inams of the nature mentioned in 
the sections that a declaration is sought. The result of holding 
them applicable would be not to eniitle Government to resume 
the inams but to prevent the Gemindar from resuming them 
without the consent of Government, and to make’ a liable to be 
assessed on them when resumed. - 


The next question is whether the case is res judicata by 
virtue of the decree of the Provincia. Court of Nellore in OÙ S. 
No. 13 of 1818, Exhibit G. That suit was brought by the 
Collector on behalf of Governmens against the Zemindar of 
Venkatagiri for the recovery of two villages in the .Zemindari 
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which the defendant had “ səquestered ” which the context shows 


means resumed ‘The inams in question appear to have been of 


the character specified in S. 12 of the Regulation. It was averred 
in the plaint that the accounts showed that these villages were ex- 
cluded when the “ cist, ” thas is to say, the permanent assessment 
was fixed; that there were sannads to prove that they were 
regularly exempted lands not included in the jumma of the 
Venkatagiri Zemindari; and that the Zemindar -had consequently 


_ no right to sequester them. For the defence it was alleged 


that the claim was contrary to the Regulation and the perma- 
nent sannad and that the lands had been properly. resunied by the 
Zemindar. 

The Court were of opirion that the cause of action was not 
distinctly laid, as the terms under which the villages had been 
granted by the defendant’s ather were not set out, nor had the 
sannad granting them been produced in Court. In the absence 
of this sannad they considsred that there was not sufficient 
evidence to prove that the villages sued for were granted: under 
an invalid title or that they were illegally resumed by the 
defendant. 

They proceeded to obse=ve that the defendant had filed his 
sannad from Government, the one now in question, and other 


' documents which were mctre than suflicient to invalidate ` the 
- plaintiff's claim, and after considering ‘these documents concluded 


as follows :—“ In the opinioa of the Provincial Court the reser- 


' yation‘ to Government of the right of resuming lakhiraj lands 


having been also specially omitted in the permanent cowle (the 
sannad) granted to the defendant, the plaintiff has no right what- 
ever to the two villages sued, for, and the Court accordingly 
disallow his claim, dismiss kis suit and award that he shall pay 
all costs as follows.” Thus the suit was expressly dismissed on 


- the. ground that Government had no right whatever to the two 


villages by reason of their being lakhiraj once. The question 
clearly raised by the suit was whether lakhiraj villages were 
reserved to Government, and the decree was that they were not 
and that Government had no right whatever to the villages sued 
for. This appears to me to be a decision that the revenue of 
lakhiraj villages generally was not reserved toGovernment under 
the sannad and that Government had no right: to resume them. 
Two objections have been taken in the lower Court and 
here as to this issue being to any extent res judicata. {Iti is ‘said 


mn 
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that the suit was dismissed on two grounds and that therefore The 
neither of these grounds is res judicata. I agree with the Dis- eye 
trict Judge that the substantial ground on which the suit was India 


dismissed was that Government hac no right to the lands; and Maharajah of 
that even if the suit was decided cn two grounds that will not Venkategiri. 
dispose of the plea of res judicata. This is in accordance with The Chiel 
_the decision in Peary Mohun Mukerjyee v. Ambica Churn Bando- pene 
padhya 1 which was followed in Mellisheri Ileath Vasudevan 

Nambudri v. Kovoor Chathath Kanran Nambiar 2. Lastly it is 

said that the decision was not res jrdicata because it was errone- 

ous in Law, and Parthasaradi v. Chinnakrishna, 3 Venku v. 
Mahalinga, £ Mangalathammal v. Narayanaswami Aryar, > | 
Natesa Chetti v. Vengu Nachiar €and Batj Nath Goenka v. 
Padmanand Singh 7 were cited. Cn the other side we were 

referred to Aghore Nath Mukerjee v. Kamini Debi 8 where the 

question is elaborately discussed by Mookerjee, J. and to Mohamaya 

v. Ram Khelawan 9 and Badar Bee v. Habib Merican Noordin 10 

where it- was held that where a will had been construed in 

a suit between the parties, that conssruction even if erroneous was 

binding on them in a subsequent stit relating to property not 

involved in the original suit. Following this decision I do not 

think thatthe decision of a competent Court on such a question 

as the right of Government to resume inams in Zemindaris 

which involves so many considerat:ons can be said not to be 

res judicata on the ground that itis erroneous in law. In 
Mohamaya v. Ram Khelawan 9 the question was to the effect of 

a parwana or sannad in the light of the Bengal Regulations and 

it was held that a decision on this point in a previous suit even 

sf erroneous would be res judicata between the parties. 


The appeal is dismissed with costs payable in three months. 


Phillips, J.:—I agree with the learned Chief Justice in the 
conclusions at which he has arrived and need add but little to 
what he has said. From the correspondence that took place be- 
fore the issue of the sannad (Exhibit C.) to the plaintiff's pre- 
decessor in title, I think it is quite clear that Government was not 


Phillips, J. 
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effecting a mere permanent settlement of land revenue, but was 
acting with an eye to the political situation. The Zemindar of 
Venkatagiri was a powerftl neighbour, who commanded the 
services of a considerable number of military retainers, and when ’ 
it became necessary to abolish this military service Government 
had to consider carefully the action to bé taken. Asa result of 
careful enquiries, it was decided to enhance the Aemindar’s 
peishcush, because in future he ‘would be relieved of his obligation 
to furnish troops and the corsequent expense, but the enhance- 
ment ordered was considerakly less than the whole cost of the 
military establishment. A further deduction was made on 
account of the reservation by Government of the revenue arising 
from “sayer, spirituous liquors and salt.” This reservation is 
clearly set out in the sannad, but inamsare not reserved. Adunit- 
tedly two classes of inams, smaram and Kattubadi were granted 
to the Zemindar and his right to resume these has not been 
disputed. 


Mr. Stratton in his report (paragraph 94 of Exhibit B 5) 
distinctly raises the question of reserving the other inams, and 
consequently the omission ta reserve them in the sannad must 
have been deliberate. From the calculation adopted, in fixing the 
final peishcush it is clear thas the peishcush was not fixed with 
reference merely to the assessment. The former fixed peishcush, 
which was very small, was merely enhanced by a portion of the 
military expenses of which the Zemindar would in the future be 
relieved. This, I think, skows that the settlement partook some- 
what of political character and was not merely based on a con- 
sideration of revenue. 


The only question that raises any difficulty in this case is 
whether Government in issuing a sannad which included the 
grant of the inams acted ultra vires by reason of the provisions 
of Regulation XXV of 1802. In S. 4 of that Regulation it is re- 
cited that Government had raserved to itself the entire exercise 
of its discretion in continuing or abolishing, arsong other things, 
the revenue included under the head of lakhira] lands and all 
other lands paying only favourable quit-rents, and that conse- 
quently this source of revenus and others should be excluded in 
making the permanent assessment of land tax. This appears to me 
to be a provision protecting the interests of the Zemindar, in that 
jt debąrs the Goyernment from calculating land-tax on certain 
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articles of revenue. I can see nothing in the section which debars The 
ane. . Secret 

Government from exercising its sovereign right to make a grant pf State fol 
_of lakhiraj lands. Government by she Regulation reserved to India 


itself the right of abolishing or sontinuing such a source of iabaraiah of 
revenue, but it did not debar itself from making a grant of such Venkatagiri. 
revenue. It was obviously the intension of Government to grant Phillips, J. 
the inams to plaintiff for otherwise. the reservation would have 
been made, as was done in the case cf other sannads issued at the 
same time. There is yet a further qcestion whether under Ss, 12 
and 13 of the Regulation plaintiff is precluded from resuming 
inams except with the conseni of Government, and under certain 
conditions. These sections are more definite than section 4 and 
I have some doubt as to whether they are applicable here, but on 
careful consideration I agree with the learned Chief Justice’s 
conclusion that these sections are only applicable when inams 
have been reserved by Goverment in accordance with section 4. 
This appears to be the only reasonable interpretation, for other- 
wise, the Zemindar would be unable to resume them without the 
sanction of Government, and would thus be in much the same 
position as regards these inams, whether they had been granted 
to him or not., The provisions of these two sections are not 
‘therefore applicable to plaintiff's grants. Iam strengthened in 
this opinion by the admitted rights of the Zemindar in regard to 
the Amaram and Kattubadt inams. Plaintiff's contention that 
the inams had been granted to him was upheld by the Provincial 
Court in 1822, and noappeal was filed by Government, apparently 
because it was then realised that suck a grant had been intended 
to be made, as appears from Exhibit K, a letter from the Board 
of Revenue to Government in 1823. 

Government having acquiesced in this interpretation of 
plaintiffs rights for over 80 years, I s20uld like to be very clearly 
satisfied that the grant was ultra vires before accepting such a 
conclusion. In the view, however, shat I take of section 4 of 
Regulation XXV of 1802, I am not ab all satisfied that the grant 
is ultra vives. The decision in Vedania v. Kanniyappa 1 that the 
Zemindar could not levy muhtarafa, although it was not specially 
excluded in his sannad, does not help us much in this case, for the 
Judges who decided that case were very careful to distinguish 
muhtarafa (which is a tax) from Jand revenue. 


1, (1885) I. L. R. 9 Mad. 14. 
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As regards the question of res judicata it appears from the 
Judgment of the Provincial Court that Government’s suit to set 
aside the resumption by the Zemindar of the villages of Poodi 
and Perjanattam was dismissed on the ground that “ the reserva- ` 
tion to Government of the rizht of resuming lakhira] lands having 
been also specially omitted in the permanent cowle granted to 
defendant (i. e., the Zeminder) the plaintiff (t. e, Government) 
has no right whatever to the two villages sued for’. This is a 
distinct finding as between tae two parties that Government had 
no right to two specific lakh-ra] villages in plaintiff's Zemindari 
on the ground that they had been granted to the Zemindar. 
These two villages are included in the present plaint schedule A, 
and ‘it is not suggested that they stand on a different footing to 
the other suit inams. The right of Government to resume the 
plaint inam lands is therefors res judicata, between the parties. 
The question of whether a prior can be ignored as res judicata, 
because it is erroneous in law has been elaborately discussed by 
Mookerjee, J, in Aghore Neth Mukerjee v. Kamini Debi 1 and I 
agree with his conclusion that it is only decisions on questions of 
pure law that can be so treated (vide also Mohamaya v. Ram 
Khelawan 2.) In this case the question is one of mixed law and 
fact and consequently I hold that it is res judicata. 


I accordingly concur in the order iia ` 
A.V. V. ; 


IN THE HIGH COURT DE JUDICATURE AT MADRAS. 


Present:—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Srinivasa Aiyangar. l 
The Secretary of State for India in Council Appellants * 


represented by the Collector of Tanjore (Defendant.) 
v. 
Rangasami Iyengar and othsrs ... Respondents 
(Plaintijs.) 


Criminal Procedure Code, S. 88 —Attachinent under, of the share of a member of 
a joint Family—W hether effects a severance of his share—Rights of subsequently 
born members. 

The attachment under S. 88, Criminal Procedure Code of the property of a 
member of a joint Hindu family wko has absconded does not effect a severance of 
his share in the joint family properzies. By attaching his property, the legislature 
only intended to give the Government a hold on the property till the absconder 
surrenders himself. ‘So far as'the property under attachment is concerned, the 


- Government is not.ina better pcsition than the absconder; and if is liable to 


fluctuations by subsequent births ia the family. 


"3. A. 208 of 1914. 19th April 1916. 
1 (1909) 11 0. L. J. 461. 2 (1911) 15 C. L. J. 684. 


N 
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Where atthe time of the order of attachment under S. 88 of the Oriminal 
Procedure Code of the property of the 1st plaintiff, a . member of a‘ Hindu joint 
family, the 2nd plaintiff, was in the womb, and the 3rd plaintiff was” born some 
years afterwards, and no further ordar was passed by the Magistrate. 

Held, each of the plaintiffs was entitled to one-third of the joint family pro- 
perties. 


Second Appeal against the decree of the Court of the Subor- 
dinate Judge of Negapatam in A. S. No. 260 of 1911 preferred 
against the decree of the Court of the District Munsif of Tiruturai- 
pundi in O, S. No 47 of 1910 and the memo, of objections filed 
by Respondents. 

The Government Pleader for Appellant. 

S. T. Srinivasa Gopalachart and N. Srinivasachari for 
Respondents. - 

The Court delivered the following ° 

Judgment :—It was sought to be argued before us that the 
finding as to the publication of the proclamation is not warranted 
by the evidence. We see no force in this contention. 

In the view taken by the Full Bench, the further question arises 
whether the attachment by the Government takes away the right 
of the 3rd plaintiff to claim a share in the property. The property 
is found to have been ancestral. It is also found that at the 
time of the attachment, namely July 1898, the second plaintiff 
was in the womb. The 3rd plaintiff was born some years after. 
‘On: these facts the point for decision is whether the Government 
obtained an absolute right to the share of the 1st plaintiff as on 
the date of the attachment so as to deprive the 3rd plaintiff of 
his share on partition. The answer to this question is not free 
from difficulty. It is well-setiled that an attachment by a Civil 
Court in execution of a decree does not confera lien on the 
attaching creditor. Is the attachment under the Code of Crimi- 
_ nal Procedure different in its nature and effect from a Civil 
attachment ? The mode of attachment prescribed in Cls. (3) and (4) 
of S. 88 of the Code of Criminal Procedure is practically identical 
with the procedure to be observed under the Code of Civil Proce- 
dure. The difference arises from the language employed in Cl. (7) 
of that section. Under that clause_the property after the period 
prescribed is declared to be “ at the disposal of the Government”. 
If this clause is read with 3 (d) and 4 (h) it seems to us that 
the accruing to Government- by the property being at their 
disposal is only to secure to the Government the enjoyment of 
the income during the continuance of the attachment. (See 


The 
Secretary of 
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India 
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Ths also the case of Bishonath Sircar 1). There are no words in 

ss aie S. 88 or 89 vesting the property or the share of the absconder in 

India the Government. Form V in Schedule V of the Code directs the 

Rangasamy Magistrate ‘‘to hold the same (property) under attachment pend- 

paneer ing the further order of this Court.”- It is not said that any 

further order was passed by the Magistrate. The intention 

apparently is to give the Government a hold on the property 

till the absconder surrenders himself. There is no indication in 

the section that by the process of attachment a confiscation of the 

property was to be effected. It seems to us that the Government 

, cannot be ina better position than the absconder so far as the 
property under attachment is concerned. 


In the opinion delivered by the Full Bench it is pointed out 
that the share attached is “af course subject to the rights of the 
other members ofthe family” and that an appointment of a 

_ receiver to realise the share of the absconder would not “ neces- 
sarily take the property out of the hands of the managing mem- 
ber.” These observations indicate that quod the property at-- 
tached, the rights of the Government are governed by the ordinary 
Hindu Law. The contrary view that the attachment effects a 
severance of the co-parcenary would render these observations in the 
Judgment of the Full Bench meaningless. Mussamat Golab Kunwar 
v. The Collector of Benares ? was acase under Regulation IX of 
1796 which as- regards attachment substantially lays down the’ 
same procedure as the Code. In that case the Governor-General 
in Council passed an order of confiscation subsequently. In thè 
present case no such order was passed, nor was our attention 
drawn to any provision by which a confiscation can be made. 
Notwithstanding the order of confiscation, the Judicial Committee 
held that the widow of a member of the family was entitled to 
maintenance out of the ancestral estate. This is what they say 
“The only other question is, the right of Mussamat Golab 
Kunwar to maintenance out of the whole of the property held 
to be ancestral. Nothing was urged at the bar against this 
right; and it appears to us that on the principle of the 
decree, it ought to havebeen recognised.” If the confiscation 
did not deprive the widow of her right to maintenance, it can 
only be on the ground that the property continued to be joint 





1. (1865) 8 W. R. Cr. R. 68. 2. (1847) 4 M. I. A. 246, 


- 
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family property subject to the liabilities which rested on -it in the 
hands of the owner. | OS 


_ In Juggomohun Bukshee v. Roy Mothooranath Chowdhry 1 the 
Judicial Committee held that a confiscation under the Regulation 
had not thè effect of affecting əncumbrances, and pointed out 
that the Regulation being a penal one should be construed strictly. 
' These observations apply with equal force to Ss. 87 to 89 of 
the Code of Criminal Procedure.. The languagé of these sections 
do not warrant the construction that from the date of attachment 
the interests of the absconder is severed and vests ’in the Govern- 
ment. We must therefore hold that plaintiffs 2 and 3 are enti- 
tled to their 2/8 share in the properties in suit. We pass a 
preliminary decree for possession. of the 2 share to plaintiffs 2 and 
8 and direct the District Munsif to pass a final decree as to past 
and future mesne profits. Parties to pay and receive propor- 
tionate costs throughout. Plaintiffs will pay the court-fee in the 
first instance and will get 2/3 of it from Government within three 
months from the date of the final decree. 

C. A.S. ` 


— p ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir John Wallis, Chief Justice, Mr. Justice 
Abdur Rahim and Mr. Justice Srinivasa Aiyangar. 


Sunkara Venkataratnam and others ... Appellants * (Defen- 
v. dants) 
Sri Rajah Varadarajah Appa Rao Bahadur, Respondent (Plain- 
Zemindar Garu. - a tiff.) 


Madras Estates Land ¿Lot (L of 1908)-S. 3 el. (7)—“Old waste” — Land 
uncultivated for 10 years immediately preceding 1900 —Detting in 1900 to A and 
after expiry of that lease to B—B m possession at date of Act—Hjechnent suit 
against B—Maintainability—"' At the time of the letting’’ in sub-cl. (1) of Cl. (7) 
of S. 3~Meaning—Difference between sub-cls (1) € (2). 

Where land, which had been uncultivated for 10 years immediately preceding 
1900, was let in that year to A, and was-relet to B after the expiry of the first 
lease, and was in his occupation at the time of the passing of the Madras 

istates Land Act, 

Held, in a suit by the landholder to eject B from the land, that the same 
was ordinary ‘“‘ryoti land” and not ‘‘old waste” within the meaning ‘of the Act, 
and that, as under clause (1) of S. 6 of the Act, B acquired an occupancy riglit 
in the land, he could not be ejected from_it. 

ST, P. A. No. 20 ọf 1915.. © ‘16h March, 1916; 

1. (1867) JI MILA. 223 at 289, 
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Appeal under Cl. 15 of the Letters Patent against the judg- 
went of the Honourable Mr. Justice Oldfield in S- A. No. 94 of 


1914 preferred against the decree of the District Court of Kistna 


in A. S. Nos, 491 and 516 of 1912 (Summary Suit No. 9 of 1910 
on the file of the Head Assistant Collector, Bezwada). 

V. Ramadoss Jor Appellant :-—The question for decision is 
whether suit land is “ Old waste ”' within the Estates Land Act. 
Section 3 sub-section 7 Cl. (1) of the Act defines “old waste.” 
The definition has regard to the time of the letting in question. 
The period of uncultivation must be within 10 years before letting 
and this period of 10 years should be within 20 years before the 
Act. See Sarvarayudu v, Venkataraju 1. Inthe present casethe land 
was first let in 1901 to one person for a period of 5 years, that is 
till 1905 and re-let to my client in 1905 for another period of 5 
years. It did not remain uncultivated for ten years before ‘the 
letting to me because it was cultivated for 5 years before. 
Hence the land in questior is not “old waste” within the 
definition aud my client has acquired occupancy rights. 

P. Nagabhushanam for Respondents :—In the present case 
the period of uncultivation relied upon is before the Act. If 
the land was uncultivated for 10 years before the letting in 
question whether or not the >eriod was immediately before the 
letting in question and whether or not the period was continuous, 
the requisites of the definition are satisfied provided the 10 years 
period was within 20 years kefore the Act. The word “immedi- 
ately’? which occurs in Cl. (2) does not occur in Cl. (1). 

[Srinivasa Aiyangar, J:—If your contention is right, the 


- words “at the time of letting ’ might well have been omitted.] 


[Abdur Rahim, J. :—Can land which was “ old waste” once 
within 20 years before the Act cease to be old waste and again 
become old waste. ] 7 

Yes, it can. Where the land remained uncultivated for a 
continuous . period of 10 years before the first letting and not 
before the letting in question, the definition is satisfied, 

Abdur Rahim, J :—If that is so, land which was once “old 
waste” cannot cease to be “old waste”. 


It may be the first letting or any letting within 2 20 years before 
the Act. 


L (1913) I. L. R. 38 M. 459, 
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- Abdur Rahim, J :—If you once soncede that the period of 
cultivation need not be before the first letting, there is an end 
of your case, having regard to the facts of the present case. 


The expression “at the time of letting” applies only to cases 
where the uncultivation period is (1) parily before and- partly 
after the Act and (2) entirely after the Act. 


_ V. Ramadoss in reply 
The Court delivered the followirg 


Judgments :—The Chief Justice.—The question in the case 
is whether land which ‘had been uncultivated for 10 years immedi- 
ately preceding 1900, and was let in that year, and was re-let to 
the present defendants after the expiry of the first lease, and was in 
the occupation of the defendants at the time of the passing of the 
Madras Estates Land Act comes witkin the definition of old waste 
in that Act. The main principle of the Act, as declared in S. 6, 
is that every one in cccupation of rycti land at the passing of the 
Act or thereafter admitted to occupation acquires an occupaney 
‘ right; but ata late stage of the Bil, as is- well known, it was 
provided asa concession to land-hclders that this should not 
apply to old wdste as defined in the Act. The term ‘old waste’ is 
rather a misnomer. “Ten-year old waste” would better describe 
what is meant, and even this would not be satisfactory as in some 
cases it is not necessary to show that the land was waste for ten 
years. Old waste means ryoti land admission to which is not to 
confer a right.of occupancy, and was no doubt so called because 
the land-holders in whose favour the exception was made, specially 
objected to the creation of occupancy right in land which had long 
been waste which they claimed to be their private property. The 
definition consists of two parts, and 3o satisfy the first part, the 
land must have been in the possession of the’ land-holder for a 
continuous period of not less than 10 years and have been out of 
cultivation during.that period. Such’ continuous period may be 
before or after the passing of the Act or partly before and partly 
‘after the passing of the Act, but must not have commenced before 
July 1888. Further the land must have been in this condition 
for a continuous period of ten years ` at the time of letting, ? the 
words we have to construe. There is no provision in the first 
part of the definition such as we find in the second part that the 
prescribed period of ten years must have been “ immediately prior 
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to such letting ” and it has to be considered whether the omission 
of these words makes any difference. Supposing thé lands to 
have been in possession of the land-holder and out of cultivation 
for ten -years after 1888 and the land-holder to have. then 
cultivated them himself for some years and subsequently let them, 
they might in one sense be said “at the time of letting” to 
have been owned by him fora continuous period of ten years 
during which period they were continuously out of cultivation, 
even though such period was not immediately prior to the letting, 
but such a construction appears to deprive the words “at the 
time of letting” in this prt of the definition ofall force and 
effect, and may, I think, be rejected upon: that ground. 


If then we assume that under the first part as well as in the 
second the prescribed concition must be immediately prior to 
letting, the next question is, what letting ? Is it any letting by 
the land-holder or letting to the particular tenant who ‘is claiming. 
occupancy right. In the frst part of the definition the words 
are “at the time of letting * and in the second part “at the time 
of any letting after the passng of the Act,” but'I think the only 
difference is that in the second case the letting must be after the 
passing of the Act; and therefore the same question as to what 


‘letting is meant arises as regards both parts of the definition. As 


regards both parts it may be observed that the second part would 
cover all cases coming with _n the first part if it were not confined 
to lettings after the passing of the Act. This restriction was ao 
doubt rendered necessary oy the fact that it would have been 
opposed to a main principle of the Act as embodied in S. 6 (1) to 
allow of occupancy. right being questioned in the case of ryots in 
possession at the time of tne passing of the Act on the ground 


‘that before the passing of the Act they were not entitled to occu- 


pancy right. It was therefore considered desirable to devise 
some other test which should be applicable to cases ‘arising both 
before and after the passing of the Act, and this is what is- done 
by the first part, in which tae ten years period may expire before 
or after tbe passing of the Act. If the words “atthe time of 
letting ” ‘mean whenever inrmediately after the prescribed period 
the lands have been’ let by the landholder, then the land must ‘be 
held to have acquired ‘the character of old waste as from that 
monent and to retain it unsil something happens to deprive it of 
that character such as the acquisition of- occupancy right’ by the 
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tenant under S. 46, and the land now in question must be 
regarded as old waste. If that be the meaning the words “had 
or shall have” would have been more appropriate than ‘has’ 
which.on the other-hand is quite correctly used if the letting 
referred to is the letting in question, that is to say, the letting to 
the ryot who is claiming occupancy right under S. 6 (1) on 
the strength of his admission. Here it may be observed that the 
words “ letting’’ and “tenant” appear to be used throughout 
the Act only in cases where no occupancy right is conferred (cf. 
S. 6 (3) and (4) and§.157,) as admission to ordinary ryoti 
land is not regarded as creating the relation of landlord and 
tenant properly so called. “ Letting” in the one case is there- 
fore more or less equivalent to admission in the other; and if we 
bear in mind that the main principle of the Act is that admission 
to ryoti land confers occupancy right except in the case of admis- 
gion to or letting of old waste, this affords some reason for 
holding that “ the time of letting” intended in the definition is 
the time of admission which under S. 6 (1) would confer 
occupancy right if the land were not old waste ; dnd refers there- 
fore tothe time of admission of fhe person who is claiming 
occupancy right by virtue of such admission I have felt considera- 
ble difficulty as to the correct construction of the definition which 
is by.no means clearly drafted, but on the whole I think that this 
is the preferable construction, and if the conatruction be doubtful 
we shall I think best effectuate the intention of the Legislature 
by leaning to the construction under which the land does not 
lose its character of ordinary ryoti land. See S. 23. In 
coming to the conclusion I have abstained from-basing any in- 
ferences on the presumed iniention of the Legislature as to the 
precise point at issue, except in so far as it appears from the 
terms used. The appeal must be allowed to this extent and the 
suit dismissed, in so far as it ‘seeks to eject the defendants from 
possession, with costs. | 


Abdur Rahim, J. :—The appellants obtained the land from 
which’ the respondent landholder seeks to eject them under a 
lease for 3 years which expired on the 30th June 1909. Their 
first contention is that as they were in possession after the Ist 
July 1908, the date on which the Madras Estates Land Act 
came into force, the landholder is precluded by S. 6 of the 
Act from ejecting them. That is conceded if the land is not 
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‘old waste’ as defined by the Act. The definition of ‘old waste’ 
so far as it bears on the facis of this case is to be found in 
S. 3 clause 7 Sub-clause 1 in these words: “Old waste means . 
and includes any land in an estate which, not being private'land, 
has at the time of letting by the landholder been owned and 
possessed by him or his predscessors-in-title for a continuous 
period of not less than ten years and has continuously remained- 
uncultivated during the time, such period being either after or 
partly before and partly after the passing of this Act, or within 
twenty years before the passing of this Act.’ . The facts found 
are that the land was not cult vated until 1901 when it was for 
the first time leased out for cultivation for a period of five years 
from 1901 to 1905. Thereafser the lease to the defendants was 
granted. 


fos 


The contention on behalf of the lJandholder is that by the 
words ‘at the time of letting’ :s meant the first letting while the 
ryots contend that what is meant is the particular letting in 
question. Both Mr. Justice Oldfield and Mr. Justice Tyabji 
who disagreed on another point, agreed in upholding the former 
interpretation. With all respect, however, I do not find 
sufficient warrant for confining the operation of Sub-clause 1 
only to cases where the land has been waste for 10 years before 
it was first let without any regard to the subsequent condition of 
the land. That seems to be inconsistent with the idea underlying 
under another class of ‘old waste’ defined by Sub-clause (2) ac- 
cording to which any land acquires that character whether culti- 
vated or not if it remains witaout occupancy rights being held 
therein within ten years prior to any letting after the passing of 
the Act. Under this sub-clause therefore land which was once ‘old 
waste’ may cease to beso and become ‘old waste’ again, ‘its 
character varying with the conditions of its occupation. It is 
difficult to understand why it should be otherwise under sub-clause 
(1) so that land which was not ‘old waste’ at the time of the first 
letting cannot become ‘old wasze’ afterwards or land which was once 
‘old waste’ must remain su for ever although it might be cultivat- 


ed for, any length of time. “tis suggested that the phrase ‘old 


waste’ which is quite inapt as applied at least to cases under sub- 
clause (2) must be treated as & merely conventional expression and 
the cases dealt with under the two sub-clauses must be kept quite 
distinct and separate. But it is a well established principle of 


-+ 
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interpretation that of two possible sonstructions the one which Venkata- 
gives a consistent meaning to the different paris of an enactment ratnam 
should be preferred. If sub-clause (1) be taken to apply to cases Sri Rajah 
where the land at the time of the particular letting with reference ee. 
to which the question has arisen, such as, whether the occupier EA 


is liable to be ejected, has remained uncultivated for a continuous Rabin. 
: period of ten years prior thereto, there would be no contlict of 
„ideas between the two sub-clauses, For as under sub-clause (2) 
so under sub-clause (1) the character of land whether it is to be 
classed as ‘old waste’ or not woul change with its condition. 
An examination of the provisions of the Act shows that one 
principal object of the Legislature was ta assure the ryots or 
cultivators of Zemindari lands in the possession of their holdings 
on payment of fair and customary rent. Only with respect to a 
very limited class of land was the right of the landholder to direct 
possession or to free disposition was recognised to a greater or less 
extent, e. g, the landholders’ private lands and ‘old waste.’ 
Even with reference to ‘old waste’ once the landholder admits 
to it a tenant, kis power of dispositior and freedom of contract with 
respect thereto becomes considerably narrowed. (See-Ss. 157, 1538 
and Ss. 46 +049), Whatever especial rights in such lands have 
been reserved to the landlord were so reserved by reason Of the 
fact that they were not in the possession of cultivators of the 
class whose rights or supposed rights the Legislature wanted to 
protect. If the construction that if any land was not ‘old waste’ 
at the time of first letting it cannot acquire that character, after- 
wards either and that once a land is found to be ‘old waste’ 
within the meaning of sub-clause (1) to Clause (7) that descrip- 
tion must adhere to it permanently, were correct, the reasons 
underlying the definition of ‘old wasie’ would at least partially 
disappear. In this case before the tenancy of the appellants 
began the land was under cultivasion for several years and 
therefore counting from the commencement of the appellants’ 
tenancy the land was not uncultivated for a continuous period of 
tén years. So it cannot be said to be ‘old waste.’ This finding 
is sufficient to dispose of the appeal end it becomes unnecessary 
to deal with the other questions raised by the appellants. I 
therefore‘agree in the order proposed, 
Srinivasa Aiyangar, J. :—This appeal arises out of a suit bya Srinivasa 
landholder to eject the a from land let to them before Aiyangar, J. 
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the passing of the Estates Land Act, on the expiry of the term. 
The first question for determination is whether the land when 
let was ‘old waste,’ and this Cepends on the correct interpretation 
of the first clause of the defimtion of ‘old waste,’ or rather of a 
few words in it. The’ clause in question is in these terms: 
“Any land which has at the zime of letting by the landholder 
been owned and possessed by him or his predecessors-in-title for 
a continuous period of not less than ten years and has continu- 
ously remained uncultivated juring the time, such period being 
either after or partly before and partly after the passing of this 
Act, or within twenty years before the passing of this Act;’ and 
the material words to be construed are ‘at the time of letting.’ 
Does it mean at the time of the letting in question, or the first 
Jetting of land which till then remained uncultivated? I think 
the former is the correct interpretation the words and not the 
latter. 


Broadly speaking lands were divided into two main classes, 
the first consisting of lands wiich remained uncultivated for a con- 
tinuous period of ten years at the time of letting, and the second of 
those which, though cultivated either by the Jandholder’s own 
labour or by ryots, were still lands in which no occuyfancy right had 
been acquired. It is only wiere the letting was after the passing 
of the Act that any lands of the latter class could be or become 
old waste. (Sub-clause 2 of the definition). Sub-clause 1 includes 
cases of letting both before amd after the Act. A consideration of 
the two sub-clauses shows that in cases of admission to occu: 
pation after the Act, it was wholly immaterial whether the Jand 
let was cultivated or not, wkether it was cultivated by hired labour 
or by the landholder’s servants, or whsther it was leb to tenant 
from time to time, so long as they did not acquire occupancy right 


under the provisions of the Act. If for example the land remained 


uncultivated and was owned and possessed by the landholder for 
a continuous period of ten years ab the time of any letting after 
the passing of the Act, whether it was the first -letting or other- 
wise, it would be old waste. _ Such would be the result en 
sub-clause 1 or 2 is applied. As regards letting before the - 

the land, to fall under the category of ‘old waste,’ should in 5 
first place have remained urcultivated for a continuous period of 
ten years after 1888, (i.e. 20 years before the passing’ of the 
Act}. It is also, I think, necessary thet it should remain unculti- 


í 
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‘vated for-a periód of ten years at the time of. the letting in contrc- 
versy. If for example waste land’ was brought..under. cultivation 
by the landholder by his own servants or by hired labour in 189€, 
and let for the first-time to a tenant-in 1899 or any year there- 
after, but without a contract in writ-ng, the tenant would acquire 
oecupancy rights under $.6 Cl. (1). A comparison of Cl. (5) 
with Cl: (3) makes it clear that suck a land does not come within 
the definition of óld waste. Cls 2,3 and 5 of S: 6 are illustrations 
or state the consequences of the definition of ‘old waste’. Its 
to be observed that in the illustzation which I have givea 
above, the land was waste for tan years continuously from 
1888. But atthe time of the letting it was not uncultivatec, 
though ' nobody could possibly. have acquired an occupancy 
right during the period when the land was under cultivation 
prior to the letting. In the case supposed the land would not be 
‘old waste’ by reason of its cultivation by the landholder 
himself prior to the letting, it is impossible to conceive any reason 


why if let to tenants in the intervening period it should stil . 


remain old waste. It is to be observed that in waste lands 
brought under cultivation by the landholder he was given higher 
rights than in*old waste. This makes it clear that under the first 
clause for a land to come within tha definition of old waste, t 
really must remain uncultivated for a continuous period of tex 
years prior to the letting in question and not merely at the first 
letting, whether such letting was before or after the Act. 
\ 

' Some support is given to this construction, by the clause at 
the end of the definition, viz., old waste “includes ryoti land i2 
respect of which before the passing of this Act the landholder 
has obtained a final decree of a competent Civil Court establishinz 
that the ryot has no occupancy right, and so long'as no right cf 
occupancy has been acquired suksequent to the date of suca 
decree.” Taking the present case as an illustration, if ` the tern 
of the tenant had expired befare the Ist of July 1908, and if ths 
landlord had obtained a final decree of a Civil Court that he had 
no occupancy right, the land would be old waste. According to 
the construction suggested by Mr. Nagabhushanam, the lani 
would be old waste even though no such decree had been passed. 
The last clause then as applied to ceses falling unido: suk-claus= 
1 would be redundant and useless.: 
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t 

It might appear anomalous that land, which when first let 
was old waste, and which would continue to be old waste so long 
as that tenant was'in possession, should cease to be old waste as 
goon as that tenant is turned out anda new tenant put in. I 
have already stated this would hot be the case with regard to 
letting after the Act. As regards letting before the Act, the 
Legislature did, I think, intend to make a difference. The main 
principle of the Act is to be found in Ss, 6, 8and 9. The intention 
was to confer oceupancy rights on all ryots in occupation of cultiva- 
ble land at the time of the passing of the Act; as regards letting after . 
the Act, the Act safe-guarded the position of non-occupancy tights, 


by giving them facilities for the acquisition of occupancy rights and 


preventing their eviction, except on specific grounds among which 
expiry of the term is not ordinarily one. In a series of cases in 
Madras it was held that wkena landholder lets a tenant into 
occupation of waste lands, in the absence of any particular stipu- 
lations as regards rent or the term, the tenant had occupancy 
rights in the land and was bound to pay only the customary or 
usual rate of rent in the village. But it was conceded that the 
landholder was at liberty to enter into a special contract with 
the tenanis so let, either as regards the rate of rent er the duration 
of the tenancy. An investigation into the question whether a 
ryot had occupancy right or not was attended with great difficulty 
as the landholders generally made no distinction in admission to 
possession of waste lands and the ordinary cultivated lands of the 
estate. They issued the same kind of pattas in both (different 
from the form used for parnai lands where pattas were issued 
for these: lands) and often introduced in ordinary pattas a term 
that the -ryots after the fasli, should not cultivate without 
permission or without a fresh patta, a term which was not 
intended ‘to be enforced. The Legislature might well have 


. intended to make an exception in the case of lands which remained 


continuously uncultivated fo a certain period before the letting 
whose incidents are in controversy. If the land remained 
uncultivated for a continuous period of ten years at the time of 
the last letting before the Act, that is a matter which can easily 
be proved. But if it had been let often, it may be impossible to 
differentiate it from the ordinary cultivated lands of the estate. 


- The language as it now stands is quite apt and is capable of 


- an exact and appropriate denotation. The first clause contem- 
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plates letting after the Act in two cases. In cases where the ten 
years period is computed after the Act, there can be any number 
of lettings as old waste; where the ten years period is, partly, or 
wholly, before the Act, there can be only one letting, as old waste; 
but in all the three cases alike the land should have remained 
uncultivated for a continuous period of ten years before the 
letting in question. The introduction then of ‘atthe time of 
any letting’ and‘ immediately prior’ would be inappropriate in 
the first clause. That explains the difference in the language of 
the two clauses. 


It must also be remembered thai lands which are ‘old waste" 
at one time may become ordinary ryoti land, not being all waste, 
and vice versa. The question always is whether at-the time of 
the letting in dispute the land was old waste; I therefore think 
that the words “at the time of letting” refer not to the first 
letting, but to the letting which is the subject of dispute. In thie 
view the suit lands are not ‘ old waste’; and under clause (1) of 
S. 6 the ryot acquired an occupancy right in the land, and 
he could not therefore be ejected. It is unnecessary therefore tc 
consider the other points raised in ths appeal. The appeal musi 
be allowed and the plaintiff’s suit in so far as it seeks to eject the 
defendants should be dismissed. He.would be entitled to the 
stipulated rent, I agree as to the order for cosis, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Moore 
Mr. V. G. Anantarama Aiyar (Receiver) ... Appellant * (Sup- 


v. plemental 2nd 
l petitioner) 
Yussufji Oomer Sahib ... Respondent (Res- 
i pondent). 


Provincial Insolvency Act—(III of 1907)—§. 86—Insolveni—Mortgage withis 
two years of Insolvency—Petition by Official Receiver for annulment—Onus of 
proof—Question whether mortgage invalid as mortgage if need be considered— 
Transfer of Property Act, Ss. 58, 100—Invalid mortgage if operates as charge. 

Under 8. 86 of the Provincial Insolvency Act the onus of proving that a mort- 
gage executed by an insolvent within two years of his being adjudged as such was 
mada in good faith and for valuable consideration and is therefore binding on th; 
Receiver is on the mortgagee. 


; * A. A. O. No. 822 of 1914. 11th February, 1916, 
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When all the evidence is before me Court, the question of burden of proof is 
not of great importance. 

In deciding whether a mortgage is void under S. 36; it is not necessary for the 
court to consider the question whetker the mortgage is invalid asa mortgage, be 
cause it is attested by only one witness. 

An instrument which is invalid under 8. 59 of the Transfer of Property Act as 
a mortgage cannot operate to create a charge under S. 100 thereof. 


Appeal against the orcer of the District Court of South 
Malabar dated the 6th July 1914 in C. M. P. No. 414 of 1911. 
J. L. Rozario for the Appellant. 


T. R. Venkatarama Sastre and P. Venkataramana Rao for 
Respondents. 


The Court delivered the following 

Judgment :—This appeal and the connected appeals Nos. 323 
and 325 of 1914 are appeals against the orders of the District 
Judge of South Malabar dismissing petitions under §. 36 of the 
Provincial Insolvency Act presented by the Receiver asking the 
Court to annul certain mortgages which were executed by one . 
Abdul Kadir Sahib in-favour of the respondent. The facts are 
somewhat complicated. Akdur Kadir Sahib who was trader in 
Calicut was adjudged an insclvent by the District Court of South 
Malabar on 17-8-1910 on an application made by his creditors. 
On 13-7-1910 the insolvent Lad executed a simple mortgage Ex. C 


. for Rs. 6,119-3-0 in favour of the Respondent Oomer Sahib in 


respect of certain properties <n Calicut. Oomer Sahib’s brother had 
married the insolvent’s sister. The document recites that it was 
executed in pursuance of the award made 2 two arbitrators in 
June 1910. 

Mr. Rosario contends that the learned District Judge ought 
to have held that under S, 36 of the Provincial Insolvency Act the 
onus of proving that a mortgage executed by an insolvent within 

two years of his being adjudgsd as such was made in good faith and 
for valuable consideration anc was therefore binding « on the Receiv- 
er, was on the mortgagee. We think this contention Is correct. See 
Nilmoni Choudhuri v. Bashanta Kumar Banerji 1 and C. M. A. 


"209 of 1914. However this may be, all the evidence being before 


the court the question of burden of proof is not of great impor- 
tance. The respondent's account of the circumstances under 
which the mortgage Hix. C came tobe executedis shortly as 
follows :—Abdul Khadir, the respondent, and the latter’s brother 
Kojappa, who has married Abdul Kadir’s daughter and had by 


1. (1914) 19 C. W. N. 866. 
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her two daughters, were trading together in Madras, Colombo 
and Bundur. The partnership was dissolved on the death of 
‘Kojappa which took place apparently some time in 1907. A doca- 
ment of dissolution of partnership Ex. I was executed cm 
21-5-1910. On 23rd April and 21st May 1910 two Muchilikas 
Hx. VI and VII were executed by Abdul Kadir, the respondent 
and the heirs of Kojappa in favour of two persons named Syed 
Mahomed, and Ahmed Mohideen examined as respondent’s 2rd 
witness, who were appointed arbitrators to settle the accounts of 
partnership. Ex. VI was signed.by Abdul Kadir, the respondent, 
and the father of Kojappa as his heir ; Ex. VII by a vakil named 
Ismal as agent of Kojappa’s widow and one Ummar Sahib as 
agent of Kojappa’s mother. The execution of the second mucki- 

lika was, it is said, rendered necessary by the fact that Kojappa’s 
' widow and mother had not joined in executing Kx. VI. It is 
alleged that an award was passed on Ist July 1910. Accordirg 
to respondent’s evidence the accounts were examined by tke 
arbitrators who found that the assets of the firm amounted 
to Rs. 1,30,000 and odd. This was put up to auction amorg 
the parties and purchased by Abdul Kadir for Rs. 1,12,500. 
The substance of the award was that Abdul Kadir was to take 
all the assets of the firm and pay the respondent Rs. 10,276 ard 
odd and the heirs of Kojappa Rs. 17,696 and odd after makirg 
certain deductions. Abdul Kadir was to execute a mortgage for 
Rs. 6,119-3-0 over his properties in Calicut in favour of the res- 
pondent, the amount being payable by Abdul Kadir in eight 
annual instalments. In satisfaction of the amount due to tke 
heirs of Kojappa, Abdul Kadir was to execute two mortgages for 
Rs. 12,358 and Ks. 10,000 respectively in favour of the daughtecs 
of Kojappa, his grand children and his daughter Kojappa’s widow. 


It appears from the evidence of Mr. Shama Row, the rez- 
pondent’s 3rd witness a Higk Court Vakil practising in Madras 
who acted for the respondent, that owing to disputes between tke 
atter and Abdul Kadir he advised them to dissolve the partnersh-p 
and a deed of dissolution was drawn up. The respondent appeazs 
to have been dissatisfied with the award, his chief objection beirg 
that the amount of Rs. 6,000 and odd due to him was made paya- 
ble in eight instalments. (See Ex. C). Mr. Shama Row sent a 
notice Hix. II fo the arbitrators impugning the validity of the 
award and also notices Ex. III to the debtors of the firm not z0 
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pay the amounts to Abdul Kadir. The differences between the 
parties were, however, amicably settled, and on 17-9-10 Abdul 
Kadir and the respondent entered into a fresh partnership deed: 
which provided that in addition to the mortgage Ex. C certain 
houses belonging to Abdul Kadir should be transfered to the 
respondent in order to satisfy fully his claims to his share in the 
partnership. Ex. V, an unsigred typed document is said to be a 
copy of an English translation of the award which was drawn up 
in Tamil. Ex. V was producel by the respondent. According to 
the arbitrator the Vakil Ismail made an’ Hinglish translation of 
the award and was asked to senda copy to each of the parties, 
The witness says that the original of Ex. V was prepared on the 
same day as Ex. I which is dated 21-5-10 and was delivered the 
same day to Mr. Ismail. Tk2 original award is not produced 
and it.is, we think, very douktful whether Ex. V is really a true 

translation of the award and whether certain portions are not 
subsequent interpolations. It is unlikely that the parties would 
have wanted an English translation of the award. There seems 
to be, however, no doubt from Mr. Shama Row’s evidence that 
an award was made and that Ex. C was executed in pursuance 
of the terms of the award. Mr. Rozario has drawn our attention 
to certain suspicious circumstances in connection with the award. 
He suggests that the whole proceedings were a farce, and that 
Abdul Kadir knowing that he was on the brink of insolvency, in 


- collusion with the respondent arranged to transfer all the im- 


moveable properties in Madras and Calicut to the Respondent, 
his daughter and grand-childrsn. Some of the provisions in the 
award are certainly curious. One would have expected the partners 
to divide the properties, outstanding etc., equally instead of which 
Abdul Kadir took over the whcle of the outstanding consisting prin- 
cipally of book debts.Respond =nt’s 2nd witness admits that the only 
immoveable properties which Abdul Kadir had in Madras were a 
house in Saidapei and a mortgage of Rs. 1,450 over another house 
and that these were set apart 7or the respondent’s share, and that 
repondent and his father insisted on Abdul Kadir paying cash or 
giving security on immoveable property as he had no properties 
anywhere except in Calicut. On the other hand,-there is nothing 
to show what the value of the book debts and outstandings of the 
firm was at the time; nor is taere any evidence that the respon- 
dent knew that Abdul Kadir was in involved circumstances at the 


“— 
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time. The respondent apparantly insisted on getting a share of the 
partnership assets of the firm. The respondent andAbdul Kadir were 
not on good terms at the time is borne out by the fact that in J uly 
1912 Abdul Kadir niade a complaint Ex, XII against the respon- 
dent to the Commissioner of Police, as well as by the recitals in 
Ex. IV. If the intention of the parties had been to defeat the 
claims of the other creditors by executing documents in favour of 
` the respondent and the insolvent’s daughter and grand-children, 
it is difficult to understand why they should have gone through 
the elaborate farce of making reference to arbitrators, consulting 
vakils and bringing into existence a bogus award. There is one 
other circumstance on which Mr. Rozario relies and it is this: 
The respondent states that ke looked into the original title-deeds 
when the mortgage was executed, and that the documents were 
with him at the time. In order to contradict this evidence the 
cashier of the Bank of Madras, Calicut, was examined to prove 
that the four title-deeds for the properties in Calicut were depo- 
sited by Abdul Kadir with the Bank on the 25th October 1909, 
and that the latter did not take them back till Ist August 1910, 
that is, subsequent to the execution of Ex. C. The respondent’s 
statement that the title-deeds were referred to must therefore be 
false. The District Judge observed that it is not proved that the 
documents referred to by the Cashier relate to the lands mort- 
gaged, asthe witness cannot- give particulars of the document. 
The District Judge has, however, overlooked the fact that the 
Bank took an extract Ex. D. from the title- deeds, one of which 
relates to the plaint property, when they were returned to Abdul 
Kadir. The point is, however, of no great importance, as Abdul 
Kadir may well have kept copies of the title-deeds, It is pointed 
out that the respondent did not in his evidence state whether he 
accepted the mortgage Hix. C. and, if so, when. The witness 
ought, undoubtedly, to have been questioned on this point, but 
there is no reason, we think, to suppose that he did not accept 
the transfer. The insolvent whose evidence would have thrown 
light on the case could not, it appears, be examined, as it was not 
found possible to secure his attendance, but no inference adverse 
to the respondent can we think be drawn from the circumstance. 
There are certainly suspicious features in the case but on the 
whole we see no reason to differ from the conclusion arrived at 
by the District Judge that the mortgage was taken bona fide and 
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that there’ was valuable consideration for the document which 
was exéctted in satisfaction of the amount due to the respondent 
out of the assets of the partnership. . 

Mr. Rozario contends that Ex. C. having been attested by 
only one" witness is invalied under S.59 of the Transfer of 
Property Act, and cannot oferate as a charge. We are unable 
to agree with the District Judge that the balance of authority 
is in favour of holding that a document such as Ex. C. may 
operate as 2 charge even if it De technically invalid as a mortgage. 
The District Judge has appareatly overlooked the fact that the deci- 
sion in Neelakantam Tyer v. Madasann Thevan 1 to which he refers 
was ‘not followed in Samoo Pattar v. Abdul Sammad Sahib 4 
where it was held that’ an inssrument which is invalid under'S. 59 


.of the Transfer of Property Actas a mortgage cannot operate 


to create a chargé under -'S. 190 of the Transfer of Property Act. 
See also Royzuddi Sheik v. Kali Nath Mookerjee 8. The question 
whether a mortgagé such as Ex. Cis invalid as a mortgage is not; 
however, one which it is necessary for the Court to consider in 
deciding whether a transfer ic void under $. 36 of ‘the Provincial 
Insolvency Act.’ The’ appeal is dismissed with costs out of the 
Insolvent’s estate. ` ` 

ALB. Ve l o ee Ue 


IN THE HIGH COURT CF J UDICATURE AT MADRAS. 
. Présent :—Mr. J ustice Abdur Rahim and Mr. Justice 
Srinivasa Aiyangar. - 


M. R. P. R. S. Shanmuganatha Appellants * (Plaintiffs 
Chettiar Gi others. 2-to 4) 

K: Srinivasa Aiyar and K. Subba Respondents  (Defen- 
Rao.. dants 6 amd 7). 


Negotiable Taunt -PrO RO note—Partnership— Debt borrowed for. part- 
nership purposes —Promissory note taerefor by some out of several partners—Suit 
on the nole—Decree against firm if con be passed— Suit by endorsee of note against 
non-executing pariners—Maintainadility—Promissory note—Suit on original con- 
sideration—Maintainability—Condit-ons E 

Where two out of three partners ofẹ firm borrowed for the purposes of the 
partnership and executed promissary notes to the plaintiff for the amount so 
borrowed, Held, ina suit on the nctes, the plaint, however, reciting the purpose 

* A. No. 118 of 1915, ` , 22nd March, 1916. 
1. (1906) 17 M. L. J. 89, 2. (1908) I.L. R. 31 M. 38T: 
: 8. (1906) I. L. R. 38 C. 985. Ea g 
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for which the amount was borrowed and the suit notes were axacuted, thati, though 
the notes did not purport to bave been executed on behalf. of the firm, the-plain- 
Lill was entitled to a decree also against tha assets of the firm, representing the 
share of the partner who did not join in tho exacution of the notes. 


Karmali Abdulla v. Karimji Jiwanji 1, followed. 
Per Srinivasa Aiyangar, J.—Semble : ifthe notes had been endorsed to a third 


party, the endorses could not have brought an ‘action on the notes or even on the 
debt against the partner who did nob join in the execution of the notes. 


Pex Abdur Rahim, J.—Where moner is borrowed anda promissory note 
executed therefor, a suit for the debt is maintainable as much in a case in which 
the advance of money and the execution of the note are simultaneous as in a case 
in which the note 1 is executed after the advance was made In both cases it will, 
however, be open to the parties to show that the intention was that the debe should 
bscome merged in the note. 


Appeal against the Decree of she Court of the Subordinate 
Judge of Coimbatore in Original Suit No. 93 of 1912. 


The suit was for the recovery >f amounts due under 4 pro- 
Inissory notes executed by defendaats 1 and 5 in favour of the 
lst plaintiff in the case. The Lat plaintiff died after the institu- 
tion of the suit and his sons, plaint.ffs 2 to 4, were brought on 
record as his legal representatives. Defendants 2 to 4 were the 
undivided sons of the 1st defendant arid defendants 6 and 7 the 
undivided brothers of the 5tk! Ths plaint alleged that the Ist 
defendant and defendants 5 to 7 carried on a joint trade and that 
for the purposes of that trade defendants 1 and 5 borrowed from 
the 1st plaintiff and axecuted the plaint promissory notes. The 
plaint therefore prayed for a decres against defendants 1 and 5 
and against the family properties of defendants 2 ‘to 4 and 6 and 7 
The defence, material :for the prrpose of understanding the 
judgment of the High Guurt, was that of defendants 6 and 7 who 
denied: that the joint family of themselves and the- 5th defendant 
had any trade at all, and that they were partners of the firm 
referred to in the plaint and pleaded that, even if they were 
partners as alleged, no relief could be given against themselves 
or their properties in @ suit brought on the promissory notes, 


‘ The Subordinate Judge found that defendants 6 and 7 were 
partners along with the 5th defendant in the joint trade carried 
on by him with the ist defendant but nevertheless dismissed the 
sajt as against defendants 6 and 7 on the ground that, as they 
were not parties to the plaint pro-notes, they were not liable for 
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the plaint claim. He also TR that the 6th defendant and not 


the oth, was ‘the manager of the family of defendants 5 to ee 
Against the above mentioned portion of the decree of the Subordi- 


nate Judge the plaintiffs preferred the above appeal fo the High 
Court. : 


A. Krishnaswami Iyer with M. Subbaraya Aiyar for Appel- 
lants :—There are two contentions in this-case: 1. That the respon- 
dents are liable as partners, Z. that they are liable as members of 
a joint family., First as to their liability as partners: All the 
partners are liable for the debt. The note is only a conditional 


discharge, Karmali Abdulla v. Karimji Jiwanii 1. After the decision 


of the Privy Council in that case, no distinction can be drawn 
between a case in which the note is given for an advance made at 
the time of the note and a case in which the note is given for an 
antecedent debt. The test to ascertain whether the other part- 
ners are liable is to see whetker the debt for which the note was 
given was contracted for the purpose of the joint venture. This 
view was also ‘taken in A. 8. No, 291 of 1912, 


The case in P. R. L, Saninathan Chetty v. P. L. Palani- 
appa Chetty ? does not affect .our contention. What was laid 
down in that case was only that the cause of action on the 
original debt was distinct aad that so long as the note was in 
operation the remedy on the debt was suspended only in so far 
as the maker of the note was concerned. , It. would not affect the 
liability of the other persons sought to be made liable for the 
debt. “Dargavarapu Sarrapu v. Rampratapu 3 also supports 
our contention. That was a case of a pro-note by one of the part- 
ners.’ Both.the partners were held liable on. the- original debt, 
Somasundaram v. Krishnamurthi tis against our còntention. But 
the decision there was on the ground that there was no evidence 
of any intention to create any liability otherwise than under. the 
note. The learned. Judges evidently mean.whatthe Privy Council 
say in Karmali Abdulla v. Karimii Jiwanji 1 namely that the liabi- 
lity on the note would bə limited to that of the partner executing 
it only in cases where the debt borrowed forms the contribution 
of that partner towards the partnership capital. Kutte Ammu v. 
Purushottam Dass ®, is ancther case in point. It is distin- 





1 (1914) I.L R. 39 B 261 (P.C.) 2% (1914) L.R. 41 I.A. 149=18 C.W.N. 617. 
8. (1901) I.L.R. 25 M. 580. 4 (1907) 17 M. L. J. 126, 
5. (1918) 21 M. L, J. 326, 
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guishable ón the ground that the suit was on the note itself 
and noton the original debt. In fact the learned Judges. 


expressly state that if the suit was regarded as one on the original 
debt, it would be barred. §. A. 1456 of 1910 is another case 
and it’ follows Dergavarapu Sarrapu v. Rampratapu'. The 
broad proposition laid down. by Spencer and Sadasiva Iyer, JJ. 
in Muthu Sastrigal v. Visvanadha Pandara Sannadhi ?, cannot 
be. good law after the decision of the Privy council in Karmal 
Abdulla v. Karimji Jiwanji 3. Most of the cases above referred 


to wers- cases of unstamped promissory notes. The decision in’ 


Muthu Sastrigal-v. Visvanatha Pandara Sannadhi 2 is. further 
based on’ S. 91 of the Evidence Act. No question under that 
section arises in the present case. 

Next as to the liability of members of the family there ts 
no such thing as manager in gross for all family purposes. The 
managing member of a joint Hindu family need not act in every 
detail of family.management. The onus will no doubt be on the 

payee to show that. some person other than the accredited 
manager was the manager. In Krishna diyar v. Krishnaswant 
Aiyar* the note was by ajunior member and yet the other members 
were held liable. See also Nachiappa Chetti v. Dakshina- 
murtht Servai 5 and Baisnabchandra De v. Ramdhon Dhor $. 

The court below is wrong in thinking that a dormant part- 
ner cannot be personally liable for the debts of the par nership. 
See Court v. Berlin @ l 

T, R. Ramachandra Aiyar and T. R. Krishnaswami Aiyar 
for respondents:—As a matter of pleading, the suit is 
only on the note and noton the original cause of action. 
The second contention is that if the promissory note was intended 
to be the sole transaction, then a suit on the original cause of 
action is not maintainable. The third contention is that in the case 
of notes executed by a person who is a partner the partnership 
is not liable unless the note is executed by the partner as partner. 


*. 


Yarlagadda Veera Raghavayya v. Gorantld Ramayya 8 is . 


authority for the second contention. 
Abdur Rahim, J :—Is the liability of persons other than the 
maker of the note concerned in this case ? 


1. (1901) I. L. R. 25 M. 580. 9. (1914) 29 M.-L. J. 16. 

3. (1914) I. L. R. 89 B. 261. 4. (1900) I. L. R. 23 M. 597. 
5, (1915) M. W. N. 217. -. 6. (1906) 11. C. 'W. N. 1897 
7. (1897) 23 Q. B. 896. 8. (4905) I. L. R. 29 M. 111. 
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No; but that does not make any difference. Yarlagadda 
Veera Raghavayya: V. Gor anila Ramayya 1 was: referred: to and 
followed i in Kalliani Amma v. Narayanan Nambiar 2, In Kar- 
mali Abdulla v. Karimji Jiwznji 3, there is no discussion of this 
question. 

(A. B Aiyar referred to.page 270). 

In'the present case there was no independent transaction 
apart from the note. Hence the note is the sole transaction. The 
case in Krishna Aiyar v. Kr ishnaswami Aiyar * is authority: ‘for 
the third contention. Nackiappa Chetti v. Dakshinamurths 
Servai 5 is also authority for that position. See also Kalliani 
Amma v. Narayanan Nambiar 2. 

(Their Lordships intimated to Mr. Ramachandra Aiyar that 
he need not argue the second point urged for the appellants). 

Srinivasa Aiyangar, J:—Do those cases lay down that’ the 
other partners cannot be held liable for the oo debt ? 

Yes ; 

The appellant’s Vakil was not called upon'to ee 

The Court delivered the following 

Judgments :-—Abdur Rahim, J.—The learned Subordinate 
Judge of Coimbatore has found that the execution 6f the promis- 
sory notes in question has been proved and also that considera- 
tion jwas paid for them. Tkese notes were executed by the ist 
defendant, father of defendants 2, 3 and 4 and by the 5th defen- 
dant. Defendants 5,6 and 7 are brothers and members of a 
joint Hindu family. They have nothing todo with the Ast 
defendant except so far as tkis business is concerned. 

There can be no doubt shat there was ajoint business carried - 
on in rice and tobacco by ths Ist, 5th and 6th defendants. But 
so far as the liability of the 7th defendant goes, the evidence does 
not show with sufficient clearness that he was a partner in the 
joint business carried on by the Ist, 5th and 6th defendant. Ex. W 
which was relied on by the Subordinate J udge in order to make 
out that the 7th defendant was a partner does not prove anything 
of the kind. Nor does Ex.R, Ex. R. apparently refers to some busi- 
ness other than the one which is under consideration in this suit. 
Then we have the evidence of of the plaintiffs’ lst witness with 
4, (1905). L. R. 29 M.111 B. Ra a as 


9, (1914) 28.M. L. J. 266. 4, (1900) I. L. R. 23 M. 597. 
5. (1915) M. W. N. 217. T} 








‘S 
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regard ġo the liability of the 7th defendant. No. doubt, he seeks 
to make: out that the 7th defendant was- interested in the joint 
trade in question. On the other hand, the plaintiffs 2nd witness 
who was the 1st defendant.and who cannot be said to be pre- 
judiced in any way in favour of the 7th defendant and whose 
knowledge as to who were the partners. cannot be disputed dis- 
tinctly states that the 7th defendant was not a partner. It must 


be held that the evidence: does not make out that the 7th defen- - 


dant was interested in the business carried on by the Ist, 5th and 
6th defendants. | 

The 5th defendant’s liability cannot be disputed because he 
was one of the two executants of the promissory notes. It is 
strongly contended on behalf of the 6th defendant that inasmuch 
as he did not execute the promissory notes, and these notes do 
not purport to have been executed on behali of-the firm so as to 


- make the firm liable, he cannot be held liable in this action at all. 


It is argued that the present suit is on the promissory notes and 
not for recovery of the debt evidenced by those notes. The posi- 


tion taken up is this:—that where money is borrowed on a 


promissory note, it should be held that the debt became merged 
in the promissory note and a suit would lie only on the 
note, at any rate, unless there is evidence of intention that 
the defendants were to be liable for the debt as well, 
Strong reliance is placed in support of this contention on 
the cases reported in. Somasundaram v, Krishnamurthi 1 and 
Muthu Sastrigal v. Visvanatha Pandhara Sannadhi ?. As regards 
the latter case which is a decision of Sadasiva Aiyar and Spencer, 


` JJ: the learned Judges (at least Sadasiva Aiyar, J.) based the 
decision mainly on the provisions of §. 91 of the Indian Evidence | 


Act. The promissory note on which action was brought in that 
case was inadmissible in evidence as it was an unstamped note. 
The-view taken by the learned Judges was that as the suit was 
based .on the note and- that was inadmissible in evidence, the 
suit must fail. In that case, there was no question of the liability 
of the partners on account of the debt evidenced by the promis- 
sory-note. In the case in Somasundaram v. Krishnamurthi 1 
that question did arise. It does not seem quite clear whether the 
learned Judges, Subramania: Aiyar, J. and the present Chief 
Justice intended to lay down that, if the suit was so framed as to 


1. (1907) 17 M. L. J. 126. 2. (1914) 26 M. ù. J. 19 
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make the defendants liable on their original obligation for the 
debt, the action could not be maintained because of the existence 
of the promissory note. The proposition contended for on behalf 
of the respondents amounts to nothing less than this, that if & 
member of a firm who is authorized to borrow money borrows it 
and executes a promissory note, the firm will not be held liable 
for the debt at all, though it would be liable if, he had not exe- 
cuted the note. This is prima facie untenable and I think the 
matter is concluded by a rezent decision of the Privy Council 
reported4in Karmali Abdulla v. Karimji Jiwanji 1. In that case, 
each of the two partners wha were found to have been carrying 
on a joint venture drew bills of exchange for his share and the 
plaintiff who accepted those bills afterwards sought to make the 
partner who did not execute she bill in question also liable. The 
High Court of Bombay in reversing the decision of the trial 
Judge pointed out that the suit was not based on the bill, but 
their Lordships held that it was erroneous to treat the question 
as purely a question of liabilisy on the bill. Then, having found 
that, as a matter of fact, there existed the relationship of partners 
between the two defendants and that the money which was paid 
on the bill was requived and utilised in the partnerghip business, 
they held that the partner who did not draw the bill was also 
liable. E 

It is true that the question whether the bills having ` been 
drawn and accepted, the sait could be maintained against a 
partner who did not take any pari in drawing the bill was not 
discussed before the Board; but the decision could not be 
explained unless the Judicia. Committee were of opinion that 
although the person sought tc be made liable was not the drawer 
of the bill, still he was liable because the money was raised for 
and used in the partnership tusiness. Apparently no contention. 
was raised to the contrary apparently because no question could 
be raised with any chance of success as the liability of a partner 
for a debt properly incurred on behalf of the partnership simply 
because a promissory note had been executed for the debt. 


. There is no doubt so far as it appears from the authorities 


referred to at the bar that where there exists an antecedent debt 
and a promissory note is executed for such a debt, a suit on the 
promissory note failing, an ection on the debt would lie, The 


i. (1914) I. L. R. 39 Bom, 261=28 M. L. J. 515. 
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whole contention is that because the advance of money and the 
execution of the promissory note wee simultaneous, a suit would 
lie only on the promissory note and not on the debt evidenced 
by it. There seems to be nothing in reason in support of such a 
distinction. It may be open to the parties to show that it was ian- 
tended that the debt should become merged in the negotiable in- 
strument executed for it. Butno suca case was sought to be made 
here. I think therefore that the 6tŁ defendant's liability is made 
out. - It is pointed out by Mr. T. R. Ramachandra Aiyar, the 
learned pleader for the respondents, that the Subordinate J udge 
has allowed interest on Rs. 7,000, ths principal amount borrowed 
on the promissory notes from the cate of the institution of the 
suit, while that sum, asa matter of fact, included Rs. 167-8-0, 
the amount of interest taken in advance. Interest therefore ought 
to -be allowed only on Rs. 6,832-8-0 from the date of the suit 
instead of on Rs. 7,000-0-0. The desree of the Lower Court will 


be modified by declaring that the 7tk defendant is not liable and | 


by calculating the interest payable in the manner I have indicated. 
The 6th defendant will bear the costs of the appellants and the 
‘appellants will pay the costs of the 7th defendant. 

Srinivasa Aiyangar, J.:—I agree. There is a distinction 
between liability on the bill or the note and lability on the 
consideration for the bill or the note. This is clearly brought out 
in cases in England where an infans executes a note or gives a 
bill for what are called necessaries. In these cases, he is not liable 
on the bill or the note, but is liable fcr the consideration which he 
gets in the shape of necessaries. If the bill or note is endorsed, the 


endorsee cannot recover anything, because the endorsement does ` 


not pass title to the consideration, bus only to the bill or the note. 
That is one illustration. 

So far as I am able to see, there is absolutely nothing in the 
Negotiable Instruments Act to prevert A from promising to pay 
B’s debt or from promising to be jointly liable along with B 
either as a partner or otherwise,s0 taat in cases of partnership, 
where one partner borrows for the benefit of the joint trade, the 
. other partner agrees to make himseif liable for the debt, though 
he may not be liable on the bill or the note which was executed 
by the other partner, unless, of coutse, his signature appears On 
the face of the bill either as signed by him or his agent duly 
authorized to sign his name. Unless therefore there is any 
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particular restriction, express or implied, in respect of any liabi- 
lity to be incurred by one y partner with regard to a bill or promis- 
sory note which may be executed by the other partner; I really 
do not see how he can escape liability for a partnership debt. If 
no doubt, the bill or note is sndorsed to a third party, it may be 
that the endorsee will not be able to bring an,action on that bill 
or note against the other partner or even on the debt against the 
other party. Except for that difference, the debt is certainly payable 
by the partner who did not sign the bill. That distinction is 
clearly brought out in a recens decision of the Privy Council report- ` 
ed in Karmali Abdillav. Kerimje Jiwanji 1. In that case, the Ist 
defendant firm and 2nd defendant firm were found upon a con- 
struction of the agreement bet ween them and from other evidence, 
to be partners in a certain srgar trade. The plaintiff was financing 
that trade, and the arrangem=2nt was that the bills drawn either 


‘ by the 1st defendant firm or the 2nd defendant firm with respect 


Cai 


to the sugar shipped by then should be honoured by the plaintiff 
by accepting them. By sc accepting those bills, if they were 
issued by the 2nd defendant firm, the 2nd defendant firm will be 
liable and if issued by the Ist defendant firm, that will be liable on 
the bills. It so happened ir that case that the bills which were 
drawn by the lst defendant firm had all been retired, while those 
drawn by the 2nd defendart firm had not been, and the 4nd 
defendant firm had become insolvent. The Ist defendant firm 
made itself liable for the debts borrowed by the 2nd defendant 
firm for the purpose of the partnership transactions. In. these 
circumstances, an action wae brought to recover the balance due 
on these acceptances by the plaintiff on behalf of the 2nd defen- 
dant, firm of bills drawn by it after crediting the value of the 
goods sent along With the bills. . The suit as against the lst 
defendant firm was putinas an action for the balance of the 
debt ; it is called an. action of-accounting against it in the course of 
the judgment. The lst defendant firm was held liable for the 
money due on account of the acceptance by the plaintitt of the 
bills drawn by the 2nd defendant firm. 


A. S. V. 


1. (1914) Z. L. R. 39 Bom. 261, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present’:—Mr. Justice Abdur Rahim and Mr. J ustice Phillips . 
Murugayya Maniyakaran - ... Appellant * (Defend- . 


v. l ant.) 

Palaniyandi Maniyakaran, minor through Respondents (Plain- 
his mother and guardian Sundaralakshmi tiffs 2 and 3.) 
Ammal and another. 

Hindu Law—Mitakshara—Partition - Arcestral Property—Father, power of, 
to effect a partition between himself and his sms, and without the son's consent. 

Under the Mitakshara, a Hindu father can effect an equal partition of ances- 
tral property between himself and his sons, without the consent of his sons. 

Kandaswami v. Doraisam: Aiyar 1 affirme]. 

- Appeal against the decree of she Court of the Temporary 

Subordinate Judge of Ramnad at Madura in O. S. No. 34 of 1914. 

The How ble The Advocate General: (S. Srinivasa Aiyangar) 
with S. Ramaswamy Aiyar for appellant : My first point is Kanda- 
samt v. Doraisanw Iyer 1 is wrong being opposed to the Privy 

Council ruling in Brijraj Singh v. Sheodan Singh 2 where also the 

partition deed was described as a will as in Kandasami v. 

Dorasami Iyer 1. Secondly Kandacami v. Doraisam, Tyer } 

is opposed to the original texts. Mitakshara Ch. I. S. 2 applies 

only to self-acquired property. Ch, I&S. 5 pi. 7 expressly says so. 

The learned judges in Kandasami v. Doravsami Iyer 1 were not 

referred to Ch. I S. 5. The opening sentence inS. 5 makes it 

clear that ancestral property is not dealt with before. Ch.I 58, 2 

pl. 2 does not imply that both kinds of property are dealt with. 

‘Pl. 6 only means that the use of the word ‘at his pleasure’ in 

pl.Land 2 necessarily imply that Sloka 114 of Yagnavalkya 

Smriti (Ch. I S. 2 pl. 1 Mitakshara). refers only to self-acquired 

property. Otherwise the sloka will be self-contradictory. It cannot 

be read as = may divide in certain cases and may not divide 
in other cases.’ The whole of Chapter I must be read together 
and consistently. The observations of Justice Telang in Apaj 

Narhar Kulkarni v. Ramachandra Ravji Kulkarni 3 support 

this interpretation of Ch. [I S. 2 Mit. Saraswati vilasa paras 

49 87, 88, 89. Viramitrodaya paras 44, 49, 45, 63, 68, 89, 

Apararka, Vivada Chintamani, Vivada Ratnakara, Viswapupa. 


Colebrooke’s Digest Vol. p. 207, ome Vyavastha Chandrika, 


. * A. S. No, 421 of 1914. 21st March, 1916. 
1. (1880) I. L. R. 2 M, 817. 2, (1913) I. L. R. 85 A. 337. P. C. 
3. (1891) I. L., R. 26 B. 29. 
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West and Buhler and Mifra’s Partition, all support this view. 
The original, authorities above cited all say expressly that S1. 114 
of Yagnavalkya upon which Ch.I S. 2 Mit, is the commen- 
tary refers to self acquired property. Smriti Chandrika is not 
against this view and supports me. See Ch. 8. The con- 
clusion in Kandasami.v. Doraisami Iyer 1 is vitiated by the 
learned Judges placing relianze on the Dayabhaga, the Dayakrama 
Sangraha because under that system the father has absolute powers 
of disposal and sons have no right by birth. Even if the partition 


.deed is invalid, the will lefs by the father with respect to the 


properties that fell to his share under his deed wiil also be 
invalid. Even assuming thatunder the recent Full Bench. 


“decision in Soundararajam ». Arunachellam Chetty 2 the father - 
became divided in status b7 executing that partition deed, the 


will cannot take effect witk reference to his undivided share. | 


-See Ram Chunder Dutt v. Chunder Coomar Mundal 8. Even if 


Kandasami v. Doraisami Iver 1 is right, the deed here is invalid 
because the partition is made unequal by the father setting apart 
considerable properties to ckarity. 


T. Rangachariar for Respondent : —Kandasami v. 
Doraisami Iyer 1 is an earfy decision followed in°a number of 
cases. Karuppannan Chefti v. Bulokam Chetti * Ganpat v. 
Gopalrao 5 Visalakshi Ammal v. Sivaramien 6 Roop Lal v. 


Lakshmi Doss and Singa diyar v. Venkataramana Aiyar 8. 


There is no reference in Ævaji Narhar Kulkarni v. Ramachan- - 
dra Ravji Kulkarni? to Kandasami v. Doraisami 1. Nagalinga 
Mudali v. Subramania Mudali 10 decides that Ch. I S. 2 Mitak- 
shara applies to both kinds of property. See also Laljeet Singh 
v. Rajcoomar Singh 11. Trevelyan’s Hindu Law, P. 327. Strange’s 
Hindu aw and Dr. Jolly’s Hindu Law support me. The 
unequal partition only refars to self acquired property. Ch. I 
S. 5 pl. 7 cannot be taken a3 referring to partition generally dealt 
with in §. 2. A father is prevented from making an unequal 
partition or from taking 2 saares. Besides, the reference in Ch. I 
S. 5 pl. 7 is only to Yagnavralkya Smriti Sl. 114 and not to the 





1. (1880) I. L. R. 2 M. 817. 2. (1915) 29M. L.J. 816. 

8, (1869) 13 M.I. A. 181,198. 4. (1899) I-L. R. 28 M. 16. 

5. (1899) I.L.R. 23 B. 636. 6. (1904) I. L.R. 27 M. 577 s.c. 14 M. L.J. 810. 
7. (1905) I. L. R. 29 M. 1.-~ 8. (1918) 28 I. C. 6=14 M. L. T. 555. 

9. (1891) I. L. R.16 B. 29. 10. (1878) 1 M. H.C. R. 77. 


11. (1873) 12 Beng. L. R. 378. 


PART IV.] THE MADRAS LAW JOURNAL REPORTS. - 149 


whole of Ch. I. S. 2 Mit. The observation in 'Brijraj Singh v. 
Sheodan Singh tis merely obiter. The other texts do not 
Support the appellants. The principle of stare decisis applies. 
With reference to charity properties, they are a small proportion 
of the family property and the father has power to set apart 
properties for ancestral charities, See Ramanathan Chetty v. 
Murugappa Chetti 2 and Muljt Purshotum v. COursandas 
Natha 3. The document recites that the charities have been 
postponed for a long time. The son is bound by the father’s 


dedication. On the question of the validity of the will, judges 
did not call upon respondents for reply. 


S. Ramaswami Iyer in reply.—In none of the cases 
cited did the question arise for decision. They contain only casual 
remarks about Kandasamt v. Doraisami Aiyar 4, Ch.I.S. 2 which 
goes on to describe the 4 periods of partition cannot refer to 
ancestral property since in the case of such property Mit. Ch. 
V.5. 8 declares that sons can enforee partition attheir will at 
any time. Apparently the object of the commentator was to give 
sons some rights in a father’s self acquired property during his life 
time. In the case of ancestral property Ch. I. S. 5 pl.8 gives the 


sons the power to divide in exactly the same terms as Ch.1I.8.2 ` 


pl. I gives it to the father. There is no reason to limit the powers (to 
actually effect a partition) to the father only as is done in Kanda- 
samt v. Doraisanu Iyer *, or to understand 8. 5 pl. 8 to refer to 
` -going to court for getting a division and S. 2 pl. 1 to bring 
about a division without intervention of Court. The difficulty is 
avoided only by understanding S. 2 to refer to self-acquired pro- 
perty. The cases in Nagalinga Mudali v. Subramania Mudali 5. 
and Laljeet Singh v. Rajcoomar Singh 6, dealt with different 
questions. Besides the decision in Latjeet Singh v. Rajcoomar 
Singh ĉis contrary to Mari v. Chinnanmal 7. and Sheo Narain v. 
Janki Parshad 8. The father has no power to set apart any 
portion for charity. See Muthusamz Pillai v. Dorasami Pillai 9, 
Besides as the father gives the charity items also for his widow's 
maintenance there isnorealor bona fide dedication. No ancestral 


1. (1918) I. L. B.85 A. 387. 2. (1896) I. L. R.29 M. 288. 
3. (1900) I.-L. R. 24 B. at 687. "4, (18385)-I. L. R. 2 M. 817. 
6. (1862) 1 M. H.C. R. 77. 6. (1672) 12 Beng L.R. 878 

7. (1884) I. L. R. M. ab 123. 8. (1912) 9 A L.J. 749 F. B, 


9, (1901) 11 M. L.J. 810. 
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dedication of thesé properties is proved. Strict proof is’ required 
of such dedication. Kunwar Doorganath Roy v Ram Chunder 
Sen 1, 


. The Court delivered the following 
Judgments :— Abdur Rahim, J.—This is an appeal preferred 


by the Ist defendant in the suit against the. decree of the Court, 


of the Temporary Subordinate Judge of Ramnad declaring that 
the partition made of the family properties during his life time 
by the 1st plaintiff, the appallant’s father is valid and binding 
upon the appellant. The lst plaintiff died after the institution 
of the suit and is represented by the 3rd plaintiff (2nd respondent) 
his: widow, the 4nd plaintiff ‘1st respondent) pene! minor grand- 
son of his. 


The first question argued before us relates to the power of a 
Hindu father to effect a partition of ancestral family property 


. without the consent of his sons. It has been held im this court 


as far back as 1880 in Kandcsami v. Doraisami Aiyar 2 that the 
father is vested under the H-ndu Law with such authority upon 
certain conditions and this ruling.has been mentioned with ap- 
proval in a number of subsequent decisions of this Court (see 
Karuppannan Chetti v. Bulokam Chetti ® Visalaksht Ammal 
v. Sivaramien tand Roop Zal v. Lakshmi Doss 5 and also by 
the Bombay High Court iù Ganpat v. Gopal Rao 8. The 
learned Advocate General has however argued that the deci- 
sion in Kandasami v. Doraisami Ayyar 2 is wrong and is based ` 
upon an erroneous interpretation of the Mitakshara. The chief 
basis of his argument is that Mr. Justice Muthusami Aiyar in 
whose judgment the authoritiss on the subject are discussed, over- 
looked S. 5 of chapter I of the Mitakshara where it is stated in 
the first paragraph “ The distribution of the paternal estate among 
sons has been shown; the author next propounds @ special rule 
concerning the division of the grandfather’s effects by grandsons.” 


_Itis contended that this shows that the power of the father to 


make a partition at his pleasure which: is spoken of ia S. 2 refers 
only to his self acquisitions and not to ancestral properties. The 
whole scheme of the Mitakskara was very carefully analysed by 


— e o 


1. (1876) LL.R. 2 C 341 (P:C ). 2. (1880) IL. R, 2M. 817. 
3. (1899) I. L.R. 28 M\L6. 4. (1904) L.L.R. 27 M. 577. s.c. 14 M.L.J. 310. 
5. (1905) I. Li R.29 M, 1.: 6. (1899) I. L. R. 28 B, 686. 
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Phear and Morris, J J. in Laljeet Singh v. Rajcoomar Singh 1, 

and there can be no doubt as they have pointed out that 8. 2 deals 
with partition of property generally whether ancestral or self- 
acquired. The scope of the section is indicated in the first sen- 
tence of the paragraph. which says “ At what time, by whom, and 
_how, partition may be made, will be next considered.” Para- 
graph 6 expressly refers to the distribution of property which is not 
acquired by the father. It says ‘‘ This unequal distribution is 
allowed in respect of his self-acquired property. ` But, if the wealth 
descended to him from his father, an unequal distribution at his 
pleasure is not proper; for equal ownership will be declared.” 
The effect of this paragraph read with the preceding paragraphs 
is that the father may at his pleasure make a partition of the 
property in his hands, but his discretion as tc the shares to be 


given to the sons is unrestricted with reference to property acquired 


by himself, while he is bound 'to divide equally between his sons 
the ancestral property. The four periods of partition are men- 
tioned in paragraph 7. That, as pointed out in Nagalinga Mudalt 
v. Subramaniya Mudah 2. refers not merely to the self-acquired 
but also to angestral property. The main scope of section 5 on 
the other hand is to define the rights of the father and the son 
in ancestral ‘property. It lays down the rule as to how the 
shares of the sons are to be calculated in such property 
and also provides that with respect to it, that. partition can 
be demanded by the sons as well and does not depend merely 
upon the father’s choice. The learned Advocate General has refer- 
red us to a dictum, of the Judicial Committee of the Privy Coun- 
cil in Brijraj Singh v Sheodan Singh 8. All thet is stated there 
is that the head of the family has no right to make a partition of 
ancestral property by a will. The present is not such a case, On 
the other hand, the Privy Council in a recent case reported in 
Ramkishore Kedarnath v. Jai Narayan Ramrachhpal 4 recognise 
the authority of the father to make a partition which would bind 
his minor sons under certain circumstances and in support of the 
proposition they refer to a previous ruling of theirs reported in 
Balkishen Das v. Ram Narain Sahu 5.. Though there is not to 


1. (1878) 12 Beng. L. R. 873. 2. (1880) 1M. B. C.R 79. 
8. (1918) I. L. R. 35 A. 3846. 4. (1918) 1. L. R. 40 C. 966, 


5, -(1908) I. L. R. 80 O. 7887 
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be found any express decision on the exact point.under considera- 
tion excepting that contained in Kandasami v. Doraisami Ayyar 1 
that case has been throughou; treated as correctly laying down 
the law so far at least as this presidency is concerned, by the learn- 
ed judges of this court as wall as bythe authoritative modern 


— writers on Hindu Law, suchas Mayne (See paragraph 492), Jolly 
(See his lectures, pp. 97 and 98) Sir John Trevelyan (see his Hindu © 


Law page 827). As regards commentaries other than the 
Mitakshara, Smriti Chandrika (See Chap. 2 Section 1, paragraphs 
20 to 24) which is of special authority in this presidency support 
the view taken in Kandasamz v. Doraisami Ayyar1. So also 
does Subhodini (See foot‘ncte to paragraph 7, S, 2 chapter I of ` 
Colebrooke’s |Mitakshara) and I donot think that Saraswati 
Vilasa (see paragraphs 215 aad 216) and Vivada Ratnakara (See 
Chapter, II, page 164 of SetLir’s translation) to which we have 
been referred support the contention on behalf of the appellant. 
As for Apararka and Viram*‘trodaya, they are not authorities in 
this presidency and cannot wefully be referred toon the subject 
when the view taken by the learned author of Mitakshara is not 
open to any real doubt. 


The partition by the 1s; plaintiff in this case “was made in 
three equal shaxes among his sons and himself, and the only way 
in which its fairness was soaght to be impeached was that the Ist 
plaintiff should not have set apart a portion of the family property 
for the conduct of certain ckarities, It is found by the learned 
Subordinate Judge that the provision for the charities was of a 
reasonable character and in accordance with what has been the 
practice of the family for a kong time past. The -appellant himself 
in his turn has been conducting these very charities. I may also 
mention that Mr. Rangachariar, the learned pleader for the respon- 
dent stated that he would not object on behalf of his client to the 
appellant receiving his shar> if he so wanted, in such of the pro- 
perties set apart for the charities as have not been irrevocably 
dedicated. The-appeal fails and 1s dismissed with costs. 


Phillips J—The mair question for decision is whether a 
father of an undivided Hinda family can make a partition of anées- 
tral property between himsalf and his sons without the consent of 
all the sons. This question was definitely answered in the affirma- 


— Á r eee 
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tive by this court in Kandasamiv. DoraisamiAyyar 1, This decision 
was based on Mitakshara Chapter 1. S. 2 relating to partition of 
property by a father. The learned Advocate General, however, 
relies on S. 5 para 7 of the same chapter as showing that 8. 2 is 
only applicable to self-acquired property. No doubt in Kandasame 
v. DoraisamiAyyar! Muthusami Iyer, J. does not specifically refer 
to 5. 5 of Mitakshara Chapter I, but in no reported case has the 
decision been disputed until now. On the other hand so long ago 
as 1862 in Nagalinga Mudaliv. Subramana Muda * Scotland 
C. J. remarks. “We must consider the Mitakshara Chapter I 
5. 2 para. 7 as applicable to the law governing the division of prc- 
perty generally and `S. V para. 8 and 11 as applying to 
divisions of ancestral property” and in his judgment he quotes 
Sir Thomas Strange on Hindu Law (1 page 179) “With the 
exception of two cases, partition among the Hindus in the lifetime 
of the father, whether of ancestral or of acquired property would 
seem to be at his will and not atthe option of his sons,” The 
view of Scotland C.J. was approved in Laljeet Singh v. Rajcoomar 
Singh 3 wherein Section V was referred to as well as Section IL 
Phear J. remarks with reference to S. II paragraph 7. 
‘‘ Nothing appears here to limit the application of this passage to 
the partition of the father’s self-acquired property.” There is no 
reported ruling which follows Kandasami v. Doraisama Ayyar 1 
but if is quoted with approval in Visalakshi Ammal v. Sivara- 
-men 4, koop Laul v. Lakshmi Doss5 and Singa Iyer v. 
Venkataramana Aiyer,®. In these circumstances it is evident 
that a father’s power to partition ancestral property has been 
recognised as being according to law in the Presidency and 
apparently aiso in Bengal for the last 50 years andit would 
require very strong proof that it was wrong to warrant us in 
disturbing this long established proposition. The learned Adyo- 
cate General has referred to several commentaries on the Mitak- 
shara, and other authors on Hindu Law, and has been able 
torefer us to passages which state that the father’s power of 
partition under 8. 2 is only with respect to self-acquired property. 
Vide Saraswati Vilasa paragraphs 215, 216 and 217, Vivada 
Ratnakara p. 164 of Setlur’s Translation, Visvarupa p. 5 of 
“1, (1880) I L. R.2 M. 317. 2. (1862) I M. H. G R. 77. 


3. (1873) 12 Ben. L.R. 873. 4. (1904) I.L.R. 27 M. 577. s.c. 14 M.L.J. 310, 
5, (1906) I. L. R.29M.1. 6. (1918) 28 I. C. 6. 
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Sitarama Sastri’s translation Ram Charan Mitra on Partition 
(Tagore Lectures 2 Edition) pages 334—3835, Vyavastha Chandrika 
II, p. 212 and Sarkar’s Translation of Viramitrodaya pages 44— 
69. These passages, however, as it appears to me, all refer to the 
father’s power of making an unequal partition referred toin S. 
2 paragraphs 1 and 3, as also does Paragraph '7 of S. 5. In 
not one of these authorities i3 there any assertion that the father 
cannot make an equal parfition of ancestral property. 5S. 2 is 
the only section which deals with a father’s right to partition, 
and if under that section he azquires no right to partition ancestral 
property, there is no other provision in the Mitakshara which 
gives him any right to such partition whether with or without the 
consent of the sons. So far therefore from thinking that there 
are good grounds for doubsing the decision in Kandasami v. 
Doraisami Ayyar 1, I think it is quite correct. The remark in 
Brijraj Singh v. Sheodon Singh 3 that “ Balwant Singh, although 
head of the family, had no right to make a partition by will” of 


„ancestral property is a mere dictum of the Privy Council, and as 
such must be strictly consirued and not extended to refer to a 


partition, “ not by will” and during his lifetime, a question 
which was not under consideration in the case. The only other 
ground of appeal is that the partition is bad because certain pro- 
perty is set apart for charitable purposes. Only 13 acres out of 
190 have been so set apart end there is evidence, including appel- 
lant’s deposition, that the charities referred to in the partition 
deed have been carried on by appellant’s family for a long time ~ 
past and appellant admits shat he himself has been conducting 
the charities, and the deed self recites that the major portion of 
the property had been dedicated to these charitable objects by 
appellant’s grandparents. As ist plaintiff who made the partition 
is dead and cannot give evidence this recital is evidence of the 
dedication. Such a provision for charity in the partition will not 
invalidate it. I agree that -he appeal should be dismissed with 
costs. 


C. A. S. 


1, (1880) I. L. R. 2 M. 817. . 2, (1913) I. L- R. 85 A; 387 at 846 
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PRIVY COUNCIL, ` 
[On Appeal from the Chief Court of Lower Burma.] 


Present :—Lord Shaw, Sir John Edge and Sir Lawrence 
Jenkins. 


Pranjivandas Jagjivandas Mehta ... Appellant * 
i v. 
Chan Mah Phee ... Respondent. 


Mortgage —Egquitable by deposit of title deeds—Accompanied by writing— Scope 
and ewtent tobe wholly determined by—Writing referring only to one property, 
title deeds to others as well— Bight restricted to former. 


Where titles of property are handed over with nothing said except that they 
are to be security, the law supposes that the scope of the security is the scope of 
the title. Where however titles are handed over accompanied by a bargain that 
bargain must rule and where the bargain is a written bargain, it, and italone must 
determine what is the exact scope and extent of the security. 

Their Lordships accordingly restricted the claim of the mortgagee in the case 
to the properties mentioned in the writing accompanying the deposit of title deeds 
though the title-deeds deposited related to other properties as well. 

Appeal from a judgment and decree of the Chief Court Lower 
Burma Appellate Side dated May 6, 1914 reversing a judgment and 
decree of the same Court in its Original Civil jurisdiction dated 
August 16, 19f1. ; 

On Oct, 10, 1902 Ravashankar Jagjiram & Co. lent to one 
Ko Tha Gywe Rs. 5,000 upon the security of a promissory note 
and deposit of certain title deeds. The said company on the 
death of the borrower took a new promissory note from his 
daughter Mah Saw, the wife of one Thin to cover her father’s 
debt and other moneys, There were other transactions between 
the firm and Mah Saw and Thin. On June 1, 1906 the latter gave 
to the firma promissory note for Rs. 13,000, payable on demand 
at the rate of lẹ per cent. per mensem. The firm claimed that 
Mak Saw and Thin deposited certain title deeds by way of equitable 
mortgage as collateral security for the payment of the said sum. 
By a registered deed dated June 25, 1908 Mah Saw and Thin 
mortgaged certain leases and buildings thereon to a Chetty firm, 
‘which bought the same in execution of a money decree obtained 
by one Mulchand. The respondent also bought another lot 
together with the building thereon. The appellant then com- 
menced proceedings to enforce what he claimed to have been an 
equitable mortgage of prior date contending that the word ‘house’ in 
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the promissory note together with the interlineation subsequently 
made comprised of the property in question. The Court of the first 


- instance decided in favour ož the appellant whereas the Court of 


Appeal held against him. Hence the appeal to the Privy Council. 

` De Gruyther, K. C. with him J.M. Parikh appeared for the 
appellant :, The Court of appeal had erred in allowing the res- 
pondent to raise for the first time in appeal a true question of fact. 
that the’ mortgage of one ‘lot was distinct from the other lot. 
The mortgage was one transaction and covered all the properties 
in question. They were not areas and were not held under 
separate title deeds. All the title deeds were handed over to the > 
mortgagee by way of security and rélated to the properties in 
question. This created an equitable mortgage of the entire property. 
At the time of execution of the promissory note the build- 
ings standing on the leasehald land were a house and.stables and 
they were correctly referred to as house No. 92 Strand Road and 


` No. 87 of 14th Str-et Reference was made to Ashton v. Dalton 1 


and Hx parte Kensington 2. 


Sir E. Richards, K. C. with him H oe for the 
respondent but were not called upon.. 


The judgment of their Lordships was delivered by 


Lord Shaw: Their Lordships think it unnecessary in this 
case to call upon learned Counsel for the respondent. They are 
of opinion that the judgment of the Chief Court, of Lower 
Burma appealed from is ecrrect. 

The rights of the partzes have to ts determined, in their 
Lordships’ opinion, by a written agreement, which is, in their 
Lordships view, the limit and standard fully measuring the 
obligations of Mah Saw, who obtained am advance of 13,000 
Rupees from the respondent on the Ist June, 1906. 

On that date there was a notandum put upon the back of'a 
promissory note then granted, and the.notandum is to this effect; 
As security, grant of a house in 14th Street, Rangoon.” Their 
Lordships take no stock of an alteration made after that notandum 
was signed, by which there was an interpolation of the words ~ 
'“ Strand Road and,” whick words would have, in appearance at 
least, extended the scope of the security from ‘‘a house in .14th . 


Street, Rangoon,” to “a .house in Strand Road and 14th Street, 
Rangoon.” - Had an argument been raised as fo- whether, . this 





1. (1846) 2 Collyer. 565, . . 2. (1809) 2 Ves. B. 79, 


ra 
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alteration having been made, any rights in law could now be 
founded upon this document, that argument would have been con- 
sidered : but it is unnecessary to make any pronouncement upon 
this topic, and accordingly their Lordships deal with the document 
signed by Mah Saw on the ist June, 1906, as definitely limiting 
and describing the scope of the security. It was a “grant,” in 
the singular, “of a house,” in ths singular, “in 14th Street, 
Rangoon.” 


The law upon this subject is beyond any doubt. (1) Where 
titles of property are handed over with nothing said except that 
they are to be security, the law supposes that the scope of the 
security is the scope of the title. (2) Where, however, titles are 
handed over accompanied by a bargain, that bargain must vule. 
(3) Lastly, when the bargain is a written bargain, it, and it alone, 
must determine what is the scope and the extent of the security. 
In the words of Lord Cairns in the leading case of Shaw v. 
Foster 1 :— l 
“Although it is a well-established rule of equity that a deposit of a document of 
title, without more, without writing, or without word of mouth will create in 
equity a charge upon the property referred to, apprehend that that general rule 
will not apply where you have a deposit accompanied by an actual written charge. 
In that case you must refer to the terms of tke written document, and any impli- 
cation that might be raised, supposing there were no document, is pit out of the 
case and reduced to silence by the document by which alone you must be 
governed.” 

Their Lordships accordingly have admitted in argu- 
ment the only possible question which remains (standing 
the document specifying the security and signed by 
Mah Saw) namely, the question, of identification of 
the term “grant of a house in 14th Street Rangoon.” To 
identify this grant, a reference has b2en made by learned counsel 
for the appellant, to the various title-deeds of the properties 
called Plots 65, 66, 66 A, and 67. “hese deeds are as follows: 
With reference to Plot 65, there isa lease of land in favour of a 
person named Ma Thit who was the mother of Mah Saw. With 
reference to Plot 66, and apparently also to 66 A, there is a 
document for sale of house and of land in favour of Ma Thit. -But 
then, with reference to the last docu nent, namely, as to Plot 67, 


‘there is a “ grant of a house,” aconveyance of a house on the 


3rd January, 1901, in favour of Ko Tha Gywe. Ko Tha 
} (1872) L. R., 6, Eng. and Ir. Ap, at p, 340. 
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Gywe was the husband of the grantee, or lessee, of the other plots 
of ground covered by the othe: documents. He was the father of 
Mah Saw, and it does occur asa matter of intérest that- this 
person, the father of Mah Saw, who had a conveyance of a house, 
that on Plot 67, was himself a borrower from the persons who 
are interested in this suit, wko were bankers and money-lenders 
in the district. Qn the 10th Detober, 1902, he borrowed & sum 
of 5,000 Rupees from them; and a somewhat curious transaction 
took place, namely, that he deposited with the money-lenders, not 
only the title of the property belonging to himself, namely, the 
grant of the house, but also tke title-deeds of the other three pro- 
perties which belonged not to himself, but to his wife. It was on 
this occasion that all these tit es found their way into the hands of 
the lenders. Mah Saw succeeded to Ko Tha Gywe in the owner- 
ship of the house on Plot-67. 

Their Lordships have, ia these cromia; no doubt 
whatsoever that the identification of the “ grant ofa house in 14th 
Street, Rangoon,” by her is accomplished by a reference tothe 
conveyance of tke house in favour of Ko Tha Gywe which house 
had been his property when the original advance of 5,000 Rupees, 
some years before, was obtain2zd by him. ° 

Their Lordships finally rəmark that, as against this identific- 
ation of the house in 14th-Strset there is nq evidence at all satis- 
factory in this case, and it was for the persons holding this security 
clearly to satisfy the Court of the scope thereof. They have not 
done so. There is nothing in ihe case which confirms the view 
that, under the term “grant of a house,” which would bea 
singular term applicable to a singular title, there was included the 
subject of three other plots of land under leases. Their Lordships 
cannot assent to such a construction. They think the security 
is distinctly and by contract limited and they cannot extend it.ag’ 
desired. They have no doukt that the Chief Court of Lower 
Burma has reached a proper conclusion, 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitors for Appellant— E. Dalgado. 

Solicitors for Respondens:—Arnould and Son. 

A. M. l 
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PRIVY COUNCIL. 
[On Appeal from the High Court at Calcutta. 


Present :—Lords Shaw, Sumner and Parmoor, Sir John 
Edge and Mr. Ameer Ali. 


(With Nautical Assessors.) 


The River Steam Navigation Co, ... Appellants * 
a a 
The Hathor Steamship Co. | ... Respondents. 


Admiralty Jurisdiction—Collision cases — Question of fact—Decision of irsal 
Judgée.— Weight to be attached to—Duty of court of appeal—Practice. 


In collision cases, when questions of fact alone arise, a Court of Appeal 
should be most chary of interfering with the decision of a trial J udge who had 
seen the witnesses and had the opportunity of forming his estimate of them 3y 
their demeanour. Only in exceptional cases.and for special reasons- should a corrt 
which has not had this advantage reverse the judgment of the trial Judge on ques- 
tions of fact. 

Appeal from a judgment and decreeof the High Court (Sr 
Lawrence Jenkins, C. J.and Woodroffe, J.) dated February 13, 
1914 reversing a judgment and decree of (Fletcher, J.) in = 
Ordinary Original Civil Jurisdiction dated February 6, 1915. 


The factS of the case are sufficiently set forth in their Lord- 
ship’s judgment and the arguments of counsel turned upon 
questions of fact only. 


B. Aspinall K. C. and Dumas appeared for the Appaiade, 
~ A. Roche K. C. and Noad appeared for the Respondents, . 
The judgment of their Lordships was delivered by 


` N a 


Tot Sumner.—The respondents, owners of the steamship 


af Hatumet, ” sued the appellants, owners of the paddle-steame- 
“Punjab,” in the High Court of Judicature at Fort William in 
Bengal, in the Ordinary Original Civil Jurisdiction of the Court, 


for negligent navigation in the Hoogly on the 27th December, 


1911. Fletcher, J., who tried the case, decided against them. 
The Court’ of Appeal (Sir Lawrence Jenkins, C. J., and Woodroffe, 
J.) having reversed the judgment of Fletcher, J., the owners oZ 
the “ Punjab” have brought the present appeal. The case was 
such as fs regularly tried in Couris of Admiralty, and the practi. 
eal rules of Admiralty Courts are appheable, The only materia. 
a oes 
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difference arising from the fact that the action was brought in 
the Ordinary Original Civil Jurisdiction of the Court is that 
neither Fletcher, J., nor the Court of Appeal enjoyed, as their 
Lordships have done, the benefit of the advice of Nautical 
Assessors. 


In collision cases, no rule is better established than this that,. 
where questions ‘of fact alone arise, a Court of Appeal should be 
most chary of interfering wita the decision of a trial Judge, who 
had seen the witnesses and had the opportunity of forming his 
estimate of them by their demsanour. Only in exceptional cases 
and for special reasons should a Court which has not had this 
advantage reverse the judgment of the trial Judge on questions 


of fact. This rule has long been observed and often laid down. 


It. is unnecessary to cite authorities in which if has .been 
formulated, i 


The Appellate Court, in eftect,t reated the appeal as arehearing 
ofthe wholecase. Presumably, therefore, their opinion was (though 


they donot so sayin terms) that Fletcher, J. had not rightly | 


addressed himself to the quest ons before him, so that there had 
been a mistrial; if they merely differed from Fletcher J., as to 
the effect of the evidence, they would not have thought themselves 
justified in allowing the appead. Before their Lordships, counsel 
for the respondents: submittel that Fletcher, J., had failed to- 
appreciate the relative importence of the different incidents, and, 


in a question of seamanlike navigation, had allowed his judgment 
sto be influenced, if not determined, by tests inapplicable to two 
vessels approaching one another so as to involve risk of collision. . - 


Accordingly, it becomes necessary to consider ‘the facts, not in 
order to see how their Lordskips would have decided at the trial, 
but in order to see whether Fletcher, J. so misapplied his mind 
to the incidents proved before him as to warrant the reversal of 
his judgment on what, after adl, are exclusively questions of-fact. | 


The scene of the occurrence was the reach of the Hoogly a | 


little below Calcutta opposite the Sibpur College. Here the river 
runs about east and west, anc the deep-water channel is on the 
south side of the river. On iis north side there is an extensive 
bank called the Sibpur Colleg= sand, where the water is shallow 
over a-considerable distance cutwards from the north bank. As 
the sands rise steeply from ‘tae deep channel, their edge, consti- 
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tuting its northern limit, is marked by a line of three buoys: the 
Upper, Central, and Lower College sand ‘buoys. 


It was already daylight, the morning was clear and still 
and the “ Hatumet,” which had left the Kidderpore Dock a 
little earlier, was proceeding down to sea drawing 23 ff. 2 in. 
forward and, 24 fi. 4 in. aft, in charge of a Hoogly pilot named 
Wheeler. There is no reasonable Joubt that some obstruction 
or appearance of obstruction ahead caused this pilot to shift her 
helm and to handle her engines in a series of rapid manœuvres, 
the result of which was that she tooz the College Sand with her 
stem at a point afterwards fixed by compass bearings as about 
400 ft. below the Central Colleze sand buoy, where she 
remained fast for some hours and sustained considerable 
damage. The natural course for an oceah steamer proceeding 
down this reach would be to keep in mid-channel or a little to 
the northward of mid-channel, but, on perceiving any vessel 
coming up-stream, to close somewhat on the line of the buoys 
under a port helm so as to pass- her port to port. The plaintiffs’ 
case was that the “ Hatumet,’ coming down mid-channel at halt 
speed, saw the ‘‘ Punjab” at a cons-derable distance coming up- 
river, exchanged port-helm whistle signals with her, edged to the 
north side of the deep-water channel under a slight port helm, 
and was about to pass her port to port, when she saw the 
“Punjab” suddenly take a sheer to the northward, as if acting 
‘under a starboard helm (truly a most astonishing and almost 
suicidal thing to do), so that she began to cross the “ Hatumet’s” 
bows at a distance of only 300 feet. The “ Hatumet”’ is about 
350 feet long. Thereupon the “ Haiumet’s”. engines were put at 
slow and her helm was hard-a-starboarded. Then, after an 
interval according to her engine-rcom log, of one minute, her 
engines were put full speed ahead for another minute in order to 
cant her bow to port, but, as she did not cant, they were ‘then 
put full speed astern. The “ Pun‘ab” passed the“ Hatumet,” 
apparently at this’ juncture, starboard to starboard, but the 
“ Hatumet,'’ with a right-handed screw going astern, took a sheer 
to starboard about three points off her course, grounded, and 
remained fast. It may be observed that although the “ Punjab” 
had passed by.ata distance of only afew yards, those on board 
‘Hatumet” did not hail her. They. ‘‘ refrained even from.good 
words,” s = 
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. + Now it ig common ground that the ‘‘ Punjab,” a shallow- 
draught river paddle-steamer. actually was coming up at this 
time with two lighters lashad on her port side and one on her 
starboard. She did sight the “ Hatumet” coming down at.a 
considerable distance ; she dic starboard her helm; and she did 
pass the “ Hatumet” starboard to starboard, and, what is more, 
the serang, who was directirg the navigation at the time, said 
that, as he understood, when a big ship gave one short blast to 
a small ship it meant “get cutof my way.” That way danger 
lies. 


Fletcher, J., rejected the “ Hatumet’s ” story, and, as their 
Lordships think, must have meant that he believed the “Punjab’s”’ 
serang, though he did not expressly say so. He saidin terms 
that he was unfavourably impressed by the manner of the 
“ Hatumet’s” pilot and his assistant, who were called as witnesses, 
and that he would feel great Jifficulty in accepting their evidence 
standing alone. If is true that he attributed to the pilot a 


' suppression of fact, of which he was not guilty; but their Lord- 


ships do not think that this was his only or indeed his main 
reason for doubting his verac-ty. He certainly was greatly and = 
unfavourably impressed by the fact; that, acconding to the 
“ Hatumet’s”’ case, the “ Punjab ” was fine on her port bow, only 
about 300 feet away, when she was seen to be starboarding. To | 
this all the ‘‘ Hatumet’s’’ witnesses quite unequivocally pledged’ ` 

themselves from the first. Or finding that the “ Hatumet”- was 
hard and fast aground the pilot sat down and wrote a-report then 
and there, in which he made shat statement. The.captain signed it 
as correct. A similar account was entered in thelog. The cap- 
tain’ and mate were examined on commissionin England and 
adhered to this story, and'so did the pilot at the trial. It was so 
manifest: that the “ Hatumet’s” manceuvres after perceiving the 
“ Punjab’s” alteration of ccurse up to the time when the two 
vessels passed starboard to starboard, could not have been crowded 
into the short time in which the two ships, after being only about 
300 feet apart, would meet and pass, that, at the end of a very 
long and ‘full trial, the plaix-tiffs’ counsel admitted collision to 
have been inevitable if the vessels were anything like so near to 


one another as 300 feet. If is doubtful whether the Appellate 


Court; appreciated that the plaintiffs had been driven to _— 
this most oe feature >f their case. 
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The respondents’ very forcible argument -was this: If the 
“ Hatumet ” gave a port-helm signal it could-only have been for 
some vessel on her port hand; vessels on her. starboard hand 
were out of her way on the shoals, where she could not follow 
them. The rapid and unsuccessful manœuvres, to which she had 
resort, must have been taken in view of some vessel navigating 
go near to her as to involve risk of collision, and that risk could 
only arise, in the case of vessels about to pass port side to por’ 
side, if the approaching vessel suddenly directed her course to 
port, and appeared to be crossing the ‘‘ Hatumet’s” bows. No 
steamer but the “ Punjab” was in sight, so the thing speaks for 
itself. To distrust, and still more to reject,'the “Hatumet’s’’ case 
because her pilot misjudged her distance from the ‘ Punjab,” 
showed on the part of Fletcher, J.,a lack of nautical judgment. 
The distance between two vessels approaching one another in & 
river is peculiarly difficult to estimate with precision. Ever at 
a distance of 1,000 feet (and so. their Lordships are advised is 
the case) such a manœuvre was unseamanlike and involved risk 
of collision. 


1 


This argument, though strong, falls skort of being convinc- 
ing. If there,was no other vessel in the neighbourhood of the 
“ Haiumet ” except the “Punjab,” whose presence, or supposed 


‘presence, at close quarters more or less onthe port bow could 


have led to the ‘‘ Hatumet’s’’ manœuvres, it might well have 
been inferred that the “ Punjab ” was the cause of them and that 
they would never have been resorted to ifthe“ Punjab” had 
kept her course so as to pass port side td port side. It is not fo 
be supposed that the “ Hatumet” would have been handled in 
such an urgent manner in order to avoid the imaginary encounter 
of a non-existent vessel. Accordingly, though it was enough for 
the “ Punjab” to show that the “ Hatumet’s `° witnesses failed to 
prove their case without herself accounting for the “ Hatumet’s”’ 
manoeuvres, it was evidently important for her to suggest some 
explanation of those manceuvres. One suggestion.was that the 
* Hatumet” had approached close to the steep southern edge of 
the College Sand, and, as seamen say, ‘‘ smelf the ground,” so that 
she took a sheer to starboard. Their Lordships are advised that in 
the position and in the depth of water in which the “ Hatumet ” 
must have been at the time this.could not have happened. The 
other suggestion is that the manoeuvres are explained ‘by -the 
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presence of a country boat somewhere ahead of the “ Hatumet,” 
Such a boat there was, amd somehow the ‘Hatumet’s” pilot 
failed to appreciate its presence and position. Eventually he 
came into collision with it on his starboard bow, though no 
damage was clone. Where this country: boat was just previously 
and how she shaped her course is not known, but, without 
assuming to decide.anything about her movements, their Lord- 
ships think that her presence so close to the “ Hatumet” at. the 
critical time provides a possible explanation of the “ Hatumet’s’ 


‘manoeuvres which is consistent with an acquittal ofthe “Punjab,” 


if the “ Hatumet's” witnesses are once discredited in their 
story. 


7 
‘Their Lordships thick, further, that Fletcher, J., ‘was 
entitled to attach great weicht to the fact that from the first the 


<“ Hatumet’s” witnesses placed the occurrence of the “ Punjab’s ” 


sudden change of course at a distance from the “Hatumet ” of 


‘only about 300 feet. The plaintiff's error was not inconsider- 


able, The estimate was far frorn being substantially exact, A 
distance apart of as much az 1,000 feet at the critical time has 
now been suggested. Who2ver was responsible for the original 
estimate, if was one to which three persons, dll wall qualified to 
judge, made themselves pariies within a few hours of the event. 
They must at least have known whether they felt sure of their 
estimate or not. It is a grave matter fora litigant in such 
cases to shift his ground frcm' that taken up in his Preliminary 
Act or in such contemporary documents as came into existence 
iñ this case and correspond toa Preliminary Act. When it 
comes to trebling the distance in question, the position of the 
defendants is materially preudiced. Their Lordships are advised 
that the manceuvre with whch the “ Punjab” is charged would 
be dangerous and likely to involve risk of collision, even at a 
distance of 1,000 feet; but f that distance were accepted, the 
appellants might have raised, with some prospect of success, the 
answer that within a distance of 1,000 feet the‘ Hatumet ” 
ought to have eluded in safety the consequences of the initial 
negligence, if any, of the ‘ Punjab.” As it was, Fletcher,- J., 
considered that he need not decide this issue; it was but lightly 


' touched upon in the Cocrt of Appeal; and the appellants’ 


counsel, at their Lordships’ bar, assuming that the plaintiffs 
would adhere to their ofigiral case, elected not to press it, ‘No 
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further opinion need be expressed.on ` this poins beyond saying 
that, on the course which the “Punjab” admittedly took, so 
slight an alteration of the “ Hatumet’s” helm, if promptly made, 
would have prevented both collision and grounding, that it 
would not have been right to view such a shifting of their ground 
as anything but a grave blow to the 2redit of the ‘ Hatumet’s”’ 
witnesses: 


It is on these witnesses that the plaintiffs had to rely for 
the alleged interchange of port-helm signals. The ‘ Punjab’s” 
serang said that he heard no such signal from the “ Hatumet,” 
and Fuller, a so-called independent witness, who did hear her 


whistle, was not prepared to distinguish between a mere warning — 


blast and a signal meaning “ I am directing my course to star- 
board.” So far as he goes, Fuller appears to negative any port- 
helm signal from the “Hatumet,” and he certainly said that the 
“Punjab ” did not whistle at all. 


A judgment for the defendants might well be affirmed on 
‘the simple ground that Fletcher, J., considering the evidence 


with proper appreciation of its bearing and, without misconception 
as to the law, found as a fact that hə could not rely on the 


ek Hatimet's” Witnesses sufficiently to aold that she had made out — 


her case. Certain considerations, however, have been pointed 


out, which carry the matter a good _ deal further. A strong 


attempt was made at the trial to show that, under the Hoogly 


Rules, it was the duty of both vessels in that part of the river to . 
pass port side to port side, but it was shown eventually ‘that the 
rule relied on did not apply to the position in question. A` 
practice was proved for shallow-draft r.ver vessels to cross the’ 
College Sand to the northward of the line of buoys, and: of this : 
practice the pilot of the “Hatumet” wes aware. Certain factors ‘ 


governing the positions of the vessels are sufficiently known to 


make an arithmetical calculation profitable. The “ Hatumet’s m 
pilot was well acquainted with the river and well able to- 


estimate distances on it. Ata Marine » Enquiry mto the conduct 
of the “‘Punjab’s” serang, held about a month after the incident, 
this pilot gave evidence that, when he irst sighted’the “Punjab,” 
she was about 1,000 feet below the Lower College-Sand buoy, 


and the “` Hatumet’’ was then 650 toa 700 feet above the. Upper : 


buoy. To- this.evidence he eventually elected:to adhere at - the 


trial, and.this- part-of his, evidence was accepted by Fletcher, J. - 
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From this finding their Lorcships think that the plaintifis cannot 
now escape. The distance between the Upper and the Lower, 
College Sands buoys is accurately known. It is 2,450 feet. 
The tide was the last of the flood, running up about 1 knot. 
This is given by the “Hatumet’s” assistant pilot. The ‘‘Punjab’s” 
serang gave her speed as 5 or 6 knots, and this was not challenged 


. in cross-examination. The ‘“ Haiumet’s” pilot put her speed 


-r 


somewhat variously, but in substance at about 44 knots. Her 
engines were at half speed shead. Without tying the respon- 
dents to unreasonably preciss figures, it is easily demonstrable 
that -at these speeds the “Punjab” could not have been still 
approaching the ‘‘ Hatumet” where the latter must have been 
when those manceuvres began, which shortly afterwards brought 
her up at the observed poins of her stranding. At that time 
the “ Punjab,” according tc her witnesses, was actually astern 
of the “ Hatumet”’ in the shoal water to the northward of 
the buoys. According to Faller, she could not haye been so far 
upstream, but still she was to the northward of the buoys and 
not in the position in which’ the “ Hatumet’’ must needs place 


her, Asa witness, Fuller must be admitted only under very 


considerable reserve. Of his evidence at the Marine Enquiry, 
only a brief and obscure report is to be found in the Record. . 
Whatever it meant, it did not agree with what he said at the trial. 
All the explanation of this disagreement that he could give was 
that he was called at the enquiry on his subpcena, apparently 


` without having given a proof of his evidence, and, having said 


what he had to say, was not cross-examined so as to have the 
opportunity of altering it. The respondents argued that his evi- 
dence at the enquiry placed the “ Punjab” on the ‘“ Hatumet’s” 
port bow in the act‘of starnoarding across it so as to disappear 
gradually on her starboard Sand till she was shut out altogether. 


' Their Lordships find Fuller’s evidence to obscure to support this 


view. -If this was really what he saw, he must have said much 
more or much less than he did. His statement is not inconsis- 
tent with the “ Punjab’s ” case, but it is insufficient ground for 
saying that the ‘‘ Hatumet’s” case ought to have been ‘accepted. 


One point remains : tae “ Punjab’s ” natural course would 
have been.to have gained the shoal water on the north side of the 
reach before passing the Lower College Sand buoy, but the pre- 
gence of-country boats at anchor near that buoy obliged her: to. 


4 
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keep in the deep-water channel until she was able to round it and 
begin to cross the: sands by passing between it and the. Ceniral 
‘ College Sand buoy. Calculations were made by the “ Punjab’s’’ 
superintending engineer at the instance of cross-examining counsel, 
which were used to show that her turning circle was such as to 
prevent her from getting across the line between the Lower and 
the Central buoy till she had advanced within afew feet of the 
spot where the “ Hatumet’” grounded. Their Lordships have 
given careful attention to these calcclations, but find them incon- 
clusive. They depend on factors as to the precise position of the 
country boats and of the ‘‘ Punjab” relatively to the Lower buoy, 
both laterally and downstream, at fhe moment of starboardings 
which cannot exactly be ascertained. The sharp zigzag tacks 
imputed to the “ Punjab” seem inexplicable, while apparently she 
might have made her in-and-out course round the Lower buoy on 
curves so flat that she would never apear to be on the “Hatumet’s”’ 
port bow at any material time or sven seem to be crossing her 
course so as to involve risk of collis‘on. Here again the respon- 
dents fail to carry their argument far enougk to warrant inter- 
ference with the decision of Fletcher, J. 


Perhaps ‘the defendants were lucky at the trial, but in 
the result their Lordships think taat ‘the judgment given for 
them should stand. The learned J idge tried: the case at great 
length, and was assisted by able counsel. He sxamined the evi- 
dence with care and none the less thoroughly because, as he 
himself observes, he spoke with considerable diffidence on matters 
of navigation. The judgment of the Court of Appeal does not 
point out such errors of apprehensicn on his part or such want 
of experience as justified them in reversing his decision, and their 
Lordships have been unable to discover, sufficient ground for 
doing so. They will accordingly humbly advise His Majesty that 


the appeal should be allowed with costs here and below, and that. 


the jugment for the defendants shou-d be restored. 
Solicitors for Appellants : Walfons £ Co, 


Solicitors for Respondents : Wiliam A. Crump & Son. 
A. M. l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Kumaraswamy Sastri and Mr. Justice 


Phillips. 
A,L.A.R.-Rm. Arunachalam Chettiar Appellants * (Defendant 
through his authorised agent and party appellant 
M. Subramania Aiyar and in High Court). 
another. 
v. | 
Mangalam and others ... Respondents (Plaintiffs). 


Madras Estates Land Act, S. 8 (11), 4, 27, 28, 78-76 and 148—Rent —Kanga- 
nam fee—Meaning of—Whether an i-legal cess—Landlord—W hether can enter on 
land of tenant to form an estimate of the outturn—Liability of tenant for loss of 
crops caused by theft or clandestine removal—Tenant, no insurer—Liabdility only 
that of bailee—Custom of rent being Charged only on cultivated lands and not waste 
lands—YV alidity of —Eistates Land Act, S. 4—Kulam Korvai, meaning of —Right of 
tenants to put ridges thereon—Rate of rent on—Nanja taram Punja—Tenant raising 
dry crops on wet lands—Rates of rer2—Temporary remission of reni—W hen and 
whether tenant is entitled to. 

EKanganam fee, which in effect isa contribution paid ‘by the tenant to reim- 
burse the landlord for the cost of the supervision of the harvest out of which mel- 
waram has to be delivered to the landlord and which has been paid for a long series ~ 
of years is legally recoverable as rent under the Estates Land Act and is not an. 
illegal cess falling under S. 148 of tbe Act. , ' 

The landlord has no right under the Act to‘enter upon the*land oi the ryot 
for the purpose of making an:expermmental harvest with a view to arrive at an 
arbitrary figure by -harvesting a small portion of the crops and to throw on the 
tenant, the burden of showing that the actual crops were not equal to the experi- 
mental harvest. 

The tenant is not liable to pay ~anchamate or compensation for loss caused | 
to crop by cattle, theft or clandestme removal. The tenant is not in a worse 
position than a bailee with regard to the degree of care exercisable in the custody , 
or preservation of the’crops. He is nos an insurer and'the Act does not cast ‘on him 
the burden or making good the loss cused by acts beyond his control. 

If it is proved that from time inrm morial only cultivated lands were charged 
and no rent was payable in respect of waste land, the landlord has a right to claim 
rent only in'respect of cultivated land by virtue of S. 4 of the Act read with Ss. 27 
and 28. _ . 

Segu Rowthen v. Alagappa Chetti1, Arunachellam Chettiar v. Muthuyanai 
Thevan *, Udayal v. Arunachellam Chettiar 3, Appalasami v. Rajah of Vizia- 
nagaram *, followed. ` 

With regard to'Kulam Korvai lands (lands in the bed of the tanks, just within 
the limits of the full water-spread) classed as punja,in the absence of proof of 

* S. A. Nos. 1782, 1783, 1785, to 1798 and 1800 


to 1869 of 1912 and Nos. 811 ta 316 and 318 to cae 
322 of 1918. 22nd December 1915. 


1. (1914) 26 M. L. J, p. 269. 2, (1914) 26 M. L. J. p. 575. 
3. (1915) M. W. N. p. 190 4 (1915) 2 L. W. p. 828.. 
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any Custom by the tenants to put up ridges, the landlord kas the right to prevent 
tenants from putting up ridges so asito prevent the tanks having the full benefit 
of the rain water flowing into them. 

‘The tenant is bound to pay Sarasari if peie up ridges he cultivates 
Kulam Korvai lands. 

Ii a tenant having water in the tank and therefore means of raising wef crops 
only raises dry crops on wet lands the landlor¢ can claim: wet rates, but if owing to 
want of water, no wet crops can be raised, and the tenant raises dry crops he is not 
bound to pay wet sarasari rates. 

Temporary remission of rent isa matter ož grace on the part of the landlord 
and it requires very strong evidence to show taat such remission can be claimed 
as of right. 

Second Appeals against the decrees of the District Court 
of Ramnad at Madura in A. S. Nos. 431, 462, 434, 444, 447, 


454,457, 459 to 528 of 1911 and Nos. 198 to 203, and 205 to 


' 209 of 1912 preferred respectively against the dacrees of the Court 


of the Special Deputy Collector of Ramnad in Ss. Nos. 9, 10, 12 to 
14, 16, 17, 19 to 21, 65 to 67, 70, 77, 80, 86, 116 to 134, 140 to 
150, 205 to 224, 290 to 294, 296 td 308, and 631 of 1910 and 
against those of the Court of the Sub-Collector of Ramnad division 
“in Ss, Nos. 1484, 1488, 1440, 1441. 1448, 1445, 1451 to 1453, 
1455 and 1456 of 1911. 

S. Srinivasa Aiyangar with S. Sundaraja Aiyangar for the 
Appellants in all. 

C. Madhavan Nair, R. Krishnamachariar, C. 8. Venkata- 
chartar and G. S. Ramachandra Aivar for the Respondents. 

The Court delivered the following 


Judgment :—Defendant is the appellant. The questions raised 
in these appeals relate to the propriety of the terms of the pattah as 
settled by the Special Deputy Collector and varisd in appeal by the 
District Judge. 

The first question relates to tke Kanganam fee which the 
defendant wants to levy. HKanganam is in effsct a contribution 
paid by the tenant to reimburse the landlord for the cost of the 
- supervision of harvest out of which nelvaram has to be delivered 
to the landlord. The Special Depu3y Collector found that this 
was an item included in the total Jama of the Ramnad Taluk ai 
the time of the permanent settlemens.and formed one of the items 
of assets in fixing the peishcush, that it was not an illegal cess 
so as to bring it under 8. 143 of the Estates Land Act, and thai 
it was being paid for a series of years. He, however, was of 
opinion that it could not be levied after the Hstates Land Act 
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came into force as it was a charge for supervision nct allowed by 
the Act which removes all restraints on harvesting by the tenant 
on the part of the landholder. The District Judge on appeal con- 
firmed the Judgment of the Special Deputy Collector on the 
ground that the service for which the fee was paid was no 
longer required. We are of opinion that on the facts found 
by the Special Deputy Cellector Kanganam fee falls under 
S.3 (ii) Cl. (a) of the Estates Land Act as being a sum 
payable by the ryot as such in addition to the rent due by him 


_ in respect of the land held by him. As the landlord is entitled 


to a share of the produce, tke necessify for the supervision is 
obvious. It is difficult to see how there can be any restraint on 
the harvest simply because she landlord employs a person to 
watch his interests. 


S. 73 clause 2 provides that though the tenant may be in 
exclusive possession of the produce until it is divided, he must 
not remove it from the threshing floor so as to prevent the due 
division thereof at the proper time and clause 3 provides that he 
should, before commencing to cut or gather the crops, give ` 
reasonable intimation to the landholder or his authorised agent 
of his intention to do so. 


S. 74 contemplates the presence of the landholder or his 
agent at the time when the division is to be. made. 

The only change introduced by the Estates Land Act is to 
prevent the landlord from cleiming that the tenant should not 
harvest without getting his parmission to do so or from fettering 
the discretion of the tenant as to when he should harvest the 
produce. Supervision is just as necessary now as it was before 
the Act came into force. Kanganam was being paid by the 
ryots even before the Permanent Settlement and ever since, and 
unless there is something in the Estates Land Act to render the 
payment illegal, we see no reason why it should not be included 
in the pattah. 

S. 28 of the Act provides that ‘in all in under this 
Act the rent or rate of rent for the time being lawfully payable 
by a ryot shall be presumed to be fair and equitable until the 
contrary is proved.’ 

At the date when the Act came into force Kanganam was | 
being paid and, unless the Act explicitly takes away from the 
Zamindar the right to collecs it, it must be presumed that it is a 
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fair and proper charge to be levied. In Devana: v. Raghunatra 
Rao 1 it was held that Russwms, which were being paid by the 
ryots to the Mittadars from tae beginning of the last century ard 
as to which there was no evidence that they were not paid at 
any time, constituted a charge or fees payable with the rent 
according to established usage. It appeared in this ‘case that 
Russums were sometimes incorporated with the rent in the 
Rosewari Chitta although they were shown separately in the Puli 
Theervat. 

A similar view is taken in Kurri Peddi Reddi v. The Receiver, 
Nidadavole and Medur Estates 2, where it was held that fees par- 
able with the rent can be included in the pariak and that under 
S. 3 (11) such fees are included in the term ‘rent.’ 

Our attention has been called to Chidambaram Chetty - F. 
Ayyavu 8 where Kanganam was disallowed ; but- the facts of that 
case show that the Kanganam claimed there was not in respect of 
wet crops but was in respect of dry crops as to which-a fixed 
money rent was payable. In such cases the kanganam fee can 
only be voluntary, for no supervision is necessary. . 

We are of opinion that both the Lower Courts were wrong 
in refusing to allow kanganam. 

The next item refers to the claim of the Zemindar to enter 
upon the land for the purpose of forming. an estimate of the out- 
turn. 

It is difficult to see what right the landlord fae under the 
Act to enter upon the land of the tenant for the purpose of makinz 
what has been described by Mr. Srinivasa Aiyangar as ‘aa 
‘experimental harvest.’ The abject seems to be to arrive. at an 
arbitrary figure by harvesting a small portion of the crops and D 
throw upon the tenant the burden of showing that the actual 
crops were not equal to the exDerimental harvest. 

We are of opinion that such a right is clearly opposed to ths 
provisions of 8. 73 of the Act and that both the Lower Courts wera 
right in disallowing this claim. 

The next item refers to panchamate or compensation for loss 
caused to the crop by cattle, theft or clandestine removal. 

What the landlord really wantsto do.is to make the tenan} 
an insurer and to cast on him the burden'of making good losz 


1. (1913) M. W. N. 886. 2. (1915) 18 M. L, T, 171. 
3. (1914).29 M. L. J. 746. 
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caused by acts beyond his control. We do not think that the 
Act casts on the tenant any stch liabilities. 

Ss. 73 to 76 of the Act prescribe the rights of the landlord. 
If the loss is caused by the negligence of the tenant in the custody of 
preservation of the crops cut, he would be answerable in a suit for 
damages ; but it is difficult to see how the tenant can be placed in 
% worse position than a bailee, so far as the landlord is concerned 
simply because the Act allows him to be in exclusive possesion 
of the crops until they are divided. 

In Raja Parthasarathy Appa Rao v. Chevendra Chinna 
Sundera Ramazer 1 it was held that a term in the pattah. making 
the tenant responsible for theft of crops is improper. No doubt 
this decision was under the Rent Recovery Act of 1865 but we 
do not think that the present Acti has made any difference in the 
liabilities of the tenant for theft of or damage fo crops owing to 
circumstances beyond his control. l 

The next point is as regards taxes on palmyra trees. The 


‘ Deputy Collector found on the evidence that palmyra trees which 


were not tapped for toddy were not taxed, although they were 
bearing fruits, that no palmera trees were taxed in the villages 
of Vallam, Siruguddi, Vania Vallam, Thuliyadi -Kottai, Nalli- 
rukkai and Kooneri, that only 102 trees were tapped in Karandan- 
dagudi and that only the tress that were tapped for toddy were 
liable to be taxed. 

On appeal the District Judge was of opinion that it has been 
proved that in addition to tae trees taxed in Karandandagudi, 2 
trees were taxed in Nallirukkai village and that the only palmyra 
trees that were ever taxed were 102 trees in Karandandagudi and 2 
trees in the village of Nallirckkai. 

It has been argued in appeal that the custom has been to tax 
all palinyra trees when they are tapped ; but we do not think that 
we can go beyond the findiags of both the Lower Courts that the 
custom has not been proved Both the courts found it proved 
from the documents that although there were numerous trees in 
the Zamin, 102 trees have been uniformly taxed in one village ° 
and that except 2 trees in Nallirukkai village no other trees have 


‘ been taxed in the whole of the suit villages. It is difficult to 


accept the explanation now given by Mr. Srinivasa Aiyangar that 
the tax was not levied because the fact that the trees in the other 


1. (1904) I. L. R. 27 M. 548. 
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villages were tapped escaped the notice of the village servants.. 


The custom pleaded has not peen proved and we donot think 
that we can disturb the findings of fact arrived at by the District 
Judge in the matter. 

The next question relates to Nanjatharam Punja and Punja. 

The Deputy Collector found that no rent was payable in res- 
pect of waste land and that it was proved that from time immemo- 
rial only cultivated extents were being charged and not lands left 
uncultivated. The District Judge on appeal confirmed the deci- 
sion of the Deputy Collector and held that the evidence showed 
that the custom in the Zamindari had been not to charge for dry 
waste. These findings of fact are . binding on us in second 
appeal. It is argued by Mr. Srinivasa Aiyangar that under S. 4 
of the Act the land-holder is entitled to collect rent in respect of 
all ryoti land in the occupation of a ryot, and that if does not make 
this liability subject to any custom but only subject to the other 
provisions of the Act. 

Mr. Srinivasa Aiyangar states that he does not press his 
objection as regards the wet land which has been left waste owing 
to want of water or irrigation facilities but argues that, as regards 
dry waste where money assessment is fixed, land, if left waste, 
can only be so owing to the default of the tenant. 

It is argued by Mr. Madhavan Nair for the respondent that 
both the courts have found that the custom is not to tax dry 
waste, that S. 4 should be read with Ss. 27 and 28 of the Act, and 
that, where there is a custom to exclude dry waste, rent, as defined 
in Sec. 3 (11) of the Act can only mean, whatever is lawfully pay- 
able for the remaining portion of the land. 

There is considerable force in the argument of Mr. Srinivasa 
Aiyangar that 8. 4 of the Act does not refer to any custom as 
governing its provisions, and that where it was the intention of 
the Legislature that any of the provisions of the Act should be 
subject to any custom it has been so-stated in the sections of the 
Act. We, however, think that the question is covered by autho- 
rity and we are not prepared to dissent from the Judgments of 
several Benches of this Court. | | 

In Segu Rowthan v. Alagappa Chetty 1 the Chief Justice 
was of opinion that section 4 would not help the plaintiffs where 


the parties meant and intended that rent should not be charged ~ 


1. (1914) 26 M. L. J. 269. 
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for waste. He observed as follows :—“ The plaintiffs relied upon 
section 4 and the definition of ‘rent’ contained in S. 3 sub- 
section 11, S. 4 says that the land-lord is entitled to collect. rent 
in respect of all ryoti land in the occupation of a ryot. Prima facie 
it is so, but if the evidence shows that if was not the intention of 
the parties that he should collect rent in respect of all land in 
occupation of the ryot but should collect rent only in respect of the 
land in fact cultivated by the zyot, of course the intention of the 
parties overrides the provisior of the Act. This section of the 
Act merely lays down the general rule, and, in my opibion, can be 
displaced by evidence as to what the parties meant and intended.” 

Mr. Justice Tyabji was of opinion that in such cases the 
charging by the landlord of zent in respect of cultivated and un- 
cultivated land would really be an enhancement which was pro- 
hibited by the Act. 

In Arunachellam Chett-ar v. Muthayanat Thevan tit was 
held ‘that S. 4 of the Estates Land Act should be read sub- 
ject to the provisions of S. £7 anda custom of paying rent on 
the basis of only the cultivated area in the holding is not illegal." 
Their Lordships observe as ‘ollows :—“ Both the Lower Courts 
found that by immemorial castom, one of the conditions apper- 
taining to the holdings in the plaint Mittah is that no rent 
should be charged for lands beft fallow, in other words, the rent 
for the whole holding in-any particular fasli should be calculated 
only on the cultivated area We think that condition is not 
against the statutory provision in S. 4 of the Estates Land: Act, 
as section 4 by its opening cause saves such and similar condi- 
tions. Our view, we think, s supported by the Judgment of this 
Court in S. A. No. 2034 of 1900.” 


This was a cage betweer. the present appellant and another 
tenant in the same Zamindari. 

In Udayal v. Arunachelam Chettiar 2 it was held that “a 
tenant is entitled to take advantage of a custom ina Gamindari 
that no rent should be charged for lands which are allowed to lie 
fallow by him. This isa case which relates to the Ramnad 
Zamindari and the respondant therein is the appellant in the 
present case. [t was found by the Sub-Collector that it was a 
custom in the Ramnad Zamindari nob to charge any rent for 
lands which were allowed to lie fallow by the tenant. 


i a 8 8 


1. (1914) 26 M. L. J. 575, 3. (1915) M. W. N. 190. 
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As régards the argument that Section 4 applied, their Lord- 
ships observe as follows: “In the arzument before us Section 4 
of the Estates Land Act was relied ‘ugon as indicating ~ that the 
tenant is bound to pay the rent upon 2very portion of his holding 
whether he cultivates it or not.. This general provision is 
subject to any custom that may be proved to exist in particular 
localities.” ' 

In re Arunachellam Chettiar tit was held that “ Section 4 
of the Madras Estates Land Act does not debar a tenant from 
claiming that by agreement and custom he isnot liable to pay 
rent for the portion of his holding left fallow.” 

 Appalaswami v. Rajah of Vizianagaram 2 which has been 
cited by Mr. Srinivasa Aiyangar does not affect the present 
question, as in that case the tenant had built upon’ a portion of 
the land demised to him and claimed exemption from paying 


rent on the ground that it was not usad for agricultural purposes. — 


All that was there held was that it was not necessary that the 
ryot should actually use the land for purposes of- agriculture. No 
agreement or custom was set up in that case whereby lands built 


upon were not to be charged. In ths present case tbe findings 


of fact are cleat and the cases referred to show that in the 
Ramnad Zamindari there was a custom whereby only cultivated 
lands were to ‘be charged with rent. It is not suggested by 
Mr. Srinivasa Aiyangar that it was the practice to exclude such 
lands from the pattahs so as to entisle the landlord to let the 
lands to third persons if he chose. The custom as found by. both 
the courts, is that, though the land was included in the holding, 
rent was not charged for it. We confirm the judgment of the 
District Judge on this point. 

- The next point for consideration is the right to levy sarasari 
where Kulamkorvat lands (lands in the tank beds) are cultivated. 


It is not disputed that for purposes of cultivating these lands — 


ridges were raised and the contention for the appellant is that, as 
the ridges obstruct surface rain water from flowing to the tank and 
thereby reduce the wet Ayacut, the plaintiff’ should not build 
ridges at all or, if they do so, shey should pay sarasare. 
RKulamkorvai is land in the bed of the tanks just within the 
limits of the full water-spread which is cultivated with. paddy, 
and it is not disputed that such -lands are classed as Punja 
~~ 7. (1915) 2 L. W.828. 2 (1918) 25 M. L. J. 60. 
24 
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lands. The Deputy Colector was of opinion that whilst. 


the land-lord had a right tc the flow of rain water into the bed of 
the tank free from obstruct.on, the tenants had an equal right to 
catch rain water as fell on their Kulamkorva lands and to culti- 
vate the lands with the help of such water. He decreed that the 
usual rates should be charged so long as the tenants did not put 
up ridges, or, if they put them up, so long as the ridges did not 
exceed one span in height and that sarasari. should be charged if 
the height exceeded one spæn, 

On appeal the District Judge was of opinion that the ridges 
which were being put up by ithe tenants would obstruct the flow 
of rain water into the tank, that it was unreasonable to permit 
the ryots to retain tank water by putting up ridges on their Jand 
to the detriment of legitimale wet area without paying any extra 
charge for it and that no uriform custom had been made out by 
either side in the matter thcugh the balance of evidence was in 


‘favour of the Zamindar. He was also of opinion that the ryot 


Ought not to be liable to pay sarasari simply because he utilised 
rain water falling on his land. He tried to reconcile the interests 
of both the parties by direct_ng that the tenants were not to con- 
struct ridges on their lands so as to divert frome the tank any 
water other than rain water falling on their respective holdings 
and that, if the rule was con*ravened and paddy crops were raised, 
sarasart should be charged. 

It is difficult to see how this direction can be enforced 
either party. In the absence of proof of any custom by the tenants 
to put up ridges we think taat the land-lord has got the ‘right to 
prevent tenants from putting up. ridges on lands in the tank-bed 
so as to prevent the tanks heving the full benefit of the rain water 
flowing into them. It is proved by Exhibits 39, 40, 42, 56, 56 (b), 
58 (a), 81 series and:85 series that the right of the tenants 
to put up ridges on Kulamko-vai land was not upheld. As against 
these exhibits our attention has been called by the respondents’ 
counsel to Ex. CC (Judgment in Summary Suits Nos. 245 to 262 


of 1900) where the right of the tenants to put up ridges was 


found by the Head Assistant Collector. 

As pointed out by tke District Judge the balance of evidence 
is in favour of the contenticn raised by the Zamindar that the 
tenants have no right to obstract the free flow of rain water into the 
tank by putting upridges. ‘he Deputy Collector's restriction that 


-a 


d 
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the height of the ridges should be one span does not seem to be based 
on any intelligible basis, and the direction of the District Judge is 
unworkable because when there are ridges and the land has been 
submerged by tank water the ridges must reduce the volume of 
tank water when the level of the tank subsides below the level of 
those ridges‘as the ridges retain water which should EENES go 
into the tank. 

We are of opinion that the plaintiff is bound. to pay 
sarasar, if he should put up ridges and cultivate Kulamkorvai 


lands. This disposes of all the points taken by the ee for the - 


appellant. 
The respondent has filed a memorandum of PR 


The first objection is as regards dry crops raised on Nanja 
lands without permission. The Deputy Collector was of opinion 
that sarasarz should only be charged if the tenant raised dry 
crops on Nanja lands when there was water in the tanks sufficient 
for a wet crop but it should not be charged where a dry crop was 
raised-in adverse season for want of sufficient supply of water in 
the tank. 


The District Judge on appeal keld that sarasari should be 
chirged whether there was water or not so long as ae tenant 
raised dry crop on wet land. 

It is dificult to see on what principle the tenant. should pay 
“ wet sarasari ° if, owing to want of water in the tank, he is 
unable to raise a wet crop. The effect of the District ' Judge’s 
judgment will be to compel the tenant either -to leave the land 
waste when there is insufficiency of water or to penalise him if 
he raised a dry crop 4s the only possible means of raising somes 
thing on the land. It stands to reason that if a tenant,having water in 


the tank and therefore means of raising a wet crop chooses to raise a _ 


dry crop, this should not affect the right of the land-lord to charge 
wet rates but where, owing to want of water, a wet crop could 
not be raised, there is no.reason why the land-lord should still 
be entitled to charge wet sarasari rates. 

We vary the decree of the District Judge by declaring that 
plaintiffs will be liable to pay sarasari wet rates if they raise dry 
crops while they could have raised wet crops and to pay the usual 
dry rates if they raise dry crops owing to insufficiency of water, 

The next point is about remissions in respect of Punja Savi 
and Nanjatharam Punja Savi. 
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The Deputy Collector allowed the tenant’s right to claim 
remission but the District Judge was of opinion that the tenants 
were not as a matter of right entitled to-any remission. 

Remission is a matter of grace and it would require very 
strong evidence to show tha; remisson can be claimed as a matter 
of right. §. 38 of the Estates Land Act refers only to remissions 
owing to permanent reduction in the yield and, so far as we can 
see, there is no provision for forcing the land-lord.to grant tem- 
porary remissions. There is no satisfactory evidence as to usage 
in the present case nor was any issue raised as to the right of the 
tenants to claim remissions. The Deputy Collector seems to 
have based his decision solely on a passage at page 337 of the 
Ramnad Manual. 

We think the District .udge was right in kadar that the 
right to remission has not bzen proved in respect of dry lands. 
As pointed out in Alagappa Chettiar v. Tirunagavalli 1 there 
can be no legal right to obtain a remission of rent. 

We confirm the decision of the District Judge on this point. 

Subject to the modifications mentioned above, we dismiss 
the second appeals and ths memorandum of objections. As 
neither party has succeeded on all points raised by him, we order 
that each party do bear his own costs. S. A. Nos. 8.311 to 316-and 
319 to 822 follow the decision in the above appeals and are 
dismissed with costs. 818 is dismissed without costs, 

S. A. Nos. 1792 and 1852 abate as respondents are dead and 
no legal representatives have been brought on record. 


G. A. S. 


IN THE HIGH COURT CF JUDICATURE AT MADRAS. 
` Present :—Sit John Wallis, Chief Justice, and Mr. Justice 
Coutts-Trotter. ` ' a 
Frederick Edmed- Hooper ... Appellant *in both the ap- 
e <3 ; | peals and Respondent in the 
above Criminal Revision 
v. Cases (accused), i 
King-Emperor ... Petitioner in the above 
Criminal Revision Cases. 
Trading with the enemy—Offence under the Common Law—Commercial Inter- 
course with enemies Ordinance (VI cf 1914) S 38—The Enemy Trading Act (NIV 
of 1915) S. 15—Trading with the eremy Proclamation, No. 2,8. 5 Sub-S, (7)—. 
= *Or. A. Nos. 176 and 177 of 1915 and O. R. G. Nos. 238, 289 aiid 285 of 1916. 
1. (1902) 13 M. L. J. 877, e 28th April, 1916, 
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Ordinance, nol retrospective—'' Oblaining goods from an enemy country or from an 
Bie nty ""—-Goods ordered before the war—Receipt of goods in London by an agent 
and tr ansinission before the date of the Ordinance—Goods delivered in Madras after 
the passing of the Ordinanee—Of fence, if and where completed—Jurisdiction of 
British Indian Couris—Atienrpé fo obtain goods from an enemy—Goods ordered non- 
ewistent—A ttempting to get back one’s own goods from an enemy country or from 
an enemy, if an offence. 

_* On 28-7-1914, the accused who was the Managing Director of MoDowell & Co. 
Ltd., Madras, ordered 28 bales of tobacco from one Ruppell, a German merchant 
carrying on business at Hamburg, in Germany. Owing to ‘the declaration of war 
between England and Germany on the, 4th of August 1914, Ruppell became an 
alien enemy. Prior to the outbreak of the war, the accused’s firm had purchased 
and stored certain bales of tobacco at Amsterdam and at Gochin Germany the 
purchases having been arranged by and the goods stored in the name of Ruppell. 


After the outbreak of the war and some-time before the 9th of October 1914 Rup- l 


pell in pursuance of the order of the accused bought 18 bales of tobacco in 
Germany, which together with 16 other bales supplied from the stock at Amsterdam 
or Goch were despatched to Lancelot and Dent, the London agents of McDowell 
& Co., to bere-shipped by them to Madras. Lancelot and Dent thereupon re-ship- 
ped the tobacco and on 21-11-1914, the 34 bales of tobacco arrived in Madras on 
the S. S. “© Mombassa” and were received into stock by McDowell & Go., on that 
date. On the 26th of November 1914, the accused wrote two letters Downer 
and Hiemink, his agents at Amsterdam and to Blum Bros. at Goch, in Germany, 
in which he directed his tobacco stored with Blum to be sent to Amsterdam and 
undertook to pay the incidental charges. 

` On the 9th of September 1914, the “ Trading with the enemy Proclamation ” 
was issued and para. 5-of the Proclamation made it criminal to obtain gods from 
an enemy or from an enemy country directly cr indirectly or to obtain from any 
person any goods for or by Way of transmission to or from an enemy country 
or an enemy. On the 14th of October 1914 the‘ Commercial Intercourse with 
Enemies Ordinance” was passed, which made any contravention of the provisions 
of the proclamation, an offence punishable with imprisonment. 

The first charge against the accused was, that he contravened the ‘Royal Pro- 
clamation of the 9th of September 1914, at Madras, between the 21st and 26th of 
November 1914, by obtaining 84 bales of tobacco per S. S. ‘* Mombassa” from an 
enemy and from an enemy country. The second charge was that of attempting 
to trade in goods coming {rom an enemy and from an enemy country and_of enter- 
inginto a Commercial obligation for the benefit of the enemy, based on the two 
letters of 26th November 1914 addressed to Downer and Hiemink and Blum Bros: 
The accused was convicted on both-the charges. On appeal, 

Held, acquitiing the accused of the first charge, that though trading with the 
enemy was a Common Law offence both in England and India, the accused having 
been charged under Ordinance VI of 1914, must be dealt with only under the 
Ordinance ; i 

that tbo provisions of Ordinance VI of 1914 were not retrospective and had 
riot the efiect of penalising acts completed before its date ; ‘ 

that the ‘‘obtaining” of goods which was the subject of the first spares. was 
complete whex Lancelot and Dent took charge of the goods in England ; ‘ 
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that'as-the prosecution had not'shown that-the ‘obtaining’ took ‘place after the 
lith of October 1914, the date of the Ordinance, no offence had been committed ; 

and that even if the goods were ‘obtained’ in England after the 14th of 
October 1914, the offence was one committed in England and the Courts, in British 


‘India, would have no jurisdiction to try it. 


Per Wallis C. J. (Coutts-Trotter J. dissenting) : The word ‘‘obtaining” is used 
in the proclamation in its ordinary sense and includes procuring or ordering the 
goods from an enemy as well as taking delivery of them on arrival and if the’ goods 
had been ordered before the date of the Ordinance, it will not be an offence to take 
delivery of them after that date. 

-Quaere : Can a person be charged with ‘‘obtaining” goods from himself or can 
the same goods be.‘‘obtained” twice by the same person ? 

Held, further, that the two letters of the 26th of November 1914, written by 
the accused to Downer and Hiemink and Blum Bros. constituted an attempt to 


. trade in goods coming from an enemy and from an enemy country, though it 


might be proved that the-accused hsd no goods in Germany at the time when the 
letters were written or that the lette-s referred only to goods that were acquired 
by the acoused before the outbreak of the war. 


R. v. Ring 1, referred to. K. v. Capenheimier and Colbeck 2, followed. 
Appeals against the orders of the Court of the Chief Presidency 
Magistrate, EKgmore, Madras. in Cases Nos: 23718 and: 19956 of 
1915, and Petitions under &.'439 of the Code of Criminal Proce- 
dure, 1898, and 5. 3 of Ordinance No. VI of 1914 to revise the 
orders of the Court of the Chief Presidency Magistrate in maes 
Nos. 237, 18 and 19956, of 1915 respectively. 


These appeals and the - Criminal Revision Cases came on 


for hearing-on Monday and Tuesday, the 14th and 18th days of 
April.1916. ` 


E.R. Osborne for the appellant (accused) :—The first charge 


on which the accused has besn convicted is that between the 21st 


and 26th of November 1914. he contravened the Royal -Proclama-’ 
tion of 9th September 1914 against trading with the enemy by 
obtaining goods at Madras from an enemy and from an enemy 
country. The infringement of.the Proclamation was made an 
offence by the Commercial Intercourse with Enemies Ordinance’ 
dated 14-10-1914. On 28-9-1914 the accused ordered 28 bales ‘of 
tobacco. from Ruppell in Germany. On 4-8-1914 Germany 
declared war with England, Thereafter Ruppell became 
an alien enemy. The Lower Court has found that the goods or @ 
portion of them at any rate, came to the accused from an 
enemy and from an enemy country. Even onthe finding, the. 
charge is unsustainable: ‘Cbtaining’ within the meaning of the 


1, (1892) 61 L. J. N. S. (M. G.: 116. 2. (1915) 2 K. B. 755. 


- 
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proclamation includes procuring or ordering the goods from tke 
enemy .as well as actually taking delivery of them on arrival. The 


goods were ordered on 28-7-1914 and they arrived in England ¢ | 


and were received by the London agents of the accused before 
the,14th October, 1914. The ordinance was published on 14-10-1914 
and being a penal measure, it shorld not be construed to hava 
retrospective operation. The only act that was done after tha 
passing of the ordinance was the taking delivery of the goods ai 
Madras, Where an offence consists of séveral ingredients, some 
of which took place before the passing of the penal statute, a 
conviction for such offence under the statute, is bad. R. v. 
Griffiths 1, R. v. Vine 4. 


The goods were consigned to Messrs. Lancelot and Dent the 
London agents.of the accused, who paid the freight, took them 
out of bond and re-shipped them to Madras. All this was done 
before 14-10-1914. Atany rate there is no evidence to the con- 
trary. The ‘obtaining’ was therefore complete in England. 
There cannot be a further obtaining of the goods in Madras and 
consequently no offence has been committed. A man cannot be 
convicted of obtaining goods from. himself. If the offence was 
complete in England when Messrs. Lancelot and Dent took 
charge of the goods, the British Ind-an Couris would nate no 
jurisdiction to ty the accused for the offence. 


The second charge on which the accused has been con- 
victed is that of attempting to trace in goods coming from 
an enemy country and from an enemy and of entering into 
a commercial obligation for the bereft of an enemy, The 
accused is found to have written to Blum Bros. in Germany. 
on 26-11-1914 requesting them ‘to forward to Madras, McDo- 
well’s stores of tobacco lying with th3m. There is nothing to 
show that at the date these letters were written there were in 
fact any goods belonging to McDowell's in Blum’s hinds. The 
accused was attempting to do an acz which was impossible 
of performance and cannot be convicied.. R.v. MePherson 3; 
R. v. Cheeseman t; R. v. Collins, 5 Reasat Ali's Case, 6 Chandi 
Pershad v. Abdur Rahman 7 


—<————— a 
1. (1891) 2 Q. B. 145. 2. (1375) L. R.10 Q.B Cases 195. 
3. (1857) 7 Cox. 281. 4, (1362) L and G. 140. 


` 5, (1864) 38 D.J. (M. C.) 177,178. 6. (1881) LL. R.T Cal. 352. 
7. (1894) I. L. R. 22 Oa.. 181, 
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The decisions under S. §11, I. P. C; are inapplicable. This 
isnot an offence under the Penal Code. The goods which were 
alleged to be with Blum Bros. were at all times after the declara- 
tion of war, the property of the accused.. The possession of his 
agent was the possession of the accused and he could not be con- 
victed of the offence of attempting to “obtain” goods from an’ 
enemy. Indarchand v. Emperor. 1 At any rate the accused had’ 
no reason to suppose that iù seeking, to obtain his own goods 
from an enemy country, he was infringing the law. There was 
no possible benefit to the enemy in this case. The mens rea was 
éntirély absent. The conviczion is therefore unsustainable, 

The How ble the Ag. Advocate General (S. Srinivasa Iyengar,) 
with him The Crown Prosecutor (J. C. Adam) and S. Satyamurts 
appeared for the Crown. l l l l 

Trading with the enem7 isa common law offence both in» 
England and India apart from the Ordinance or the correspond- 
ing English legislation. 

The effect of war is to prohibit all Commercial intercourse 
between British subjects recident in British territory.and the sub-. 
jects of the enemy state or parsons residing in the enemy country. . 
Trading in war time with alien enemies is illegal and any pro- 
perty employed in such trade may be confiscated by the Crown, 
and a subject guilty of the ilegal action prosecuted for misdemean-. 
our and in some cases for high treason. The Crown has 
power to grant licenses. Mere non-interference with an alien 
enemy does. not imply 6 license to trade and a previous 
license to trade is not sufficient, unless it is sanctioned 
after hostilities. This yas so under the common law. 1 | 
Hawkins Pleas of theCrown 22; The Hoop 2 C. Bristow v. 
Towers 3; Polts v. Bell 4; Gist v. Mason 5; Esposito v. Bowden ô; 
Janson v. Driefontein Consolidated Mines Ltd 1; Halsbury, Vol. I, 
p. 311; Vol. VI, p. 443. | 

In times of war and in matters relating to war the Crown 
enjoys wider latitude in ths exercise of its prerogative. Various 
prerogatives relating to insercourse between British subjects and 
those of foreign countries are allowed in times of war e.g. Embargo 


1. (1915)I. L. R. 42 Cal. 1094, 2. (1799) 1 Ch. Rob. 199. 
3. (1794) 6 T. R. 35101 E. R422, 4. (1800) 8T. R. 648-101 E. R. 1640. 
5. (1785) 1 T.R 83=99 EB. R. E86. l ; 
6. (1857) 7 B.-and BY. 7163=119 E. R. 1480. 

7, (1902) A. C. 484. 


> 
/ 
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on ‘shipping, Restriction on entries cr leaving, proclamations and 
blockades. Reference was made to Surendranath Banerjee v. The 
Chief Tustice.and Judges at the High Court, Calcutta 1 Mayne’s 
Criminal Law, pp. 24, 69. 


A Royal Proclamation isan Act of State and the Crown is enti- 
tled to issue it, especially a proclamation dealing with the war. The 
prerogative of the Crown in times of war is much higher than it is 
in ordinary times. 6 Bacon’s Abrid £51 ; Stephen’s Commentaries 
Vol. 2, pp. 616,617 ; 7 Halsbury, pp. 14, 15 ; Dicey on the Law of 
the Constitution, p. 51. Chande v. Child 2, Ex parte Chevasse 3, 
Halsbury, Vol. VI, p. 441. The prerogative of the Crown extends 
to the British colonies and dependencies and is not confined to 
the United kingdom. Halsbury, Vol. VI, pp. 372, 422, 423, 427, 
Re Bateman’s Trust *. A Royal proclamation therefore can have 
the same binding force as a statute to the extent to which it is 
lawful. It is unnecessary that a’ Royal proclamation should be 
_ published in British India in a part:cular way. A Royal procla« 
mation relating to trading with the enemy was published-.on the 
5th of August 1914. The Govt. of India published it on 7th 
August 1914. A second proclamation relating to trading with 
the enemy was promulgated on 93h September 1914 and was 
published by the Govt. of India >n 31st October 1914. The 


English Trading with the Enemy Act was passed on 18-9-1914. 


and the Amending Act was 5 Geo. ¥ Ch. 12, (Nov. 1914) which 
dealt with abetments and offences. This was also before the end 
of 1914. 


An Act of Parliament can by necessary implication apply 
to all British possessions. Craies’ Statute Law, pp. 389 to 391, 
Callender Sykeer & Co.v. Colonial Secretary of Lagos and 
Davies . Williams v. Davies 5, Hart Fyssel’s’ Case 6, Tomalin 
y.. Pearson £ Co., Ltd. 17. Thowh, ordinarily the presump- 


tion is that Parliament does not design its statutes to operata. 
beyond the territorial limits of the United Kingdom, 4. 


different intention may be readily collected from the nature 
of the enactment. Maxwells Interpretation of Statutes, pp. 231, 
232 et seq. and the cases cited inder the Slave Trade Act 


1. (1888) 10 Gal. 109 (P. C.) 2. (1798) 87 Eng. Rep. 332. 
8. 46 Eng. Rep. 1072 4 De G.J.M. 685. 

' 4, (1878) L. R. 5 Bq..366. - 5. (1391) A. C. 460, 465.467. 
6. (1901) A.C. 446. 7. (1909) 2 K.B. 61, 
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and the Marriage Act, 135; Halsbury, Vol. 10, p. 614. 
Fhe . Trading with the Enemy Act of 1914 merély -uses the 
words “any person ” and it refers to the Royal Proclamations’ 
dealing with Trading with Enemy for the time in force. The 
object of the Enactment is to prohibit all trading covered by the 
Proclamation and the Proclamations of me Sth of August and the 
9th of September apply to all persons “resident or carrying on 
business or being in our dominions.’ There is reasonable and 
express indication in the Act which gives full statutory effect to 
the Royal Proclamations referred to therein. This Act applies to 
British India with all force without reference to the Trading 
with the Enemy Ordinance. Tke contravention of the Proclamation _ 
is the offence. 

[Their Lordships remarked ‘that the charge against the 
accused was not under the Common Law or under the Trading 
with the Enemy Act but under Ordinance VI of 1914 and desired 
the Advocaté General to confine himself to’ that’ part of the case] . 

The Ordinance VI of 1914 is retrospective. 

(Wallis, C. J:—Crimina: Statutes ought not generally to be 
construed as being retrospective: ] 

‘The ordinance is a declaratory enactment. It deals with 
punishment and procedure. .A penal statute which does not create 
a new offence but only deals with punishment and procedure may 
be retrospective (Halsbury, Vol. 27, p- 178) especially a statute 
which is intended to “protect the interests of the public and’ the 
State. In the present case, the offence was already an offence’ 
under the Common Law. The ordinance does not create that 
which was no offence an offence for the first time. The preamble 
to the Ordinance merely prov des for punishment. 

| [Their Lordships intimase d that they were agreed ‘in hold- 
ing ‘that the ordinance was nct retrospective. | = 

The accused has contravened §. 5. -sub-sec. (7) of the Procla- 
mation and has therefore beer rightly convicted. The contention 
bhat the accused cannot be so convicted because some ingredients 
of the offence took place before the date of the ordinance is unten- 
able. R.v. Griffiths 1 is nc'authority in support of the conten- 
tion. There, all the acts consiituting the alleged offence had been 
completed before the Bankruptcy Act of 1890 came into opera- 
tion. -The accused took delivery of the goods at Madras on 

l l 1... (1891) 2. Q. B. 145. 


$ i a tm 
PART V.] HHE MADRAS LAW JOURNAL REPORTS. +185 


91-11-1914, after the date of the ordinance and therefore contra- ` 


. yened it. Itis immaterial that the accused ordered: the goods 
before the ordinance. Reference was made to Duncan’ For & 
Co. v. Schrempft & Bonke 1 affirmed on appeal in Duncan Fox é 
Co. y. Schrempft & Bonke, ? Arnhold ‘Karburg £- Co. v. Blythe 
Green Jourdain & Co. ? affirmed on appeal 4rnhold Karburg d Co. 
y. Blythe Green Jourdian d Co., 4 R. v. Oppeneimer, 5 Nassim 
Tsaac Bekhor v. Haji Suitanali Shustary ĉ, The Textile Manu- 


facturing Co. Lid. v. Salomon Bros. 1. 


| Trotter, J.—The offence with which the accused is charged 
_is.defined by S. 5 (7) of the Proclamation and it was complete 
when Messrs. Lancelot and Dent took delivery of the goods. in 


‘Londén on behalf of the accused. Has this Court any jurisdiction — 


over it ?| 


The accused obtained the goods at Madras from . Lancelot 
and Dent. SO 


(Trotter, J.—Then the offence is „under the- latter- part of 


. Sub-S: (7) of S. 5 of the Proclamation. ] 


‘. [Chief Justice —How can-a man: obtain goods from himself ? 
. Can a-person þe convicted twice for obtaining the. same goods ?] 


+ 


` 


Yes. The charge can be amended into one under the latter 
part of Sub-S. (7) of 8. 5 of the Proclamation. | 


[Their Lordships declined to do so. | 


As regards the second charge, the case is beyond doubt. It 
is not the law that before a conviction could be had-for, an attempt 


to commit an offence, the prosecution should prove that-if the _ 


attempt charged had succeeded, the’ offence. would have been 
committed. The cases relied on by the other side are no longer 


law. An attempt to commit a felony or misdemeanor is itself 


s’crime at Common Law. 9 Halsbury, p. 258. R, v. Ring 5; R: v. 
-Brown 9; -R. v. Williams 10, have overruled the decisions cited 
on the other side. The principle of $. 511, L P. ©. is in accord- 

ance with the rule in R. v. Ring 8 and should be extended to 
’ ‘attempts’ under the Proclaniation. 


~ 
ee enn ate 
— 


1. (1915) 1 K. B. 365. 2. (1915) 3 K, B. 355. 

3. (1916) 32 K, B. 379. - 4. (1916) 1 KĘ. B. ł95. . 
5. (1915) 2 K. B. 155, 6. (1915) 17 Bom. L. B.249. 
7. (1915) 18 Bom. U. R. 105. @ (1892) 17 Cox. 491 

9. (1889): 24 Q. B. D; 387. 10 (1898) 1 Q.B. 320, ` 
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The argument that the accused had no criminal inten- 
tion, and therefore committed no offence, is unsupportable. 


' The evidence points to mens rea having existed. Mens . rea 


may consist simply of an intent fo doan act which is forbidden 
by law. 9 Halsbury, p. 23<, R. v. Bishop, 1 Bank of New South 
Wales v. Piper, 2 Miles v. Futchings 8. In the present case it is 
not incumbent on the part of the prosecution to prove.a parti- 
cular state of mind on the partof the accused. The Statute 
does not require that, 9 Ha-sbury 237; 'H. y. Steppens, 4 Cundy 
v. LeCocg, Š Blaker v. Tillscone, 6 R. v. Forbes 7. 


As regards the third charge of which the accused has been 
acquitted, it is found that Hermans, the servant of the accused, 
wrote the letter of the 26th Nov. 1914 to Blum Bros. in Germany 
asking them to send goods. The letter was found in a cover 
addressed by the accused. It is clear that Hermans, in order to save 
his master, the accused, shifts fhe responsibility on to himself, 
Even then, where a particuiar intent or state of mind is not the 
gist of the offence, the act cr default of a servant may make the 
master criminally liable. Devtes v. Harvey, 8 Mullins v. Collins, 9 
Commissioners of Police v. Cartman 19. As regards the sentence, 
it has been very light. Imprisonment without hgrd labour (with 
or without a fine) is the Common Law punishment for a Common 
Law misdemeanour. 9 Haisbury, 410. A mere fine as in this case 
ig not adequate. 


E. R. Osborne replied. 
The Court delivered tke following 


Judgments :— Chief Fustice:—The accused in these cases 


_ has been convicted by the Chief Presidency Magistrate on two 


charges of contravening th: Royal Proclamation of the 9th Sep- 
tember 1914 against trading with the enemy by obtaining and 
attempting to obtain at Madras goods from an enemy and from 
an ‘enemy country, offences punishable . under Section 3 of the 
Commercial Intercourse with Enemies Ordinance VI of 1914 as 





1. (1880) 5 Q. B. D. 259. 2. (1897) A. ©. 383. 

3. (1908) 3 K. B. T14. 4. (1866) LIR. 1 Q. `B. 702.. 
5. (1884) 18Q. B D. 207. 6. (1894) 1 Q. B. 345. 

7. (1865) 10 Cox. Ó. C. 362. 8. (1874) L. R. 9 Q. B. 438 
9. (1874) L. R. 9 Q. B.'392. 10. (1896) 1 Q. B: 655. 
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continued ‘and amended by Acts.I and XIV of 1915. He hes 
been discharged by the Presidency Magistrate on a complaint of 
further contravening the said Ordinence by conspiring at Madras 
with one other to obtain goods froma firm in Germany. Tke 
accused has appealed against the convictions, and the Crown Prc- 
secutor has filed a revision petition against the order of discharge. 
Though the illegality of trading wita the enemy was established 
in the eighteenth century by the decisions of the Prize Court 
administering the Law of Nations which are collected by Sir 
William Scott. (afterwards Lord Stowell) in the Hoop 1 and wera 
‘followed by the Courts of Common Law in Bristow v. Towers, ? 
Potts v. Bell, ® Esposito v. Bowden, 4 and Zine Corporation v. 
Hirsch, 5 there is no record of any prosecution for this offenc3 
before the outbreak of the present war. In Gist v. Mason, 6 Lord 
Mansfield said that Lord Hardwicke had given him a note which 
had been destroyed with the rest of his library during the Gordoa 
riots, of a reference to all the Judges in the reign of King William 
the Third on the question, “Whether it were a crime at the cox- 
mon law to carry corn to the enemy’; who were of opinion thet 
it was a misdemeanor. There can be very little doubt that tra- 
ding with the enemy in contravention of the Royal Proclamaticn 
would be held to be a misdemeanoar in England if not also m 
India, for, as observed by Willes, J delivering the Judgment cf 
the Exchequer Chamber in Esposite v. Bowden * “ the force of a 
declaration of war is equal to that ofan Act of Parliament prohib- 
‘iting intercourse with the enemy except by the Queen’s license,” 
and in the Royal Proclamation of September 9th, 1914 it is 
expressly stated that such contraventions are criminal. It was 
not however thought desirable to re_y solely on the common law, 
and both in England and in India after the issue of the Procla- 
mation of the 9th September, legislation was passed making it an 
offence to contravene the provisions of any proclamation against 
-trading with the enemy, and it is under this legislation that the 
accused has beer convicted as alreacy stated. . 


In the first case the accused’ Mr. F. E. Hooper, Managing 
Director of McDowell and Co., Madras is charged with 
contravening the Royal Proclamation of the 9th September at 
Madras between the 21st and 26th November 1914 by obtaining d4 

1. (1769) 1 Gh. Rob. Adm. Reports196. 2. (1794) 6 T. R. 35. 


. 3. (1800) 8 T. R. 548. 4. (1857)'7 E. &-B. 768. 
.. §. (1916) I; K. B..541 _ 6. (1786) 1 T. R.-88. 
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<: Frederick bales of tobacco leaf per “ S. S. Mombassa” from an enemy, one 
pate E.C. Ruppell residing in Hamburg, and also with obtaining 26 of 
v the aforesaid bales from Goch in the German Empire,an énemy 
‘Emperor, Country. Prior to the outbreak of war the accused’s firm had 
ssiMecChies Purchased and stored certain bales of tobacco partly at Amsterdam 
Justice. and partly at Goch, a German town on the Dutch frontier not far 
from Dusseldorf. The purcaases were arranged by, and the goods 
stored in the name of Mr. K.uppell, a former partner, who after 
kis retirement took up his residence in Hamburg and became an 
enemy by virtue of the declaration of war on August 4th, 1914. 
On july 28th the accused had cabled to Mr. Ruppell an order for 
28 bales, and on J uly dist Mr. Ruppell wrote saying that he had 
executed the order and hoped to send the documents next week. 
It is proved that 18 bales ware sent from Goch to Antwerp for 
shipment and were never heard of again in consequence of the 
outbreak of hostilities. The consignment now in question consisted 
of 28 bales of the descriptions ordered, of which 18 bales were 
admittedly purchased after tae outbreak of war, and the other 10 
supplied from stock at Amsterdam or Goch, together with 6 bales 
of another description which had not been ordered, The Presiden- 
cy Magistrate has found, anc we see no reason for differing from. 
his finding thatthe whole 34 bales to the knowledge òf the accused i 
came from Ruppell, an enemy. He has also found that to the 
knowledge of the accused 26 of these bales came as charged from 
Goch ; but though there is ev-dence before the Court which points 
to their having’in fact come from Goch, there is evidence as to 
some of the bales, that the eccused had every reagon to believe 
that they came from Amsterdam, and as to the rest, ‘that he had 
no information that they came from Germany. 


It is proved that on cr about the 7th October 1914, these 
bales were shipped at Amsterdam by Downer and Hiemink, the 
Madras firm’s agents in. Amsterdam, free on board to: London 
consigned to Lancelot and Dent, the firm’s , London agents, who 
paid the freight, took them cut of bond and re-skipped them by 
the ‘Mombassa’ consigned tc the frm in Madras, and at the same 
time drew upon the firm in she usual , course but only for their 
own charges as they had not >een called upon to pay for the goods. 
The-bales-must in-the-ordinary course have been put on board the 
‘Mombassa’, which arrived in Midras on tha -21st.of Nove mber. 
About the 14th of October. ths date when the Ordinance came into 
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force and, as the prosecution has not established that they were 
- shipped on or after the date, it may be taken in favour of the accused 
that they may have been shipped before the date. In this state 
of facts, two objections are faken for the accused. It is said that 


_the goods were not obtained in Madras on the date specified from ` 


an enemy or an enemy country, but at the worst were obtained 
from an enemy or an enemy country by Lancelot and Dent the in- 
nocent agents of the accused in London before the ‘14th October 
when the Indian Ordinance came into force, and that after that 
date there.was no obtaining within the meaning of the Section.. It 
is quite clear that a Statute and above all a Penal Statute has no 
retrospective operation unless the intention of the legislature that it 
should have such aneffect is clearly indicated, which is not the case 
here. The question then arises how far a Statute creating a new 
offence applies to offences begun before the passing of the Act 
but completed subsequently. In R. v. Griffiths 1 which came 
before the Court of Crown Cases Reserved, it was scarcely con- 
tended that the statutory provision in question could affect acts 
done before it was passed, but it was said that, as the Act was 
passed in July and only came into force in January following, 
this indicated an intention on the’ part of the legislature that it 
should apply to offences .against its provisions which had been 
committed after it has-been passed and before it came into force. 


The Court did not think fit to dispose of the case on the ground 


that the complete offences had been committed before the Act 
came into force, and thought it right, to lay down and expressly 
to decide the case on the broader rule that all the ingredients of 
the offence must have been committed after the coming into-force 
‘of the Act. To illustrate this, one of the offences in question in 
that case was obtaining money by false pretences, and’ it is 
clear to my mind that the Court intended to lay.down that if the 
false preterices were made before the coming into force of the 
Act and the goods recsived afterwards, the conviction would be 
bad. [ should feel bound in any case to follow the -rule 
which was then laid down by the Court of Crown Cases 
Reserved for the guidance of Criminal Courts, andI do so the 
more willingly because it seems to mein accordance with prin- 
ciple ‘and also in accordance with the view,of the learned Judges 
who decided’ the earlier case of R. v. Vine 2? where a provision 
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disqualifying every person convicted of felony from holding.a 
license to sell spirits was hed, Lush, J, dissentiente, to have a 


‘retrospective Operation and to apply to persons convicted before as 


well as after the passing of tke Act on the express ground that the, 
object was not to punish offeaders but to protect the public against- 
public houses being kept by persons of doubtful character.. I may, 
add that I do not think the cule laid down in R. v. Griffiths 1 is 
likely to give rise to inconvenient results, as the more serious and 
obvious forms of crime are akkeady punishable under the existing 
law, and as to newly created Dffences it is open to the Legislature 
to make the enactment retrospective if there are sufficient reasons 
for so doing. 

Now ag regards the chazge of obtaining these goods from an 
enemy, of which the accused has been convicted, it seems to me 
that giving the word “obtairing” its ordinary meaning, it includes 
procuring or ordering. the gcods from the enemy as wellas taking 
delivery of them on arrival and that the conviction on the charge: 
must be held bad on the ground that the ordering or procuring 
was before the 14th October when the Ordinance came into force ; 
and T think itis also bad on the further ground that the obtaining 
by the accused from the enemy was in London through Messrs. 
Lancelot and Dent, the firm’s agents, an.offence we have no 
jurisdiction to try. 


As regards the suggestion made for the Crown that the charge 
should be altered into one o? obtaining the goods at Madras from 
Messrs. Lancelot and Deai by way of transmission from an, 
enemy (which is also forbic¢den by the Royal Proclamation) such 
a charge in my opinion would be open to the same objection that 
the obtaining must have taken place at least in part before the 14th. 
October when the Ordinances came into force. This objection would 
not apply to a charge of obta-ning the goods at Madras from the mas- 
ter of the ‘Mombassa’ by way of transmission from an enemy 
between the 21st and 26th November, but there is a further. objec- 
tion to both the amended charges, viz., that if the accused be held 
to have obtained the goods in London he cannot be convicted as 
again obtaining them in Medras as that would be convicting him of 
obtaining them from himsslf. The question is by no means free. 
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‘from doubt, and in these cizcumstances I ain not prepared to 
make any alteration in the charge at this late stage, and would 
accordingly set aside the conviction and acquit the accused of this 
charge and direct the fine if paid to be refunded. As the acquittal 
is not on the merits, I think it right to say that as it is not shown 
that the accused knew these bales came from Germany, the fact 
‘that he obtained them through his agent Ruppell would not in the 
-exceptional circumstances of the case and having regard to the 
. novelty of the offence, have necessitated a sentence of imprison- 
ment but would have been adequately punished by a fine. 


The next appeal is from @ conviction of attempting .to trade 
in goods coming from an enemy ccuntry and from an enemy, 
and of entering into a commercial obligation for the benefit of 
an enemy. This charge arises out of two letters of the 26th 
November 1914-signed by the accussd and addressed to Downer 
and Heimink, the firm’s agents in Amsterdam and to Blum 
Brothers at Goch in which the accused sought to get his tobacco 
stored with Blum at Goch in Germany sent to Amsterdam and 
undertook to pay the. incidental charges. These letters. were 
found in a large cover addressed to Downer and Heimink which 
also contained a smaller cover addressed in the accused’s hand- 
writing to Blum Brothers in which was a letter of his assistant 
Hermans which is the subject of zhe next charge. The first 
objection to the conviction is that the accused cannot be convict- 
ed of an attempt because it is not skown that the firm had any 
goods at Goch when he wrote the letters; Though the provi- 
sions of the Indian Penal Code do notin terms apply, I see. no 
reason why we should not apply the same rule to cases of attempts 
which are punishable under some dther law. The conduct of 


the accused amounted to an attempt under’S, 511 of the Indian - 


Penal Code and the English authorities on which Mr. Osborne 
relies are contrary to the illustrations to the section and to the 
later English decisions such as R, v. Ring-' which must be treated 
as overruling them, The next objection isthat it was no offence 
for the.accused to send for his own goods from an enemy ahd an 


enemy country. in Esposito v, Bowden 2 already referred to 


Willes J., observed that-there was vary high authority-which he 
refers to-for saying that the.remova of merchandise even though 
acquired before the war from the enemy’s country after knowledge 
© 1, (1891) 61 L. J. N. S. (M. ©.) 146, 2 7H, & B, 763. 
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of the war without a Royal license is generally illegal, and the Royal 
Proclamation of 9th September 1914 appears to proceed on the 
same. view as it prohibits generally the obtaining of goods trom 
an enemy or an, enemy country and makes no exception in the case 
of goods acquired by a subject before the outbreak of war. Further 
it was so expressly ruled by atkin, J. in a recent case under this 
very Proclamation and the ruling was upheld by the Court of 
Criminal Appeal, Rex v. Oppenheimer and Colbeck 1. The objec- 
tion therefore fails. Having regard however to the novelty of the . 
law and the’ misconceptions as tohis position under which tke 
accused appears to have laboured, I think the fines may be reduced ` 
to Rs. 250 in each case and sc direct. 


The third complaint on which the accused was discharged 
was of a much more serious character and arose out of the fact 
that a letter dated 26th November 1914 from the-accused’s assist- 
ant Hermans to Blum Bros. was found in the envelope addressed 
in the accused's handwriting to Blum Brothers which envelope, 
ag already stated, was: forcnd by the Censor in the larger 


' cover addressed to Blum Brothers while the accused’s own letter 


to Blum Brothers which was the subjectof ths second charge 
was found pinned to the accwsed’s letter to Downereand Heimink 
in the same cover. Hermana’ letter purported to order further 
goods from Blum Bros. on tte authority of the accused, and if 
brought home to the accused, would have amounted to a serious 
offence and necessitated a sevre sentence. As against this, how- 
ever, there is only the evidence that Hermans’ letter was found 
inside the envelope addressed by the accused to Blum Bros, and 
Hermans who has been called as a witness has deposed that he, 
put his letter there without she knowledge of the accused. In ~ 
these circumstances we are not prepared to interfere with the- 
Presidency Magistrate’s crder of discharge anddismiss the revision 

petition. We also dismiss the revision petitions praying for 

enhancement of sentence. - 


Coutts-Trotter, J—This is an appeal by Frederic Hdmed 
Hooper against a conviction and sentence of the Acting Chief 
Presidency Magistrate, Madras, under section 3 o: the Commercial 
Intercourse with Enemies Ordinance, 1914. That Section makes 
it an offence punishable with imprisonment to contravene any of . 


ESE 


1, (1915) 2 K. B. 750. 


PART VI.] THE MADRAS LAW JOURNAL REPORTS. 193, 


the provisions of any Proclamation or Order in Council.. of His - mE 


Majesty for the time being in force, relating to trade, Commercial cope 
intercourse or other dealings with any subject of any State at war. Ring. 
with His Majesty. Emperor, 


The Ordinance is dated 14th October 1914, the a of its Cona 
publication in the Gazette ; and by Section 15 of Act XIV of 1915 Trotter. J. 
words are inserted in the section which make attempts -to commit 
these offences themselves punishable if committed since the 14th 
October 1914, the date of the Ordinance. The relevant Proclama- 
= tion in this case is the Proclamation of the 9th September 1914. 
Paragraph 5 runs as follows “ From and after the date ‘of this 
Proclamation the following prohibitions shall have effect......... 

and we do hereby accordingly warn all persons resident, carry- 
ing on business or being in our Domunions...... not directly or 
indirectly to supply to or for the use or benefit of, or obtain from, 
an enemy country or an enemy any goods, wares or merchandise, 
not directly or indirectly to supply to or for the use or benefit of, 
or obtain from any person any goods, wares or merchandise, for 
or by way of transmission to or from an .enemy country or an 
enemy, nor directly or indirectly to trade in or carry any goods, 
wares or merchandise destined for or coming from an enemy 
country or an enemy......... And we do hereby further warn all 
persons that whoever in contravention of the law shall commit, 
aid, or abet any of the aforesaid acts, is guilty of a crime and will 
be liable to punishment and penalties accordingly.” _ The charge 
against the accused is that between the 2lst and 26th Novem- 
-ber 1914 during a state-of war between His Majesty and the 
German Empire, at M dras, unlawfully did contravene the , pro- 
visions of the Proclamation by obtaining goods, wares and mer- 
chandise, to wit 34 bales of various tobacco leaves per S. S. 
“ Mombassa ” from an enemy, to wit E. C. Ruppell, trading and 
carrying on business in Hamburg in the said German Empire, 
and by obtaining 26 of the abovesaid bales of tobacco also from 
an enemy country, to wit Goch,-in the said German Empire, 


The accused was the Managing Director of the firm of Messrs, 
McDowell and Ço., Ltd. carrying on business in Madras as general 
merchants and dealing among other things in tobacco and spi- 
rits and importing them from Eurpoe. Some years ago there 
was a partner of German birth in the firm, namely H. C. Rup- 
pell, but in 1908 he retired from India and started business in 
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Gérniany where he acted as agani for the firm in which he retain- 
ed. a considerable interest a3 ashare-holder. In particular he 
used to purchase consignments of tobacco for Messrs, McDowell 
& Co., Ltd., and pay for them by drawing upon the firm’s 
account at the Chartered Bank of India in London. The course 
of business appears to have b2en this: Messrs. McDoweli from 
time to time communicated so Ruppell the quantity and kind of 
tobacco that they required. Hs would fulfil the orders sometimes 
by fresh purchases there and then, sometimes by drawing on 
stock which had accumulated in Europe. This stock appears to 
have been stored in two places. Some of it he bought at Govern- 
ment auctions at Amsterdam. At these auctions only sworn 
Government brokers are allowed to bid, and the brokers employ- 
ed for the purchase of McDowsll’s goods were a firm of Downer 
and Heimink of Amsterdam. That stock was stored ata ware- 
house in Amsterdam belonging toa storage Company called — 
Naamlooze Vennootschap Purderhoedenveem. It was stored in the 
name of Ruppell and apparently could be released only on his 
orders. Other tobacco was bought by Ruppell in Germany and was 
stored with a firm styled Gebrider Blum at Goch in the Rhine- 
land close to the Dutch border. It is not quite clear on the evi- 
dence what Blum’s exact bus-ness was and what they did to 
McDowell’s tobacco. It seems fairly evident that Ruppell bought . 
some tobacco from them, and it is certain that McDowell's 
German stocks accumulated there, though it is not clear that 
they were paid any sums of money by way of storage or ware- 
housing charges. At least no record of such charges can be found 
in McDowell's books. There.ations between the two firms of ` 
McDowell and Compiny and Blum were obviously friendly and 
a man called Hermans who held a responsible position in 
McDowell's business had been fox many years before he came to 
India in the employment of Blum. It is suggested by the defence 
that Blum allowed McDowell’s stock to remain in their premises 
until wanted merely as an act of courtesy to suit their business 
convenience without making eny charge. When tobacco was 
forwarded to McDowell’s in Irdia, it was consigned by shipment 
to a London firm, Messrs. Lancelot Dent and Co., who were 
McDowell's London agents. At the close of each year Ruppell 
forwarded to McDowell & Company a statement of the stock he 
held for them in Amsterdam aad Goch respectively. By compar- 
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ing this with the statement of the previous year they could check 
the invoices relating to the consiznments they had received 
during the current year. The present charge relates to a consign- 
ment of 34 bales ‘of tobacco which arrived in Madras on the 5. 5. 
‘Mombassa’ on the 21st November 1914 and were received into 
stock by. McDowell on that date. Hermans in his evidence gave 
the 26th November as the date of receipt, but this is obviously 
the date at which the goods came under his charge as foreman 
of the Tobacco Department. The somposition of these bales is 
important and is as follows : 

5 bales Brazil mild. 

5 bales Brazil strong, 

13 bales Vorstenlanden (in two conegus of 8 ‘and 5 
respectively). 

5 bales of Borneo (in two consignments of 2 and 3 bales) 
-and 6 bales of Sumatra. 


The order for these goods was by a telegram on the 28th 


July 1914 from Messrs. McDowell to Ruppell in the following 
terms: ‘‘Ship at once 8 bales Vorsten Umblatt, five each Suma- 
tra, Borneo, Brazil, mild, strong” making in all 28 bales. The 
stock records, show clearly what tokacco there was at Amsterdam 
and Goch respectively available to Zulfil these orders, and the 
matter is not really in dispute. There were only two bales of Borneo 
at Amsterdam and there were nine at Goch, so that- Ruppell 
could only execute the order from stock by taking at least 3 from 
Goch. With regard to the 6 bales of Sumatra—tfor although 5 
were ordered 6 were in fact despatehed—it is not suggested that 
they were ever in Germany or came out of it. With regard to 5 
bales of Vorstenlanden these were 20t ordered. The balance of 
18 bales, 10 Brazil, mild and strong, and 8 Vorstenlanden are 
the most important goods in the subsequent history of the trans- 
action. On the 3lst July Ruppell, sent a letter to McDovwell’s 
which was received by them on the 12th November. This enu- 
merates the order contained in the telegram and concludes as 
follows: “I have executed these orders as quickly as possible 


for shipment per S. S. “ Wachtfels ” I hope fo be able to send’ 


you the documents by the next or following post. > A good deal 
of discussion appears to have taken place in the court below as to 
what action on Ruppell’s part these words must be supposed to 
imply. The ‘Wachtfels’ was a German ship lying at Hamburg 
preparing to make a voyage to London calling at Antwerp on the 
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way. Antwerp is almost equidistant from Amsterdam and Goch 
and would be a natural port of shipment for goods from both of 
these places. The natural commercial meaning of Ruppell’s 
letter is that he had contracted to purchase the goods he could 
not supply from stock, had given orders for the forwarding of 
those goods for shipment at Antwerp, had given similar orders 
in respect of the goods he was supplying from stock and 
had contracted with the steanship owners to ship and carry the 
goods to London. Ruppell on the 31st July sent another letter 
to McDowell] and Co., also received on the 12tt November, which 
after setting out a summary 2f his account up to date goes on to 
state “business is complete_y disorganised owing to the war 
which seems to be going to break out and it is very difficult even 
to transact the smallest business. The local branch of the Char- 
tered Bank has almost given up business.” In fact on the 
31st July Germany had declared war on France and Russia and 
on the 4th of Augustat 11 Cclock P.M. she was also at war with 
England. The next document is a letter from Ruppell at Ham- 
burg, dated the 5th Septembsr which was received by McDowell 
on the 15th October, and from this letter we can ascertain what 
had happened. 18 bales, namely, the 10 Brazils and 8 Vorsten- 
landen had gone to Antwerp., The “ Wachtfels ” had been un- 
able to leave Hamburg. Antwerp* was in a complete state of 
disorganisation and for practical purposes the 18 bales may be 


. treated as having been lost there. The letter goes on to state: 


“the ten bales of Sumatra and Borneo tobacco which you ordered 
by telegram had not left Amsterdam when hostilities broke out 
and are lying safely there.” The defencecontends that it should 
be inferred from this that 3 bales of Borneo tobacco had been 


transferred from Goch before the out break of hostilities. The 


Chief Presidency Magistrae has rejected the inference on the 
ground that if the goods were shipped from Antwerp they would 
be kept at Goch to be sent directly to Antwerp, at any rate until 
the out break of war demonstrated the impossibility of that course. 
This seems to me to overlock the fact that, as soon as war broke 
out between Germany and-France, every ,businessman must have 
realised the danger of its spreading, and Ruppell may very natu- 
rally have thought it advisable to get the goods he was forwarding 


-out of stock into Holland as soon as possible. In the face of the 


plain statement in his letter—and I cannot see why it should be 
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supposed that at that time he saw any reason. to conceal what he 
was doing—it would be unreasonable to draw any inference adverse 
to the prisoner based on mere general considerations. The letter 
contains the following sentence: “ As at present. no goods from 
‘Germany to Belgium can be forwarded I am trying with the help 
of some friends to replace these 18 bales (.¢., those that hac 
gone to Antwerp) by other goods in Amsterdam and | tc 
send you a consignment Of different tobaccos (Vorstenlanden anc 
Brazil, Sumatra and Borneo) from Amsterdam to Madras vie 
England.” On the 14th of September Ruppell wrote another 
letter from Hamburg Exhibit P which was received on the 12th 
of October. This repeats the statement that the 10 bales oi 
Borneo and Sumatra were lying at Amsterdam and says that 
Ruppell will try to ship the goods through a neutral port. Or 
the 9th October Downer and Heimink sent 38 invoices tc 
McDowell and Co., and a covering letter. This shows that the 
whole of the 34 bales which arrived in Madras on the D. 5. 
“Mombassa” had by that date been shipped by Downer anc 
Heimink from Amsterdam to Lancelot Dent and Co., in London 
The first invoice Exhibit E relates to two bales of Borneo anc 
six bales of Symatra which are stated fo be from “ Amsterdam 


stock.” The second, Exhibit D, relates to the balance of 3 bales’ 


of Borneo which are stated in the letter to be from Goch stock 
I have already given my reasons for thinking that these three 
bales had been transferred to Amsterdam before the out break ož 
hostilities. The 3rd invoice Exhibit C, relates to 18 bales whick 
were obviously bales sent to replace the 18 bales held up at Ant- 
werp and at the foot of the invoice are the words: “ From Blum.’ 
It is obvious that these 18 bales were obtained considerably after 
the out break of hostilities, because Ruppell had not got them 
when he wrote the letter of the 5th September, Exhibit O. In 
that letter he says no doubt that he is trying to replace them in 
Amsterdam with the help of some friends, presumably Dutch 
friends. The suggestion for the prosecution is that in the result 
he got them from Blum and sent them to Downer and Héimink 
for shipment by a neutral port. Having regard to the care with 
which the invoices specify the place of origin of the goods 
the conclusion is irresistible that the 18 bales in question were 
bought in Germany between: the 5th September and 9th 
October and accordingly had an enemy-origin. I think that there 


Fraderick 
, Edined . 
oo per 


Ring 
Emperor. 


7 


Coutts 
Trotter, J. 


Frederick 
“Hdmed 
Hooper 
i: 
King 
Emperor. 


Coutts 


Trottar, J. 


198 THE MADRAS LAW JOURNAL REPORTS.  ÎVOL. XXXi 


can be little doubt that the accused must have-known that these 
18 bales came from and were despatched by an enemy, namely 
Ruppell. That is the finding of the learned Chief Presidency 


- Magistrate and I am not disposed to hold that he was wrong. 


It is urged on behalf cf the accused that as the Ordinance 
only came into operation or the 14th October, he cannot be con- 
victed of an offence some ingredients of which took place before 


‘that date, and for that proposition reliance is placed on the case 


of Reg v. Griffiths 1. In tkat case a trader was charged under 
the Debtor’s Act of 1869, 32 and 33 Vict. C..62 with obtaining 
goods on credit under the false pretence of carrying on busi- 
ness and dealing in the ordinary way of his trade with 
intent to defraud on varicus dates in November 1890. The 
Debtors’ Act made these cflences misdemeanours if committed 
within four months next before the presentation of bankruptcy 
proceedings against him. The Bankruptcy Act of 1890, 58 and 
54 Vict. C. 71 for the first time extended the operation of the 
penal sections of the Debtors’ Act toa period of four months 
next before the presentation of a bankruptcy petition by the 
debtor himself, and the defendant filed his own petition on the 
14th January 1891. The Court held that he could not be con- 
victed under the Debtors’ A3t inasmuch as the acts of obtaining 
had taken place before th2 Act came into operation and the 
statute must not be.construad as being retrospective in operation. 
With the broad principle that in general criminal statutes ought 
not to be construed as being retrospective, I am in entire agree- 
ment. But I am unable to hold that there is anything in the 
decision in Reg v. Griffiths 1 to govern this case. There all the 
acts that constituted the alleged offence had been completed 
before the Bankruptcy Act of 1890 came into operation. All 
that was done by the defendant after it came into force was to 
file a bankruptcy petition, aa act not only not unlawful in itself 
but expressly provided by the Legislature as a method of relief to 


embarrassed debtors. The position contended for here is quite a 


different one. It is said teat a man may start on a course of 
action and notwithstanding the fact that in the middle of it the 
completed act is declared by the Legislature to be criminal, he 
may proceed to complete it with impunity, because, when he 
began the act, it had not be2n declared by the Legislature to be a 
o amga 
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crime, That seems to me to ba a dangerous doctrine and one to 
which I cannot accede.. Suppose a man to mix what he believes 
to be a medicinal draught but which at the moment of adminis- 
tration he ascertains to be poisonois, can he with impunity 
proceed to administer it and complete the act merely because in 
its earlier stages it was innocent? In my opinion whenever the 
Legislature declares a series of acte to constitute a crime, any 
person who has entered upon that series of acts must from that 
moment stay his hand, and if he proceeds to the completion of the 
-series Of acts, he is guilty of a crime. I may add that in the in- 
stance of this particular offence [ have no doubt myself that trad- 
ing with the enemy was a common Jaw offence both in England 
and in India apart altogether from the Ordinance or the corres- 
ponding English Legislation. tis qaite true that there is no 
direct decision to that effect in the common Law Courts, but I 
cannot doubt that any Judge before waom the matter had arisen 
would have held it to be a misdemeandur, and acted in conformi- 
ty with the principles laid down by Lord Stowell in the “ Hoop” 
1 Ch Rob Adm. Reports 196 and Mr. Justice Willes in Esposito 
y. Bowden 1. In my opinion it affords no defence in this case to 
say that some of the acts constituting the alleged obtaining took 
place before the date of the Ordinance. 


Mr. Osborne’s next argument seeks to carry the matter still 
further and to contend that the whole course of acts constituting 
the obtaining was complete before tke 14th October. If that 
contention be sound, itis fatal to the prosecution in two ways. 
In the first place, even although the ofence was acommon law 
misdemeanor apart from the Ordinance, no suck charge was 
brought against this accused, but he :s charged under the Ordi- 
nance alone, In thé next place the offence would have taken place 
in England and the Courts of this country can have no jurisdic- 
tion to try it. The contention is, that when Lancelot Dent and 
Co., received the goods in London as agents of McDowell] and 
Co., that completed the obtaining, and no further offence could be 
committed by McDowell in relation to the same gcods. I agree with 
Mr. Osborne that the offence-defined by the first words of Section 5 
Sub-section (7) of the Proclamation was completed when Lancelot 
Dent and Co. took delivery of the goods in London. But I am 
not prepared to hold, though the matter is not free from difficulty, 
Se 1, (1857) 7B. & B. 768. 
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that the same goods can never be ` helis ” twice by the same- 
person.Suppose that the accused had obtained the goods in London . 
and disposed of a portion of them there and had then shipped 
the balance consigned to h-mself in India and had come out to 
India and taken delivery of them from the ship here, I am‘not 
prepared to hold that that would not constitute a second offence ; 
but the offence, if it was cne, committed in this case by the 
accused was an offence undar the latter part of the sub-section 
which makes it an offence to obtain from any person any goods 
by way of transmission ficm an enemy country, the person in 
this case obviously being either the owners or the master of the 
“Mombassa.” He has not been charged under that portion of the 
section and*in order to convict him under it, it would be neces- 
sary for this.court to alter tke charge preferred against the accused. 
I am not prepared to take taat course in a case like the present 
where I am Satified that the accused.acted without realising that 
he might be breaking the law and without conscious disregard 
of .the interest of his country. I therefore agree with my Lord in 


_ the result that the convicticn and sentence should be set aside, 


The next:charge is that of attempting to trade in goods 
coming from an enemy country and from an enemy, and of enter- 
ing into a commercial ob-igation for the benefit of an enemy ; 
and is based on two letters of the 26th November 1914, Exhi- 
bits BE and FF, one addressed to Downer and Heimink and the 
other to Blum ~Bros. In these letters a request is made that 
the respective persons to whom they are addressed should en- 
deavour to get hold of- McDowell's stores of tobacco lying at 
Blum’s place of business at Goch in Germany and forward them 
to McDowell in India. The frst centention put forward by 
Mr. Osborne is that there is nothing to show that at the date 
these letters were witten there were. in fact any 
goods belonging to MeDovwell’s in Blum’s hands, and that the 
accused was therefore attempting to do that which was impossible 
of performance and cannot-be convicted. The English Courts 
at one time had some difficulty over this question. But in my 
opinion it was finally settled in Reg v. Ring 1 adversely to the 
present contention on bshalf of the accused. S, 511 of the 


Indian Penal Code and the illustrations to it leave no doubt in 
raa E e e e a a a - - : - pa . 
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my mind that the law in India is the same as Reg v. Ring } 
settled for England. ) 


Mr. Osborne also argued that she accused could not ke 
convicted of an attempt to obtain from an enemy country goocs 
which were at all material times his own property. The Couzt 
of Criminal Appeal in England ia Rex v. Oppenheimer and 
Colbeck 2 has negatived this contension and this is a matter on 
which it seemsto me that all the Courts of the Empire should 
‘be in. agreement and should accept the rulings of oe highest 
Criminal Court in England. 


The conviction must therefore stand, but I agree with nry 
Lord that the fine may without impropriety be reduced. I do 


so for this reason, that I do not fo:a moment suppose that t - 


was present to the mind of the accused that in seeking to 
obtain his own goods from an enemy country he was infringing 
the law as no possible benefit could result to the enemy from tke 
transaction. But he has in fact infringed itand breaches of laws 
enacted to safeguard the welfare and safety of the Empire in war 
time must be punished if only asa warning to others. I also 
think it right to say that though I kave held the action of tke 
`” accused to be’a breach of the law, Ido not think it need leave 
any stigma either upon his commeraal honour or his patriotism. 


With regard to the third charge, I need only say that I thins. 


the learned Chief Presidency Magistrate was quite right in 
refusing to act upon evidence whick in my opinion could nct 
at the most create anything more than vague suspicion. 
Particularly wrong would it be to ast upon slender evidence in 3 
country where the accused person’ is not afforded the opportunity 
of denying and explaining the acc.asation pEQuEBS against aim 
upon oath in the witness-box. 


I agree with my Lord that the Revision Petitions should be 
dismissed. l l 


A. V. V. 


O 
1. (1891) 61 L J. N. S. M.C. 116, 2, (1915) 2 K. B. 755. 
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IN THE HIGH COURT CF JUDICATURE AT MADRAS. 


Present:—Mr. Justice - Coutts Trotter and Mr. Justice 
Srinivasa Aiyangar, 


Deeri Narasimbacharyulu and .. Appellants “in both the 

others. appeals (Defendants) 
D. i i 

Chalasani Subbayya (died) and- .. hespondents (in 4. 8, 

others. No. 152 of 1914 and 


= L.R. of Ist Respondent) 

Tummulapalli Gopalakrishra- ... Lespondent in A. A. O. 

murthi. No. 127 of 1914-Peti- 
tioner: 


- Grant—Construction—Grant to semple god and not to Archakas thereof sudject 
to burden of service—Proprietary ritht in properties granted—~Absence of usage as 
regards application of income—No prescriptive right in Archakas— Misappropria- 
tion by Archakas for a few years—Effect—C wil Procedure Code, S. 92—~—Scheme. 

Where the inams in question ware grantad for the benefit and support of a 
temple and constituted the absolute dedications to the god as trust properties 
and were nob granted for tha limited purpyse of the performance of the Archakas’ 
duties alone, and there was no usage proved or recognizable in law as regards the 


‘application of the income to the said limited purpose,and there was no question 


of a prescriptive right ih the Archakis in the matter of the user of the trust 
properties, keld, that the Archakas rere not entitled to proprietary right in the 
inams. 

Held, further that the faot bħat the Archakas had migappropriated the 
income for a few years prior to suis evidenced merely’ a breach of trust and no 


“usage, 


“Scheme framed, settling a pay tor the Archakas &e, 

Appeals against the decree and order respectively of the 
Court of the Temporary Subordinate J udge of Kistna at 
Masulipatam in O., S. No. 12 of 1913 and M. = No nO of 1914 
respectively, 

L. A. Gouudaraghava diyar and P. Nagubhushanam for 
Appellants. 

Padi, Ganapathi Aiyar and F. Ramadoss for Respondents. 

The Court delivered the following 

A. 5. 152 of 1914. 


Judgment :—Coutts-Trotter, J:—This was a suit brought 
under S, 92 of the Civil Procedure Code with regard toa 
temple of Indupallu. The learned Subordinate Judge in a very 
careful and to my mind extremely accurate judgment has dealt 
with the contention of the appellant and I cannot do better 
than adopt the words in paragraph 21 of his judgment where 
he summarises his findings. On the main issue in the case, 

* A B. No. 152 of 1914 & A.A. O. No. 127 of 1914. 18th February, 1916 
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as to whether the defendants’ claim as Archakas to proprie- 
tary right in the lands is well founded, he says this : “The 
inams in question were granted for the benefit and support 
of the temple, and constitute absolute dedications to the god as 


trust property. They were not granted for the limited purpose - 


of the performance of the archaka’s duties alone, and the conten- 
tion of the defendants is unfounded and untenable that the 
income should be applied only to this purpose and no other. 


There is no usage proved or recognisable in law, as regards the, 


application of the income to this limited purpose alone. The 
fact that the defendants have been misappropriating the income 
during the past few years, merely evidences a breach of trust and 
usage, There is no question of any prescriptive right in the 
defendants in the matter of the user of these trust properties, 
Their right is merely to be maintained out of the income (so long 
as they do or are allowed todo the archaka service) as it is a 
legitimate purpose connected with the maintenance of the temple 
as a place of worship.” That is the finding of the learned Judge 
with which I agree. It is perfectly clear from Ex, A. the Inam 
register which is undoubtedly compiled from the statements 
made at the time by the predecessors-in-title of the defendants 
that the grant was to the god and no one else. That is 


confirmed by the admission of the defendants’ pleader in the. 


court below referred to by the learned Judge in paragraph 12 of 
his judgment where he says “it is conceded that the lands are 
temple Inam and were granted to and belonged to the god. It 
is not alleged that the grant was to the Archakas or that the 
title-deed was given in the name of any member of the Archakas’ 
family.” In Ex, XVII which was a cowle or lease granted in 
1898 by the predecessor of the defendants he states in terms that 
the land he was leasing belongs to the deity. It is only very 


much later in 1909, when controversy about this matter had - 


begun to arise that the defendants bethought themselves of 
putting forward their present claim. The whole matter can be 
put in a nutshell. Was this a gift to the god or was it a service 
Inam granted to the defendants, burdened with an obligation to 
perform the duties of Archakas and subject to that duty capable 
of beneficial enjoyment by them? I am cleatly of opinion that 
it is the former, not the latter, and that no ingenious form of words 
can be framed by the appellants which does not when examined 


Narasimha- 
charyulu 


ve. 
_Bubbayye. 


Coutts 
Trotter, J. 


Narasimha- 


charyulu 


v. 
Subbayya. 


Coutts 
Trotter,.J. 


~ 


houses. 
(--] 


204 THE MADRAS LaW JOURNAL REPORTS. [VOL. XXXI 


resolve itself inevitably into fhe contention that this was after all 
an Inam to the defendants’ predecessor. On the main point there: 
fore I am of opinion that the appeal fails. 


There remain one or two small matters to deal with. Under 
the 4th issue the question was raised as to whether à certain 
quantity of land amounting to 4 acres 72 cents and the house 
site being the second and third item respectively of the first 
schedule to the plaint were or were not part of the property 


` belonging to the god, or whether they were the property, of the 


defendants. The learned Judge declined to determine that 
matter, leaving it to the trust2ze who might be appointed under 
the scheme to be presently mentioned to bring a suit to establish 
the right of the temple to thie land if he should be so advised. 
Owing to the good sense of the counsel engaged in this court, 
if I may say so, that lamentable result has been avoided. We 
are empowered by the vakils to give a finding on the issue, and 
our finding is that it is not shown, that these lands were part of 
the lands granted to the god and that therefore they are the pro- 
perty of the defendants. They were undoubtedly purchased by 
the defendants and there is n> proof of the allegation which was 


made at one time that the lands were purchased ‘out of funds 


which they took from the temple properties. We hold therefore 


-that these items are the deferdants’ property. 


There is one other matter, and that is with regard to a 
certain house or houses in plaint schedule II which were and 
are occupied by the defendants and used by them to provide: 
habitation for the archakas cf the temple who performed their 
duties as archakas. We are going to add to the scheme a provi- 
sion that so long as they perforin duties of archakas properly, so 
long shall they be undisturbed in their occupation of these 


That being so, we agree with the learned Judge that it is 
necessary to provide a scbéme, and in the main (subject to seve- 
yal modifications which I shall’ mention), we confirm the 
provisions of the scheme which he haslaid down. I am going 
to read them clause by clause showing the alterations that I- 
make. Some of them are puzely grammatical or in the interests 


of clearness. We will preface the scheme by a declaration that- 


the lands belonging to the temple consist of item-1-of schedule I 
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and no more, and we therefore declare that those properties vest 
in the trustee for the time being to be appointed under the 
scheme. 

1. A trustee shall be appointed for the plaint temple to 
manage its affairs and properties. There shall for the present 
bo a single trustee. He shall be a Hindu but may belong to any 
caste or sect. 


2, The trustee shall hold office for a period of five years and 
shall be eligible for reappointment after the expiry of that period. 

3. Any vacancy however caused in the office of trustee, during 
the period of tenure or at its expiration, shall be filled by the 
civil court having jurisdiction under S. 92 of the Code of Civil 
Procedure, on application in that behalf by any person interest- 
ed. 


4, All the properties’ of the temple moveable and immove- 
able shall vest in the trustee and he shall take all necessary and 


immediate steps for securing possession thereof on behalf of the- 


temple. 


5. The trustee shall keep true and correct accounts of all 
moneys received and disbursed for and on account of the temple 
and shall produce the accounts whenever called for by the sa 
Court. 

6. The accounts so kept by the trustee shall once in every 
year be audited by some fit and proper person to be appointed by 


the Court referred to in Clause 3 hereof, at such remuneration as — 


the said Court shall fix not exceeding Rs. 50. 
7. The income from the inam lands of Anjaneyaswami 


shall be kept distinct from the income of the inam lands of Sri: 


Kesavaswami and the application g them shall be subject to the 
following directions : 

(1) The income of the inam lands of Anjaneyaswami 
shall be applied in the first place to meeting the expense of the 
daily puja of Anjaneyaswami and in the next place to paying 
one-third of the wages fixed for the archakas. 

(2) The income of the inam lands of Sri Kesavaswami and 
of the other properties of the temple shall be applied in ‘the first 
place to meeting the expense of the daily puja and special festivals 
of Sri Kesavaswami and in the next place to paying the remain- 
ing two-thirds of the wages fixed for the archakas. 
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8. The trustee shall sze to the performance of the daily 
puja and worship and also to the conduct of the special festivals 
in and outside the temple such as were in vogue in this institu- 
tion and they may also be enlarged so far as the funds permit. 


` 9. The defendants are she hereditary archakas of the temple 
and the lst and 2nd defendants as the present holders of the 
office shall each receive a remuneration of Rs. 25 a month to be 
paid to them by the trustee in lieu of salary. This provision 
shall take effect as from the Ist of April 1914, ‘The archakas 
shali retain possession and occupation of the houses within the 
temple compound so long as they continue in the office of archakas. 


10, The trustee shal] aot without the permission of the 
Court referred to in clause 3 hereof sell’or mortgage the temple 
building or properties nor grant a lease of any portion of the 
temple lands for a term exceeding five years. 


11, The trustee shall collect the rents and profits of the 
temple properties and defray all the legitimate expenses connected 
with the temple. 

12, The trustee shall take prompt. steps to effect the urgent 
repairs needed for the temple premises and buildings and for the 
Dwajasthambam as may be necessary or desirabl consistently 
with the funds at his disposal. 

13. The trustee shall 20t keep on hand any large surplus 
not required for prompt distursement but shall invest it for the 
benefit of the temple in securities authorised as trust investments 
by the law for the time being in force. 

14, Liberty to apply to the Court is hereby granted to the 
trustee or fo any person interested in regard to any matter arising 
out of this scheme, or seekirg any modification thereof. 

We confirm the appoinsment made by the Lower Court of 
Mr. T. G. Krishnamurthi Pantulu of Gudivada as trustee. 

Appeal No. 152 of 1914 is dismissed with costs. The 
memorandum of objections & dismissed with costs. 

Appeal against Order 127 of 1914 is dismissed with costs, 

Srinivasa Iyengar, J:—I agree. 

A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr., Justice Sadasiva Aiyar and Mr. Justice Mooré. _ | 


Shaik Davud Rowther and - ... Appellanis * (Defendants 
others 2,11, 18 £ 14 Petitioners.) 

V. i : 
Paramasami Pillai 1. Respondent (Assignee 


. - Decree-holder, Respondent). 

C. P. C., of 1908, O. 31 R. 2. cl. (2)—"'Show cause” Meanting—Judgment- 
debtor’s application. to record satisfaction of decr ge—Inguiry into questions of fac 
in issue—Duiy of Cour i—C. P.C. O. 82 R. 7—Anpplicability to compromiss afie- 
decree. 

‘The words ‘“'to show cause” in Or, 21B.2 ol. (2) of the Code of Givi! 
Procedure do not mean merely to '‘ allage cause nor even to make out that there 
is room for argument, but both to allege cause and to prove it to the satisfactior 
of the Court,’’ and it is incumbent upon the Court to investigate and decide any 
questions of fact on which the parties may not ba agreed. 

An application was made by the judgment-debtors to record satisfaction Of the 
decree alleging that, the arrangement had been entered into between them and the 
decree-holder, in pursuance of which they had exeouted and delivered to him 
a sale-deed but that he would not allow the daed to be registered. The decree- 
holder filed a counter-petition denying the correctness of some of the allegations 
in the ‘application of the judgment-debtors. The Court below rejected the appli- 
cation without recording any evidence on the ground that the sale-deed not 
having been registered could not pass title to the vendee and that until the 
gale-deed was registered the question whether satisfaction of the decree should ba 
recorded could nof be gone into. 

Held, in appeal, that the Court below was wrong in summarily rejecting the 
application without allowing the parties an opportunity of establishing their 
respective allegations. 

One of the judgment-debtors being a minor, and the contention: being raised 
by the deciee-holder that the compromise was invalid inasmuch as the permission 

_of the Court had not been obtained on behalf of the minor, held; that in dispos- 
ing of the application the Court below must consider that contention also. 

The provisions of Or. 82 R.T Civil Procedure Code, apply to compromises 
entered into after decree and adjustmants of the decree to which a minor is a 

- party require the sanction of the Court. 


. Appeal against the order of the ‘Court of the Subordinate 

‘Judge of Negapatam in E. A. No. 386 of 1915 in O. S. No. 88 
of 1903 on the file of the Court of the Subordinate Judge of 
Kumbaconum. 

2 S. Subramania. Atyar and S§. Ramachandra oe for 
Appellants. l 

l C. S. Venkatachariar for Respondents. 

. The Court delivered the following 


Judgment :—This is an appeal by defendants 2, l1, 13 aid 14 
in O. S. No. 38 of 1903 in the Subordinate Judge’s Court o of 


* A.A. O. No. 194 of 1915. 21st March, 1916. 


Shaik Davud 
Rowther 
v, 
Paramasami 
illai. 
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Shaik Davud -Kumbaconum against an order rejecting an application to record 
| Rowther Satisfaction of the decree. The facts which have .given rise to 
ara this appeal may be shortly stated. The decree was obtained by 
the South Indian Export Company against the members of a 
Muhammadan family and was transferred by the Company 
(decree-holder ) to the respondent. On ist February 1915 the 
appellants applied to the Ccurt under O. XXI R. 83 C. P. C. for 

- permission to sell the properties which had been attached by 

the respondent for the purpose of discharging the decree-debt and 

to execute a sale-deed. On the same date the Subordinate J udge 
passed the following order: “ Permission granted.” In his 
affidavit in support of his petition the 2nd defendant stated that 

the respondent hac attachec the judgment-debtor’s share in the 
family properties in Athur village, that the disputes between 

the respondent and the juigment-debtors had been amicably 
‘settled and it had been arranged that they (judgment-debtors) 
were to sell their share of the properties in the Athur village to | 

the respondent for Rs. 4(,000. The next step taken by the 
-appellants was to apply on 5-7-15 under 0, 21, R. 2,6. P. 

C. to.the Court to record satisfaction of the decree. The 
“allegations in the petition were that the following arrangement 

3 had been come to, viż., that the appellants were to sell their’ 
share in the properties ir Athur belonging to them to the 
respondent for Rs. 40,000 that out of the amount the res- 
pondent was to pay the appellant's share under a hypotheca- 

tion decree and to set cf the balance towards the sum 

of Rs. 24,400 settled as dce under the decrees in O. S. No. 38/03 

and O. S, 14/14, and that she respondent was to convey to ‘the 
appellants all the properties in the Akkarai Puthur village except- 

ing their share in the punj3. It was further stated that an agree- 
ment to the above effect had been executed on 26-1-15, that in 
accordance with -tke agresment a sale-deed for Rs. 40,000 was 
executed by the appellants to the respondent on 1-2-]5, and that 

the sale-deed had been delivered to the respondent. Notice was 
issued to the respondent who strenuously opposed the application 

to record satisfaction and put in a lengthy counter-petition in 
which he contended inter alia that the appellants were not enti- 

tled to 19/49 shares and that the 10th defendant in the suit who 

is said to be the widow of the Ist defendant was also entitled ` 

to a share. According to the respondent the arrangement . 
which was come to in the presence of the &8rd defendant 
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(the brother of the lst defendant) was that the. appellants and -Shaik. Davud 
the 10th defendant were to convey. their share in the lands in at a 
Athur village to the ‘respondent, that the 10th defendant and the Paraniasami 
appellants were to execute a sale-deed for Rs. 40,000. and get it ae 
registered and that a deed of release should be obtained from tha 

10th defendant relinquishing her rights to the properties comprised 

in the sale-deed. The respondent further alleged that the sale-deeds 

- were not completed as the appellants had not obtained a registered 

deed of release from the 10th defendant. The Subordinate Judge 

without recording any evidence rejected the application to record 
satisfaction on the ground that the sale-deed not having beer © 
registered could not pass title to the vendee, and that until the 

gale-deed was registered the question whether satisfaction of the 

decree should be recorded could not be gone into. The learneG 

vakil for the appellant contends that,.as there was a lawful 
agreement sanctioned by the Court for the sale of the lands, and. 

as a duly executed sale-deed was delivered to the respondent who 

was alone responsible for the non-registration of the document, 

the Subordinate Judge ought to have held that this was a proper 
adjustment of the decres, and that the Subordinate J udge ought 

to have enquired into the case on the merits and was wrong in 

‘holding that? the question of satisfaction could not be gone into 

until the sale-deed had been registered. 


We think that the Subordinate Judge was wrong in summarily 
rejecting the petition without allowing: ‘the parties an opportunity 
of establishing’ their respective allegations. It is-impossible to 
decide the question whether there has been’ an ‘adjustment’ of the 
decree within the meaning of O. 21 R. 2, C.P.C., as there has been 
no enquiry by the lower court into the Allegations in the petition 
and counter-petition. The appellants’ case was that in pursuance 
of the agreement they had duly executed and delivered a sale-deed 
for Rs. 40,000 to the respondent and had thus performed their 
part of the contract and that nothing remained to be done except 
to have the sale-deed registered. The parties are at variance as to 
what the details of the arrangement or agreement were. 
According to the respondent it embraced other matters such as a 
division of the lands and it was an essential part of the agreement 
thht a registered release-deed should be taken from the 10th 
defendant in respect of her share in the properties. -The appellant 
. did. not produce the agreement in support of their petition but 
29 l 


" 


Shaik ‘Davud 
Rowthar 
D: 
Paramasami 

' Pillai. 
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stated they could cause if to be produced during the enquiry. The 
agreement will probably throw considerable light on the questions 
at issue between the parties. In Ranga Lall v. Hem Narain Gir } 
it was held that the words “toshow cause” in S. 258 of Act 
XIV of 1882 which corresponds to O. XXI R. 2, C. P. C. do not 
mean merely to “allege causes nor even to make out that there 
is room for argument, but koth to allege cause and to prove it to 
the satisfaction of the Court”, and that itis incumbent upon 
the court to investigate and decide any questions of fact on which 
the parties may not be agresd. We are of opinion that the Sub- 
ordinate Judge was wrong in rejecting the petition without holding 
any enquiry. In paragrap 11 of the counter-petition the res- 
pondent took the objection that the permission of the Court not 
having been obtained to enter into the compromise on be- 
half of the minor 14th defendant the compromise was invalid. 
The Subordinate Judge has not noticed this point. It has been 
held in Virupakshappa v. Shidappa and Basappa 2 and Aruna- 
chellam Chetti v. Ramanatham Chetti and Alamelu Achi 8 that 
the provisions of O. 32 R. 7, C. P. ©. apply to a compromise 
entered into even after a decree had been passed, and that an 
adjustment of a decree to which the minor is a party requires the 
sanction of the Court. Sez also sub-rule 1 (a) of Rule 7 of O. 32, 
C. P. ©. This is a matter which the Subordinate Judge will con- 
sider in disposing of the petition. The respondent in the 16th 
paragraph of his counter-patition contended that the petitioner's: 
application was barred by limitation. If the “adjustment” was 


‘only completed by the del.very of the sale-deed tó the respondent 
- on the Ist of February 19-5 (and not by the mere“ agreement of 
“January 1915), the application seems not to be barred. The 


question again whether the adjustment was intended to be com- 
plete only after the petiticuers had the sale-deed attested by the 
writer's signature has alsc not been gone inio (see paragraphs 5 
and 8 of the counter- -petition). Lastly, assuming thatthe regis-. 
tration of the sale- deed was intended to complete the adjustment, 
the probabilities are that according to the agreement between the 
parties, the petitioners were under an obligation to afford all 
necessary facilities to the respondent for that purpose. The last 
day for presentation of the document for registration was lst 
June 1915. The respondent says in paragraph 8 of his counter- 


e (1885) LD. R. W067 => 78. (1901) L D. R. 236 B. foo. 
8. (1905) 1.L. R. 29 M. 809. 
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petition that the tioned faid to appear at the E Shaik Davua 

office and. to give the responnt the necessary facilities for la 
registration even “on the last day for registration” and even after Paramasami 

repeated prior requests. If so, tae adjustment was not completed ort 

through the petitioners’ default and the application would be 

unsustainable. We accordingly allow the appeal and set aside the 

order of the Subordinate Judge He is directed to restore the 

petition to file and dispose of it w5h reference to the above observa- 

tions according t6 law after givng the parties an opportunity of 

adducing evidence. Costs to abole the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Wallis, Chief Justice and Mr. Justice 
- Phillips. 
Unde Rajaha Raje Sir Rajah Velagoti ... Appellant * 
Sri Rajagopala Krishna Yachendra (Plaintiff) 
Bahadur, K. C. I. E., Panchakazar, 
` Muasudar Maharajah of Venzata- 
girl 
7 V. l 
Velikanti Rami Reddi and others ... Respondents (Defen- 
dants) 


Madras Estates Land Act I of 190& S.3 (15) and (16), S. 6 (4)—Cultivadle Maharajah of 
tond—Waste land in Estate for pasturage whether ryott land—Meaning -of * agri- biel ae 
culture, ” whether includes, pasturing. Rami Phe adi. 

Letting for pasture of waste land, in an Estate whioh denotes land not under 
cultivation, whether cultivable or not, d>es not by itself confer on the person to 
whom it ia let, a permanent right of ococpancy; and the land if it was not ‘ryobi 
land, already, does not become ‘ryoti land" by reason of such letting. 

Lands held for purposes of pasture on-y are not held for the purpose of '' agri- 

culture ’’ within the meaning,of the term -n S 8 (16). 

Land fit usually only for pasturing o=ttle and not for ploughing and raising 
agricultural crops is not “ cultivable land ° and consequently not “‘ ryoti land. ” 

Venkatagirt v. Ayyappa Reddi |, followed. 


Appeal against the decree cŒ the Court of the Temporary 
Subordinate Judge of Nellore in O. S, No. 14 of 1912 (O. 5. No, 
47 of 1910 on the file of the District Court of Nellore) 

T, Rangachariar and A. Krshnaswami Tyer for Appellant. 


T. V. Venkatarama diyar with T. V. Muthubrishna Iyer 
and-K. Krishnaswami Aiyangar for Respondents. 


rn 
* A. S. No. 211 of 1913. ‘th March, 1916. 
1. (1918) I.L. R. 88 M7788 g.c. 25 M. L. J. 678, 


Maharajah of- 


vee 


Rami Reaai. 
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The Court delivered the following 


Judgment :—This is a svit in ejectinent brought by the Rajah 
of Venkatagiri against the villagers of Velikallu and others to 
recover possession of certain lands which he had leased to them. 
The defendants pleaded that shey were sole owners of these lands 
subject to the payment of an annual rent to the plaintiff and that 
the annual auctions held by the plaintiff- were merely auctions 
of the right to collect the fees which they paid for the grazing of 
their cattle; and later on in the written statement they alleged 
that they were either owners or entitled to rights of occupancy 
in the plaint land. 


We think that the Subozdinate Judge’s finding on the fact is 
to a certain extent vitiated >y his belief that the estate records 
were deliberately manufactuzed in anticipation of the passing of 
the Estates Land Act. The Respondent's vakil is unable to sup- 
port this belief and we think thatthe facts of the case must be 
taken to be as follows: Thə suit land called the Kancha of the 
village had been leased out annually for grazing for 15 or 20 years, 
before the passing of the Act from 1894 to 1899 to one Narayana- 
swami Naidu, and afterwards. to a number of pattadays of Velikallu 
village the rent being at first Rs. 500 and finally Rs. 600. 


There is nothing to support defendant's contention that the 
lease of the right to collect grazing fees, and from plaintiff's 
documents and the admissions of defendant’s witnesses it is 
clear that the lease was of-she right of grazing and not of the 
right to collect grazing fees. 


Now in this state of things the zamindar is prima facie the 
owner of the waste lands in his zamindariand the evidence which 
has just been referred to shcws that he is the owner. Then 
all we have to deal with, is the question as to whether the 
defendants have shown that they are ryots with occupancy right 
or even that they are ryots without occupancy right. 

- Accerding to the act a ‘ryot’ is a ‘ person’ who holds for’ 
the purpose ðf agriculture rroti landin an estate. We find diffi- 
culty in holding that lands held by the defendants for purposes 
of pasture enly are held for the purpose of agriculture within the 


meaning of this definition. -But even. if they are it is necessary. 


that-thedefendants should hold “ryoti Jand” to make. them ` 
‘ ryots’ and ‘ryoti land’ is defined as meaning ‘cultivable land’ in 
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an estate-other than private anc’ It has recently been held by & 
Full Bench of this Court inj Rawh of Venkatagir.v. Ayyappa 
Reddi 1, that land fit usually| onl? for pasturing cattle and not for 
plouahing: ‘and raising agricultural crops is not ryoti land. In 
this case for-a great-many yéars the suit Jands had not been 
cultivated and had only been usel for pasturing cattle and we 
think that the defendants have feiled to show that itis cultivable 
land, and that in the state of ths evidence onus is on them to 
show. it if they can. S: 6, sub-esction 4 of the Madras Estates 
Land. Act throws. considerable light upon. the meaning of this 
definition of ryoti land. It.’ deas with waste land generally. 

Now waste land, which I take it according to the common under- 
standing is land not under cultivation may be cultivable land or 
it may not be cultivable land. Aad.the sub-section 4 accordingly 
provides that waste land merely dy letting for pasturage. does 
not become ryoti land, that is to: ay, if-it was not otherwise ryoti 
land or cultivable land it does no become so merely because it 
is letfor pasturage. And furthe: the sub-section provides that 


where the waste is ryoti land tks. mere admission for purposes: 


of pasturage does not confer arigat of occupancy. 


The corftention put forward for- the defendants by Mr. 
Venkatarama Aiyar was that any land is cultivable land’ on which 
a blade of grass can be made to gow. Practically it came to that. 
We are unable to accept |thas contention which is,. as- I- 
bave already said, inconsistent vith the decision in-Rajah of 
Venkatagiri v. Ayyappa Reddi 1. ‘We think that in this case the 
land was not ‘ryoti land’ and, therefore the defendants are not 
ryots, and therefore no questien of the. jurisdiction ‘of the 


Revenue Court arises under sect-on 189 of the Madras Estates 


Land Act. The suits which are Eroughi' under that section, so 


far as material now, are suits fcr the ejectment of ryots and 
according to our finding the deferants in respect of these lands 
are not ryots. The Subordinate Judge disposed of the suit mainly 


on the ground that the lands were ryoti lands and that the court: 


had. no jurisdiction. But th'e ev.dence was taken-upon.all:-the 
issues and was also discussed. by him and we. think; that the 


plaintiff i is entitled to- judgmént. "he. Subordinate Judge-has not ` 
recorded. any finding on: the! -questiog - -of- damages :- bup) Mr. ` 


Rangachariar for the: plaintiff hac intimated his willingness to 
oro 
"1. (2918)T. L. R. 88 M ~8g=25 M. D. J. 878. ` 


Mahara jah of 
Neal o agii 


Rami “Radar . 


‘Mahara ja of 
Venkatagiri 


mi Y. 
Rami Reddi. 


~ 


Soshay ya 
p 


Rajah of 
Pittappur. 
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accept Rs, 600 a year by way of damages which he explained was 


@ very low figure, and that figure has been accepted by Mr. 


Venkataramier on behalf of the defendants. There will therefore 
be the usual decree for ejectment and for damages at this rate up 
to the date of deliyery of possession with interest at 6 per cent 
with costs in both courts. 

G. A.S, 


eee E 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice Moore. 
Sri Ravu Seshayya Garu ... Appellant™ (Defendant), 


V. ; 
The Rajah of . Pittappur, Eri Raja ... Respondent (Plaintiff). 
Ravu Venkata Kumara Mahipati 
Surya Rao Bahadur. Varu. 


Madras Estates Land Act, S. 3—" Agriculture ”—" Ryot ”—" Ryoti land "— 
“ Cultivable land "— Ryoti land 7 ot being old waste "—Meaning—Land let for 
pasture —Hijeciment suit in respect of—Civil Cour t—Juristiction—Pasturage dues 
—Suit in respeet of -~—Civil Couri—Jurisdiction—“Private land’ —What is—Des- 
cription of land as “Seri” —Effect—“Seroyti”—Meaning. 

In view of the presumption laid down in S. 185 of tha Madras Estates Land 
Act, the description of land as “ser” and *‘ separated fromthe sari ” is not of much 
value in deciding whether it is “pr-vate land” within the-meanintg of the Act. 

“Agriculture” in the Act does nct include “pasture’'. Land, which is let solely for 
pasture and cannot be used by tke tenant for purposes of agriculture, is not 
“cultivable land” and the tenant cf such land is not a “ryot” within the meaning 
of the Act. 

Semble, The use of land solely for pasture may not deprive the tenant of his 
claim to be called ‘' ryot’’ providel he has the right to use it for agrioulture. 

The word '* jeroyali ™ is used .n some parts of the Telugu country as meaning 
merely ‘‘ non-inam’’. Hence the mere faci that land has been called ae land 
does not necessarily slow that it is ryoti land. 

Pasturage dues are not rent within the meaning of the Act and a suit idr them 
is not exempted from the cognizan3ze of Civil Courts. 

Where, in a suit in ejectment srought in the Civil Court by a landlord accu 
his tenant, it appeared that the land in question had been enjoyed by the defen- 
dant as pasture from 1887 on a yeerly cowle and that itt was let solely for pastura 
and could not he used for agrioulenre; keld, that the land was not ‘‘ ryoti land, " 
that even if it was, it was '‘ old waste'’ within the meaning of the Act and the 
tenant could not claim ocoupaney rights in the same, and that the Civil Court had 
jurisdiction to entertain the suit. 


Second appeal agains; the decree of the Court of the 


‘Temporary Subordinate Judge of Rajahmundry in A. S. No. 232 


of 1913, preferred against the decree of the Court of the Disthiót: 
Munsif of Peddappur in O. 5. No. 578 of 1909. - 


"S, A. No. 886 of 1914,  - -- _ 24th Marak, 1916, 


~~ 
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The Hon, B. N, Sarma with B. Narasimha Rao for the 
Appellant. | 
Phe Hon. Ag. Advocate General : ‘§. Srinivasa inde } for 
the Respondent. 
The Court delivered the following 


Judgments :—Sadasiva diyar, J—The defendant is the 
appellant. The suit was brought by his landlord (the Rajah of 
Pittapuram) for recovering the plint land which had been 
enjoyed by the defendent as pasture land from 1877. The 
plaintiff did not state in his plaint whether the land was (a) 
Private home-farm land of the Zamindar, or (b) old waste being 
ryoti land, or (c) old waste which was not ryoti land, or (d) other 
-non-ryoti land. Nor did he say whether the defendant was a 
ryot. He contended himself with saying that the land was pas- 
ture land and that the defendant obta.ned the land every year on 
cowle for that year for the purpose of grazing cattle. 


The defendant contended that the land was ryoti land that | 


the defendant has been enjoying the and “as it suited him ” and 
not merely as pasture land, and that the defendant had therefore 
occupancy right in the land. The defendant did not expressly 
state that he was a ‘‘ryot’ within the definition of the term in 
the Estates Land Act. 

On the above pleas of the defendant, two main issues were 
framed by the District Munsif : f 

1. Is the suit land not a ryoti land and is pane entitled 
to eject the defendant: ? 

2. Has this cons (the Civil Court) jurisdiction, to try the 
sult ? 

It will again be observed that the question whether the defen- 
dant was a ryot is not expressly raised though if might be taken 
as involved in the first issue. The District Munsif found (I am 
giving the substance of his findings as I understind them) :— 

1. .Vhat the land was “ private land ” and not ryoti land. 


.2. Dhat the defendant has not a3quired occupancy rights -` 


in the land (a) as the land was not ryoti land, having been 
“separated from the private land of tha Rajah” for letting it to 
the defendant “only for purposes of pasture” Ryoti land is 
cultivablé land- other- than private: land (see definition in S. 3 


Ol. -16 “of the Hstates Land Act) ; (0).8s the defendant was. not- 


“a yot”, because he held non-ryoti land for the purpose 


Seshay yi 
is 


Ra ‘ah of 
Pittappur. 
Badasiva 
Aliyar, J. 


Seshayya 
Garu 


v. 
* Rejak .of 


Pittappur. 


-Sadasiva 
Alyar, od e 
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only of pasture and not of-egriculture. (Ryot is @ person who 
holds (a) for the purposs of TE (b) ryoti an gee 


"Ssl 15t . ~ nr oe ‘ 


On these findings ™ suit was decreed the. Civil COULIE 
jurisdiction being upheld. 4 
The Subordinate Judg2 on appeal held similar is though 


-+F 


his judgment is somewhat obscure on the point whether the land 
not being ryoti land was due. to its being private land or due -to 
-its being non-cultivable land. 


It was conceded in the Lower Appellate Court (and not 
disputed here) that if the land: was non-ryoti land, or-.if ‘the 


. defendant not a ryot, the c.vil court’s jurisdiction was not ousted. 


and the defendant cannot claim occupancy right. I think it must 
be admitted that the eviderce to prove that the land _ was private 


land of the Rajah is very meagre, the description of the oe in - 


Exhibits A and B as “seri” and “ separated from the seri” not 
being of much value, having regard to the presumption laid down 
in S 185 of the Estates Land .Act that every land-:shall be 


‘presumed not to'be private land until the contrary is shown”. 
See also Gajapatht Maharaja Garu v. Sondi Prahlada . Bissoyi 
Ratno 1. But there is abcodant evidence to support the finding 


of the lower Courts that the land was let for the purposes of 
pasture and not for purposes of agriculture and also that it is not 
cultivable land. Myr. Sarma argued that ‘ ‘agriculture ” includes 
“pasture and relied on observations found in the judgments 
in Murugesa Chetti v. Chinnatthambi Goundan È and King 
Emperor v. -Alexander . Aden 3. In the first Case, there ig an 
observation (at page 494) that “a lease of. land ......a8 pasture 
for ploughing -~ cattlé......... .: will be a lease for “ agricultural 
purposes” within the meaning of that phrasé in S. 117 
of the Transfer of Property Act. The above observation is 
an obiter dictum and it is not clear. from the context whethat ‘it 
was iutended to apply to a case where the lease included priniarily 
other lands held for raisirg cultidated ‘crops besides the land let 
as pasture for ploughing cattle, the latter being: intended ‘to be 


-used for cultivating. tke cultivable lands also lët ‘to the 


tenant; iIn.the other case of King Emperor y: Alexander -Allén 8 
it was held. that the proviso to clause 3 of. S. 63 of the Madras 
District Municipalities Act exempting from taxation, lands’ used 


naa e a ODL Bd MLL nee 
1. (1918) 14 M L. T. a ` aan Li. R. 24 M. 421. 
a - (1901} T. LR: z M. 627, g 
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solely for agricultural purposes apply to lands under grass let by 
the owner for pasturing cattle and that therefore the owner was 
not liable criminally for refusing to pay the tax imposed on such 
land. I have considered the question as to the meaning of the 
word “agriculture” in Rajah of Venkatagiri v. Ayyappa heddi 1 
and notwithstanding the strenuous contention of Mr. Sarma, 
I see no reason to resile from the view | have expressed in that 
case, namely, that the ordinary meaning of “agriculture” is the 
raising of annual or periodical grain crops through the operation 
of ploughing, sowing; &c. I admit that in particular Acts or 
Statutes, @ much larger meaning is sometimes given to that word 
by special definitions and if the defmition in the Estates Land 
Act gives such a wide meaning so as to include “‘pasturing”, we 
are, of course, bound to give that special extended meaning. Far 
from indicating any such intention to include “pasture” in 
“agriculture”, the legislature has given only one particular 
extension in the Estates Land Act to the meaning of the word 
“agriculture”, namely, that if shall include Horticulture. The 
dropping out by the Select Committees of the word “Sylviculture”’ 
and “‘pasturing” which were in the clause in the original draft of 
‘the Bill which finally became §.3 Cl. L seems tô me almost 
conclusive on the- point. The meaning given tothe phrase 
“agricultural purposes" in two other Acts by decisions which 
‘were passed before the Estates Land Act was enacted is also of 
not much relevancy when we have to decide the meaning of the 
phrase “for purposes of agriculture’’ as used in the Estates 
Land Act. (I was notable to quite follow the rather subtle 
distinction made between the phrase “agricultural purposes” 
and the phrase “ purposes of agriculture ” by the learned Advocate 


General), T'he decision -in Rajah of Venkatagiri v. Ayyappa 


Reddi t has besides been approved by the learned Chief Justice 
and Phillips, J., in Maharajak of Venkatagiri v. Rami Reddi 2 

I therefore hold thatthe land held only for pasturing purposes 
by a tenant does not make him a “ ryot” 

Mr. Sarma relied on certain documents in the case for 
showing that his client did not hold:the land only for. pasturing 
purposes and that he was also entitled to cultivate itif he liked, 
But the lower Courts cannot be said to have ignored the said 
documents and they rely on other evidence, oral and documentary, 
for their conclusion of fact that the land was let only for 


——_—$—$—<—$ a a se 
1. (1913) I. L. R. 38 M 738; 25 M. L J. 578, 2. (1915) 31 M. L.J 211 
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pasturing purposes. It may be that the use of the land solely for 


, pasture may not deprive the tenant of his claim to be called 


‘ ryot” provided that he has the right to use it for agriculture, - 
(see Appalaswami v. Rajah of Vizianagaram 1) but the finding 


-of fact in this case is that is was not let for agriculture and 
.. hence, the tenant had no right to so use it. Assuming, however, 


that the lower Courts were wrong in holding that the:land was 
let solely for pasture the next question for consideration is 
whether it was cultivable land and therefore ryoti land. I am 


clear on the precedents that unless the land is of such a nature that 


it is ordinarily cultivable or cultivable at intervals of not unusual 
length, it is not “cultivable” -and and therefore not “‘ryoti land’* and 
the tenant of such a land is not a ‘“‘ryot”. The plaint land is 


‘saline grazing land and the finding ofthe lower Courts that it is 


not cultivable laud ought, it seems to me,‘to be accepted in second 
appeal. The argument thet because the land has been called 
‘‘jeroyati land” in some of the plaintiff's own documents it is 
“ ryoti” land is sufficiently met by the finding of the lower Courts 
that jeroyati, as-used in some parts of the Telugu country, means 
merely “‘non-inam”'and their finding is supported by the 
observations in Ramachancra Mardaraja me V. . Dukko Poohano # 


decided by Abdur Rahim amd RD JJ. - 


a further i in defendant's s favour that the land is “ry oti” 
land, the one can claim occupancy right under $. 6, only 


if it is ryoti land, “ not. being old waste” and also if his case 


is not governed by the explanatory (or it may. be the exception) 


‘clause forming sub-section 4 of 8. 6 which provides that admission 


to waste land under a: contzact for pasturage shall not confer on 
the tenant a permanent right of occupancy and shall not convert 
a land which is not a ryot: land into ryoti land. As I have already 
dealt with the contentions as to “ryot’’ and: “‘ryoti land”, it 
remains only to consider-tae question whether the land is “old 
waste’. It is clear to me from the facts found by the lower 


-Courts (without adopting the view of the first court‘that the land 


is “private land ”) that the ‘plaint- land is old waste. . The 
definition of old waste in 5. 3, (7) (1) of the Act clearly applies 
to the land in dispute and on this ground also (a ground argued 
before us. though not takem in.the lower Courts) the .defendant 





1, (1913) 25 M. L. J. 60. 2. (1915) 31 I. G, 858. 
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cannot claim occupancy rights in the land. “Rent” again under 
the definition in clause 1 of|8, 3 is whet is-payable for the use of 
land for purposes of agriculture and sasturage dues are therefore 
not “rent” and a suit therefor :s not exempted from the 
cognizance of Civil Courts. 
In the result, I would dismiss the ape with costs. 


Moore, J:—I agree. 
afte De Vs 


a Ae 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Ayling and Mr. Justice Srinivasa 
Aiyangar. a 
Moturi Seshayya and others ee Appellants* (Defendants.) 

v. 
Sri Rajah Venkatadri Appa Row .. Respondent in all. 
Bahadur,Zeminday, late a minor 
but now @ major (vide Orders 
dated 23rd February 1916 on 
©. P. M. Nos. 8975 to 3998 of 
1915. . l 

Reg judicata—Harlter and later auat mate Aaa cabtaN nol pleads 
ded as bar to later one—Effect—Waiver of pleaof zes judicata—Mavim ''Estoppel 
against estoppel sets the matter at large " —Meaminy, scope and applicability. 

In cases of judgments inier partes the lates adjudication should be taken as 
superseding the eatlier whether or not the earier adjudication was pleaded as a 
bar to the trial of the suit in which the later adjudication was made. 

The plea of res judicata may be waived. ` 

Second appeals against the decrees of the District Court of 
Kistna at Masulipatam dated 19th Augtcst 1913 in Appeal suits 
Nos. 77, 78, 80 to 85, 87 to 90, 92 tc 94, 96 to 99, 101 to 104 
and 106 of 1913 preferred against the decrees of the Court of the 
Divisional officer of Bezwada dated 234d, September 1912 in 
Summary Suits Nos. 699, 700, 703, and 704 of 1908, 92 to 94 
and 86 of 1909, 141 to 144, 389 to £91 and 397 of 1910, 138, 
136, 137, 189 of 1911, 153 to 155 and 192 of 1912 respectively. 

V. Ramadoss for Appellants. 

Dr. S. Swaminathan for Respondents. 

The Court delivered the following 


Judgment :—These appeals arise irom suits between aland- 
lord and his tenants, and the material issue. in them is as to the 
| "BA. Nos 1887 to 1910 of 1924: 18th April, 1916. 
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rate of rent. There has been a previous adjudication in 1895 
between the same parties by acourt which, it is conceded, had 
jurisdiction, which expressly decided the issue as to the rate of 
rent. The adjudication is pleaded by the landlord as res judicata, 
and he claims that a finding in the present suit on the issue as to 
the rate of rent should be entered in accordance with the previous 
adjudication ; but it so happens that there was a still earlier 
adjudication in 1898 on the same issue between the same parties 
by a competent court, in which a different finding was arrived at. 
This was not pleaded in the later suits. The tenents plead that 
there being two conflicting jadgments neither of them could be 
pleaded as res judicata and the court in the present suit was 
bound to try the issue and come toa conclusion on the evidence 
which may be placed before it. Wethink that, on principle, in 
cases of judgments inter partes the later adjudication should be 
taken as superseding the earlier. If for example the earlier 
finding had been pleaded in the suits which resulted in the deter- 
mination of 1895 but the Court rightly or wrongly overruled 
the plea and decided the issue in a manner different from the 
previous adjudication, there can be no doubt that the later 
adjudication is the one which is pleadable as res judicata. 
So likewise if the tenante had pleaded the earlier adjudica- 
tion, .but had failed to prove it and the Court in the later 
suits had arrived at-a determination on the evidence in the case, 
thé later would be the adjudication which would be pleadable 
as bar. The fact that ths tenants did pot choose to plead 
the adjudication of 1893 in bar of the trial afresh of the same 
issue as to rates of rent carnot make any difference, as regards 
the operation of that termination as res judicata any 
more, than their failure tc “let in a piece of evidence which 
might have resulted in ‘a determination other than the actual 
finding. It must be remembered that the plea of res- judicata is 
one which does not affect the jurisdiction of the Court, but is a 
plea in bar of a trial of a suit or an issue as the case may’ be, 
which a party is at liberty to waive. It is quite easy fo conceive 
of cases in which the parties to a former adjudication dissatisfied 
with it bring the matter again before the courts without raising 
the plea of res judicata. Suppose in this--case the tenants 
deliberately omitted to plead the adjudication of 1893 with a view 
if possible of getting the Court to hold that the rate of rent 
payable by them was less taan what was found to be the rate in 


PART VL] ‘HE MADRAS LAW JOURNAL REPORTS. 221 


the previous suits. If: after Laving invited a decision on the 


merits would they now be as liberty to go- behind the last 


adjudication and ask for a retrāl of the issue, because the fresh 
finding was even worse than the: first against them. We certainly 
think not ; and on principle it is impossible to make a distinction 
between a case where the plea ic om tted to be taken by accident 
or mistake and where it is omitted to be taken by design. The 
only test therefore is whether as-a matter of fact there has been 
an express decision on a-mateial issue whatever may. be the 
materials on which that adjucication was arrived at. This is 
the view taken in two cases decided by the High Court of Allahabad 
— in Mallu Mal v. Jhamman Lall 1 anì Dambar Singh v. Munwar 
Ali Khan 2, - 


It is contended for the appelant that this case invites the 
application of the maxim of con-peting estoppels, or that estoppel 
against estoppel sets the matter et large. The exact meaning of 
that maxim or its scope is difficLlt of ascertainment, and in the 
recent case of Poulton v. Adjustasle Cover etc. Co., 3 Parker, J. as 
he then was, doubted the existenc: of any such doctrine. There may 
be cases where a person who pleads an estoppel may be prevented 
from pleading*it by reason of hic own representation or conduct, 
(see Simm v. Anglo-American. Tel. graph Co. 4) and in that sense an 
-estoppel against estoppel may. be said to set the matter at large. We 
are not aware of any instance where tae maxim was applied to a 
case of what is called estoppel br record except a dictum of Lord 


Selborne in The Queen v. Hutch-ngs 5. It must be remembered ` 


that. though former adjudications are classified under the category 
of estoppels by English text wriers, the basis of the doctrine is 
different from true estoppel. “he appeals must be dismissed 
with.costs; vakil’s fee will be alowed in the first four’ second 
appeals. 


A. S. V. 


1. (1904) I. A. L. J. 416.- 2 (1915) 13. A.L.J. 764. 
3. (1908) 2. Ch. 480. . l 4 (1879) 5. Q. B. D. 188. 
5. (1881)6. C. B, D. 300. 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. J- uabice Ayling and Mr. J ustice Seshagiri 
Aiyar. a l a : i T 


Madala Màðavarayuðu : | Appellant 7 in Dendang) 
g Ler oe ‘ 
Tanikalla Subbamra ut -.. Respondent ( Ist Deenany 


Civil Procedure Code, S. 2 (11}—Legal Representative—Death of defendant 
during pendency of suit—Person having no present interest in the estate of the 
deceased impleaded as representatme— Decree—Sale in execution—True heir not 
bound — Execution proceedings— Wreng ‘ representative inpleaded— Effect of. 

Prima facie no decree is bindirg on a person who has not been represented in 
the suit. Where during the pendency of a suit, the defendant-died leaving a 
daughter as his heir, and the plain-iff impleaded, as the legal representative of the 
deceased his divided brothet’s son who had only a spes successionis so long as the 
daughter was alive, obtained a decae against such representative and i in execution 
thereof purchased the property of the deceased defendant, held, that the daughter 
who was the true heir of the deceased was not bound by the decree and the sale 
in execution. 

Cases where EE tho suit the defendant dies and some gii of his legal 
répresentatives are brought on record and where after decree,` the judgment-debtor 
dies and execution is carried on aga nst a wrong. representative distinguished. 

. Malkarjan v..-Narhari1, Remasanni Chettiar v.” Oppilamans Chettiar 2. 
Grandmbal Ammal v. Vosrasami Caetti 8, Kadir Mohidin Marakayar v. Mutha- 
krishna Iyer 4, referred to. 5 , 

Debi Singh v. Jia Ram 5, appreved; Khiarajmal v. Diam °, distinguished, 

. Second appeal against the decreé of the ‘Court of the 
Temporary Subordinate Judge of Rajahmundry at.Cocanada in A. 
S. ‘No. 10 of 1914 (Referrec Appeal No. 283 of 1912 on the file 
of the Subordinate Judge’s Tourt at Cocanada) preferred against 


the decree of the Court of the District Munsif of - ps a in O, 


“S. No. 928 of 1909. a 


_B.Narasimha Row and D. ie Rao for Appellant, , 

V. Ramesam for:Respoadent..”. . 

The Court delivered th= following 

Judgment :—The property in dispute eee „tO ‘hase ki 
Naganna. He first mortgaged it to the father of defendants 3 and 
4 and subsequently to the plaintiff. The father of defendants 3 
and 4 brought a suit on his mortgage against Naganna the mort- 
gagor (Suit No. 486 of 1897). Plaintiff was not a party to that 
suit. During the pendency of the suit Naganna died. .The suit 
was continued against one Suryanarayanamurthy, the divided 


*S A. No. 430 of 1915. 28th April 1916, 
-——-y, (1900) I. L. R. 25 B. 887 E C. 


2, (1909)'I. L. RB. 83 M. 6 s. c. 19 M. LJ. 671. ` 4 
3. (1915) 29 M. L. J. 698;  - 4. (1908) I. L. R. 26 M. 230 
5. (1902) I. L. R. 26 A. 214 at 220. 6. (1905) I. L R. 823 0. 296 
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brother’s son of the deceased Nagamne. The 1st defendant is the 
daughter of ‘Naganna. But she was not made a party to the suit 
after her father’s death. A decree was obtained; by the father of 
defendants 3 and 4 against Suryanarayanamurthy, and in execu- 
tion of that decree the equity of redemption in the property was 
purchased by the father of defendants 3 and 4. The 7th defen- 
dant’s deceased father purchased it frcm the father of defendants 
3 and 4 and has been in possession. The case for the plaintiff is 
that the decree obtained in the previcus suit did not bind the Ist 
defendant who alone was competent to represent her father, and 
that consequently the sale of the equity of redemption behind her 
back cannot bind either the 1st defendant or the plaintiff. It may be 
stated here ‘that the 2nd defendant is the widow of Suryanarayana- 
murthy who was impleaded in the previous suit as the legal 
representative of the deceased Naganna. ) 


The Subordinate Judge came fo the conclusion that the decree 
in favour of the father of defendants a and 4 and the sale there- 
under are not binding upon either the plaintiff or the frst defen- 


dant and consequently gave a decree to the plaintiff for the sale 


of the properties. 


The mair contention of Mr, Niin Row is, that, as 
Suryanarayanamurthy was honestly -impleaded as the ‘legal 
representative of the deceased Naganona, the -decree ‘obtained in 
that suit is binding upon the plaintiff and the Ist defendant. He 
therefore asks that his clients should ke allowed ‘to redeem the 
plaint mortgages. Prima facie no decree can be_binding against 

a person who has not been representec in thesuif. To this well- 
known principle there are exceptions, In the first place as pointed 
out by Mr. Ramesam if a decree 2as been legally obtained 
against the proper person, it -may be permissible in execution 
proceedings to implead another pergon as the legal representative 
and to carry on execution as against him although. ke is not the 
real representative of the deceased judgment-debtor. Of course, 
the decree-holder must act honestly in selecting the legal 
representative. There must be-due care and caution and want 
of maljafides. This was laid down by the Judicial Committee 
in Malkarjan v. Narhari + and has been followed in allthe High 
Courts. Ramaswame Chettiar v. Oppilanant Chettiar 2 has applied 
that principle in this presidency. - That was a case where after 

1. (1900) I. L. R. 25 B. 387. 2. (1909) I. L. R. 33 M. 6. 
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decree one of several persors who was entitled to represent the 
deceased judgment-debtor was -brought on the record, It was 
held that that person for all practical pyrposes fully represented 
the judgment-debtor. -In the case in Gnamambal Ammal v. 
Veerasmt Chetti 1 the widow was brought in as the legal represen- 
tative. Under the enlarged definition of ‘legal representative’ 
to be found in the Civil Procedure Code of 1908 a person in 
possession of the estate belonging to the deceased is competent to 
represent the deceased defendant. The decision in Kaliappan 
Servatkaran v. Varadarajucu 2 was also one in execution. 


_ There is another class of cases which is typified by Kadir 
Mohidin Marakayar v. Muthukrishna Aiyar 3. Where the suit 


‘is brought against a proper defendant and after his death only. 


some of the legal representettves are brought on the record, a 
decree given against such representatives would bind the others 
similarly situated. This -position may be justified upon the 
analogy of 8.11, Explanaion 6, Civil Procedure Code. The 
principle is thatif there is onthe record some. person who is 
interested in defending the 3uit, the fact that that person doeg 
not completely represent ths deceased is not a ground for holding 
that the decree is not properly obtained. Some ‘observations in 


‘Kadir Mohidin Marakayæ v. Muthukrishna diyar -3, were 
` relied upon as indicating that all that is required is that the 


plaintiff should act honestly in choosing any person as the legal 
representative of the deceased defendant and that so long as 
malafides cannot be imputed to him the decree obtained against 
the person whom he brings in would bind all the parties really 


` entitled to the. estate. The decision relied on must be read 


with reference to the facts decided; we cannot allow stray 
sentences to be detached from their conféxt and to read into them 
a meaning which the judgment asa whole does not bear. The 
proposition contended for Ly Mr. Narasimha Row would lead to 
this startling result, that a suit can be prosecuted successfully 
igainst a person who has absolutely no interest in the property 
which is the subject-matter of the suit and so long as the 
plaintiff has acted honestly the person. who is really entitled to 
the estate will be bound by the decrees obtained in the suit. As 
pointed out by the learned Judges of the Allahabad High Court 
ee ee, 


1. (1915, 29 M. L. J. 698. 2. (1909) I. L. R. 88 M..75. 
3. (1998) I.L. R. 32 M. 230. a 
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in Debi Singh v. Jia Ram 1a result like this could not have been Madava- 
in the contemplation of the legislature. On the other hand, the so haa 
decision of the. Judicial Committee..in Khirajmal v. Diam 2, Subbamma. 
shows that if on- the death -of'a defendant his proper legal heir 1s 

not brought on the record: as’ requirec by law, the decree in such 

a suit will not be binding upon-the trae heir. It is nob clear, as 
pointed out in- Kadir Moidin Marak ayyar v. Muthukrishna 

Aiyar, 3 whether in the litigation wkich went up to the Judicial 
Committee in The General Manager cfthe Raj Durbhunga y. The 

Mahajah Coomar Ramapat. Singh, 4 the questions arose after 

decree, and whether the person who was brought on the record 

was in possession of the property as he=ress of her husband. In any 

case the widow against whom the proceedings were continued had 

& ‘present interest’ to protect and consequently that decision is 

Within the principle enunciated in Ramaswami Chettiar v. 
Oppilamani Chetti 5; The learned counsel for the appellant argued 

that Suryanarayanamurthy, although a divided brother's son, had 

an interest in the property in dispute. We cannot accede to this 
contention. He had only a spes succ2ssionis and so long as the 

daughter was alive, he cannot be said to Ne had any interest i in 

the property in dispute. 

We think, therefore, that the Subordinate Judge is right in 

holding that the decree obtained against Suryanarayanamurthy is 

not binding upon the Ist. defendant or the plaintiff and that 
consequently the plaintiff is entitled, as the puisne mortgagee, to 

sue for the sale of the property subject to the rights of the first 
mortgagee. The decree given in this case is therefore right. We 

dismiss the Second Appeal with costs. 

A. Ve V. 


' : PRIVY COUNCEL. 
` Present:—Lord Shaw, Lord Parmoor, and Mr, Ameer Ali, © 
[On Appeal from the High Court of judicature at Madras. | 


Janaki Ammal .. Appellant. * P.O. 
: U. è pam 
Narayanasami Atyer ... Respondent. .  Janaki- 
: , : Ammal 
Hindu Lew—Widow—Nature of estate—Reeerstoner, rights of, when widow is y. 
an possesston—Spes successionis—Right to resivacn waste—~Action in representative Narayana- 
capacity—Denial of right of individual reversiner—Suit to declare his right as Aiai 
SS oe Se . 
* 10th July 1916. 
1. (1902) I. L. R. 25 A, 214 220, + 3. (1905) I L. R. 32 C. 296 
3. (1908) I. D., R. 26. M. 330. c, (1872) 14. M. I. A,-605 


5. (1909) I. L, 8.83 M 6. sc 19M, L. J. 671. 
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next reversionary heir, if maintainable during the life-time of widow—Declaration 
liable to become futile by developmext of events, not to be granted—Practice. ; 

Plaintiff who claimed to be the nearest reversionary heir of a deceased Hindu, 
allecing that the widow in ‘possession of fhe estate was guilty of various acts of 
maladministration, misappropriation’ and waste, brought a: suit for the appoint- 
ment of a receiver and, for the isste of an injunction restraining the widow from 
doing any act injurious tothe reversion and for such other relief asthe court 
might think fit and proper. The widow in possession not only “denied the waste 
and. misappropriation alleged but also Challenged ' the plaintiff’s title as next 
reversioner, The High- Court -dismissec the plaintiff's suit as regards the 
prayer for appointment of a receivar and she issue of an injunction against the 
widow, on the ground that the charges of waste ete., had not been proved ; but 
having regard to the peculiar circumstances of this:class of suita and to prevent 
further litigation as to platntifi’s lationship to the deceased, ernie oy PROLA 
tion that the plaintiff was “ the nezt reversionary heir. ” 

Held, reversing the decree of tne High Court, that the plaintiff was not enti- 
tled to such a-declaration. 

Had waste of, or danger to, tha estate been established, the title of the plain: 
tiff to bring those matters before Court in his representative capacity as possible 
reversionary heir would have been allowed and a deoree following on that finding 
of fact of such waste or danger would have followed. But the whole of that part 
of the case having failed, the case must be treated as if the suit had been directed 
simpliciter to a declaration of the plaintiff's individual right and itis not legiti-- 
mate to give a plaintiff under cove> of a request ‘‘ for further relief,” after all the 
substantial heads of a claim have failed, greater right to obtain a declaration than 
he would have had if such a declaration had’ been asked directly and epecoom pe: 
nied by other and unfounded claizcs. ê 

Nature of a Hindu Widow’s Estate, and the reversioners’ right of suit, con- 
sidered. 


. Appeal from a decree of the High Court of Madras dated 
23rd August 1912 in A. S., 215 of ’07 and 22 of 1908, modifying 
the decree of the ‘Subordinete Judge of Mayavaram dated 28th 
October 1907 in O. S. No. 30 of 1907. 

One Ramasami Iyer, a Hindu Brahmin of Konerirajapuram 
in the Tanjore District, died on 5-6-1905 intestate and leav- 


-ing property of considerable value. He left behind him a 


widow Janaki Ammal,a mother one Lakshmi Ammal and a 
third cousin on the paterna side, by name Narayanaswami Iyer. 
Janaki Ammal succeeded to the property of the deceased for a 

widow’s estate and was in possession of the same. Narayana- 
swami Iyer, thinking that certain dealings of Janaki Ammal with 
the said property were prajudicial to his rights. (as reversioner 
presumptively entitled -to the same) instituted the present suit 
against her and Lakshmi Ammal, alleging in his plaint acts of 
maladministration, fraud, collusion and waste on the part of the 
said Janaki Ammal and praying that the court would be pleased 
to pass a decree for the protection of his interests as reversionary 


“ 


t 
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heir to the property of the deceased Ramasami Iyer, by appoint- 
ing a Receiver, taking security from the said Janaki Ammal and 
restraining her by am injunction or granting such further relief 
as the court might think fit and propsr. Janaki Ammal put in a 
written statement of defence in which she oot only denied the 
waste alleged,but challenged the plaintaff’s title as next reversionary 
heir to the property left by her husband. 


Issues were raised in the suit inc_uding an issue as to whether 
the plaintiff was the next reversioner of the deceased Ramaswawi 
Iyer. The Subordinate Judge of Mayavaram who tried the suit, 
received all the evidence adduced by the parties and passed a 
decree declaring that the plaintiff Narayanaswami Iyer was the 
next reversionary heir to the property of the deceased Ramasami 
Iyer and that an alienation (by gift) of a sum of Rs. 10,000 by 
Janaki Ammal to the said Lakshmi Ammal, the second defendant 
in the suit, was not binding on the plaintiff, but granting no 
other relief to the plaintiff. The Subordinate Judge held that 
the defendant Janaki Ammal had not been guilty of waste, spo_ia- 
tion or misappropriation, so as to justify the appointment cf. a 
receiver or the issue of an injunction but, he also held that the 
plaintiff had. established that he was the nearest reversioner to 
the deceased after the lifetime of Janaki Ammal and the said 

‘Lakshmi Ammal. 


Janaki Ammal appealed to the High Court of Madras, against 
the decree of the Subordinate Judge in so far as it granted the 
two declarations as aforesaid to the plaintiff. The learned judges 
(Miller and Abdur Rahim, JJ.) of the High Court struck out the 
declaration as to the sum of Rs. 10,000, “ which was not asked for 
and appears to be of no practical value” ; but declined to strike cut 
the declaration of the plaintiff’s title as a Their Lord- 
ships in their judgment expressed their opinion that, as the ques- 
tion of plaintiff’s title to sue as reversionary heir had been fought 
out in the suit, and much evidence taken on it and the Subordinate 
Judge had decided it on the evidence, the peculiar circumstances 
of “ this class of suits ” made it not undesirable that the declara- 
tion should remain, to prevent further litigation on the question 
between the plaintiff and the defendaxt, should the former find it 
necessary to attack again the latter’s management. 


Against this decree of the High Court Janaki Ammal appealed 
to the Privy Council. 
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Kenworthy Brown for Appellani. 
E., B. Rakes for Respondent. 


The judgment of their Lordships was delivered by 

Lord Shaw:—This is an appeal from a decree of the High 
Court of Judicature at Madras of the 28rd August, 1912, 
modifying the decree of the Subordinate Judge « of PAAA VEA 
dated the 28th October, 1907. 


The suit was brought with reference to the estate of one 
Ramasami Iyer, of Koneriajapuram, who died intestate on the 
24th June, 1906. It is not disputed that the widow holds 
the property under the Hindi Law as “a widow’sestate.’’ The 
mother of the late owner is ths person entitled to so succeed should 
she survive this widow. Jn the expiry of these lives the 
estate will descend to the next réversionary heir of the deceased. 

The rule ofthe Hindu Law with regard to the nature of the 
widow’s estate may have been subject to various forms of 
expression, but in substance it is not doubtful. Her right is of 
the nature of a right of prop=rty ; her position is that of owner; 
her powers in that character are, however, limited; but, 
to use the familiar langaage >f Mayne’s “Hindu Law,” paragraph 
625, p. 870, “ so long as she is alive no one has any vested in- 
terest in the succession,” These propositions were not disputed. 


The law as to the situasion of the reversionary heirs is also 
in substance quite Clear; there is, as stated, no vesting as at the 
date of the husband’s death, and it follows that the questions 
of who is the nearest rerersionary, heir or what: is the class 
of reversionary heirs fall to be settled at the date of the expiry 
of the ownership for life or lives; that is to ‘say, in the 
present case, at the death of the survivor of the appellant and her 
late husband’s mother. Hven where the Courts have proceeded, 
prior to the opening of the succession, to give any declaration, 
this has been done for special reasons only, asin the case of 
Thakurain Jaipul Kunwar v. Bhaiya Indar Bahadur Singh, 1 
and—to use the language o- Sir Arthur Wilson (p. 10\—it is 
made clear that “ whenever the succession opens by the death of 
the widow the present decision will have settled nothing as to 
who should succeed.”> * _ 

‘Jt follows from this state of the law that it is impossible to 
predicate at this moment who is the reversionary heir of the - 


1. (1904) L. R. 81, I. A., 67, 70. s. o. I. L, R. 26 A. 288. 
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| 
deceased proprietor. Ifa Court of Law proceeded to make any 


declaration of right upon that subject such a declaration would 


be subject to being rendered valueless by -the development of 
events. It would not, after events had developed, be even of 
authority in regulating or declaring the rights of the present res- 
pondent as against any other claimant to the character of rever- 
sionary heir, A prio, accordingly, a declaration of right granted 
at the present stage would appear to be aie with something 
in the nature o! futility. 

It is also true that a reversionary heir, although having 
only those contingent interests which are differentiated little, ic 
at all, from a spes successionis, is recognised by Courts of Law 
as having a right to demand that the estate be keptfree fron. 
waste and free from, danger during its enjoyment by the widow 
or other owner. for life. 

But a reversionary heir thus appealing to the Court truly foz 
the conservation and, just administration of the property does so 
in a representative capacity, so that the corpus of the estate mar 
pass unimpaired to those entitled to the reversion. The law on 
this subject was recently expounded in the judgment of this 
Board deilvered by Mr. Ameer Ali in Venkatanarayana Pillai v. 
Subbammal 1. 

l This representation is in law founded upon a different set o2 
considerations from those which would seek to stamp the characte- 
of reversionary heir upon one individual. The latter operation 
attempted during the enjoyment of the life estates -would 
necessarily be premature, and, might, as stated, be futile. The 
former is justified by the considerations of keeping the estate 
intact.for the persons to whom as reversioners itghall ultimately 
and at the proper time be determined that the estate shall go. 

The suit in the present case was brought by the plaintif 
against the defendant and appellant, making charges of a serious 
character against the conduct and management of the estate by 
the deceased’s widow. Collusion, concealment, maladministratior., 
malice, and fraud were charged, and the statement was made 
that heavy loss would be incurred if the properties were left in 
her possession—subject to waste by her. The appointment of a 
Receiver upon the estate was prayed for, and an injunction Was 
asked restraining the widow from doing any act injurious to ths 
plaintiffs reversionary interest. The third prayer of the e plairt 


eee ee 


1, (1915) L. R. 42 L A., 126, 128: 28 M. L. J, 585. 
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was for ‘ praning such furtker relief as to the Court may seem fit 
and proper.” z 

It may beat once saic that, of the serious charges made, 
none were held to be well rounded in fact: and no reason was 
found by the Courts below either for the appointment of a Receiver 
or the granting of an injunction. By the decree of the Subor- 
dinate Judge, however, of date the 28th October, 1907, the 
following order was made, namely, “ that plaintiff is declared to 
be. the next reversionary heir of the deceased Ramaiyar after the 
life-time of defendants Nos. 1 and 2” (his widow and mother), 
This was done under the third prayer just referred to. ‘ For the 
reasons above set forth it is plain that such a declaration is 
unavailing as well as premature. It appears to have arisen on 
account of a dispute as to whether the plaintiff’s relationship to 
the deceased had been made out, and the Courts below may have 
been misled by the circumstence of that dispute into permitting 
the question of a declaration to enter the decree. The form of 
the declaration was that the plaintif was “ the next reversionary 
heir.” 

In their Lordships’ opinion the plaintiff—respondent was not 
entitled to such a declaration Had waste of, or danger to, the 
estate been established, the sitle of the plaintiff to bring those 
matters before the Court ir his representative capacity as a 
possible reversionary heir wo.ld have been allowed, and a decree 
following upon ‘the finding of fact of such waste or danger would 
have followed. But the whole of that part of the case has failed. 
And in their Lordships’ -opmion the case must accordingly be 
treated as if the suit had beer directed simpliciter toa declaration 
of the plaintiff's. individual right. In the view of the Board it is 
not legitimate to give the p_aintiff, under cover of a request for 
“further relief,” after all the substantial heads of a cla4im have 
failed, greater right to obtain a declaration than he would have 
had if such a declaration had been asked directly and unaccom- 
panied by other and unfounded claims. . 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the suit should be dismissed, and 
that the respondent do pay the costs before the Board and in the 
Courts below. 

Solicitors for Appellant : Douglas Grant. 

Solicitors for Respondent: Chapman, Walker and Shephard. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : Mr. Justice Kumaraswami Sastri and Mr. Justice 
Phillips. i peono 
Bollapragada Ramamurthy trading ... Appellant * (Plaintiff). 
under the name and style of 
Bollapragada Ramamurthi and Co. 

V. S 
Thammana Gopayya and another ... Respondents (Defend- 

i ants.) 


~ 


Limitation Act, S. 19— Acknowledgment, essentials of —Reference to arbitration 
—Agreement to pay whatever is found due by arbitrators—Arbiiration proving 
aburtwe—Conditional acknowledgment, when effective to save limitation—Agree- 
ment not to plead limitation or to enlarge the period of limitation, if enforceadble— 
Contract Act Ss. 23 and 28—No estoppel against statute. 

To oparate as an acknowledgment a subsisting jural relationship of debtor and 
creditor must ba admitted. 

A mere submission to arbitration containing a promise to pay whatever the 
arbitrators decide is not available as an acknowledgment, if the arbitration proves 
abortive, unless the submission contains an unqualified’ acknowledgment of the 
debt. 

In cases of conditional acknowledgments of li ability, in order that a promise 
may operate ag acknowledgment, the condition must be fulfilled. 

In re River Steamer Co. 1 Maniram Seth v. Seth Rupchand,? Arunachella 
Rao v. Rangiah Appa Row 3. oe 

An agreement not to raise the plea of limitation is void, its affect being to 
defeat the provisions of the Limitation Act, anda party to such-an agreement is 
not estopped from pleading limitation as a bar to the suit. 

Parties to a contract may agree to postpone the accrual of rights under it, but 
they cannot postpona the pariod of limitation in case a suit has to 2 filed for its 
breach. 

Parties cannot estop themselves from pleading the provisions of a statute. 

Seetharama Chetii v. Krishnaswami Cheiti 4 followed. 


Second appeal against the decree of the Court of the Tempo- 


rary Subordinate Judge of Rajahmundry at Cocanada in A, S, 
No. 130 of 1914 (Referred appeal No. 32 of 1914 on the file of 
the Court of the Subordinate Judge of Cocanada) presented 
against the decree of the Court of the District Munsif of Cocanada 
in O. S. No. 589 of 1912, 


P. Somasundaram for G. Venkataramiah for the Appellant. 
P. Venkataramana Rao for Respondents. 





* S. A. No. 585 of 1918. A8th April 1916, 
1. (1871) L. R. 6. Ch, App. 122. 2 (1906) I. L.. R88 C. 1047, 
8, (1905) 1 L. R. 29 M. 519. : 
4. (1918) I. L. R. 88 M 374 s.e. 26M. L. J. 269. 
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' The Court delivered the following 


Judgment :—Plaintiff is tke appellant. He sued in 1912 to 
recover damages for breach, of a contract of which performance ” 
was due before 20th September 1906, and relied upon a letter 
dated 20th September 1909 tc save a bar of limitation. Both 
the lower Courts dismissed the plaintiff's suit on the ground that 
the letter does not contain an acknowledgment of liability suff- 
cient to bring the case within fection 19 of the Limitation Act. 


The letter Exhibit B sigred by the defendants states that, 
as disputes about the contract were not settled and a suit was 
threatened, both parties agreed to refer matters to the arbitration 
of the persons mentioned therein. The material part of the docu- 
ment runs as follows:—“ I shall agree to the decision made 
by them (arbitrators).. Withocé having to do anything with the 
limitation of time, if they decice that I should pay any amount to 
you, I shall pay it immediate y to you. If, perhaps, for any 
reason the said three mediatozs do not give their decision, it is 
settled that, on this letter, suit stc., proper steps may be taken and 
conducted in the court withoui having anything to do with the 
time-bar.” ° 

It is argued for the áppellant thit the letter contains a 
promise to pay whatever may be found due on arbitration and 
that there is an acknowledgment of liability. It is also argued 
that the agreement to refer to arbitration and not to plead limita- 
tion as a bar if the arbitration tell through is valid and binding 
on the parties amounting as it does to a covenant by one party 
not to sue till the arbitration was over and by the other not to 
plead limitation should it be nacessary toile a suit. 


We do not think that the terms of Exhibit B amount to an 
unconditional undertaking by the defendants to pay the debt. 
The plaintiff was setting up a claim for damages and the defen- 
dants were denying that they were liable to the plaintiff. When 
a suit wis threatened, the parties agreed to refer the dispute to 
arbitration. Exhibit B is a ccnditional promise to pay whatever 
the arbitrators may find to be due. What the defendants in 
effect state is ‘“‘ we deny that anything is due to you but as you 
threaten a suit we shall agree to refer matters to arbitration and 
if the arbitrators give an award holding us liable to pay any 
sum, we shall pay it to you.” 
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In cases of conditional acknowledgments of liability the Bollapragada 
law is clear that where there is a promise to pay on a condition, pate 
that condition, in order tkat the promise may operate as an ee ane 
acknowledgment, must be-fulfilled. In In re River Steamer Co!, — Gopayya. 
waich has been approved of by their Lordships of the Privy 
“Council in Maniram Seth v. Seth Rupchand 2, Lord Justice 
Mellish observed that in order to take the case out of the statute 
of limitation there must either be an acknowledgment of the 
debt from which a promise to pay may be implied, oran 
unconditional promise to pay the debt and evidence that the con- 
dition has been performed. ‘This case was referred to and fol- 
lowed in Arunachella Rao v. Rangiah Appa Rao 8 where Justices 
Subramania Ayyar and Benson were of opinion thatthe English 
and Indian Law are the same as regards conditional promises and 
that an acknowledgment of a conditional liability would not give 
a fresh start so long as the condition remained unfulfilled. 


It is well settled law that to operate as an acknowledgment, 
a subsisting jural relationship of debtor and creditor must be | 
admitted. -A mere reference to arbitration which prima facie is 
only a mode of settling disputes and not an admission of any 
- liability by° the parties does not import any such relationship. 
- No authority has been cited for the propositon that the mere fact 
that parties agree in writing to refer matters to arbitration amounts 
to an acknowledgment. The result of the Hinglish authorities 
seems to be that a mere submission to arbitration containing a 
promise to pay whatever the arbitrators decide is not available as 
an acknowledgment if the avbitration proves abortive unless the 
submission contains an unqualified acknowledgment of the debt. 
(Halsbury, Vol. 19, page 66: Banning on Limitation, page 45). 
There is nothing in S, 19 of the Limitation Act to suggest that 
the law in India is different. 


‘We do not think that the promise of the tiain not to 
raise the plea of limitation, should a suit have to be filed,. is valid. 
‘It is argued that the effect of the clause is not to restrict the time 
but to extend it and that S. 28 of the Contract Act which only 
applies to cases where time is ‘limited has no application. Reference 
has been made to the observations of Sir Frederick Pollock in his 
Commentaries of the Contract b Act at page 179.. 


oo a a 
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noe eee Whatever doubts may exist as to the applicability. of S. 28, we 
muriy think that the case falls undez S. 23. The effect ofthe covenant 
aa S in our opinion, to defeat the provisions.of the Limitation Act 
Gopayya. _ and falls, under, S. 23 of the Gontract Act as being an agreement 
j which defeats the provisions :of the Limitation Act. 

- It has been argued that-she period between the date of -the 
agreement to refer and the date when the plaintif knew that the 

proceedings became abortive should be excluded. 


- It is difficult to see how a -reference to arbitration though 
it may imply, a covenant not to sue, would prevent the operation 
of the law of limitation when once the period commenced to run. 
Though parties to a contract may agree to postpone -the accrual of 
any rights under it, they canrot postpone the period of limitation 
in case a suit should have to be filed for its breach. In the pre- 
„sent case the agreement to refer was long after the . period when 
limitation fora suit 6n’a breach of contract, began to run and 
Section 9 of the Limitation Act is clear as it enacts that once 

. limitation. begins to run it cannot be stopped by anything that 
happens-subsequently. The case dces not fall.within the prom: 
sions relating to stay of-suits by injunction. 

As regards the. argumert that the defendants. are estopped: 
from pleading limitation, theze can be no question of estoppel as 
the parties: cannot estop themselves from pleading the provisions 
ofthe statute. -Seetharama Chetti v. Krishnaswami Chetti + 

: We are of opinion that-the decrees of the Lower Courts are 
right and dismis-the second appeal with costs. 

A. V. V. 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present :—Mr. "Justice Abdur Rahim and Mr. Justice Srini- 
vasa Alyangar. 


` Kondapi Seshayya and anothar lee Blainäiffo 
V. 
Grandhi Venkata Subbayya Chetty .. ~ Respondent (Defendant). 
oe Stamp Act, Ss. 26, 35,61 and Art. 35 —Lease of land for 10 years for planting 
- Venkata casuarina treos—Lessor and lessee to share the procseds-in halves—Instrument if 


gril liable to stamp duty— Deed Construction Admission. of Sid instrument i mM 
evidence—Procedure. a 
* A. 8. Now -169 of 1914.  s ' 1st February, 1916. ` 
4. (1918) I. L, R. 38°M- 874 s0: 25 M L J. 269. , 
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- Under an instrument, styled a lese, it wis agreed that the defendant was t= 
be in possession of the plaintiffs’ land for a period of tan years, that he (the defen- 
dant) should plant and rear on the said land during the said period at least 50, 00c 
caguatina trees worth about, Rs. ‘1,000, that the trees wore. to ba Gut at the ando: 
the term at the expense of both the parties an1 tht the. plaintifia. should- ba_‘enti- 
tled to a moiety of the proceeds of the sale of trees. The instrument wab not 
stamped but was registered. In» suit by the plaintiffs for damages for breach o 
the terms of the lease, it was confended by tha defendant that the instrument o: 
leasė being unstampad, the plaintiff could not recover anything by reason of S, 2€ 
of the Stamp Act. 

‘Held, that 8. 26 of the Stamp Act had n? application to the case, the value ož 
the subject-matter not being one which could not be ascertained at the date of the 
execution of the document. Af ' , 

Por Abdur Rahim, J.—The cases covered by S. 26 of the Stamp Act are like thas 
of the produce of mines which is:expressly mentioned in the section, where wha; 
will be realised is altogether uncertain ; not merely the market value but also the 
quantity of the article bargained for. 

_ Per Srinivasa Iyengar, J —The document was not in fact a lease, there being 
no rent or premium payable thereunder, but an assignment of land for a term ir 
consideration of recovering half the proceeds of the trees raised on the land wher 
they were fit for cutting. The instrument in question, though not duly stamped 
having been admitted in evidencé, its admission could not be questioned in appeal. 


‘Appeal against the decree of the Court of the: Temporary 
Subordivate Judge of Nellore in O. S. No. 54 of 1913.(0. S: No. 
44. of 1913 onethe file of the District Court of Nellore). 

The facts material to this report appear in the judgment o? 
Abdur Rahim, J. 

T. V. Venkatarama Aiyar for Appellants. 

P. Chenchiah for Respondent, 

The Court delivered the following 


Judgments :—Abdur Rahim, J.—The suit in which this 
appeal has arisen was instituted by the plaintiffs to establish thei: 
rights to half the number of casuarina trees now standing on a 
certain piece of land leased by the Ist plaintif to the defendant’s 
father and also for damages which are estimated ab Rs. 12,000 
and for an injunction restraining the defendant from cutting the 
trees standing on the land. The first. plaintiff owned about 270 
acres of land described as Khandriga and he leased 135 acres, thas 
is, one-half, to one Ammayya Chetti. Out of the other half; hs 
leased about 131 acres to the defendant’s father. One of ths 
questions we have to consider is what is the proper construction 
of the document Ex. I which is described as a lease for -growing 
casuarina trees. It is stated in that document -that the quantit 7 
of land mentioned in ıt was “leased for planting casuarina trees 
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for 10 yeare from the date of its execution, that is, until 19th 


‘September 1913. It is tten provided, “you should therefore 


plant in this land 50,00) , trees worth about Rs. 1000 and 
grow them well; and wher. the trees have to be felled, you should 
fell them in my presence, the cost of felling being borne by both 
of us aad out of the amount shall be credited to the deed of 
mortgage executed. by us in your favour on 19-9-1903 (which 
is also the date of Ex.I). You must yourself bear the cost of 
planting and growing the irees and I shall not have anything to 
do with it.” The mortgage referred to is Ex. II. It is a simple 
mortgage bond for Rs, 997-14-3. No time is specified for the 
payment of the amount and out of 135 and odd acres of land, 
all the land covered by Ex I, except 4 acres, is pledged as secu- 
rity for the payment of the amount of the mortgage. The construc- 
tion of Hix. I is not altogetaer free from difficulty. After giving 
the best consideration to its terms, the proper construction seems 
to me to be that the lessee covenanted to plant and rear at least 
50,000 casuarina trees on She lands. leased to him and the price 
of the trees to be grown within 10 years was fixed by the parties 
at Rs. 1,000. It is contended by the. learned Counsel for the 
defendant that Rs..1,000 was intended to be the maximum 
damages the defendant was liable to pay in case he fails to’ Carry 
out the contract. That is to say the first plaintiff did not bargain for 
his share of the value of 50 thousand casuarina trees, but only 
for Rs. 1,000 at the most, if the defendant did not plant the trees 
and grow them as contemplated by the parties. It is difficult to 
accept this as the correct -nterpretation, because if the parties did 
not contemplate that 50 thousand casuarina trees should be plant- 
ed and reared in the ordinary ccurse of husbandry and that each 
of them would be entitled to his share of such trees, why should 
there be any stipulation for the defendant’s felling . the trees in 
the presence of the first p-aintiff and that the first plaintiff paying 
his half share of.the charges for cutting. No doubt the parties 
contemplated that instead of the first plaintiff being given half the 
quantity of fuel that would be realised or half-of the trees, the 
first plaintiff should recerve the equivalent _ value thereof for his 
share of the trees. 

. [His Lordship next, Joes into other questions not material 
to this report. 
-. Then there is another question wien is certainly not free 
from difficulty and ‘that is, waether S. 26 of the Stainp Act 
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applies to this case and if so, whether the first plaintiff is preolud- 
ed thereby from recovering any damages atall. Ex. I was not 
stamped though it was registered. It was contended by the 
learned vakil for the appellants that this document is exempted 
from stamp duty under Art: 35, Exception (a) of the Stamp Act 
which provides exemption for “lease executed in the case of a 
cultivator and for the purposes of cultivation (including a lease of 
trees for the production of food or drink) without the payment 
or delivery of any fine or premium, whan a definite term is express- 
ed and such term do?s not exceed one year or when the average 
annual rent does not exceed one hundrad rupees.” It is contended 
on the other side that this exceotion has no application 
to a case of this nature. lt is argued that the exemption con- 
templated is intended for cases of ord nary agricultural leases in 
favour of cultivators. Ibis also suggested that it is doubtful wheth- 
er when the rent or payment in the skape of produce of the kind 
contemplated in Ex. I is to be received by the lessor at the end 
of a certain period, it could be brought within the meaning of 
average annual rent as contemplated by sub-article III by dividing 
what is payable by the number of years at the end of which it is 
to be paid. It issaid that the average annual rent contemplated in 
that and the sintilar sub-article would apply only to cases where 
a yearly payment is reserved, thcugh that payment may not be 
the same each year. I do not think it necessary to express any 
opinion on this point as I think. it ts qu.te clear, that section 26 of 
the Stamp Act does not apply to this case. That section says, 
“ where the amount or value of the subject-matter of any 
instrument chargeable with ad valorem duty cannot be, or (in the 
case of an instrument execut:d befcre the commencement of 
this Act) could not have been, ascertained at the date of its 
execution or first execution noting shall be claimable under such 
instrument more than the highest amount or value, for which, if 
stated in an instument of the same description, the stamp actually 
used would, at the date of such executon, have been sufficient.” 
Is.this then a case in which the value or the amount of the subject- 
matter was not ascertainable at the data when the instrument in 
question Ex. I was executed? What is the subject-matter here ? 
Tho subject-mitter seems fo. bea certain number of casuarina 


trees or their equivalent value, which was clearly ascertainable at — 


the date of the contract. It is argued that the value of the trees 


at the end. of 8 or 10 years was ho} ascertainable’ at the time 
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when Ex. I was executed nd the parties contemplated that 
such value should be payable. The whole matter amounts only 
to this: so many trees were due to the 1st plaintiff af the end of 
the term and the 1st plaintiff instead of receiving the trees was 
entitled if he so choss, to receive their value. I should therefore say 
that the subject-matter was ascertainable at the date of the lease, 
If we put any other construction, the result would be that where 
what is payable in future is rot current coin, but anything else, 
a person would ba liable to lose what is his just claim through no 
fault of his own, for it would not be possible, in most cases to 
ascertain beforehand what the market price of a certain article 
would be sometime hence, And this would have far reaching 
consequences. In my opinion the cases which were intended to 
be covered by $. 26 are like that of the produce of mines which 
is expressly mentioned in that section, where what will be realis- 
ed is altogether uncertain ; not merely the market value, but also 
the quantity of the article bergained for. Two decisions of this 
court were brought to our notice. One is reported in The Collector 
of Tanjore v. Ramaswamier 1, There the unascertainability of 
the subject-matter arose frcm ths fact that the value of the 


paddy was to be fixed by the Collector and therefore’ it was 


not the market value that vas in question but what the Collec- 
tor in his discretion might fix and which of course was incapable 
of being ascertained beforeand. The next case is that reported 
in Soodamani Pattar v. Somasuntra Mudahar 2. That wis a 
case very similar to this. It was there held that section 2° 
had no application. It m:y be that there are soms observa- 
tions in the case which are op2n to doubt, but the main principle 


laid down there seems to me to be quit? applicable to the present: 


case, namely, where a certain quantity of produce of a certain 
land is reserved as payable to the Yessor that could not be said 
to be something unascertaimable within the meaning of S. 26, 
Section 26 is therefore no bar to the plaintiffs’ recovering such 
damages as they may be entitled to. ` l 

[The judgment then deals with matters not neces ay for 
this report]. 


Srinivasa Aiyangar, J:—I agree, Iconfess that I had con- 


siderable difficulty in making up my mind as to the applicability 
or otherwise of S. 26 of the Stamp Act to this cise. The instru- 
ment is called a lease and is not stamped though registered. 


aaa, 
1, (1381) I. L. R. 8 M. 842. B.) 2. (1894) 4 M. L, J. 201. 
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Under, the document the defendant was entitled to the exclusive . 


possession of the land for 10 years. His obligation was to plant 
and rear at least fifty thousand casuarina trees. The trees when 
grown were to be cut at the expense of both the, parties and the 
Ist plaintiff was entitled to a moiety of the proceeds. There is 
no date or period or periods fixed for that cutting. It is difficult 
to say that the half of the proceeds of the wood cut which the 
first plaintiff was entitled to, was either rent or premium. Itb is 
unquestionable that the parties contemplated that the defendant 
should plant and rear the trees in the usual manner and that 
the trees should be cut from the 8th year as is usual in those 
parts, but it cannot be said that there was any periodical 
payment stipulated for by the instrument, so as to make 
the wood or the proceeds of the wood deliverable or payable 
to the Ist plaintiff as ‘rent’. I am disposed to think that the docu- 
ment is really an assignment of the land for a term in considera- 
tion of recovering half the proceeds of the trees reared on the 
land when they were fit for cutting. 

However this may be, there is no doubt that the parties 
treated the document as a lease, valued the rent at rupees one 
thousand for the period of 10 years, believed that the lease was 
“one to a cultivator, and that the document was exempted from 
duty under’ Article 35 of the Stamp Act. Ifthey were right in 
that assumption, then S. 26 has no application ; for that section 
applies only to cases where the instrument is chargeable with an 
ad valorem duty and where no duty is payable at all, there is no 
question of any ad valorem duty payable on the instrument. 
Assuming however that the parties were wrong, (if is even doubt- 
ful whether Article 35 applies to all leases), then the instrument 
is not duly stamped, in which case undoubtedly section 35 of the 
Act applies. The document having been admitted: in evidence, 
cannot now be called in-question, except under S. 61 of the Act. 
The plaintiff then can at the most be only called upon to pay ad 
valorem duty on the amount or value claimed by him. See Adarji 
Dorabji v. Rajaram Jhurakhan Lal, where all the three learned 
Judges agreed on this point. I. also agree with Abdur Rahim, J. 
that the value of the subject-mitter of-this instrument is 
not one which cannot be ascertained:at the date-of its execution. 


Ae VaV, . 2 7 = 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Sadasiva Aiyar and Mr, Justice 


' "Phillips. 
Kotam Reddi Seetamma © a Appellant * (Defendant) 


Ve 


*-*Vannelakanti Krishnaswami Rao 


and another Respondents (Plaintiffs). 

Registration Act, Ss. 17 (7) (d. and 49 (a) and (c)— Unregistered agreement to 
lease lands—Swit for specific perforsrance—Admission in nleadings—Decree if can be 
given on— Evidence Act, S. 58, scope of—Contract in writing—Prior negotiations 
evidence of, if admissible to prove contract — Pleadings in India—Rules of English 
law to be applied with caution. 

Where a person brings a suit fcr specific performance of an unregistered con- 
tract to lease certain lands and the defendant while admitting the existence of the 
contract, sets up its unenforceability owing to want of registration, if is not open 
to the court to grant a decree to ths plaintiff on the admission of the defendant in 
the pleadings. 

‘Where a plaint relies on document which, for reasons of public policy, 
isrendered inadmissible in evidenze or ineffectual for certain purposes by the 
legislature but the defendant admits the contents and validity of the document it 
is still the duty of the court to go behind the admissions in the pleadings and refuse 
to act on the admitted facts in the plaintifis’ favour. 

S. 58 of the Evidence Act can be invoked where the documentary evidence 
about the admitted facts is shut out by the provisions made in purely revenue 
laws like the Starp Act and a decree can be passedon the stfength of such ad- 
missions. But the section cannot be invoked to overrule the previsions of non- | 
revenue enactments which require registration, attestation eto., asa matter of 
public policy. 

Ordinarily when the terms of ¢ contract preceded by proposals, negotiations 
conditional acceptances, counter prcposals and soon, are reduced finally to the 
form of a document signed by one or both of the parties, the strong presumption 
is, not that there are two indeperd2nt contracts, the first oral and the second 
written but that the written contract is the only final contract between the parties. 

In India where a strict system of pleading is not followed, it is undesirable to 
introduce all the artificial technicalities of English Law as to the legal results of 
advancing pleas on both sides. 

Appeal against the decree of the District Court of Nellore in 
A. S. No. 169 of 1913 preferred against the decree of the Court 


of the District Munsif of Kevali in O. S. No. 791 of 1911. 
S. Varadachariar for Appellant. 
T. V. Venkatarama Anjar for Respondents. 
The Court delivered the following 


Judgments :—Sadasiva Aiyar, J.—The defendant is the 
appellant, the plaintiffs heving obtained a decree in the lower 
courts for the specific perfcrmance of an alleged contract made 


* S. A, 1933 of 1914. l 18th April 1916. 
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ai 


by the defendant in favour of the plaintiffs to grant a lease of the.. 


plaint lands for & term of 12 years. 

I do not think that the plaint relies upon any oral agree- 
‚ment to give a lease of the plaint lands, independent of the “letter” 
(agreeing to give such a lease) which was executed by the defend- 
ant. The written statement while admitting the genuineness of 
the letter, expressly states that the letier is legally ineffective for 
want of registration. 


Ordinarily, when the terms of a contract preceded by pro- 
posals, negotiations, conditional acceptances, counter proposals 
and so on, are reduced finally to the form of a document, signed 
by one or both of the parties, the stroag presumption is, not that 
there are two independent contracts, (the first an oral contract 
and the second, the written contract), but that the written con- 
tract is the only final contract between the parties, Ridgway v. 
Wharton. 1 As West, J. puts it in Eurjorji Cursetje Panthaki v. 
Muncherji, 2 “ when the parties have agreed to commit their oral 
agreement to writing, a presumption was raised by the Roman Law 
and is raised by the Prussian Codes and other modern laws, that 
the right or obligation is dependent on an execution of the instru- 
ment; “ there ig a presumption which reason at once recognises, 
of .the merely tentative character of an oral declaration, meant to 
_ be superseded by a written one.” When a contract is once re- 
_ duced to writing, no other evidence can be given of its terms (S. 91 
of the Evidence Act). 


There may be rare cases in which the contract was completed 
some time before the creation of evidence of it in writing was 
thought desirable by the parties and it is an arguable point 
whether that contract of the prior dete may not be proved as an 
independent contract creating rights and liabilities, though the 
writing of the later date is legally inadmissible in evidence or 
incapable of creating any rights or l:abilities and whether such 


writing cannot be used as evidence of the prior contract, though | 


not as itself creating rights. 
In Rajh of Venkatdgiri v. Narcyana Reddi 3, a contract to 


lease was completed on 24th October 1889, the defendant having - 


finally agreed on that date to execute a lease of the plaint lands 
to the plaintiff. (It appears from the report that a written 


a ae ee 
1 (1856-7) 6B. L. C. 288 & 264,- 2, 71880) I. L. R. 6 B. 148, 149, 
8. (1894) I. L.R. I7 M. 456. 
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Darkhast application and an crder on that application had 
completed the contract on 24th October 1889). The plaintiff 
executed a kabuliat to the defendant on 30th November 1889, 
that is, more than a month after the completion of the contract. . 
The question was wheth=sr the Kabuliat of 30th November 
executed by the plaintiff can be admitted in evidence of the prior 
agreement of 24th October 1869. It was held that it-was so 
admissible, All the other observations in the judgments of the 
Full Bench in that case tencing to lay down wider propositions of 
law than the narrow one aktove mentioned have been explained 
away in the Full Bench devision in Narayana Chetty v. Muthiah 
Servat 1 and by. my learned. brother Napier, J. (Mr. Justice 
Ayling concurring) in the vary recent case in mee and Sons 
y, Fernandez 4. : 

But in this case, as I understand the E no prior 
independent oral agreement is set up in the plaint c or is admitted 
in the written statement. 

As regards admissions in ‘pleadings, if üis plaint relies on a 
document and mentions its contents but does not disclose that 
through want of proper stanap, through non-registration, through 


non-compliance with a statctory provision relating to attestation 
-or through other similar defects, she writing is inadmissible in 


evidence and if the defendart does not set up in his defence that 
the document is so inadmissible and on the other hand admits 
the contents and the validity of the document, the court might 
possibly act upon’ the defendant’s admission in the plaintiffs 
favour notwithstanding that during the course of the trial. the 
court finds that the document is inadmissible in evidence, through 
the existence of such defect or defects. Even in such a case, if 
the -legislative provision declaring such a document to be in- 
admissible in evidence cr.inetfectual for certain purposes (or both) 
was based on reasons of pubhc policy, I think that a Court ought 
to go behind the admissions in the pleadings and refuse to act on 


‘the admitted facts in the plaintiffs favour. The very eminent 


Judge (West, J) whom I have already ‘quoted says-in ` Burjorji 
Cursetji Panthaki v. Muncrerji Kwerp 3, “If the document 
being pronounced absolutely :nvalid for some purpose on consid- 
erations of public policy, it ware sought to defeat the law through 


ae a ee 
1. (1910) J. D. R. 35. M. 688. 0. 22 M, L. J. 44. 2. (1916) 80 M. L. J. 519 
3. *(1880) I-L R. 5 B. 148, 153. 
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the effect usually given fo an admission in pleading, such an 
attempt could not be allowed to sucseed.’’ 

Mr. T. V. Venkatarama Aiyar quoted some English decisions, 
the decisions in Muthukaruppa Kavundan v. Rama Pillai 1, 
Chidambaram Chetty and another v. Xarunalyalangapaly Thevar 2 
Subramania Aiyar v. Savitri Lmmal 38, Syed Reza-Ali v 
Bhikum Khan £, some decisions fromthe Bombay unreported 
printed J Te afew other Indian cases and’ two Burma 
cases Maung Thau v. Maung Mira Thein 8 and Rahimtolla 
v. Murray, 6 in support of his contention that the court should 
ach on an admission made in ths pleadings, -notwithstanding 
the jinadmissibility in evidence of the document whose 
contents are admitted in the pleadings. He went further and 
contended that even if the document is,‘through certain defects 
(such as absence of due registration or attestation) declared by 
the Legislature to be incapable of affecting the property dealt 
- with therein, the court should treat the rights to property as 
affected on the admission of the cortents of the document in the 


pleadings, just as-if no such defects existed in the document ' 


which rendered ‘it ineffectual. Ins3ome of the cases quoted, it 
was held that by the admission of tae contents of a document- in 
the pleadings of-one of the parties to a suit, the opposite party was 
exonerated from producing and prcving the. document relied on 
by him and hence, even though the document was inadmissible in 
evidence, legal rights in ‘favour of the latter could be established 
and-a decree awarded on the conterts of the document as admit- 
ted and that the court need not go into a question of admissibility 
which was not raised in issue, thouzh during the trial, facts may 
have been brought out which show the document to be legally 
inadmissible in evidence. As regards the English cases, I am 


not prepared to. introduce into our courts all the artificial . 


technicalities as to the legal results of particular modes of advanc- 
ing pleas on both sides which have been elaborated in English 
decisions, especially where learned judges wished to get over the 
provisions of Statutes (like the Statute of Frauds) which they did 
not like. ‘‘ Such rules” (established by English cases) “are to be 
applied with discretion in this country where a strict system of 
pleading is not followed.” When documents are made merely 
1. (1886) 3 M. E. O. R. 158. . 2, (1867) 8 M. H. C. R. 342. 


8. (1908) 19 M. L. J. 228. 4. (1867) 7 W. R. 881. 
5, (1910) 11 I. 0. 850 6, (1910) 11 I. 6. 810, 
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inadmissible in evidence by statutory law for the non-payment of 
proper stamp duty thereon, it may be a question whether public 
policy requires the admission -n pleadings of their contents to be 
rejected by the courts, especially as the Stamp Act itself enacts 
that when a document is oncə admitted in evidence, though not 
properly stamped, the admissicn cannot be called in question after- 
wards in the suit, (see section 36), and that criminal courts might 
ignore the Stamp Act, (section 33 clause 2 (a)). Most unstamped 
and insufficiently stamped documents could also be made . admis- 


‘sible in evidence on the payment of the proper duty and a penalty. 


The courts, again, are not uswally inclined to treat enactments 
relating to revenue as involving such large and grave principles 
of public policy as govern enactments relating to registration and 
attestation of documents. Bu: where a document is not merely 
made inadmissible in evidence (wholly or for certain purposes as 
in the Registration Act, section 49 clause (c), but the Legislature 
has further enacted that a doccment not registered shall not affect 
any immoveable property comprised therein or that a transaction 
of a particular nature in respec of immoveable property compri- 
sed therein (generally or of a particular description) can be legally 
effected, only by a document complying with prescribed condi- 
tions as to attestation, registration etc., (sections 54, 59, 107 etc., 
of the Transfer of Property Act), such provisions must be deemed 
to have been enacted on grounds of public policy and courts 
should not, in my opinion, be astute in creating loopholes for 
evading the plain intention of the legislature, I donot think it 
would serve any useful purpose to deal in detail with all the 
decisions quoted by Mr. Venkatarama Aiyar. Most of them 
could be distinguished on tke ground that they make use of 
admissions in pleadings to get rid of only the disability relating 
to inadmissibility in evidence, imposed by Stamp laws. A few 
others could be distinguished 01 the ground that the defendant 
without referring to the inadmssible and -ineffectual document, 


admitted the plaintiff's right to be given a decree for a portion of 


the reliefs claimed by him anc the Court was entitled to give 
such a decree if there was nothing to show that the admission was 
based on the deiendant’s acceptance of the validity of the document 
condemned by the Legislature. See Subramania Aiyar v. (Savitri 
Ammal) 1. As ‘regards, howeve-, the remaining few cases which 


Se en a 


J. (1908) 99M. L. J. 228. 
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could not be so distinguished (for instance, the Burma case reported 
in Maung Thaw v. Maung Myat Thein 1. decided by a single learned 
judge who absolutely ignored the public policy ‘underlying S. E9 
of the Transfer of Property Act), I need only say . that I respect- 
fully dissent from those decisions. Mr. Venkatarama Aiyar went 
so far as to argue that even if the defendant expressly raised n 
his written statement the plea of the legal ineffectuality and inad- 


missibility of a document relied on by the plaintiff and even if | 


he denied in his written statement that the plaintiff was entitled 
to any relief, the court could give to the plaintiff the relief whieh 
he could be legally entitled -to if the document was legally 
effectual and admissible in evidence, provided the defendant was 
honest (or foolish) enough to admit the genuineness of the defec- 
tive document referred to in the plaint. I emphatically dissent 
from that proposition of law. . While S. 58 of the Evidence Act 
can be invoked where the documentary evidence about the admit- 
ted facts is shut out by the provisions made in purely revenue 
laws, it camnot, in my opinion, be invoked to overrule the provi- 
sions of non-revenue enactments nor cari it be used to bind a party 
‘who has made an admission of the genuineness of a document 
when such admission is accompanied by the legal plea that the 
contract and other facts mentioned in that document could not be 
relied upon by the opposite party owing to the provisions of ihe 
statutory law relating to Registration, attestation &c. Some of 
the decisions which rely on 8. 58 of the Evidence Act have, in 
my opinion, ignored the proviso to section 58 which is as 
follows:—‘ Provided that the courts may, in its discretion, -re- 
quire the Tacie admitted, to be proved otherwise than by such ad- 
Missions.” I belisve that by this proviso, it was intended taat 
courts should in their discretion ignore such admissions, not oaly 
when they are made collusively or fraudulently but also wken 
they are accompanied by pleas of legal inadinissibility in evidence 
of the admitted facts (such as the genuineness of a document and 


the nature of its contents) or the legal ineffectuality of the tran- - 


gaction sought to be effected by the admitted document or whare 
if the court acted on the admitted facts, it would be defeating she 
policy and provisions of enactments based on public policy. 
In the present case, the defendant while admitting the writing 
of the “letter” relied on by the plaintiff clearly raised the plea 
| = (1910) 11.1.0. 850." 
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(see para. 1 of his written statement) thatit was invalid for want 


of registration and he further denied that the plaintiff was entitled 
to any of the reliefs, claimed in the plaint (para. 5 of the written 


statement). 

Mr. ian Aiyar argued .that Ex. A. was only a 
proposal to give a lease and Cid not itself constitute the agreement 
to give a lease. Having considered the pleadings and perused Ex. 
A. Ihavenodoubt that Ex. A. was delivered by the defendant 
to the plaintiffs as the writing which embodied the agreement then 
concluded between the partes. Í am also not prepared to act 
upon Mr. Venkataramaier’s suggestion that Narayanan Chetty 
vy. Muthia Servai 1 should be referred tor re-consideration by 
another Full Bench. 


In the result, I would set aside the decisions ofthe lower 


courts and dismiss the plaintiff’s suit. The parties will under 


the circumstances bear their respective costs in the two lower 


‘courts. The plaintiff must paz the appellant’s costs in this court, 


Phillips, J :--I need add but little as I concur in the order 
proposed. The several cases sited in which a decree was given 
in accordance with the terms of a document inadmissible in evi- 
dence can mostly be explained by the fact thaféhere was an 


admission of liability in the p.eadings, and a decree could be given 
without reference to the document, which could not be admitted 


in evidence.- To this extent E am prepared to accept those au- 
thorities, but when, -as in this case,no liability is admitted, and the 
defendant merely admits execution and pleads that the document 
is invalid for want of registration, it would be impossible to frame 
a decree. without reference tc the document, but the document 
cannot be referred to, beacause it is inadmissible in evidence, and 
consequently no decree could be framed. The further argument 
that there was a separate and prior oral agreement is untenable in 
view of the language of the plaint, in which no separate oral 
agreement is set out. Nor can Ex. A. be treated as a mere pro- 


_ posal, for there ig no evidence that there was any subsequent 


acceptance and consequently there would be no cause of action. I 


accordingly think that the plaintiffs’ suit: should be dismissed and 


agree in the order as to costs. 
A. V. V. i 





1. (1910) I. L. R. 85 M, 63.=21 M. L. J. 44. (F. B.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Bakewell. i 


Ponnusami Pillai ... Appellant® (Plaintiff) 
Y. 
Samu Ammal and others ... Respondents (Defendants 


~ Nos. 7 and 1 to 8), 


C. P. C. of 1908—Or. 21 R. 58 —Scope of —Claim founded on mortgage—Order 
rejecting—Swit to sei aside order—Limitation—Limitation Act of 1908, drt. L1I— 
Applicability. i 

Claims founded on mortgages are as much within Or. 21 R. 58 as any other 
claim, 

A suit to set aside a claim founded on a mortgageis governed by Art. 11 of 
the Limitation Act of 1908. Art. 11 applies even to cases in which there was no 
investigation in the claim proceedings. 4 


Second appeal against the decree of the District Court of 
Trichinopoly in Appeal Suit No. 7 of 1915, preferred against the 


decree of the Principal District Munsif of Trichinopoly in O. 8. 


No, 23 of 1915. 


The suit was for the recovery of the amount due under a 
hypothecation-bond executed by defendants 1 and 2 to the plain- 
tif. Defendants 3 to 5 were the other members of the joint 
family of deféndants 1 and 2. The 6th defendant was the assignee 
of a money decree obtained by a third party against defendants 
1 and 2 and purchased the suit property in execution thereof. He 
died pending suit and 7th defendant was brought on record as his 
legal representative. One of the defences raised by 6th and 7th 
defendants was that the suit was barred under Art, 11 of the Limit- 
ation Act inasmuch as it was instituted more than a year after 
the date of the order dismissing plaintiffs’ claim on the strength 
of the suit bond, The claim was put in the proceedings relating 
to the execution of the 9th defendant's decree and was dismissed 
as being too late. The lower appellate Court upheld the defence 
based on Art. 11 and dismissed the suit. Against the decree the 
plaintiff preferred the above appeal to the High Court, 

M. D. Devadoss for Appellant. 

T. Rangachariar for Respondents. 

The Court delivered the following 

Iudgment.—The appellant claimed either that the attach- 
ment should be set aside in its entirety, as the decree was fraudu- 
lently obtained or in the alternative, that the sale under the 


ý Se A. No. 2016 of 1915. 16th March, 1916, 
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attachment should be subject to the mortgage. In either case ‘we 
think that the claim is covered by Order XXI R. 58 of the Civil 
Procedure Code. Rule 62 provides for the recognition of. the 
mortgage. Rule 61 provides for the rejection of the claim. We 
are -unable to accept Mr. Deva Doss’s contention that the Code 
does not contemplate the rejection of a claim of a. mortgagee as 
such ; the decision in Nemagauda v. Paresha 1 shows, that claims 
founded on mortgages are as much within the rule as any - other 
claim. The learned counsel for the appellant has quoted no cases 
to the contrary; the decision Bhiku v. Shujat Ali 2 refers to the 
question of possession being disturbed after sale: that has no 
bearing on the present question. Moreover the language of Article 
{1 of the Limitation Act shows that orders refusing to recognise 
mortgages are within the artile. 

Mr. Dava Doss’s contention that as there was no investiga- 
tion, the one year rule does nct apply comes too late in the day. 
The language of Article 11 in the new Act is more comprehen- 
sive than that of the previous Act and that has been construed in 
this Court as covering. orders after full investigation as well as 
orders passed on default. We entirely agree with these decisions. 
See Narasimha Chetty v. Vijicppa Nainar 3 and Subba diyar v, 


Subba Aiyar +, 


The second appeal must ve dismissed with costs. 
A. 5. V. 


PRIVY COUNCIL. 
Present :—Lord al Sr John Edge and Sir Lawrence 


Jenkins, 
[On Appeal fou the High Court at Calcutta. ] 


Jatindra Nath Basu and others | ... Appellants * 
v. 
Srimati Peyer Deye Debi and others Respondents. 


Specific Per formance—Contraci to purchase decree—Decree allowed to become 
barred—Specific performance refused. 

In a suit for specific psrformance of an agresment for the purchase of a decree 
the plaintiffs having allowed the decree to get barred by limitation. 

Held, that as the decree could ro longer be assigned as one capable of 
execution, specific performance could rot be ordered. 

Wolverhampton and Walsale Ry. Go. v. L. N. W. Ry. Co. 5, referred to. 


* 28th arch, 1916. 
1. (1897) I. L. R 22 B. 640. 2, (1901) I. L. R. 29 C. 25, 
8. (1914) 2 L. W. 206. 4, (1915) 81 I. C. 205, an 
. §. (1878) L. R. 16 Eq. 288. és 
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Appeal from a judgment and decree of the High Court dated 


March 1, 1909 reversing a judgment and Decree of the same court’ 


in its ordinary civil jurisdiction dated April 6, 1908. 

The material facts are stated in their Lordship’s judgment. 

De Gruyther, K. C. and Sir William Garth for the appel- 
lants submitted that it was the vendor’s duty to keep the decree 
alive, The executors on record wers the only persons who could 
apply for execution and they allowec the. decree to become time- 
barred. The appellants were always willing to take the convey- 
ance. Owing to yespondent’s default the subject-matter of the 
contract had materially altered and specific performance could not 
be enforced. Lewin on Trusts, pp. 161, 162. Lysaught v. Ed- 
wards 1, Wilson v. Clapham 2. Ref. to. If the decree sold was 
immoveable property, S. 59 applied and a registered deed was 
necessary. If it was moveable propsrty or a chose in action the 
result would be the same, the title would not pass till delivery or 
payment of consideraticn. 

Sir Erle Richards with him -Dunne for the Respondents 
submitted that the agreement oughs to be specifically enforced. 
The point is whether events subsequent to agreement have reliev- 
ed the appellat. The fact that the decree became time-barred 
was immaterial. The vendee ought to have kept the decree alive. 
In Equity appellant was purchaser. Plaintiff could not execute 
it without bis consent. l 

Reference was made to Ss. 13, 14, 19, Specific Relief Act 
and S. 56 of the Indian Contract Act. Rayner v. Preston 3, Holroyd 
y. Marshall +. l 

De Gruyther replied. 

Reference was made to Lewin on Trusts (1901), p. 143; 
Lysaught v. Edwards 1; Wilson v. Clapham 2. 

The judgment of their Lordships was delivered by 

Qir John Edge:—This is ar appeal from the decree, 
dated the 1st March, 1909, of the High Court at Calcutta, which 
in appeal set aside the decree, dated the 6th April, 1908, of Mr. 
Justice Chitty, who had tried the suit under the original jurisdiction 
of that Court. 

The suit was brought to oktain a decree for the specific 
performance of an agreement, dated the 21st June, 1895, by 
which the original defendant Trailokya Nath Bose, now. deceased, 


I oe ee «= OU” SG. We, Neo See ee 
1. (4876) L.R. 20h. D. 499, 506, 607. 2. (1819) 1 Jacob and Walker 26 
3° (1980) 14 Ch.D. 297; 18 Ch.D. 1 (C.A) £. (1861) 10 H. D. C, 391. 
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had agreed to purchase from the executors and the executrix 


(hereinafter referred to as the executors) of Lala Bangsa Gopal 


Nandey for the price of 19,000 rupees a decree and ‘all the rights 
appertaining thereto which the said executors had obtained on the 
17th July, 1893, against Pandit Narasingha Prakash Misra on a 
mortgage. Mr. Justice Chisty dismissed the suit. The High 
Court in app2al made a decres for specific performance, 


' The appeal has been argued at considerable length, but the 
material facts upon which the suit and this appeal depend 
may be briefly stated. The Gecree which it was agreed that the 
executors should assign to Trailokya Nath Bose was a decree 
for sale of certain immovable hypothecated properties, which 
could also in certain events be executed against the person and 
other property of the defendant to the suit in which it was made. | 
Owing to the bar of limitation the decree for sale became 
incapable of execution on the lst June, 1898, and thereupon 
Trailokya Nath Bose refused to pay the agreed price and to 
take an assignment of the cecree, hence this suit for specific 
performance. Í 


The agreement of which it is sought to obtain specific 
performance was anexecutory agreement, for the completion 
of which something remained to be done in order to put 
the patties in a position -elative to each other in which, 
by the preliminary agreement of the 21st June, 1895, they 
were intended to be placed. As was pointed out by Lord Selborne, 


‘L. C., in Wolverhampton and Walsall Railway Company v. 


London and North-Western Railway Company 1 “the expres- 


- gion ‘specific performance’ as applied to suits known by that name, 


pte-supposes an executory as Cistinct from an executed agreement, 
something remaining to be done, such as the execution of a deed. 
or a conveyance, in order 5o put the- parties in the position 


relative to each other, in which by the preliminary agreement 


they were intended to be plazed.” In this case what remained 
to be done was, on payment by Trailokya Nath Bose of the 
agreed price, the transference <o him of the decree for sale of the 
17th July, 1893. Sucha traasfer of the decree to Trailokya 
Nath Bose could, by reason of Section 232 of the Code of Civil 
Procedure, 1882, be effected oaly by an assignment in writing. On 


and after the 1st June, 1898, the decree, as a decree capable of being 


1, (1878) L. R. 16, Eq. 488, 


~ 
1 
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executed, could not by reason of the bar of limitation beassigned - P.O. 
to Trailokya Nath Bhose. It had becomea dead decree whare- we 


Jatindra 
as the decree, whatever might be its value, which he had agreed Nath Basu 
a 
to purchase, and which the executors had agreed to AIN to him, Srimathi 
was a decree capable of execution. . pore er 


It has been contended on behalf of.the respondents to this — 
appeal that it was the duty of Trailokya Nath Bhose, and was a 
not the duty of the executors, to keep the decree alive after the 
21st June, 1895. That isa contention which, in their Lord- 
ships’ opinión, cannot be maintained. As the decree had not been 
transferred by an assignment in writing to Trailokya Nath 
Bhose, he could. not by any application tothe Court have kept 
the decree alive. 

The respondents are asking for a decree for the specific 
performance of an agreement which they, on their part, are 
unable to perform. Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, the decree of the 
High Court in appeal should be set aside with costs, and the 
decree of Mr. Justice Chitty should be restored. 

The plaintiff-respondents must pay the costs of this appeal. 

Solicitor for Appellants :—G. C. Fare, 

Solicitors for Respondents :—Watkins and Hunter. 


PRIVY COUNCIL. 
Present :—Lords Shaw and Sumner, Sir John Rage and 
Mr. Ameer Ali. 
[On Appeal from the High Court at Calcutta.] 





Mahara] Ram Narayan Singh . Appellant * 
Vv. 
Adhindra Nath Mukherji and others ... kespondents. — 
Mortgage—Usufructuary—Deed invalid for want of proper attestation—Inter- P. ©. 
pretation—Charge—Personal liability by tmplication—Transfer of Property Act of mae 
1882, Ss. 59, 100, 67 (a). Maharaj 
A mortgaged his property to B by a deed which was not validly executed for ee 
want of proper attestation. The material portion of the dead was as follows : ‘It is Singh 
desired that the said pleader Zirbharnadar should realise in full his dues, principal v. 
with interest by remaining in possession of each of the said properties during the Adhindra 
said years and by collecting the rents with cesses thereof and there was a parsonal Manei 


undertaking to pay certain spacific sums in certain events. Though the mortgage 
was invalid, the mortgagee was put into possession in accordance with it in a 
subsequent suit to realise the amount due, 

Held, that the deed did not create a charge but was a usufructuary mortgage 
and upon the construction of the document no intention to assume a personal 
liability except in the events and to the extert specified could be inferred. 


* 12th May, 1916, 
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Appeal heard ex parle by special leave from a judgment and 
decree of the High Court dated August 30, 1911 varying a judg- 
ment and decree of the Court of the Subordinate Judge of Haza- 
ribagh dated June 30, 1910. 

The facts are sufficiently set forth in their Lordships’ judg- 
ment. ; , 
De Gruyther, K. C., with him Dube for the appellant :—There 
was no personal covenant to pay the loan. There was no personal 
liability to repay the amount borrowed. The real contract was 
that the sum had to be realized in a specified manner. The mort- 
gagor remained in possession for the stipulated period and must be 
taken to have realised the amount out of the mesne profits. This 
point was decided in Narottam Das v. Sheo Pargash Singh 1, and 
Kalka Singh v. Paras Ram. Reference was also made to 
Bengal Tenancy Act (VIII) of 1885, Sec. 66. 

The respondent did not appear. 

The Judgment of their Lordships was delivered by 

Sir John Hdge:—This is an appeal from an order of the 
High Court at Calcutta, dated the 30th August, 1911, which set 
aside a preliminary decree of the Subordinate Judge of Hazaribagh, 
dated the 80th June, 1910, in a suit brought upoha mortgage, 
and remanded the case “to the Court of the Subordinate Judge 
to be dealt with in accordance with the directions contained in 
the judgment of the High Court. The respondents, who are 
thé plaintiffs, have not appeared. 

The deed upon which the suit was brought was made on 
the 14th April, 1896, by Maharaja Nam Narayan Singh in favour 
of Rai Babu Jadu Nath Mukhurji, a Government pleader who 
had been employed as a pleader by the Maharaja. The considera- 
tion was Rs. 1,380,000 which were advanced by Jadu Nath 
Mukhurji to Maharaja Nam Narayan Singh. The principal 
moneys, together with interest, atthe rate of 10 annas per cent 
per mensem were to be repaid as provided by the deed, by 
and out of the rents and cesses of certain Mokurari villages 
of Maharaja Nam Narayan Singh, which were mortgaged 
with possession to Jadu Neth Mukhurji. A schedule to the 
deed shows how the repaymsnt with interest was to be effect- 
ed, and that on the determination, on the 14th January, 


1. (1884) D. R. 11 I: A. 88=I. L. R. 10 C. 708. 
2. (1894) O, R. 22 I.A. 683 I. L. R. 22 C. 484. 


~ 
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1903, of the period for which the mortgage was granted; it 
was contemplated that the debt with interest would be satisfied, 
and a balance of Rs, 230-11+3 would be payable to the Maha- 
raja by Jadu Mukhurji. The total period for which the mortgage 
was granted was from the Sambat year 1953 to the Sambat year 
1959, that is, froni A. D. 1896 to the 14th January 1908, and 
the times when possession of the different Mokurari -villages was 
to be given to Jadu Nath Mukhurji were specified. : 

Having regard to the claim which has been made in this 
guit, the following extracts from the deed appear to their Lord- 
ships to be of importance :— 


“It is desired that the said pleader Zirbharnadar should realise in full his 
“dues, principal with interest, ty remaining in possession of each of the said 
““ propertiss during the said years and by colleating the rents with cesses thereof, 
“The details of the tims when and ha manner in which the principal and interest 
“will be realised by the said pleader .Zwbharnadar are given at the foot of this 
“dead. The spasifications of the Villages with .Jammabandis, pergunonahs, 

“stations, sub-registry, district registry and aillahs wherein the said villages lie 
“are given herein below. The szid pleader Zarbharnadar should realise year after 
year from the Blakadars and tenants mentioned in this deed in accordance with 
“the above specifications. Ifany Elskadars or tenants mentioned in this deed 
“put off paying the rents, &c., then it is and will be in the power of the said 
“ pleader Zarbharnadar to realise the same with interest, damages, and costs by 
“instituting suits in Court in his own name as “Zarbharnadar plaintiff, with 
“prayer for ajectment or in any other proper way. Jn case of ejactment, the 
“gaid pleader Zarbharnadar will realise the Zarbharna money from the Kham 
“ Tehsil or from Thikadar of such village, and any amount of excess jamma re- 
“ sulting from the Kham jumma or Thikadari jamma in respeot of the resumed 
" villages over the jumma mentioned in the ‘bond, whatever it may be, shall ba 
“ paid on taking receipt by the said Zarbharnadar or bis heirs to me the executant 
“or my heirs, year after year. I, the executant, will give the thicca pottah of the 
“ resumed villages. _The Garbharnadar shall have no right to grant the thicca 
“ pottah of such villages. If, for any reason, the jamma of any village as men- 
‘tioned in the bond decreases, the siid Zarbharnadar shall be entitled to get 
‘from me, the executant, the amount of decrease with interest at the above-men- 
“tioned rate. After the expiry of the torm of the Zarbharna, I, the executant, 
* shall have the right to take possession of the resumed villages as well.as of the 
“ other villages mentioned in this bond on account of the expiry of the term and 
`“ redemption of mortgage,’ and the said pleader Zarbharnadar shall have no right 
“ whatever to the same. 

“ During the term of the Zarbharna, I, the executant, or my heirs and re- 

“ presentatives, shall on no account collect the rents with cesses of the Zarbharna 
“* properties mentioned in this bond. 

‘If by mistake I, the executant, or my heirs make any aliet then I or 
‘my heirs shall be liable to pay the amount collected with interest at the above 
“ rate to the said pleader Zarbharnadar. Except in such a case for no other reason 
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sas on no other-account, the Zarbharnadar has and shall haye any claim what- 

‘ ever against ma, the executant, or my heirs and representatives, on the ground 
‘of realisation and non-realisaticn. If a claim is made, it is and shall 
“be totally null and void. The said pleader Zarbharnadar shall not ‘be in 

‘any way liable for the Government revenue, Road and Public Works cesses or 
“any other public demand. “These taiags shail concern me, the executant. The 
“sum of Rs %80-11-3, the excess amount payable by the Zarbharnadar to me, 
“ the executant, in the Sambat year 1959, as stated in the account mentioned in this 
“deed, shall be paid to me, the executant, on taking receipt by the said Zarbhar- 

“nadar in Pous of the said year, In cise of default on the due date aforesaid, interest 
‘at the above rate up to the date of realisation shall bo paid on the excess amount 
“ by the Zarbharnadar. ”’ 

The mortgage was in their Lordships’ opinion an usufructuary 
mortgage within the meaning of 8.67 (æ) of the Transfer of 
Property Act, 1882, but agit was not attested by at least two 
witnesses, as required by S. £9 of that Act, it was not enforceable 
as a mortgage. However, possession of the respective } Mokurari 
villages was at the time specified ir the mortgage given to Jadu 
Nath Mukhurji. Except in the events mentioned in the extracts 
whick. have been set out above, Maharaja Nam Narayan Singh did 
not bind himself personally to repay the mortgage money or any 
of it. The clear intention o? the parties, to be inferred from the 
deed, was that the mortgage money should be repayable from the 
usufruct and not personally by the Maharaja. On the termination 
of the mortgage period possession of the Mokurari villages which. 
had been mortgaged was given to the Maharaja or his representa- 
tives. ` Jadu Nath Mukhurji cied in ` 1902; 


On the 13th January, 1909, this suit was instituted against 
Raja Ram Narayan Singh, son of Maharaja Nam Navayan Singh 
who had died. The plaintiffs, who claim to represent Jadu 
Nath Mukhurji, alleged in ikeir plaint that Rs, 85,272-14-9 
only had been realised under the deed, and prayed far the follow- 
ing reliefs:— l 


s (a.) That a decree be passed for Rs. 1,57,985-5-3, or a decree be Jansa 
‘‘ ordering, according to Order XXXIV, Rule 4, of the Code of Civil Procedure 
‘í (1908), that (1) An account be taken of what will be due to the plaintiffs for 
“ principal and interest on the bond (the mortgage deed) ‘and for cost of the suit ; 
“that (2) defendant do pay into Court the amount so due on s day within six 
‘‘ months from the date of the decrea; that (8) in default of paymant as aforesaid 
“ the charged properties, as per Sckedule B, or a sufficient part thereof be sold 
‘and the sale proceeds be applied im paymens of what is declared due to the plain- 
“ tiffs as aforesaid, together with sussequent interest and subsequent cost. 

(b.) That if in the opinion of the Court the -plaintifis be not entitled to a 
‘‘ decree under Order XXXIV, Rule 4, a simple money decree for the amount of 


+ 1 
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Rs, 1,57,985-5-8, or whatever may be due with costs and subsequent interest 
‘' be passed against the defendant, to be realised out of the properties which de- 
‘volved on him after his father’s death.” ; . 
= In order to understand. the object and meaning of these 
` alternative claims it must be mentioned that the plaintiffs’ case 
was that the deed of the 14th April, 1896, was not a usufructuary 
mortgage, but that it had created a charge within the meaning of 
section 100’ of the Transfer of Property Act, 1882, upon the 
Mokurari villages. It had, however; been treated by Maharaja 
Nam Narayan Singh and Jadu Nath’ Mukhurji as a usufructuary 
mortgage, and under: it Jadu Nath Mukhurji obtained and held 
possession of the Mokurari villages, and it contained the terms 
upon which the Rs. 1,30,000 were advanced, and the terms upon 
which that advance was to be repaid. That document certainly 
did not create a charge within the meaning ofS. 100 of the 
Transfer’ of Property Act, 1882; if was a usufructuary mort- 
gage, which could not be enforced as a mortgage. Even if it 
could be regarded as an ‘enforceable usufructuary mortgage the 
plaintiffs could not, by reason ‘of S. 67 (a), institute a suit for 
sale based ‘upon it. , | 

Their Lordships are in this appeal placed in-a disadvantageous 
position by reason of the respondents not having appeared, but it 
is necessary for them to consider whether the plaintiffs have in 
their plaint stated any cause of action which is shown by their 
plaint as maintainable and not barred.by limitation, and for this 
purpose it is necessary to consider the causes ‘of action.which are 
alleged in the plaint and the agreement upon which the Rs. 13,000 
were advanced, which is to-.be found in the document of the 
14th April, 1896. The Subordinate Judge. and the High Court 
have assumed from the mention.in that. document that the 
Rs. 1,30,000. had been advanced that .it. might be. inferred 
that it was the intention of the, parties that the Maharaja 
Nam Narayan Singh should be personally liable to repay 
the advance. Their Lordships do not draw that inference 
from that document, Onthe contrary, their Lordships draw 
the inference from that document that the Maharaja Nam Nara- 
yan Singh did not intend that he should be personally liable for 
the repayment of any portion of the money advanced, except to 


` the extent and in one or other of the events mentioned in the ` 


extracts, which have been already given, and that Jadu Nath 
Mukhurji was, in advancing the Rs. 1,30,000, content to rely 
35 
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upon the’ security of a wufructuary mortgage’ of the Mokurari 
villages. Although the document ofthe 14th April, 1895, was 
by reason of its not having been attested as required by the Trans- 
fer of. Property Act, 1882. not enforceable as a mortgage, Jadu 
Nath Mukhurji got possess on under it of the Mokurari villages, 
and held possession for the agreed period. 


The case, which the plaintiffs attempted to make in the 
Courts below, was substantially based upon the existence of a 
personal liability in debt on the part of the mortgagor even after 
the determination of the. peciod of the usufructuary mortgage and 
arising by implication from its terms. Since in their opinion 
this case fails, their Lordships think it unnecessary to discuss the 
other causes of action pleaded, which, though possibly capable of 
being sustained in other su ts if brought within the periods of | 
limitation, are not established in the present suit. It is enough 


‘to add that their Lordships are not satisfied that any of these 


alleged causes of action, even if they were otherwise maintainable 
were not barred by limitation when this suit was instituted. 


An examination of the schedule attached to the plaint shows 
that the amount claimed is tc a considerable extent composed of 
charges in respect of collection expenses, of: costs of suits, of 
intarest upon such collection expenses and costs, and of compound 
interest. 


Lokendra Nath Mukhurji, a son of Jadu Nath Mukhurji, in 
his evidence stated that when his father died in 1902 all his books 
were with him, and they were not found after his death, and 
admitted in Gross-examination that in-a previous suit he had 
deposed that the Zarbharna (usufructuary mortgage) account was 
in a state of confusion, “and thet was sometime in 1906.” This 
may account for the vague nature of the allegations in the plaint, 
and for the delay in instituting the suit. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, that tae order of the High Court and 
the preliminary decree of the Subordinate Judge should be set 
aside, and that the suit should be dismissed with. costs throughout. 

The respondents must pay tke costs of the appeal.. 

Solicitors for appellant :—Berrow, Rogers and Nevile. 


— e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 
Pandiri Veeranna ... Anpellant* 2nd (Defendant) 
Mandavilli Subba Row and others. Respondents (Plaintiff. and 

Defendants 4 and 1). 


Limitation Act—Art. 29, 36, 42, 120—Attachment of moveable—Not by seizure 
but by prohibitory order — Remand —findings of fact—Courit cannot’ go behind. 

Where moveables already attached by seizure at the instance of another 
are further attached by the issue of a prohibitory order at the instanceof the 
defendant. ` 

Held, that a suit for damages for compensation for such attachment was 
governed by Art. 29 or 36 of the Limitation Act and not by Arts. 42, 49 or 120.. 


Where an appeal is remanded for disd0sal by the High Court in second ap- 


peal it is not open to the lower appellate court to go behind the findings of fact . 


arrived at on the previous occasion which are not set aside by-the High Court. 
_ Second appeal against ‘the decree of the District Court of 
Godavari at Rajahmundry dated 5-8-1913 in A. S. No. ‘122 of 
1909 preferred against the decree of the-Court of the District 
Munsif of Rajahmundry in O, S. No. 12 of 1908. 

V. Ramadoss and K. G. Sarengaraja Aiyangar for Appellants. 


T. Rangachariar and M. Purushotam Naidu for Respondents, 

The Court delivered the following 

Judgment :—Sadasiva Aiyar, J.—The second defendant is 
the appellant. The plaintiff’s case might be summarised thus :— (a) 
the 1st defendant on the 19th January 1905 wrongfully attached 
in execution of his decree against one B. V. Narasimham, certain 


timber logs belonging to the. plaintiff, (b) the 2nd defendant . 


brought O. S. No. 8 of 1905 against that same debtor B. V. Nara- 
simham, got an order for attachment before judgment of these 
same logs belonging to the present plaintiff and had them 
attached by a prohibitory order directed against the Village Munsif 
the 3rd defendant, with whom the logs had been left in pursuance 
of the first attachment made at the instance of the lst defendant. 
.(c) Though the attachments wers all released soon after (on 8th 
March 1905 and 24th January 1905), the 1st defendant brought a 
suit contesting the orders of release passed in the plaintiff’s favour 
and his suit was finally disposed of on.appeal in plaintiff's favour 
only in December 1907. (d) Though the cause.of action first accrued 
when the attachments were made in January, 1905, the cause of 

* §. A. No. 311 of 1914. a ate 3 "And: November, 1916,. ca 
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. action must’ be deemed to have continued till December 1907, 


when, in the suit brought by the Ist defendant, it-was-finally deci- 


ded that the logs belonged to the. plaintiff and not to the 1st and 


2nd defendant’s debtor B. V. Narasimham, 


The present suit was brought in January 1908, within -three . 
years of the attachment but more than two years after the proper- 


ties were released both from the actachments by seizure at the 


instance of the lst defendant and from the attachment by proh ibi- 
tory order at the instance of tke 2nd defendant. 
The learned District J udge at the endof paragraph 5 of his 


‘judgment says,—““The attachment was made at the instance of the 


Ist defendant and by the instrcmentality of the 2nd defendant and 
his clerk. It was illegal both m its inception and execution and 


_ what followed afterwards was a natural consequence.” The District 


Judge thus. correctly apprehended the suit as a suit for compen- 
sation for loss caused by the Ilegal attachment effected by the 


. defendants 1 and 2, 


The learned District Judge who first dealt with this case 
held that there was no conspiracy between the defendants 1 and 


2 in effecting their separate attachments (one attachment being 


in execution of the lst defendant’s decree againste Narasimham 
and the other’ attachment having been by a prohibitory order 
obtained before judgmens in 2n4 defendant’s separate suit against 
Narasimham). The Judge thereupon dismissed the suit as- bad 
for misjoinder- of parties and causes of action. On second appeal 
to the High Court, Sankeran Nair, J. and myself held that there 
was-no misjoinder because the facts to be. proved as against the 


Ist and 2nd defendants arose out of the same series of acts. and. 
transactions and as é6é0mmon questions of law and fact were 
involved (See O. 1 R. 3, 5, and :7 C. P. C.). We therefore - 
. remanded the case-for disposal on the merits. As far as Ire- 


collect after reading the remand order passed by Sankaran Nair, J: 
and myself, I think we naver meant to disturb the finding of fact 
arrived at by the learned Distr-ct Juége who first.dealt with the , 


_case.that the first defendent wae not liable for the 2nd defendant's 


prohibitory attachment before Judgment in the 2nd defendant's 


puit, nor was the 2nd dsfendamt liable for. the ist defendant’s 
“attachment in execution of the ist.defendant’s decree. 


I might add that as & court of second appeal, we- -had no 
power to disturb that ee of Tact. a4 ng 


~ 
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Ln 


-.On-remand, -however, the District Court presided over by. 


~ another District Judge has. found conspiracy established as 


between the defendants 1 and 2 and -has made both of them 
liable for the wrongful attachment :ssued at the instance of each. 
ĮI do not think the District Judge’ was justified in going behind 
the finding of fact arrived at by his predecessor, a, finding which 
was not dirturbed by the High Court. 


I shall assume, however, T the District Judge was 
entitled to come to a different finding from that of his 
predecessor. The. second. defendant is the only appellant 
before us and on the above assumption, he is liable for 
the attachment effected by the firs; defendant by actual seizure. 
The Full Bench decision in Nerasimha Rao v. Gangaraiu 1 
is clear ‘authority that Article 23 (which provides & period 
of one year in respect of a suit foz compensation for wrongful 
attachment under legal process by seizure of -moveables) applied 
to such a suit as this. Hence the plaintiff's claim against the 
2nd defendant (appellant before us) so far as it is based on the 
attachment effected in the Ist defendant’s suit against B. V. 
Narasimham is barred by limitaticn. Mr. Rangachariar for the 
plaintiff (respondent) relied upcn an injunction obtained in 
March’ 1906, Hix. U, by the 1st detendant as one of. his causes of 
action, I need only say that this injunction order of 16th 
March 1906 obtained by the Ist dsfendant is mentioned nowhere 
in the plaint. Paragraphs 2, 3, and 8 of the plaint clearly indi- 
cate that the suit is for damages for the tortious conduct of the 


defendants land 2 in having the plaintiff's logs wrongfully — 


attached in January 1905. 


It is thus clear that the claim of the plaintiff against the 2nd 
defendant is narrowed to the damages sustained by the plaintiff 
on account of the 2nd defendant's logs on the 20th January 
1905 through a prohibitory notice issued to the village Munsif 
of Badampudi with whom the plaintiff's logs were then in 
deposit. This attachment by prchibitory order was released on 
the 24th January 1905 itself. If this suit is not barred by 
limitation the plaintiff is entitled to damages. caused. to him by 
the wrongful attachment which continued between the 20th and. 
24th. January 1905. The two questions thus remaining. for 
Consideration are, (1) Whether the claim. of.the plaintiff against 


—— ee -= — — - 
——_ = 


Se © Lm (1908) I, L. R, 81 Mad, “481, #018 BLL, T, BGO,- 


Pandiri 
tesa 


Mandavilli 
Subba ‘Row. 
Sadasiva 
Aiyar, J. 


a r: r as 
‘ Pandiri- 
Veeranna 


oe - Bee, a : 
. Mandayilli, 
Subba Rów. 


0 m , 
arr eae 
Badasiva 
Aiyar; J. 


960 ` THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXf 


the 2nd defendant in respect of this wrongful attachment is 
barred by limitation: (2) What damages is plaintiff entitled to, 
get from the 2nd defendant on account of this attachment ?) I 
shall assume without deciding that the plaintiff C whose move- 
ables are attached at the instance of A as if they belonged to-A’s 
débtor B when they did not so belong to B, is entitled to be 
awarded compensation without proving malice or want of 
reasonable and probable cause in the action of A). 


As I said already, the attachment before judgment was not 
effected by actual seizure but by following the procedure mention- 
ed in O. 21 R. 46 Cl. 1 (ù (iii. Article 29 of the Limitation 
Act says that the limitation for a suit “for compensation for 
wrongful seizure of moveable property under legal process ” is 
one year from the date of the seizure. It was held by the Fall ` 
Bench in Yellammal v. Ayyappa Naick } that “ where a debt is 
attached under ©, 21 R. 46 Cl. (1) (æ) (i) ” that is, by written 
order prohibiting the creditor from recovering the debt and the- 
debtor from making payment thereof, “ there is no seizure of 
movable property, within the words of Article 29.” Sir Arnold 
White, C. J., says :—“ In the case of moveable property the broad 
distinction seems-to be that whan the property is in the posses- 
sion of the judgment debtor at she time the order of attachment 
is made the procedure is by seizure actual or constructive......... 
when the property is not in the possession of the 
debtor, the procedure is by way of prohibitory order................ 
I think this case ‘that is the case of a debt in which the creditor 
and the debtor are prohibited) is distinguishable from Narasimha 
Rao v. Gangaraju ? where the majority of the court were of 
opinion that article 29-applied. There the attached property was 
ordinary moveable property.” For the above reasons, the Full 
Bench held that article 29 could not apply as an attachment 
effected by prohibitory order of a debt is not wrongful seizure of 
movable property. If the opinion in that case is deemed to rest 
upon the distinction between “ crdinary moveable property ” and 
a debt, that case is not an authozity for the proposition now con- 
tended for by Mr. Rangachariar that even where ordinary move-. 
able property is attached by a prohibitory order and not. by actual. 
seizure, the case does not come -yithin Article 29, which uses the 
words “ wrongful seizure of movable property.” I shall take is. 


1. (1914) 26 M, L. J, 166 : I. L. B, 88M. 973. 2. -(1908) I. L. R. 31 M. 431, 
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however, that not only in the case‘of debts but also in the case 
of ordinary moveable property wheze the attachment is made 
not by actual seizure but by prohibitory order under O: 21 R. 46 
C1. (1) (e) (iii), article 29.does not apply. Which article then of 
the Limitation Act applies to such a case? Mr. Rangachariar 
contends that article 42 would apọly. Article 42 provides 3 
years’ limitation for compensation for injury caused by an in- 
junction wrongfully obtained. Can an attachment obtained 
in the shape of a prohibitory order bs treated as coming within 
the word “injunction ” in atticle 42 ° As stated in Chanmalappa 
v. Abdul Vahab 1 the meaning of the legal words used in the. 
Limitation Actand Civil Procedure Code (both of which Acts 
mainly relate to procedure and are passed and amended by the 
Legislature almost simultaneously) should be taken as identical. 
In the Civil Procedure Code, the word ‘ injunction’ has a dis- 
tinctly separate signification from tae word ‘attachment’ (see 
for instance, section 99 Cl. 2, where the words are “ for compen- 
sation in respect of such arrests, attachment ‘or injunction,” also 
O. 39 rules 1 to 6 which relate to in-unction, O. 38, rules 5 fo 12 
which relate to attachment before judgment and the rules in 
O. 21 relating. to attachments after decree). I am therefore 
unable to accept ‘the argument of Mr. T. Rangachariar that an 
attachment by prohibitory order is an “ injunction,” his argument 
being that as certain kinds of injunction are orders prohibiting 
the doing of certain acts, prokibitory orders under rule 46 are 
also injunctions. In the case in Surajmal v. Manekchand 2, the. 
suit. was instituted by the plaintiffs to recover damages and com- 
pensation in respect of an attachment before judgment of certain 
rubies belonging to the plaintiff. The attachment was made in 
1896 and it was raised in December 1901. The suit was brought 
in 1902. Batty, J. held that “artizle 29 does not appear to 
apply, for it “mplies actual seizure under legal iprocess." And in 
that case evidently, the attachment was by prohibitory order to 
the person in possession of the jewels. Then he considered. 
article 42. The report in the middle Jf page. 707 mentions article 
49 instead of 42 by clerical mistake the learned Judge having 
already dealt with Art. 49 in the Leginning lines of page 707, 
even before dealing with article 29) The learned J udge says 
“ The Indian Statute Book aims at aniformity of legis latiy e ex 
o and it. seems: doubtful whether it was intended in Article 
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49 to class together orders d_fferentiated in the code providing for 
them not only by distinct names but by the procedure prelimin- 
ary to their issue, (see sections 484 and 494), (by) the mode of 
operation (see sections 486 and 268 and section 492), (by) 
the . conditions of removal (see S. 488 and S. 496), and (by) 
the grounds for compensazion (see section 491 when injury 
is caused by thexattachment and not by the bare order or (as in 
section 497) injunction is the subject of compensation. I there- 
fore think it doubtful whether article 42 applies in this case”. As 
I have said already I do not taink that article 42 relating to inyjunc- 
tion applies to an: attachmens by a prohibitory order. Then Mr. 
Rangachariar fell back upon article 49 which relates to a suit for 
other specific moveable proparty, or for compensation for wrong- 
fully taking or injuring or wrongfully detaining the same. To use 
the words of Batty, J. in Surajmal v. Manekchand 1, “I da not 
think the present suit can be dascribed without strain of words as one 
for specific moveable property or for compensation for wrongfully 


` taking or detaining the same.” Mr. T. Rangachariar lastly fell 


back upon article 62 or artic-e 120 which articles were referred to 
in the decision in Yellammai: v. Ayyappa Naick 2. But the suit in 
that case was not framed asa suit for compensation for injury 
caused by wrongful attachmert but for the recovery of money which 
a ‘debtor paid into court undar a garnishee order and which the 
defendant (decree-holder) obtained from court, though it belonged 
to a third person (plaintiff) and not to the judgment debtor. The 
learned judges held that the svit fell directly within article 62 which 
relates to a claim for the recovery of money payable by the defen- 
dant to the plaintiff for money received by the defendant to the 
plaintiff's use. The present suit can, by no stretch of language 
be deemed to be a suit for the recovery of the plaintiff's money 
which went into defendant’s hands. Hence article 62 can have no 
application. As regards artisle 120, it should not be applied till 
all the other articles are exheusted. If article 29 does not apply — 
(of which I am not quite sure) article 36 seems to me to clearly 
apply to this case. That is the residuary article in respect of suits 
for compensation for any ma -feasance, misfeasance oz nonfeasance 
independent of contract not expressly provided for in any of the 
other articles and the term is two years, to commence.from the 
date “when the malfeasance or misfeasance or non-feasance takes 








I. (1908) 6 Bom.L.R. 704, 707, line 6. 2. (1914) 26 M.L.J. 166=T.1.R. 88 M. 979, 
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place”. As said in Rustomji’s (Limitation) article 36 is a general 
article for suits for compensation for all possible acts. and omissions 
commonly known as torts ; that is, wrongs independent of contract 
and which are not provided for by other articles. (See Hasoo 
Bhayajt v. The 8. S.“ Savitri l1” Mahomed Sayad Phaki ~v. 
Navrojt Balabhat 3, Jadu Nath Dandput v. Hari Kar, 3 Mangua 
Jha v. Dolhin Golab Koer * and Ram Narain v. Umrao Singh. 5. 
Mr. Rangachariar relies on Yellammal v. Ayyappa Naick 6 for his 
contention that article 36 does not apply. Butas I said before, the 
suit dealt with in that case was a suit for recovery Of the plain- 
tiffs money which had gone into defendant’s hands and it was on 
that ground that Art. 86 was held not to apply. On the other kand 
in the case in Surajymal v. Manekchand 7 which resembles 
the present suit in many respects (as it ‘was-also a suit 
for compensation for damages for wrongful attachment before 
judgment by a prohibitory order) Art. 36 was held to apply. 
If Art. 36 applies and even if an attachment by a prohibitory 
order constitutes a continuing wrong till the attachment is remo. 
ved (and not acompleted wrong on the very date of attachment as 
in ‘the case in which the attachment is by actual seizure to which 
Art. 29 applies), the final date of the cause of action was the 24th 
January 1905 when the prohibitory order was withdrawn. This 
‘guit brought in January 1908-more than two years afterwards, is 
therefore barred by Art, , 36. On my above view that the suit is 
barred by limitation it is unnecessary to go into ‘the second ques- 
tion as to the damages due to the plaintiff in respect of the attach- 
ment which continued for less than five days, that is between 20th 
and 24th January 1905. If it was necessary to go into that 
question, it would be very difficult to hold that, on account of 
such damages the whole of the value of the attached moyables 
could be awarded against the 4nd defendant as bas been done by 
the learned District Judge,- | 

In the result, I would, reversing the -decrees of the Lower 
Courts so far as the claim of the plaintiff against the 2nd defend- 
ant is concerned, dismiss the plaintiffs suit as against the nd 
defendant with 2nd: defendant’s costs throughout. 

Napier, J :—I concur. 


Se e. a R 


1. (1886) I. L. R. 11 B, 133. 2. (1885) I.L.R.-10-B: 214. 
' (1908) I. L. R. 36 0.141. 4. (1898) LL.R. 3$ Q. 699. 
5. (1907) I-L. R, 9g°A. 615. 6. (1914) 26 M.L, J. 166-50. ELR 38 M. 972. 
7. (1908) 6 Bom. L. R. 704, 707. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Wallis Chief Justice and Mr. Justice 
Seshagiri Aiyar. 


Muthuveerappa Chetti alias Appellant x (Plaintiff). 
Nellayappa, Chet 


\ 
Ramaswami Chetti. (deceased) Respondents (Defendants and L. Rs. 
` and thers. l of the deceased Ist Defendant.) — 
and : 
Ramaswami Chetti (deceased Appellants (Plaintiff and L. Rs. of 
ica others. l the deceased 1st Plaintiff) 
v. 


M. D. Wahita Cheti 


: @has Vellayappa Chettiand Respondents (Defendants.) 
. others, 


' Contract Act Ss. 15, 38 & 72—Stifling criminal prosecution-—Money paid i in 
wiaideration of —Payment under ar-est—Ccercion—Suit for recovery of money paid 
if maintainable—Defence that money is really due, af available —In pari eee 
potior ést- conditio possidentis, scope of. 

Per Chief Justice :—Where money.is paid in pursuance of an agreement to 
stifle a criminal prosecution, the picties ars not to be considered in pari delicto and 
the money may be recovered back. Smithy. Bromley 1, William v. Hedley 2, 
Unwin v. Leaper 3 relied on. ni 
e Per Seshagiri Iyer, J :—Whewe one party uses his position as proseoutor to 
gecure monies which but for the arest he would not have got, the principle of the 
parties being i in pari delicto cannot apply. Butin a suit for the recovery of money 
80 paid, it is open to the defendan> to show that the money whick he seeks to 
retain’ is really due fo him. 

- Shridhar, Balakrishna y Balafa Mula t Cocks v. Masterman 5 Imperial Bank 
of Canada v. Bank.of Hamilion 6 Eeterred to. 

` Per Curiam :—Money paid urcler threat of a criminal prosecution and with a, 
view to‘avoid arrest therein is money oan under coercion within the meaning of 
S..72 of the Contract Act. The term ‘soeccion’ in that section ia not used in-the 
same sense asin 5.15 of the consract Aci. Kanhaya Lal v, National Bank .of 
India 7 Ret. 


Appeal Nos. 208 of 1910 and 176 of 1911 against the decrees 
of the Court of the Subordinate Judge of Madura, Hast in 
O. 5. No. 75 and 122 of 19(9, respectively. 


“Appeals 177 and 178 of 1911 against the decree of the Court 
of the Subordinate Judge of Madura Eastin O. S. No. 198 of 1908, 
—— et SF 


* A. 5. Nos. 208 of 1910 and 136 to 173 of 1911. 8th December, 1915 
__1, (1760) 2 Doug 696 n; 9E R 441. 
2. (1807) 8 East 378=108 E- R. 388. : ; 
poe IM. SG. 747. i £. (1914) I.L. R. 88 B. 709, 
. (1829) 9 Barn. & c. 901=109 E. E. 385. 6, (1908) A.C..49. . 
7. (1918) I-L. E. 40 Gal. 598.: 25 M. L. J. 104. (P. C.) 
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The facis of the case (extracted from the judgment of 
Seshagiri Aiyar, J.) are—‘Thé plaintiff was the agent of the 
defendants at Rangoon. He returned in 1905 to Madras, Disputes 
arose at once regarding the plaintif's management. An attempt 
at mediation between the parties was not successful. , About the 
end of 1907 matters came to a crisis. The defendants had a 
-plaint prepared to be filed aginst the plaintiff in August of, that 
year (Ex. C). In November, they instituted a complaint for 
criminal breach of trust in respect of a pair of bangles. -The 
plaintiff was arrested on a warrant on the 30th November and 
was released on bail while the difference between the parties was 
being adjusted. Two arbitrators were selected on the Ist Decem- 
ber, one by the plaintiff and the other by the defendants. Asa 
result of their mediation, the plaintiff paid Rs. 7,000 to the de- 
fendants and gave a Hundi for Rs. 3,000. No evidence was offer- 
ed by the defendants at the adjourned hearing of the criminal 
prosecution and the plaintiff was acquitted. 

Under these circumstances three suits - were instituted in the 
Sub-court of Madura East which have given rise to four appeals 
in this court. The plaintiff's first suit was for damages for mali- 
cious prosecution. The Subordinate Judge awarded Rs. 200 as 
damages. Iv A.S. No. 177 of J911, the plaintiff camplains 
against the inadequacy of the amount decreed. A. S. No. 178 of 
1911 is by the defendants dispating the right to any damages. 
O. & No. 75 of 1909 was brougàt by the plaintiff for the refund 
of the sum of Rs. 7,000 paid by him. The Lower Court Gismissed 
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the suit. A. S. No. 208 of 191G is against that decree. The de- -> 


fendants instituted O. S No. 122 of 1909 to recover the Rs. 3,000 
under the hundi executed in their favour by the plaintiff. That 
suit was also dismissed. A. S. No. 176 of 1911 is against that 
decisión.” 

T, Rangachariar (S. Soundararaja Iyengar, with him) for 
Appellants. , i ' : 

K. 8. Jayaram Iyer for R. Kuppuswami Tyer Respondents. 

The Court delivered the following 

Judgments :—The Chief Justice: —The Subordinate Judge has 
found jn this case—and we see no reason to differ from his finding 
on the evidence—that the plaintiff was induced to pay Rs. 7,000 to 
the defendants in order that a criminal prosecution instituted by 
the defendants against the plaintiff for an.offence which was not 
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compoundable should not be sroceeded with. The agreement to 
stifle the criminal prosecution was illegal, and it is said that money 
paid in pursuance of an illegal agreement cannot be recovered 
back. No doubt that is generally so according to the maxim in 
pari delicto potior est conditic defendentis, but it appears to be 
well established that when a payment of money is obtained by 
means of such an agreemert the parties are not to be con- 
sidered i in pari delicto and thet the money may be recovered 
back. In Bullen and Leake’s Precedents of Pleadings, 2nd Edn. 
page 51, the law is stated as fcllows:—‘‘ But where the plaintiff - 
having paid the money in execation of an illegal contract or for 
an illegal purpose is not in gari delicto he may in some cases 
recover it; as when the money was paid under oppression, as the 
money paid bya bankrupt to obtain his certificate (Smith v. 
Bromley 1), money paid by tke defendant in a penal action to 
compound the action (William- v. Hedley 2, Unwin v. Leaper) 3. 
In Williams v. Hedley 2 an act-on for enibi had been brought 
by the defendant against the pla ntiff in respect of certain usurious 
transactions entered into by tke latter, and to escape the penal 
action’ the plaintiff had been indaced-to pay the persons who put 
forward Hedley the amount ofa debt due to them bya third 
party; and it was held the woney could be recovered back. 
Similarly in Unwin v. Leaper € the jury were directed that the 
money could be recovered if it had not been paid voluntarily but 
by coercion of the threatened p2nal actions. The Subordinate 


'. Judge held that the evidence d:d not show coercion within the 


meaning of the Contract Act but it is now settled that that is not 
the test, Kanhaya Lal v. Natiozal Bank of India 4. It makes 
no difference in my opinion here that money was found payable 
by the arbitrators, as the plaintif’s consent to the arbitration was 
obtained by means of the Criminal prosecution, or that it may 
have been really due, as in either case the plaintiff is entitled to 
get back what was obtained fron: him by coercion, 

The appeal must be allowed with interest at 6% from the date 
of plaint. No order as to cosis. As regards the connected 
appeals I agree with the Judgment of my learned brother. 
~ Seshagiri Aiyar, J.— [After sating the facts as extracted above 
and discussing the evidence, his Lordship allowed A. S. No. 178 
of 1911 and dismissed A. S. No. 177 of 1911, on the ground that 
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the defendants had reasonable and probable cause for instituting the . 


complaint for criminal breach of trust and proceeded as follows, ] 

In dealing with the other two appeals, I accept in their en- 
tirety the findings of the learned Subordinate Judge. No serious 
attempt was made on either side to' show that he was wrong and 
the evidence fully supports his conclusions. Briefly stated, the 
facts established are :— 

(1) That the plaintiff failed to render proper accounts of the 
business, (2) that the salary chit was not returned to him (an 
almost conclusive indication among Nattukottai Chetties; that the 
transaction was not closed between the parties), (3) that the de- 
fendants were prepared to institute a suit against the plaintiff for 
nearly Rs. 30,000 (4) that the defendants resorted to the expe- 
dient of a criminal prosecution to coerce the plaintiff to come to 
‘terms, (5) that the plaintiff was arrested, (6) that while on’ bail 
the parties referred their differences to two arbitrators and (7) that 
as a result of the mediation it was agreed that the prosecution 
against the plaintiff should not be pressed, provided he gave Rs. 
7,000 at once and executed a hundi for, Rs. 3,000 more. On these 
facts the question is whether the defendants are entitled to recover 
the amount dwe on the hundi and whether the plaintiff is entitled 
to recover money paid by him. There can be no doubt on the 
first question. As the document was given with a view to stifle 
the prosecution, Courts cannot give a decree on the hundi. S. 23 
of the Contract Act makes the consideration illegal. Majibar 
Rahman v. Muktashed Hossein 1 Mottai y. Thanappa ? are 
directly in point. In Jones v. Marionethshire Building Society 8, 


Lord Justice Lindley says, “ If any bargaining could be shown , 


here to stifle a prosecution for a criminal act, the action certainly 
could not be maintained.’ Lord Justices Bowen and Fry are 


equally emphatic. The Subordinate Judge was therefore right in 


dismissing the suit. The appeal should be dismissed with costs. 
The claim for the refund cannot be so easily disposed of. 
Lord Justice Bowen in the case above referred to says: ‘* There 


might be a difficulty in recovering back money paid on the well- ' 


known ground which is shortly expressed in the maxim “Melior 


est conditio defendentis.” It may be that if both parties are 


in pari delicto, the position of the defendant may give him an 
advantage. But where one party used his position as prosecutor 


-L Q913) I. L.R. 40 0.118  * 2. (1912) I. L. R. 37-M: 385. 
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to secure monies which but for the arrest he would not have 
got, the principle of ths parzsies being in pari delicto 
cannot apply. Mr. Rangechariar foresaw this difficulty and 
contended that the paymemt was under the award of the 
arbitrators and that a decree directing the refund would offend 
against the principle of placing the parties in status quo ante. 
The arbitrators’ decision may show that the claim was honest, 
but when money is given wita the object of stifling a pending 
prosecution, the consideration is opposed to public policy. It is 
true that in directing the payment care should be taken to see 
that the parties are placed in status guo ante. If in this case, the 
defendants had pleaded that they were entitled to retain the 
amount towards what is due to them from the plaintiff, I would 
have been inclined to direct tke trial of an issue in that behalf. I 
agree with the dictum in Shridhar Balakrishna v. Balaji Mula 1 
that the defendant should not be estopped from showing that the 
money which he seeks to- retain wes really due to him. See 
also Cocks v. Masterman 2 ani Imperial Bank of Canada v. 
Bank of. Hamilton 8. But that is not the defendant’s case. 
Therefore the only question is whether the money can be 
recovered having been paid as a consideration for got pressing a 
criminal prosecution. In the first piace we have the statutory 
declaration in S. 72 of the Cortract Act that a person to. whom 
money is paid under coercion must repay it. {t was recently 
held by the Judicial Committee that ihe term ‘coercion’ is not 
synonymous with the definition in the Act, Kanhaya Lal v. 
The National Bank of India Led. *. In my opinion, the plaintiff 
would not have paid the Rs. 7,)00 hed he not been under arrest. 
He was coerced into paying the amount by the prosecution and 


_ by the promise to withdraw it. The desision in Amjadennissa Bibi 


v. Rahim Baksh Shikdar 5 is Cistinguishable from the present 
case. It -was a compoundsble offence and the learned 
judges found that the defendant did not use his dominant 
position to get the money. In effect the finding in that 
case was that there was no coersion. On the other hand Atkin- 
son v. Denby Ë lays down distinstly that if the agreement was to 
stifle a prosecution, monsy paid can be recovered. Hiven if the 
1 (1914) I L.R.38B.709, 2. (1829) 9 B. & 0.908; 109 E. R. 335. 


8, (1908) A. O. 49. 4. (2918) I. L. R. 40 C. 598 ; 25 M. L. J. 104. 
§. (1914) I. L.R. 42 C. 286. 6. (-861) 6 H.& N. 778. 
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payment was induced only in part by the agreement, the whole 
consideration must fail. See S. 24 of the Contract Act and 
Clark v. Woods 1. Mr. Rangachariar relied on Flower v. 
Sadler 2. In that case there was no arrest. The party lawfully 
bound to pay paid the amount as soon as he was threatened with 
a prosecution. The illegality consists not. in using questionable 
means to secure a lawful debt, but in endeavouring to defeat public 
justice. In In re Mapleback v. Exparte Caldecott 3 also there was 
no arrest. In Smith v. Monteith. 4, it was held that when a man 
is arrested under a process of law devised for recovering money, 
he is not entitled to be paid back. This is obvious. Otherwise 
the provisions of our Code for arrest in execution will be render- 
ed nugatory. 


I am, constrained to therefore, hold that the plaintiff is enti- - 


tled to the refund. As the claim of the defendants appears to 
have been just and reasonable there will be interest at 6 per cent. 
per annum on the amount of the dacree only from the date of the 
plaint, Each party will bear his own costs throughout. 

A. V. V. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ‘Oldfield and Mr. Justice Sedasiva 


Aiyar. 

Nellavadivu Ammal ... Appellant” (and Deft.). 
Vs 

Subramaniya Pillai and others ... Respondents (Plaintiff 


and Defendants Nos. 
` 1 and 3 to 9). 

. Civil Procedure Code O. 44, R. 1 S. 119, O. T R. 11—Application for leave to 
appeal asa pauper—Dismissal o J— Whether memorandum of appeal ipso facto 
rejected—Power of Appellate Court to grart time for payment of Court-fee —State- 
ment as to admission in judgment—Not to Ee lightly doubted. , 

An application for leave to appeal as a pauper was dismissed on the 31st 
ef December 1914, duringthe Christmas hclidays. On the 4th January 1915 the 
date o the re-opening, the appellant applied for time to pay the requisite court-fee 
on the memorandum of appeal and his application being granted he paid the court- 
fee within the time limited. Held that the appeal was not out of time, 
though it would have been barred if is had been originally presentad on the 
day on which he paid the court-fee. 

It is competent for the Appellate Court under S, 149 C. P. C. to grant time to 
pay court-fees on dismissing tha application for leave to appeal as a pauper : 


* A. A. O. No. 48 of 1916.. 13th April, 1916. 
1. (1848) 2 Hix. Rep. 395. 2. (1882) 10 Q. B. D. 572. 


3 (1875) 4 Ch. D. 150. - 4. (1844) 18 M. and W. 427; 163 E. R. 178. 
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The rejection of an application for leave to file an appeal as a pauper does 
not ipso facto carry with ib the rejection of the memorandum of appeal. 

Per Sadasiwa Aiyar, J :—A stasement in a judgment as to un admission made 
before a court of the first instance saould net be doubted lightly by the Appellate 
Court, especially in the absence of an affidavit by the vakil who appeared in the 
Lower Court. ' 


Appeal against the ordez of the District Court of Tinnevelly 
in A. S. No. 22 of 1915, preferred against the decree of the 


Court of the District Munsif of Ambasamudram in O, S. No. 461 
of 1912. 


L. A. Govindaraghava Aiyar and K. N. Kwmaraswami 
for the Appellant. . 


K, R. Guruswam, Aryar and A. Subbarama Aiyar for the 


‘ Respondent. 


The Court delivered the following 


Judgments.— Oldfield, J. The first question is whether 
the appeal to the Lower Appellate Court should have been dismiss- 
ed as out of time. It was undcubtedly first filed with proper stamp 
after the period allowed by th2 Limitation Act had expired. But 
appellant, having failed on 31-12-1914 in his application for 
leave to appeal as a pauper, on 4-1-1915 obtained three weeks’ 
time for payment of court-fee and paid it within that period. The 
delay from 31-12-14 to 4-1-15 may be disregarded, because 
the court was closed on the days in question and the failure 
during them must be regarded as condoned by the subsequent 
order. .The question is wheth=r that order was legitimate. 


I think that it was, and with reference to more direct con- 
siderations than those affordel by S. 5, Limitation Act on 
which the Lower Appellate Court has to some extent relied. 
It has further followed the reasoning of Farran C.J. in Bai 
Ful v. Desar Mamorbhai 1 to the effect that the decision on 


the appellant's pauperism disposes of his application for leave 


to appeal as pauper and leaves undisposed of the memorandum 
of appeal, which must acccmpany that application. The 
memorandum, though unstamped, is not a nullity and can 
be validated with effect from the date of presentation by the 
supply of the requisite stamp within a time fixed by the 
court with reference to O. VII R. II (c). I would respectfully 
adopt this reasoning since it is szonsisient with the decisions of 
1. (1897) 1. D. R. £ B. 889. 
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the Privy Council and, this Court in Skinner v. William Orde 1 
and Patcha Sahib v. Sub-Collector of North Arcot 2. Itis of course 
open to the objection. that Appeal memoranda in pauper cases 
are not usually dismissed by any order distinct from , that passed 
on the pauperism application and not in practice returned for pay- 
ment of deficient duty, as ordinary memoranda would be. But 
there is nothing in the ordinary practice to prevent such return 
where, ‘as in this case, the appellant asks for it ; and the anomaly, 
if any, is less than that involved in the alternative view of the 
law, that O. VII R. II (c) is inapplicable and the dismissal of the 
pauper application in effect entails dismissal of the appeal, since 
time would hardly ever be left for its presentation after the 
dismissal proceedings. 

[His Lordship next deals with the merits}. 

Sadasiva Aiyar, J.— (After dealing with the merits) 
Mr. Govindaragava Aiyar rightly brought to our notice what I 
consider to be a serious error made by the learned District Judge. 
The District Munsif stated in his judgment that, it is admitted 
that the plaint properties did not form’ the subject-matter of the 
division between the plaintiff's father and. the Ist defendant in 
1910. It is clear to my mind that the District Munsif referred 
to an admission made in the cours: of the arguments before him. 
The District Judge says in his judgment that “the conclusion of 
the Munsif” (about the Ist defendant’s right by survivorship) 
“appears to be vitiated ‘by the fact that there is no admission by 


the plaintiff in the plaint” (italics are mine) “ that the property © 


claimed did not form the subject matter of the division between 
the father of the plaintiff and the Ist defendant in 1910.” 
The District Munsif did not state that the admission was made 
in the plaint and itis clear from subsequent statements of the 
plaintiff himself in answer to interrogatories that the property 
did not form the subject matter of the division referred to. A 
statement in ‘a judgment as to an admission made before the 
Court of First Instance should not be doubted lightly by the 
Appellate Court, especially in ths absence of an affidavit by the 
vakil who appeared in the Court of First, Instance. But this 


error of the District Court does rot affect the legal validity of its 


order of remand. 


" - 4, (1879) I. L. R. 2 A. 241. 2, (1891) I. L, R. 15 M. 78. 
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I shall now briefly zonsider the final wespon of attack 
employed by Mr. Govindaragava Aiyar against the Lower Appel- 
late Court’s judgment, naniely, that the appeal to that court ought 
to have been dismissed by that court as barred by limitation. 
The appeal memorandum was filed by the plaintiff in the District 
Court on the 8th Septembe: 1914 with the 30 days granted by 
Article 152 of the Limitation Act, (excluding the time required 
for obtaining copies of jucgmens and decree). But he wished 


. to appeal as a pauper and hence, he, in accordance with O, 


44 R. 1, presented a separate application on the same date 
to be allowed to appeal as a pauper. His application was re- 
jected on 31st December 1914 during the Christmas holidays. 
(I must here deprecate the -practice of pronouncing decisions 
during the Christmas holidays for the purpose of swelling the 
statistics of disposal). On the re-opening day (4-1-1915), the 
plaintiff wanted time to pey the necessary court-fees on the 
appeal memorandum and he was given time till 25th January ’15 
and he complied with that order. Mr. Govyindaragava Aiyar 
argued that when the application to appeal as a pauper was reject- 
ed on 31-12-1914, the unstan:ped appeal memorandum also must 
be deemed to have been rejec:ed and there was no jurisdiction in 
the District Court to pass any orders relating to it on 4-1-1915. 
‘The chain of argument was zomewhaf as follows :—‘ Order 44 
Rule 1 states that the provisions relating to suits by paupers shall 
be applied as far as possible to applications to appeal as pauper. 
Order 33 Rule 15 provides thas when an order‘is passed refusing 
toallow an applicant to sue a3 a pauper, he cannot file another 


' application of the same nature and he can only bring a suit in 
the ordinary manner, (which should of course, on the date of its 


institution fall within the limitation period prescribed for the 
suit). Hence, when the application to appeal as a pauper was 
rejected, the only remedy of ihe, appellant was to file a fresh 
memorandum of appeal on the proper stamp subject to the law of 
limitation. When the plaintif paid the proper stamp duty in 
January ’15, the old memorandum of appeal should be treated as 
a fresh memorandum presented in prcper form on that day. But 
on that day, the appeal was barzed by limitation”. Iam unable 
to accept the validity of the above argument. In the first place, 
the provisions relating to pauper suits are to be applied to pauper 
appeals only “so far as those provisions are applicable ™ (O. 44 R. 
1). While the plaint in a paupar suit forms an integral portion 


7 
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_of the pauper application itself (see Grder 33 R. 2), the memoran- 
‘dum of appeal presented by an alleged pauper is a different paper 
in the Court’s record from the application for permission to appeal 
as a pauper though the two are to be resented together. (See O. 44, 
R. 1). While it might therefore be legitimately argued that the re- 
jection of the application to sue as‘ pauper carries with it the re- 
jection of the plaint contained in that application and hence O. 23 
R. 15 leaves to the applicant as sole remedy the bringing of a fresh 
-suit-in the ordinary form, the re‘ection of the application %o 
appeal as a pauper leaves the separate memorandum of appeal 
intact. It was, no doubt, unstamped and the duty of the Court 
is (as pointed out in Achat Ragvachandra v. Nagappa Eal 
Badrya 1, to direct the appellant to pay the proper stamp duty 
within the time fixed by the Court (see also O. 7 R. 11 Cl. (e) and 
Section 149 of the Civil Procedtre Code ‘corresponding to but 
much wider in its terms as regards the discretion given to the 
Court than the old Section 582 A.). As pointed out by my learned 
brother during the course of the azgument, if the rejection of the 
application to appeal as a pauper t2so facto carried with it the re- 
jection of the memorandum of apveal, the right conceded as re- 
served to him to file a fresh memorandum of appeal on the proper 
stamp would be almost wholly illasory as the 30 days fixed for 
the filing of an appeal would have expired before the applicasion 
is disposed in the usual course after notice to the other side and 
to the Collector (where the suit itself was not brought by the 
plaintiff as a pauper). (See also observations in page 929 and 
930 of Durgacharan Naskar v. Dookhiram Naskar ?, and Bat 
Ful v. Desai Manor Bhai 3). Th» limitation periods for suits scale 
up to 60 years anda person who wishes to sue as a pauper 
might be expected by the ‘legislasure to file his paper containing 
his plaint allegations and the application for leave to sue as a 
pauper) in sufficient time before the expiry of the limitation 
period to permit his bringing a fresh suit within the limitation 
period if his application is finally rejected. This cannot be 
reasonably expected of a person who wishes to appeal as a pauper. 
I am therefore prepared to follow the opinion of Farran, C. J. in 
Bai Ful v. Desa Manor Bhai 5, that “the District Judge was 
under no legal obligation to dismiss the appeal presented by the 





1.7 (1918) L G. R. 88 B. 41+ - „ 2. (1899) I. L. R. 26 C, 925. 
~ 8,7 (1897) I.L. R. 22 B. 856, 
38 
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appellant when he refused leave to the appellant to appeal as a 
pauper.” This Court in Maree Thangathammal v. Iravatheeswara 
Aiyar 1, seems to have gone so far as to decide that even in the.case 
of an application to sue as pauper, the amendment of the plaint con- 
tained inthe application tosueasa pauper does not prevent the 
court from treating the unstamped amended plaint forming part of 
the application as a plaint filea on the original date of the presenta- 
tion of the application and doas not prevent the granting of time 
to pay the necessary court fees thereon so as to make the amended 
plaint become a validly stamped plaint presented.on the original 
date. The -distinction between the filing of the application for 
leave to appeal as a pauper and the filing of the appeal memoran- 
dum is further indicated by two separate articles of fhe Limita- 
tion Act (152 and 170) dealizg with them. I would, in this 
connection suggest that there might be a rule framed that when- 
ever an application to appeal as a pauper is rejected, the court 
should at once pass an order granting reasonable time to the 
appellant to pay the stamp duty due on the memorandum of appeal. 
I have no doubt that the District Judge would have passed such 
an order in this case on the data of the order rejecting the applica- 
tion if the matter had been broight to his notice® 


The District Munsif ought to have taken evidence and come 
to a conclusion on the evidence (and on thelaw applicable) as to 
the extent and nature of the rmhis, if any, which the plaintiff's 
father owned in his plaint properties at his death and the plain- 
tiff’s right to inherit a share therein. 


In the result I would dismss the appeal except on the minor 
question of the Vakil’s fees to be allowed in the Lower Appellate . 
Court. The Appellant who hae substantially failed must pay the 
respondents’ costs. 


C. A. S. 


i eihera aeta a 
l 1. (1915) M W.N. 228. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—The Hon’ble Mr. Abdur Rahim, Offg. Chief 
Justice, Mr. Justices Seshagiri Aiyar and Mr. Justice Phillips. 
Kota Balabadra Patro va Appellant* (2nd Deft.) 


v. 
Khetra Doss and others ... Respondents (Plaintiffs, 
- Defendants and L. 

R. of the 8rd Deft.) 

"Hindu Law—Joint Family—Alienee from co-narcener—Righis of —Righi to 
possession of alienor’s share as tenant-in-common-—Transfer of Property Aci S. 44 
—Applicabdility to cases arising under Hindu Law. 

An alienee from a member of a joint Hindu family is not entitled to possession 
of the alienor’s share as a tenant-in-commor. Bis only right is to obtain bya 
suit for partition the share to which his alieror is entitled. 

The rule enunciated in S. 44 of the Transfer of Property Act does not asad 
the Hindu Law 

Appeal under clause 15 of the Letter Patent againss the 

Judgment of the Hon’ble Mr. Justice Napier in S. A. No. 2213 of 
1914 preferred against the decree of the District Court of Ganjam 
in A, S. No. 8 on 1911 (O. S. No. 966 of 1909 on the file of the 
Court of the Distriét Munsif of Aska.) 

T. Prakasam for Appellant:—The question in this case is 
whether an aliénee from a member of a joint Hindu family can get 
‘joint possession with the other members. A number of decisions 
beginning with Surai Bunsi Koer v. Sheo Persad Singh 1, have 

uniformly held that he could not. 
. [Seshagiri Aiyar, J.—Referrei to The Maharajah of Bobili 
v. Venkataramanjulu Naidu *, being in favour of the Appellant.] 

See also Ibrumsa Rowthen v. TairuvenkatasamiNaik 8, Ram- 
kishore Kedarnath v. J ainarain 4, Nanjaya V. Shanmuga 5. 

At this stage counsel for appellant was stopped. 

P. Nagabhushanam for Respondent :—A number of cases, 
which have not been over-ruled by the Privy Council, have held 
that au alienee from a member of a joint Hindu family becomes 
a tenant-in-common with the othe? members. The result of so 
holding is to give a legal right tc the alienee to sue for joint 
possession. S. 44 of the Transfer of Property Act supports the 

* L. P. A. No. 290 of 1914, . 17th July, 1916. 
1, (1879) I. L. R. 6 C. 148 (P. C.). 
c 2. (1914) I. L. R. 39 M. 265. : 27 M. L. J. 409. | 
8, (1910) I. L. R. 34 M. 269. : 20 M. L. J. 748. 
4, (1918) 14 M. L. T. 168. (P. 0.) ae 
-§ (1914) I. L. R. 89M. 684. : 26 M L.J. 696. 
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alienee’s right to get joint possession and there is nothing in the 
Hindu Law opposed to the provisions of that section. The cases 
reported in Subba Rao v. Ananthanarayana Aiyar!; Rama- 
chandran Pillai v. Kalimu-hu Chetti 2 are authorities for the 
position that an alienee becomes a tenant-in-common. A 
number of cases in Bombay have allowed joint possession to 
purchasers and to usufructuary mortgagees as in the present case. 
See Patil Hart Premji v. Eakamechand 8. 


[Seshagiri Aiyar, J.—The law in Bombay is different.] 
T. Prakasam was not celled uvon to reply. 
The Court delivered the following 


.  Judgment.—The question in this appeal is whether an 
alienee of a co-parcener in € joint Hindu family is entitled to 
possession of the alienor’s shere as a tenant-in-common. There 
can be no doubt that so far at least as this Presidency is concern- 
ed that he has no such right, It has been ruled in a series, of 
decisions that his only right is 50 obtain by a suit for partition, the 


` share to which his alienor was entitled. He is-allowed to stand 


in the shoes of the co-parcener whose rights he has acquired and 
thus-the equities are worked cut between the parties. The point 
is covered by recent decisions of shis Court. In Maharaja of 
Bobbilt v.. Venkataramanujulu Naidu 4, it was ruled by Wallis, 
Chief Justice and Kumaraswami Sastri, J. that a purchaser of the 
undivided share of a member of a joint Hindu family does not 
thereby become a tenant-in-common with the other members. 
Sankaran Nair, J. and Bakewell, J. in Nanjaya-Mudal, v. 
Shanmuga 5, also laid down the law to the same effect after 


careful review of the Privy Council decisions bearing on the 


subject. The Judicial Commistee’s rulings in Suraj Bunsi Koer 
v, Sheo Persad Singh ê, and Hardi Narain Sahu v. Ruder 
Perkash Misser 7, clearly bear out this view of the Hindu law. 
The learned vakil for the respondents has referred to some ` 


(1912) 23 M. L. J. 64 (67) 

(1911) I. L.R 85 M. 47 (58). 21 M. L. J. 246. (F B.) 

(1884) I. L. R. 10 B. 368. 

(1914) I. L. R. 89 M. 265. s. o. 27 M, Z. J. 409. 

(1914) I. L. R. 88 M. 684. s. e 96 M. D. J. 576. 

(1979) 1. L. R. 5C. 148. 7. (1888) I. L. R. 10 C. 626.. 
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rulings of’ the Bombay High Court but it is not necessary 
to consider them here as there hes been a uniform course of 


decisions in this Presidency laying down that an alienee from 4. 


Hindu co-parcener does not thereby acquire the rights of a 
tenant-in-common, such as, to possassion and to mesne profits. 
Reliance was also placed on Sectior 44 of the Transfer. of Pro- 
perty Act but the rule enunciated there does not ones the 
Hindu Law. 


The result will be the decree of the District Judge will be 
set aside and there will bea decree declaring that the plaintiffs have 
a valid mortgage right to the extent of the share of the 3rd de- 
fendant and that they are. entitled to enforce the same by a suit 


for partition. The respondents will pay the costs in this court 


as well as in the District Court. 
A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—The Hon’ble Mr. Abdur Rahim, Offg. Chief 
Justice and Mr. Justice Krishnan. 


Rallabandi Venkataratnam and anosher ... Appellants * Defts. 


D. 2 and 8, 
Rallabandi Raja Ram Mohana Rad, ... Respondents (plain- 
minor by his next friend Malladi tiff and Defts. 4 
Visvanatha Sastri and others. and 6.) 


Will—Genuineness and. Validity—Proo"— Proba fe and letters of Administra- 
tion with will anrexed—Effect— Distinction. 

There is no distinction between a grans of probate and a grant of ieia of 
administration with a will annexed so far ss it affects the proof of the genuine- 


ness and validity of the will. Alike, they are conclusive evidence of the factum 
and validity of the will. 


Whicker v, Hume 1 followed. 
Appeal against the decree of the Court of the Temporary 


Subordinate Judge, Rajahmundry at Cocanada in O. S. No. 6 
of 1914, 

G. Venkataramiah for Appellant. 
B. Narasimha Rao and P. Scmasundaram. for Respondent. 


The Court delivered the following 


Judgment.— This appeal arises out of a suit for partition. The 


first question argued before us relates to the genuineness and 


* A. S.No. 110 of 1915, - 11th July,.1916. 
1. 7E. L.@. 194. 
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validity of the will of one Apoa Raw. He died on the 5th July | 
1908 and a will was executed by him on the same date, then an 
application for probate was made, but as no executor was desig- 
nated in the will, letters of administration with the will annexed 
were granted on the 15th April 1909. The citations were pro- 
perly served as required by law and evidence was taken as to the 
due and proper execution of tae will. An application was after- 
wards made by some of the parties for revocation of the letters 
of administration. That application was refused and the order 
was confirmed in appeal. It also appears that a sait was institut- 
ed by. the second defendant in 1909 (O. S. No. 79 of 1909) 
seeking for a declaration that the adoption of the plaintiff by the 
6th defendant, the validity of which depended- on the authority 
granted by the will, was invalid. That suit was dismissed by 
the first court and the decree was confirmed bythe Lower Ap- 
pellate Court and in second appeal by this Court, It is now 
argued on behalf of the appellants that they should have an 
opportunity of showing that tae will was not genuine and that 
the testator was not of sound and disposing mind when he signed 
the will. It is contended thas a distinction ought to be drawn 
between a grant of probate anda grant of letters of adminis- 
tration with the will annexed 30 far as it affects the proof of the 
genuineness and validity of a will. The procedure both with 
respect to an application foz probate and with reference to 
letters of administration with the will annexed is substantially 
identical and there is no reasor for drawing a distinction between 
the two. The law is very clearly stated in Halsbury’s Laws of 
England Volume XIV p. 210 im these words; “ Probate and letters 


' of administration with a will ennexed are conclusive evidence of 


the factum and validity of the will.” The case Whicker v. Hume 1 


lays down the law to the same effect. We think, therefore, that 


the question cannot be re-opened at this stage. 


[The rest of the judgment deals with matters not material 
to this report. | 


a E aa EES 
l L 7H. É. 0. 124. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice Sadasiva Aiyar and ` Mr. Justice- 
Moore. l r 
Petitioner * (Counter 


Petitioner. 


Ponniatha Kathoot Parameswaram - 
= Munpu and others 

. v. 
Moothedath Mallisseri [lath Nara- 

_ yanan Nambudri and another. 


Respondents (Petition- 
er and Ist Plain- 
tiff). 


C. P. C. of 1908--§. 92—Swit under —Nature oj —Death of original plaintif — 
Addition of cther worshippers as parties—Pawer of Court —Sanstion of Advocate- 
General— Necessity. . 


A swit brought under S. 92 of the Code is a representative suit and does not 
abate on the death of the original plaintiffs. ~ 


The Court has under Or. 1 R. 10 Cl. @) of the Code, power -A add other 
worshippers as parties when it deems their presence necessary to the further 
prosecution of the suit. The sanction of tha Advocate-General is not necessary to 
enable it to do so. P 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of North Malabar 
dated 18th October 1915 in C. M. P. No. 646 of 1915 in O. S. 
No. 21 of 1914. 


A. Sundaram for Petitioner. 
` P. R. Ganapathi Aiyar for the respondents. 
The Court delivered the following 


_ Judgment :—We agree with Mr. Justice Bakewell in Vara- 
dayya Chetti v. Munọsami Chetty 1. 
brought under S. 92 of the Code of Civil Procedure is a represen- 
tative suit and (b) that the Court has power to add other. 
worshippers as parties not because they are the legal representatives 
óf the two persons who instituted the suit with the Advocate- 
General’s sanction but because they had become parties to the 
representative suit as soon as it was brought on behalf of all the, 
worshippers and the Court has power under O. 1, R. 10 Cl, (2) of 
sne Code of Civil Procedure to aad persons as additional parties- 

“whose presence may be necessary in order to enable the Court’ 
effectually and completely to adjudicate upon the questions 
involved in.the suit.” - 





aie ©. R. P. No. 984 of 1915. 


: ‘96th January, 1916, 
4, (1911) 10 M. D: T. 514, : 
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With respect, we do not agree with, the decisions of the 
Allahabad High Court (see the recent decision in: Chhaible Ram 
v. Durga Prasad 1, which hold taat the suit under. S. 92 of 
the Code of Civil Procedure abstes on the death of the two 
plaintiffs who first instituted. the suit or that the consent of the 
Advocate-General is necessary for any other worshipper ‘to be 
added as a party in order that the suit may be further prosecuted. 

The point of limitation taken by Mr. Sundaram for the 
appellants is barred on the view that the application’ made by the 
ərd plaintiff to be added as a party was one to set aside the abate- 
ment of the suit and to be brcught ia as legal representatives of 
the 2nd plaintiff. The point does not arise on our above view and 
the learned District Judge’s order is right. 

We therefore dismiss the petition with costs. 

A. 8. V. 


-~ 


IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—The Hon. Mr. Abdur Rahim, Offg. Chief Justice 

and Mr. Justice Seshagiri Aiyar. 

Mullangi Venkatasubbamme and Appellants * in both the 


others v. appeals. 
Mullangi Venkatarangam Cheżty and Respondents in both the 
another. appeals. 


Civil Procedure Code of 1908—S. £2—Applicability—Public charitable trust 
—Breach of trust by existing trustee—Hindu widow—Suit by Yeversioners for 
her removal, for appointment of plaintiffs and for possession—Sanction o of 
Advocaie-General— Necessity —Suit against person net entitled to’ irustee-ship— 
Maintainability independently of S. 92 — Alienation of office of irustee— Breach of 
trust-but no vacancy-created by. 

_ 8. 92 of the code applies to a suit wuich is based. ona breach of trust on the 
part of the trustee of a public charitable trust end in which the plfis. ask that 
the trustee guilty of the alleged breach might be removed from the office and that 
they themselves as the persons next entitled to succeed to the office might be put 
in possession of the trust properties. f = Š, i 

Judgment in 25 M. L. J. 873 reversed. i 

‘Where the reversioners of a deceased Tindu sued fora declaration that the 
widow had forfeited her right to the offize of trustee to a charitable endowment 


. by-reason of her having alienated the offize and as such they had become entitled 


thereto and for possession of the properties belonging to the trust; but also prayed, 
in the event of the Court considering it n2cessary that the widow should be remo- 
ved from the office that she might be so removed Held, thatthe alienation of the 


- office though æ breach of trust did not c-eate a vacancy, and as ‘in that view, 


the prayer for removal was essential, přaintiff’s action could not be maintained 
without sanction under 8. 92, C. P. Code. : _ 


a ah es ee 
*O. S.A, No, 42 of 1918 and O. S. A. No. 49 of 1914, 26th July, 1916, 
; 1. (1914) I. L. B. 87.4, 296, | 
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On appeal from the Preliminary and final judgments dated 
he 17th March 1913 and 29th Apzil 1914 respectively of the 
Hon'ble Mr. Justice Wallis in -he exercise of the Ordinary Origi- 
nal Civil Jurisdiction of the High Ccurt in Civil Suit No. 280 of 
1911. 


The Hon’ ble the Ag. Advocate- Gereral (S. Srinivasa Aryangar) 
with him C. S. Venkatachariar and 3. Krishnaswami Aiyar for 
the Appellant. 


Venkatasubba Rao and Radharrishnayya for ‘the Respon- 
dents. 


The Court delivered the following 


Judgments.—The Officiating Chief Justice —The question 
which I first propose to consider in this appeal is whether 5. 92 
of the Civil Procedure Code isa bar to the maintenanee cf the 
present suit. The answer to that depends upon what is the nature 
of the action brought. The suit is instituted by the plaintiffs who 
claim to be entitled to the office of the Trustee of certain public 
charitable trust and they want it.to be declared that they are the 
present trustees of the endowment and as such, entitled to con- 
duct the charities, that the altenation made by the lst defendant 
who is a widow of the last male holder of the office in favour of 
defendants 2 and 3 is void ard does not affect the rights of the 
plaintiffs. Then in.paragraph (c) taeir prayer is that if the Court 
finds that they are entitled to the ofice in their own right, it may 
be declared that they are the nearest reversioners of Subbaraya 
Chetty, the last male holder of the office and that by reason of 
the alienation by the 1st defendant in favour of defendants 2 and 3 
they have become entitled to the office and to the present enjoyment 
of it. In paragraph (d) they ask that “if necessary the 1st defendant 
“may be removed from-her office as trustee of the endowment.” 
Then they ask for possession of the properties and of the account 


books, etc. : 


The suit arose in consequence of the alienation made by the 
widow of her right to the office. The trust being of a public 
nature, such alienation is undoubtedly invalid'in law; and there 
can, also, be no doubt that it amoants to a breach of trust on the 


part of the trustee. We kave therefore these two facts, that . 


there has been a breach of trust on the part of the trustee and 
39 


\ 
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Venkata. that tbe plaintiffs who claim to ba entitled to the office ask that 
subbimma the Ist defendant the widow might be removed from the office of 


t. 
Venkata- trustee and they themselves might be put in possession of the 
rargam 


Chetty. trust properties. 
ue That being the nature of the suit and substantive reliefs 
Justica. claimed, it is dificult to see now the application of Section 92 of 


Civil Procedure Code, can be evaded. Sub section 2 to that section 
says “save as provided by ths Religious Endowments Act, 1868, 
no suit claiming any of the reliefs specified in sub-section (1)” 
among which reliefs are the removal of any trustee, appointing a 
new trustee, and the vesting of any property in a trustee“ shall 
be instituted in respect of eny trust as is therein referred to 
except in conformity with he provisions of that sub-section” 
These reliefs can be obtained in a suit instituted under the section 
in the case of any illegal breach of trust or where the direction of 
the court is deemed necessary for the administration of any such 
trust. Here there has been a breach of trust and tke principal 
prayer in the suit is for the removal of the present trustee and 
for vesting the property in th= plamtiffs in the capacity of trus- 
tees, The learned Chief Justice has held that Section 92 does not 
apply because what the plaintiffs seek to establish is their own 
private right to the trusteeship. No doubt where a person claims 
to be a trustee and his case is thai the person in possession is 
not the rightful trustee, he is entitled to institute a suit to 
establish his right independensly of section 92 and such a suit 
would not be covered by the language of sub-section 2. - But in 
this suit tae Ist defendant is the rightful trustee and unless she 
is put out of the way on the ground that she has, as alleged, com- 
mitted what amount to : breach Of trust, .the- plaintiffs cannot 
succeed. It is argued by the learned Vakil who appeared for the 
respondents, the piaint: B in the suit, that although the plaintiffs 
sought to remove the Lst defendant on the allegation that the lst 
defendant had alienated the trustee’s office and the properties, it 
is still a suit mainly for the ass2rtion of a private right and there- 
fore does not come within the scope pf the section. The mere 
fact that the plaintiffs claim a rizht to the office cannot be said to. 
bar the application of S. 92, As pub in one of the cases cited at 
the bar, once there has been a breach of trust the right of 
the public to see that the brust is properly administered 
arises and the policy of the legiclature, as is to be gathered from 
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the wording of S. 92 is that in suck a case ‘the suit has tobe - 


instituted under certain conditions. That is to say, sanction has 
to be obtained either of the Advocate-General or the principal 
Civil Courts of Original jurisdiction. It was strongly urged 
before us by the learned Vakil for the respondents that his cliants 
were bound to institute this suit as it has been decided in 
Pydigantham Jagannada Row v. Rama Doss Patnaick | that 
where a widow holding an office like this makes an aliénation of 
the office in favour of third persons and those third persons 
enter info possession, the right of a reversioner will be barred if 
he does not establish his right within 12 years from the date of 
the possession being taken by the alienee. That case has been 
followed in Lilabati Misrain v. Rishun Chobey 2 and I am 
prepared to assume for the sake of argument, without 
throwing any doubt on the correctness of that decision that 
it lays down the law properly. But it seems to me that 
this does not help the. respondents. Any hardship there 
might be if the reversioner is not allowed to bring an action 
without conforming to the requirements of section 92 cannct be 
said to outweigh the fact that in the opinion of the legislature 
whenever there had been a breach of trust and it is sougkt to 
remove the trustee who is holding the office, it is in the interests 
of the public that no suit should be instituted unless it is in con- 
formity with the requirements of Section 92 Civil Procedure 
Code or the Religious Endowments Act of 1863. The reversioner, 


however, is not without his remedy in such cases. He can - 


institute a suit under the provisions of the section and if asa 
matter of fact he has a right to the srusteeship, the court framing 
the scheme will, unless he is found zo be an unfit person to hold 
the office, appoint: him trustee, It is urged upon us, on behalf 
of the respondents, that we might at least give them a declaration 
that they are entitled as reversioners, to the office of trastee, 
otherwise their claim would'be absolutely barred. But what the 
reversioners sought to establish’ in this suit was their present 
right to hold the office either in place of the Ist defendant or 
jointly with her. That is the substantive nabure of the suit and 
we do not think that in the circumstances we are called upon to 
give the plaintiffs a mere declaration supposing they are able to 
establish their right—that they are, as reversioners, entit.ed to 
the office on the death of the widow. 
1. (1904) 1. L. R. 28 M. 197. 2. (1907) 6G L. J. 321. 
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We allow the appeal. ‘The suit will be dismissed. Having 
regard, however, to the facts of the cise, each party will bear his 
own costs in this as well as ic the Court of First instance. 

App. No. 42 of 1914 will also be allowed. 

Seshagiri Aiyar, J.—I ectirely agree with the judgment of 
the learned Officiating Chief Justice, but having regard to the 
fact that we are differing from the learned Chief Justice who 
tried the suit I wish to add a few observations. In my opinion 
the suit is in substance and fozm one covered by section 92 of the 
Civil Procedure Code. 


In the plaint a breach of trust by a trustee is complained of 
and his removal is prayed for. It was strenuously cortended by 
Mr. Venkatasubba Row that there cannot be aay question of 
breach of trast because the Jublic have not suffered by the act 


impeached. But where the office of trustee which was intended 


to be managed by persons belonging to the founder’s family is 
alienated to a person who does not belong to that family, the 
alienation is opposed to public policy and constitutes a breach of 


“trust against the public. This is the principle that was enuncia- 


ted by the Judicial Committee in Bishan Chand Basawert v. Syed 
Nadia Hossain 1, where Sir Barnes Peacock says‘ “ If there had 
been any objection that he (i. e, the plaintiff) was illegally substi- 
tuted as trustee, an applicaticn might have been made by any 
person interested in the performance of the trusts to have him 
removed and a new trustee appointed by the Court under the Code 
of 1877.’ The reference by the Judicial Committee is to section 
539 of the Act of 1877. Therefore the first requirement is satis- 
fied, viz., that there has been & breach of trust. The second re- 
quirement is that there should be a prayer for the removal of the 


© trustee. In this case the suit was brought within 12 years of the 


alienation. Consequently the widow bad a subsisting right to 
the trusteeship at the time of the suit, even accepting to the full- 
est extent the decision in Pydigantha Jagannada Row v. Rama 
Doss Patnaick 2. She was the de jure trustee, and although she 
parted with her ‘rights in respect of some of the properties and 
delegated her duties she was the person legally entitled to the 
office. Therefore until she is r2moved from the office plaintiffs 
can have no right to get in. Taere was no vacancy atthe date 
of the suit. Plaintiffs claim, in terms, that she should be removed 


Sie Rea pee nk Ee A Oe ea ee 
1. (1987) L. R. 16 I. A. 1 at 10 9. (1904) I. L, R28 M. 197. 
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and that they should bs appointed trastees at once. Therefore it 
was a suit for the removal of an exist.ng trustee, and consequently 
the requirements of Saction 92 were fully satished. Under 
clause (2) of that section the suit mast ba brought with the sanc- 
tion of the Advocate-General and nct otherwise. 

As regards the two cases relied upon by the learned Advocate- 
General the cases in Sayid Ali'v. Ali Jan 1 and Atimannessa 
Bibi v. Abdul Soban 2, it is enough to say that in those cases 
the trustee who had been lawfully appointed was sought to be 
removed. If those cases lay down the proposition that in all 
cases where there isa de facto truste2 and where the suit is brought 
by the plaintiff to establish his right thereto the suit can only be 
brought under Section 92, the question will have to be further 
considered. In my opinion, wherever a preferential right is 
claimed, it is not a case of removing the trustee because the 
latter has no legal right to the offica. It was contended, however, 
in the course of the argument by the learned Advocate-General 
that those two cases must be considered only as laying down that 
wherever there isa legal trustee, 3 
entitled to the office of trustae, and his removal is sought, sec- 
tion 92 is a bat to a suit by privates parties. I agree in the order 
proposed by the learned Chief Jastice that the suit should be 
dismissed as the frame of it shows that it should be brought 
under section 92, Civil Procedure Code and not otherwise. 


Aro Ve 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present :—Mr. Justice Oldfield and Mr. Justice Sadasiva 


Alyar. 


The Public Prosecutor Appellant * 
Accused in Orl. App. 
Nos. 658 and 659 
of 1915. 
Madras Towns Nuisances Act (III of 1839) S. 3 (10)—Public place — eae 
meaning of. 
A place forming part of the compound of a Hindu temple isa place of public 
resort, if is not necessary that every member of the public should have a right of 
access to a place in order to make it a place of public resort. 
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Per Oldfield, J.—A public place ic one where-the public habitually go, whether 
with or without a strict legal righi. i 
Per curiam: The word ‘gaming’ in Act ILI of 1889 is used in the sense of playing 
a game for a stake or a price or for money or other thing waged upon the issue of 
the game and it does not necessarily involve tke idea of chance wholly or to a large 
extent. 
Hart Singh v. Jadu Nandan Sings 1 Hari Singh v. King Emperor ? referred 
to. pa 
Appeals under section 417 of the Code of Criminal Proce- 
dure, 1898, against the acquittal of the aforesaid accused by the 
Court of the Bench Magistrate of Coimbatore in Summary Cases 
Nos. 957 and 958 of 1915 on iss file. 
The Public Prosecutor for complainant. 
The accused did not appeac. 
The Court delivered the following 


Judsments :—Oldfield, J-—The accused have been acquitted 
on a charge of an offence punishable under section 3 (10) Act III 
of 1889, because the Lower Court was not satisfied on two points, 
that (1) the game was a game o: chance, not skill and (2) it was 
being played in a place of publia resort. 


As regards the second point, the Lower Court was moved by 
the fact that only a section of the general public, the Hindu 
Commupity, has a right to go tc the place and that others can go 
there only with the permission of the Dharmakartha of the 
adjoining temple: It is im evidence that the place, a small open 
space, is in no way closed by gates or otherwise ; and there is no 
evidence that the Dharmakarthe’s alleged mght of exclusion is 
ever exercised. The definition cf a public place as one where the 
public go, whether they have a right to or not, in R. V. Wellard 3 
has been adopted in this country Hari Singh v. Jadu Nandan 
Singh 1. In accordance with i~, the Lower Court’s decision on 
this point cannot be sustained. 


The description of the game played, given in the Lower Court’s 
judgment is not demurred to by the Public Prosecutor or the 
accused, who unfortunately is not represented. There is then the 
finding, that the game is one of sill, since the only element of 
chance in it is constituted by the possibility, which enters into al most 
all games that an unskilful player may occasionally be successful. 
Such finding was no doubt treated as decisive in accused’s favour in 


a (1908) I. © R. 81C 542, (1907) 6 C. L. J. 708, 
3. (1889) 14 Q. 3 D. 63, 


— 
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Hari Singh v. King Emperor 1. But those proceedings were under 
Bengal Act II of 1867, by section 10 of which games of mere 
skill are excepted from the general prohibition; aud it is 
therefore unnecessary to consider the validity of the further 
distinction drawn in Ram. Newaz Lal v. Emperor 2, that the 
skill in question is that of two competing parties, not as here, 
that employed by the competitors against the accused, by whom 
the game was carried oni- The real objection to this part of the 
Lower Court’s decision is that the character of the game as one of 
skill or chance is not material‘under Act III of 1889, with which 
we are concerned. 

Sec. 3 (10) of that Act under which the proceedings are taken 


renders liable any person found in a, public place “ gaming with — 


instruments of gaming;” and the question is what “gaming ” 
includes. It has not beenshown that the expression can be inter- 
preted, simply etymologically, as equivalent to “ playing a game.” 
In the Imperial Dictionary, it is defined as “ to-use cards or other 
_ instruments according to rules with a view to win money or other 
things waged upon the issues af the contest;” and in Murray's 
Dictionary (1901), as the action of “playing at games for stakes.” 
It is clear from the citations that the existence of a stake, not 


the character of the game as one of skill or chance, is regarded 


as constituting the distinction between playing a game and 
gaming. And this is supported by legal authority. Na doubt 
Wharton’s Law Lexicon defines “gaming” as “the act or 
practise ” of playing and following any game, particularly those 
of chance ’’;.and in the Indian Cases already referred to and in 
English cases decided under 36 and 87 Vict. C. 388 section 3, 
for instance, Ridgeway v. Farndalé 3, the presence of an element 
of chance was treated as material. But that was because of the 
explicit reference to it or to skill in the statutes in question, 
The English cases: moreover such as Fielding v. Turner 4, which 
were decided under 17 and 18 Vict. C. 38 section 4 do nor assist 
us, because they deal with “‘unlawful gaming.” We have however 
in an Indian case, Ram Pratab Nemani v. Emperor 5-in which the 
meaning of “ gaming ” pure and simple was in question, its defi- 
nition as “ playing at any game for money, which is staked on 
the result of the game, 4.é., which is to be lost or won according 


1. (1907) 6 C.L. J. 708. 2. (1914) 23 I. C. 484, 
3. (1892) 2 Q. 5.809. | .4. (1908) 1. K. B. 366. 


5. (1912) I. L. R. 89 O. 968. 
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to the success òr failure of the person, who has stakes.” So also 
in Hari Singh v. Jadu Nandon Singh 1 where the distinction 
between gaming and betting was in question and the game 
had been held to be one of chance, Stephen, J., incidently dis- 
tinguished “ gaming ”’ from mere card playing or racing accord- 
ing as they were or were not accompanied by stakes or betting on 
the result. I respectfully adop; the view taken in-these cases. 


The fact that accused paid the players, after they had been 
successful and did not stake, b2fore they played, cannot affect 
his responsibility, since he induced them to play on an implicit 
understanding that he would pay, if he lost. I must accordingly 


. hold that he was found “‘ gaming ” and convict him of an offence 


punishable under S. 3 (10) Act III of 1889. The public prosecutor 
does not press for a substantial sentence. Accused will pays fine 
of Rupee one or will, in default, suffer one > day’s Simple imprison- 
ment. 


Sadasiva Aiyar, J:—I entirely agree with the Judgment ae 
now pronounced by my learned brother though I add a few 
observations on the points raised in the case and especially with 
reference to the character of tae ordinary Hindu temple. 8.3 
clause 10 of the Madras ‘Towns Nuisance Act III of 1889 provides 
penalties for “ gaming with cards, dice, counters, money or other 
instruments of gaming in any public street, road, re or 
place of public resort. ” ’ 

In Webster’s Dictionary revised in 1864, I And “ game ” 
(v. i.) is given three meanings : 1. “To play at any sport or 
diversion, 2. To play fora stake or prize; to use cards, dice, 
billiards or other instrument according to certain rules with 
a view to win money or other thing waged upon the iasue 
of the contest, 3. To pracsice playing for money or some 
other stake; to gamble”. If the first definition is taken, then 
“gaming” need not involve the idea of any stake or prize. | 
But the English language is not a stationary Janguagp, and 
according to Murray’s Dictionary, the word ‘game’ when 
used as & verb seems always to involve the idea of winning or the 
losing of a stake or prize as the result of the game. I therefore 
take it that the word ‘ gaming’ in Act III of 1889 is used in the 
sense of playing a game for a stake or a prize or for meney or 
other thing waged upon the issue of the game. . 


1. (1919) I. L. R. 31 G. 542. 
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Another question is whether the word game and its verbal 


grammatical forms necessarily involv the idea of chance, wholly 
or to a larger extent than skill. I-dc not think that the question 
- of chance or skill enters into the conrctation of the verb. 

As regards the case in Emperor v. Ahmed Khan’, Hari 
Singh v. King Emperor 2 and similar cases, they seem to turn 
upon the language of Acts from the cperation of whose provisions 
games of “mere skill ” are excluded. Hence they throw no useful 
light on the meaning of the word “gaming.” l 

In the present case, the pane i= question isa modification of 
what is called the “ring game’ ‘and, as I said above, it is imma- 


terial whether the game is a game of mere.skill or whether it isa 


game of combined skill and chance whichever predominating. 


Games of mere chance are, comparasively very few. Even in a 
throw of dice, long practice might probably introduce an element 
of skill. -I am inclined to think. on the evidence in this cage, ‘that 
the game in question is more a game. of chance than of skill. 

As regards the nature of the place, where the game in dis- 
pute was carried on, that is, whether it was a place of public 
resort, that phrase occurs also in the Madras City Police Act III 
of 1888 and if was held in Crown Prosecutor v. Munisami 3 
that a licensed arrack shop is a place of public resort. 
And it has been also decided that an open space to 
which the public has easy access is a ‘public place.’ Within 


the’ meaning of section 195 o2 the Indian | Penal Code. 


see Hari Singh v. Jadu Nadan Singh 4 &c. In Weir’s Criminal 
Ruling, Vo). I, p. 68, the entramce to a Hindu ‘Temple was 
decided to be a public place. I shall assume that the place in 
dispute in this case is part of she compound of a .Hindu 
Temple, and not part of the street: Even sọ, I think if 
isa place of public resort though other religionists might bé 
excluded from its precincts, just as a mosque can be called a 
place of public worship though only ` Musalmans are allowed to 
enter it to pray therein.’ It is not necessary, I think, that every 
member of the public should have a right of access to a place in 
order to make it a place of public resart. Most Hindu public temples 
do not allow entrance to members of the depressed classes, but 
they do not, in my. opinion, fall out of the’ category of public 
places ; and do not become private buildings on that account, 


T 4. (1910) LLR. 34A 96° 7 7 2 (1907) 6G. LF ToB. ` 
8. (1909) I. L. R, 88 M 88} © `. 4. 41908) I. L. R. 31 C. 542. 
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PRIVY COUNCIL. 
[On Appeal from the Chief Court of Lower Burma. ] 


Present :—Viscount Haldane, Sir John Edge, Mr. Ameer 
Ali and Sir Lawrence Jenkins. 


Mahomed Ismail Ariff and otaers 4. Appellants * 
v. 
Hajee Ahmed Moolla Dawooč and others ... Respondents. 


Civil Procedure Code (XIV.uf 1882) S.689—Mahomedan Law—Mosque—_ 
Schame of management—Iniention of foundéey— History of the institution—inter esis 
of the public —Duty of. Court in fram-ng scheme. 


Tn settling a . scheme of management and appointing new trustees under S, 
539 of the Civil Procedure Code 1882, for a Mahomedan public trust, religious 


or charitable, such as a mosque, the Court has a very wide discretion: the wishes 


of the founder regarding the management, if conformable to the changed condi- 
tions and circumstances of the presect day, as well as the past history of the 
institution may be taken into consideration ; but the primary duty of the Court is 
to consider fhe interests of the general body of the public for whose benefit the 


trust is created. 

Consolidated appealg frcm a judgment ande decree of the 
Chief Court dated May 29, 1912 reversing a judgment and 
decree of the same Court ir its Original Civil Jurisdiction dated 
April 25, 1910. 

The facts of the case are sufficiently set forth in their Lord- 
ship’s judgment. 

Sir Robert Finlay, K. C. M. P., Mr. Page and Dr. Majid for 
Appellants :—The founder of the mosque was a Randheria. In 
1872 the plots on which the mosque stands was purchased by 
Randherias. The bulk of the cost of construction was provided 
by Randherias. It was the -ntention of the founder that the 
mosque should be managed by Randherias alone. The manage- 
ment had always remained in the hands of Randherias although 
the mosque was open to all moslems for the purpose of prayer. 
The worshippers had no right in the management. The framing 


a scheme of management the Court should not depart from the 
intention of the founder and the ‘usager of the institution 





ss 


`. * 1§th May, 1916. 
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The Mahomedan Law laid down that the wishes of the founder 
could not be interfered with ‘and that there was no difference 
between a public and private wak- in that respect. 


Reference was made to Sha’. v. Akbar 1, Advocate-General v. 
Fatima Bibi 2, Fatawa Alumgir: (Egyptian Edition), Vol. II, 
p. 407 Moheet-ul-Sarkari, Fatawa Xazi Khan Zakhira. 


Dunne and Coltman for the Respondents:—The appellants 
have asked the Board to deal with the case im a manner not 
dealt with in the Lower Courts. The respondents relied upon 
grants by the Government and the Court will have to see whe- 


ther the story of succession was true. The case was tried on the, 


question of title of the Randherias, but the question now ‘raised 
was never raised in the pleadings. Asarule no such question 
of succession which would,confine it to Randherias could be sus- 


‘tained by the Court. Hashim never laid down the rule of 


succession nor was it settled by custom. The mosque was held 
in trust for Sunni Moslems generally and not for Randherias 
only. Prima facie congregation must have a voice in the 
management. 


Page replied. 


o 


The judgment of their Lordships was delivered by 


Mr. Ameer Alt.—The suit which gives rise to these consoli- l 


dated appeals was brought in the Chief Court of Lower Burma in 
its original civil jurisdiction, under the provisions of section 589 
of Act XIV of 188%, for the appointment of trustees and the 
settlement of a scheme of management in respect of a mosque, 
situated in the city of Rangoon. The plaintiffs in the action are 
five Mahommedan worshippers a> the mosque, who trace their 
origin to a place called Randher said to be a suburb of the 
city of Surat in the Bombay Presidency, and in the earlier 
stages of these proceedings they appear to have claimed it as 


a Randheria mosque. It is, however, conceded. now that it isa 


public mosque dedicated to the peržormaąnce of religious wotship 
. by all Sunni Mahommedans without restriction as'to place of 


Deimos 








——= m ee 





—_ 


1, (1875})8 M. H. C. R. 68, 67, 2. {1872)9 B. H.C, R. 19, 
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origin, ‘and that if is commonly known as the Sunni Juma 
' Musjid. 


To explain the contest between the parties it is necessary to 
give a short summary of the circumstances that have led to this 
unfortunate litigation. Like many other places in Burma, Rangoon 
is inhabited by a large number of Mahommedan emigrants-from 
various parts of India who tave domiciled themselves in the 
country for purposes of trade, and are generally known by the 
names of the towns or villages whence they originally came. | 


-Fo example, the plaintiffs, as already stated, derive their’ origin 


from Randher and; therefore, call themselves Randherias; whilst 
the larger community of Suratis or Soortees come either from 
the city or district of Surat. “TS is necessary to bear this in mind, 
as the mosque in question is sometimes called the Surati mosque. 
The Randherias, though trying to differentiate themselves from 
the others, form in -reality a section of the Surati community.’ 
They are mostly Voras, and thy all profess the Sunni doctrines. 


“It appears that the site of the present mosque was formerly 
occupied by a bamboo structure built in 1854 by one Moolla 


Hashim, a native of Randher. It was dedicated to the same 


purpose, and bore the same name as the present masonry mosque. 
Divine worship was performed here by all Sunni Mahom medans 


until it was burnt down three years later, when Moolla Hashim 


replaced it with a building made of wooden planks. ` This con- 
tinued to be the public-place of worship until 1872, when the 
masqnry mosque was erected. 


The land on re the mosque was first built appears .to 
have been afterwards added to ky purchases made by Modlla Hashim 


or by his fellow- townsmen, Wao made the same over to him as 
' the custodian of- the mosque. In 1862 one Moolla Ibrahim, a 


brother of Moolla Hashim, anc two persons of the names of.Golam 
Moideen Moollah and Cassim Azim, obtained from the Govern- 
ment a grant in respect of certain other plots on the express 


trust “to build and maintain thereon a mosque or place - of 


worship for and to the use of all persons professing the Sunni 
sect of-the Mahommedan religion. ” 
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These lands -were also added or attached to the existing 
mosque, and shops were built there to-yield an income’ for its 
maintenance. p : 


In 1864, Moolla Hashim went on a pilgrimage .to Mecca, 


. leaving the management of the mosque in the hands of Moolla 


Ibrahim and the two persons already mentioned. He returned to 
Rangoon in 1866, but never resumed his management of the 
mosque. At this time the person in charge was one Mohammed 
Hashim Meptar, who also is said to have been a native of 
- Randher. l 


In 1870, the Government, finding that no mosque had been 
built on the lands granted in 1862, and that on the contrary 
shops had been erected thereon, issued a notice on the grantees 
. to show cause why those lands should not be resumed. A 
meeting was thereupon held, apparently at the instance of the 
Randherias, of all the Sunni Mahommedans entitled to worship 
at the mosque, and it was decided to buy outright from the Govern- 
ment the land „and build on if a proper masonry structure suit- 
able to the growing needs of the community. Although there is 
some dispute with regard to the contributions of the general body 
of Sunnis apart from the Randherias, it may be‘taken as fairly 
uncontroverted that the bulk of the fund was subscribed by the 
Randheria section of the worshippers. The conveyance was taken 
in the names of five persons, named respectively Dooplay, Ariff, 
Pattal, Mohammed Hashim and Ebrahim Ali Moolla, and these 
men in 1872, whilst the masonry mosque was in course of build- 
ing, purported to create a new dedication. 


The trust deed bears date the 16th March, 1872, and after 
reciting that it was made between the persons named -above, of 
the one part, and one Mohammed Hashim, representing the 
‘general Sunni Mussulman community, of the other part, proceeds 
to declare that “the pieces or parcels of land upon a certain 
portion of which the Sunni Jamaet Musjid is erected or is in the 
course of being built, together with the godowns attached thereto 
are solely dedicated for the purpose of divine worship.” It then 
goes on to provide inter alia that its management shall remain 
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exclusively in the hands of the Randheria Jamaet (people or 


assembly). 


The five persons in whose names the conveyance, stood 
and who had executed “the trust deed appear to have carried 
on the management for séveral years; in course of time some 
dropped out and others came in as trustees. How these men were 
placed in charge of the management of the mosque is nob clear, 
for apparently no meeting of the Randheria Panchayet was held 
until 1894, and none between 1894 and 1906, nor in fact had the 
Randherias any “ organised association’’ with written rules for 
the purpose of giving effect to the wishes of their section of the 
community. | | i 


Matters remained in this condition until 1908, when disputes 
arose regarding the validity of the election of one Hashim Yacub 
Ally as a trustee in place of another Randheria, who had died the 
year before. It was in.consequence of the quarrels among the Rand- 
herias themselves in connection with the election or ‘appointment 
of this man, that the present suit was launched in the Chief Court 
of Lower Burmah. The original defendants tothe action were 
four. persons who were actually managing the mosque as trustees, 
but the validity of whose appointment: as such was impugned by 
the plaintiffs. In addition three others were joined as defendants 
ostensibly to represent the Rendheria section, but in reality, as the 
trustee defendants charge, to represent the plaintiffs’ faction. 


On the institution of the suit notices were issued by the 
Court under section 30 of the Civil Procedure Code to all persons 
entitled to worship at the mosque. Thereupon defen- 
dants 12 and 13, representing the general -body of Sunni 
worshippers, and defendants 8 to 11 claiming to represent 
the Surati community, and 14 to 17 the other Randherias appear- 
ed and applied to be:joined as parties. Each set of defendants 
has filed a separate defence. Although the trustee defendants ` 
deny the plaintiffs’ allegation that the mosque in question is a 
Randheria mosque, and affirm the validity of their and Hashim 
Yacub Ally’s appointment as trustees,. they associate themselves 
with the plaintiffs and their Randheria co-defendants in claiming 
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that the right of management of ths mosque belongs exclusively P. O. 
to their party. And they ask that the scheme, ifany isto be Mahomed 
framed, should be framed on that basis. : Temail Arifi 
l Hajee Ahmed 
i The defendants 12 and 13, who represent the general body Pasz 
of worshippers, controvert in substance the right of the Ran- i ee 


dherias to 2 monopoly of the management as opposed to the Ali. 
whole nature of the trust; and they claim that as the mosque is 
dedicated to the performance of public worship by-all Mahom- 

medans of the Sunni persuasion, now that a scheme is proposed 

to be settled under the direction >f the Court they should be 

allowed a voice in its administratior. 


= 


The suit proceeded to trial befcre Mr. Justice Robinson, and 
the whole dispute centred round twa points, viz :— 


` 1: The effect of the trust deed of 1872, and 


2. Whether the Randherias skould or should not have the 


sole and exclusive charge and management of the 
mogque. 


The Randherias rested their case on the trust deed of 1872 ; 
they contended that it created a new trust and that the: founders, 
namely, the five persons in whose names the land had been pur- 
chased from the Government, were entitled to provide that the 
management should remain exclusively in the hands of their own 
section of the community. The learned Trial Judge states their 
contentions in the following terms :— 


“It is urged that the original mosque was created by a Randheria; that the 
“ original grant was revoked and the lands sol outright to Randherias, that they 
‘‘ thus became the creators of the trust and were at liberty to make any lawful 
‘‘ condition they pleased as to the managemen: of the trust.” 


And his decision is expressed in these words :— - 


“ The position in 1871, then, was that the five vendees became the absolute 
“and untrammelled owners of these two plote and could do with them as they 
‘* pleaged...... They became the owners of the mcsque, shops, and lands, and created 

‘a trust of them. It was undoubtedly open to them to manage the trust them- 
‘t selves or to lay' down the manner’in which if was to be managed, and this they 
“ qid in Hxhjbit C,.’”. eae 4 
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He accordingly came to the conclusion that the Randheria 
party were exclusively entitled to the management of the mosque. 


On appeal by the respondsnts in the first and second appeals 
respectively, the learned Judges of the Chief Court, differing from 
the Trial Judge, held in substance that the lands which were 
purchased by or in- the names of the five persons in 1871. were 
acquired by them as trustees for the purposes of the existing 
mosque and subject to the trust therefor; and that nothing that 
took place in 1871 or 1872-had the effect of cancelling, or could 
in law cancel, the original trast; and that as the origina] trust 
-was for the benefit of all persons “ professing the Sunni sect of 

` the Mahommedan religion,’ they thought that “all Sunni 
Mahommedans were entitled so a voice and contro] of the Juma 
Musjid of Rangoon. ” 

The plaintiffs and the trastee defendants have appealed to 
His Majesty in Council, andthe same contention that was put 
forward in the Courts below, based on the document of 1872, has 
been urged on their behalf. It has further been contended that 
under the Mahommedan law the Court has no discretion in the 
matter and that it must give effect to the rule laid down by the 
founder in all matters relating to the appointment and succession 
of trustees or muitwallees. Tkeir Lordships cannot help thinking 
that the extreme proposition irged on behalf of the appellants is 
based on a misconception. The Mussulman law like the English 
law draws a wide distinction between public and private trusts. 
Generally speaking, in case of a wakf or trust created for 
specific individuals or a determinate body. of individuals, the Kazi, 
whose place in the British Indian system is taken by the Civil 
Court, has in carrying the trust into execution to give effect so 
far as possible to the expressed wishes of the founder. With res- 
pect, however, to public religious or charitable trusts, of which a 
public mosque is a common and well-known example, the Kazi’s 


- discretion is very wide. He may not depart from the intentions 


of the founder or from any rule fixed by him as to the objects of 
the benefaction ; but as regards management which must be gov- 
erned by circumstances he has complete discretion. He may defer 
to the wishes of-the founder so far as they are conformable to 
changed conditions and circumstances, but his primary duty is to 
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consider the interests of the general body of the public for whose P.C. 
benefit the trust is created. He may in his judicial discretion vary Mahomed 
any rule of management which he may, find either not practicable ‘Ismail Arif 


Or not in the best interests of the institution: | Hajes Ahmed - 
i : f : Moolla 
Illustrations of this rule are to be found in almost every alah 

work on Mussulman law. And the authorities lay down that, » Mr. Ameer 

“were the wakif (the founder) to make a condition that the King ' 

or Kazi should not interfere i in the management ef the wakf, still 

the Kazi will have his superintendence over it, for his supervision 

is above everything. j 


‘Their Lordships agreé with the Chief Court that the trans- ` 
. actions which took place in 1871 and 1872 in no way affected | 
the existing trust, and that the trust deed of 1872 did not create 
a new dedication ; the mosque remained as heretofore a public 
mosque, dedicated to the performance of worship by all Sunni 
Mahommedans as originally founded, 


In their Lordships’ opinion, the real point in issue in the 
case, owing probably tothe nature of the pleadings, has to some 
extent been missed by the Courts in India. It has been treated 
as a question involving the determination of conflicting rights 
rather than a consideration of the best method for fully and 
effectively carrying out the purpose for which the trust was. 
created. The suit is brought under S. 539 of the Code, which 
vests a wide discretion in the Court. It declares (omitting, the 
parts not material to this case) that— 


“ whenever the directiin of the Court is deemed necessary for the administration 
" of any express or constructive trust created for public, charitable, or religious 
‘ purposes, the Advocate-General, acting ex officio, or two or more persons having 
a direct interest in the trust and having obtained the consent in writing of the 
_ Advocate-General, may institute a suit in the High Court or the District Court 
‘ within the local limits of whose civil jurisdiction the whole or any part of the 
subject-matter of the trust is situate, to obtain a decree— 


be 
“ (a) Appointing new trustees-under the trust ; 
‘* (e) Settling a scheme for its management; 
‘ or.granting such further or other relief as the nature of the case’’ may require, 
In giving effect to the provisions’ of the section and in ap- 
- pointing new trustees and settling a scheme, the Court is entitled 
to take into consideration not merely the wishes of the founder, 


so far as they can be-ascertained, but-also the past history of the 
4] 
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institution, and the way in which the management has been 


carried on heretofore, in conjenetion with other existing condi- 
tions that may have grown up since its foundation. It has also 
the power of giving any directions and laying down any rules 
which might facilitate the work of management, and if necessary 
the appointment of trustees in she future. 


In the present case, Moclla Hashim, although he was 
assisted by several of his compatriots in acquiring the land on 
which the bamboo mosque was built, was to all intents and 
purposes its original founder; in 1857, when the bamboo structure 
was burned down, he replaced % with a plank building: he and 
his Randheria fellow-townsmen held the mutwalleeship until 187 l. 
Since that date also the management has been ‘carried on by 
people belonging to Randher. In 1862, the lands were purchased 
with money supplied by them, and in 1871 the bulk of the money 
appears to have come from the same source. It is not alleged that 
they have mismanaged the trust or committed any dereliction 
of duty, or tried to introduce: innovations in the services, or 
otherwise interfered with the rights of the general body of 
worshippers. In these circumstances it seems to their 
Lordships, in the exercise of tke discretion which the Mussulman 
law vests in the Kazi, that the Randheria section of 
the worshippers, all other cond‘tions being equal, are preferably 
entitled to the mutwalleeship of the mosque. With regard to 
the case of Ibrahim Esmael vy Abdool Carrim Peermamode *1, 
which has been relied upon on behalf of the respondents, their 
Lordships deem it sufficient to say that the facts to which they 
have referred differentiate it widely from the present case. 


The present case, howerer, in their Lordships’ opinion 
illustrates the mischief of leaving the power of appointing or 
electing trustees in the hands of an indeterminate and 
necessarily fluctuating body of seople, whether they call them. 


` selves Punchayet or Jamaet. In order to avoid so far as 


possible a recurrence of the trouble that has brought about this 
long-drawn litigation, ‘their Licrdships think it desirable, in the 


interests of the institution which form the primary matter 


for consideration, that the appointment of future trustees should 
be trusted to a committee of f the worshippers the composition 
1, (1908) =. R. 35, I. A. 151. 


4 
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of which should be in the discretion of the Judge, with due B.C. 
regard to local conditions and needs, subject to the provision that, Mahomed 


so long as circumstanc:s do not vary, a majority of such committee: Ismail Arifi 
should be Randherias; and thet in settling the scheme the Hajee Ahmad 





Judge should lay down rules for their guidance in the discharge Be 
of any supervisitorial functions that it may appear necessary to lea 
i Mr. Ameer 


confide to them and for filling’up vacancies on their body subject ° Ali. 
to his control. ' 


Their Lordships are accordingly of opinion that the orders 
of the Courts of India should be discharged and that the case 
should be remitted with the following declaration and directions 
to the Chief Court of Lower Burma to deal finally with the 
matter: That all other conditions being equal, the Randheria 
section of the worshippers are preierably entitled to manage and 
act as trustees of the Sunni Juma Musjid, of Rangoon ; that the 
appointment of future trustees shculd he entrusted to a committee 
of the worshippers the composition of which committee should be 
in the discretion of the Court, with due regard to local needs 
and conditions, subject to tae provision that, so long 
as circumstances do not vary, a majority of such committee should 
be Randherfas; and that in ‘settling the scheme the Court 
should lay down rules for the guidance of the committee in the 
discharge of any supervisitorial functions that it may appear 
necessary to confide to them, and ‘or filling up vacancies on their 
body subject to its control. | 

As regards the costs in the Courts below, the trustee-defen- 
dants will have their costs out of the funds of the institution ; the 
rest of the parties will bear their own costs. 


The parties will bear their own costs of these appeals. 

And their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitors for appellants :—Bramall and White, 


Solicitors for respondents :— drnold and Son. 
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= PRIVY COUNCIL. - : 
[ On appeal from the High Dourt of Judicature at Madras. | 
Present:—The Lord Chancellor, Lord Atkinson and Sir 


John Edge. i 
Maharaja of Bobbili ... Appellant * 

v. 
‘Sree Rajah Narasaraju Peda Balaria Respondents —- 


Simhulu Bahadur Garu and another. 


Indian Limitation Act, 1908, Schedule I. Act 182 (5)— Application to the pro- 
per Court—Decree transferred to another ‘Court for execution—Attachment by the 
latter Court of immoveable property w-thin tts jurisdiction—Copy of the decree noi 
returned to the original Court—Application for sale of the attached property to the 
original Court —Application, noi an agplication to the proper Court—Copy of decree 
returned to the original Court—Applexation for sale of attached property to the 


original Couri—Not an application to the proper Cowri—Civil Procedure Code 
1882, Ss 228,224, 228 and 230. 


The district Court of Vizagapatam passed a money deoree on the 5th April 
1904 and sent a copy of the decree for execution to the Court of the District 
Munsif of Parvatipur. The District Munsif attached certain immoveable proper- ` 
ties within the local limits of his jurisdiction. At atime when the copy of the 
decree sent for execution had not bean returned to the District Court, Vizaga- 
patam, the decree-holder applied, on tae 18th:December 1907 to the District Court 
for sale of the attached properties and for notice to the judgment-debtor under. S.248 
of the Civil Procedure Code, 1882. Ths application was returnedefor amendment of 


_ certain defects and it was again presented to the District Court without having ' 
‘been amended and was recorded by the court without any further action being 


taken thereon. On the 27th July 1919, the decree. holder again applied to the 
District Cou rt to execute the decree by selling the properties attached by the 
District Munsif of Parvatipur. The District Munsifs returned fhe copy o’ the 
decree sent to him for execution witha certificate of non-satisfacticn, ouly on the 


` Brd August 1910. 


Held, The application for execution in 1910 was barred by limitation under 
Act 192 (5) of the Limitation Act, 1908 because the application of 1907 was not 
one made to the proper Court. Having regard to Ss. 223, 224,228 und 280 of the 
Civil Procedure Code of 1882, and tothe circumstance that it was the duty of the 
District Munsif, Parvatipur to exéctte the decree so far as it could’be executed 


by that Court the proper Court to execute the decree by sale of the immovable 
properties was the District Munsif’s Court of Parvatipur. 


The application of 1910 for execrtion by sale was not itself an application to 

the proper Court. 

The facts are fully statec in their Lordship’s judgment. 

The judgment of the High Courtappealed against is reported 
in 23 M. L. J. 236. | 

L. De Gruyther, K. C. and B. Dube appeared for the appellant. 

The respondents did not appear. 

* 14th July 1916 
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The judgment of their Lordships was delivered by 


Sir John Ldge:—This is an appeal from a decree, dated the 
2nd May, 1912, of the High Court at Madras, which affirmed an 
order dated the 25th October, 1910, of the District Judge of 
Vizagapatam dismissing an applicasion of the 27th April, 1910, 
for the execution of a decree of the 5th April, 1904, on the ground 
that the application was time-barred when it was made. The 
question as to whether the application of the 27th April, 1910, 
was barred by limitation depends or whether a previous applica- 
tion for the execution of the decree which had been made on the 
13th December, 1907, was made to the proper Court 
within the meaning of Article 1&2 of the second schedule 
of the Indian Limitation Act, 1908. The period of limitation 
applicable in this case was three years from the date of applying 
in accordance with law to the proper Court for execution, or to 
- take some step in aid of execution of the decree The respon- 
dents have not appeared and have not been represented in this 
appeal.’ The facts, as their Lordships have ascertained them 
from the papers in the record before them, may be briefly stated. 


The appellant, on the 5th April, 1904, obtained a money 
- decree against the respondents in the Court of the District Judge 
of Vizagapatam. . | 

In September 1904 the appellant presented a petition to the 
Court of the District Judge by whica he prayed that the decree 
should, be sent to the Court of the Munsif of Parvatipur for 
execution on the ground that the properties of the respondents 
were situate within the local limits of the jurisdiction of the 
Court of the Munsif, and thereupon the District Judge by his 
order of the 80th September, 1904, made under S. 223 of the 
Code of Civil Procedure, 1882, sent the decree for execution to 
the Court of the Munsif of Parvatipur, and in compliance with 
S. 224 of that Code sent to the Court of the Munsif (a) a copy of 
the decree; (b) a certificate that satisfaction of the decree had not 
been obtained by execution within the jurisdiction of the District 
Court; and (c) a certificate that no arder for the execution of the 
decree had been made except the ozder for the transfer of the 
decree. . 

On the application of the appellant the Court of the Munsif 
of Parvatipur in execution of the decree attached immovable 
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P. ©. property of the-respondents which was within the local limits 
Maharaja of Of the jurisdiction of that Court. Subsequently on’ the 10th 
Bobbili March, 1905, two months’ time was, on their application, granted 


Rajah by the Court of the Munsif under section 305 of the Code of 

Pode Baleria Civil Procedure, 1882, to the respondents, and it is stated that the 

SERTE petition for execution was d.smissed. No further steps were taken 
Garu. to get the decree executed by the Court of the Munsif. l 


Sige Our the Sth July, 1907, heap knta tothe Coural 
the Munsif for a copy of the decree which had been sent to that 
Court under section 224 of the Code of Civil Procedure, 1882, and 
by order of the head clerk ^Z the Court of the Munsif of the llth ` 
J uly, 1907, he was informec that “No copy of decree in record. 
It appears that it was returned to the District Court with non- 
satisfaction certificate’ ‘That information was incorrect. On the 
13th December, 1907, the eppellant presented a petition to the 
Court of the District Judge in which he alleged that he had 
presented in 1905 a petitior to the Court of the Munsif of Parva- 
tipur for the attachment of she immovable property of the respon- 
dents ; that the attachment was made ; and that subsequently the 

- decree had been retransferred to the District Court ; and prayed 
(1) ‘that the property desczibed in the schedule bereto attached - 
may besold under section 287 of the Civil Procedure Code 
for the realisation of the amount mentioned in column 8, and 
further costs in execution’’; and (2) that notice under section 248 
of the Code of Civil Procedure, 1882, might be issued ‘to the 
respondents. No property was, in fact, described in the 
schedule, but in their Lordships’ opinion it is plain that 
the object of this petition was to obtain from the Court of 
the District Judge an order for the sale of the property 
which had been attached by order of the Court of the Munsif. 
‘The petition, being defect.ve, was returned to the appellant for 
amendment, and without saving been amended was again pre- 
sented to the Court of the District Judge on the 28th January, 
1908 ; the fact that it had been presented was, by order of the 
District Judge, recorded on the 25th March,- 1905, but nothing 


further appears to‘have been done on that petition. 


The next thing which happened was that, on the 27th April, 
1910, the appellant presented to the Court of the District Judge 
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a petition for the execution of the decree by sale of the, immoy- 
able property which -had been attached by the Court of the 


Munsif. . In that petition the appellant alleged that the decree ` 


had been returned by the Court of the Munsif to the Court of 
the District Judge. On the 12th July, 1910, the District 
Judge directed that the Munsif of Parvatipur should 
be requested to report whether the copy of the decree was 
retransmitted to the District Judge’s Court and, if so, when. 
On the 3rd August, 1910, the Munsif of Parvatipur returned to the 
Court of the District Judge the zopy of the decree which had been 
sent to the Munsif’s Court for execution and the certificate of 
‘non-satisfaction. In October 1910 the District Judge proceeded 
to deal with the petition of the 27th April, 1910, of the appellant, 
who was represented by a vakil, and on the 25th October, 1910 
held that the petition of the 27th April, 1910, had not been 
presented to the proper Court, and that the petition of the 18th 
December, 1907, not having been presented to the proper Court 
the presentation of the latter petition did'not prevent limitation 
running, and dismissed the application for execution as having 
been time-barred, and also apparently as having been presented 
to the wrong Court. 


The appellant appealed to the High Court at Madras, which 
by its decree of the 2nd May, 1912, affirmed the order of the 
` District Judge of the 25th October, 1910. From that decree of 
the High Court this appeal has been brought. 


As the decree of the 5th April, 1904, had by order of the 
Court of the District Judge been sent on the 30th September, 
1904, to the Court of the Munsif of Parvatipur for execution 
by the latter Court, and as the copy of the decree with the 
non-satisfaction certificate was not returned to ihe Court of the 
District Judge until the 3rd August, 1910, and as the petition 
of the 13th December, 1907, was for execution of the decree by 
sale of the immovable property of the respondents which was 
within the local limits of the jurisdiction of the Munsif’s Court, 
their Lordships, having regard particularly to sections 223, 
224, 228, and 230 of the Code of Civil Procedure, 1882, are 
satisfied that when that petition of the 13th December, 1907, 
was presented to the Court of the District Judge that Court was 
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not the proper Court to which the application to execute ‘the de- 
cree by sale of the immovable propsrty which had been attached 
by the Court of the Munsif saould have been made, and that the 
proper Court to which that application should have been made 
was the Court of the Munsiff of Parvatipur, as that was the Court 
whose duty it then was to execute the decree so far as it could be 
executed by that Court. Ccnsequently, the application by the 
petition of the 27th April, 1910, was. when made, time-barred 
under Article 182 of the firstschedule of the Indian Limitation 
Act, 1908 as no application had been made within three years in 
accordance with law to the proper Court for execution, or to take 
some step in aid of executior of the decree. Further, their Lord- 
ships agree with the District Judge that the application of the 
27th April, 1910, was not made to the proper Court. 


Their Lordships will hambly advise His Majesty that this 
appeal should be dismissed, 


Solicitors for Appellant :—Douglas Grant. | 
C. A, S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Oldfisld and Mr. reuse Sadasiva 
_Aiyar. 
- Public Prosecutor tad Appellant * 


V. 
. Madhava Bhonjo Santos and 
seven others ... Accused, 
Penal Code, Ss. 186 and 484 —Obstructioa to public sex vanit—Act done tn excess of 


authority—Good faith—Survey and Boundaries Marks Act (IV of 1897) S. 17 (a)— 
Removal of landmarks fixed by surveyor outside authorised area, tf an offence. 


Where a surveyor empowered by a notitication under S. 17 (a) of the Survey 
and Boundaries Marks Act to sutvey certaim lands, in good faith and under colour 
of his office entered upon the lands of the accused and fixed demarcation stones on 
_them and the accused obstructed the surveyor in measuring the lands and removed 
the demarcation stones Held that the accused were guilty of offences under Ss. 186 
and 434 of the Penal Code, though it might be proved that the lands cn which the 
surveyor carried on his operations were not actually included in the notification. 


Queen Empress v. Pukot Kotu 1, Queen Émpress v. Tiruchittambala Pattar 2, 
Empress v. Poomalai Udayan 3, Abdul Gafcr v. Empress +, Lilla Singh v. Queen 
Empress 5, Bhawoo Jiwaji v. Moolji 6, Empress v. Tulsivam 7, Empress v. Janki 
Prasad 8 referred to. 

Appeal under S. 417 of the Code of Criminal Procedure, 1898, 
against the acquittal of the aforesaid accused by the Court of the 
Headquarters Deputy Magistrate of Chatrapur in Criminal Appeals 
Nos. 136 to 148 of 1915 preferred against the sentences of- the 
Court of the Tasildar Magistrate of Chatrapur in Calender case 
No. 46 of 1914, 


The Public Prosecutor for Government. 
T. Prakasam for the accused. 


The Court delivered the following . 

Judgments :—Oldfield, J:—-Th2 Sub-divisional Magistrate 
dealt with this case in appeal in an unsatisfactory way without 
finding on the majority of — of fact and with reference 
- only to the law. 

.On such findings of fact as we have and on those which 
for the purpose of argument, we must assume, Ist prosecu- 
tion witness, a surveyor’ empowsred to survey the Biridi 


*Crl. App. No. 748 of 19185. 25th July, 1916. 
1. (1896) I.L R. 19 M. 849. 9. (1896) I. L. R. 21 M. 78. 
3. (1898) I. L. R. 21 M. 296. 4. (1896) I. L.R. 28 C 896. 

` 5. (1894) I. L. R. 22 6. 286. 6. (1888) I. L. R. 12 Bom 377 
7. (1888) I. I. R. 18 Bom. 168. .„ 8. (1886) I. D. R.8 A. 298. 
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Estate under Section 17 (a) of. Act IV of 1897, put up some 
boundary marks on what he thought was the estate boundary and 
was engaged in taking measurements on what he thought was 
the estate land, when accused “came across” his chain and 


. after, asking who he was, told him not to measure.. Accused, who 


also removed the marks already set up, were charged with offen- 
ces punishable under sections 186 and 434 of the Indian Penal 
Code. > ` 


The Magistrate has acquitted the accused of the latter offence 
on the ground that the marks were not fixed by a public authori- 
ty, apparently because the marks were fixed on the Jand in dispute 
between the Biridi and the adjacent Palur estates and in the 
possession of the tenants ofthe latter and the notification em- 


powering lst prosecution wiimess did not authorise him to fix 


marks or enter on Palur. This finding however included nothing 


‘as to the ownership of the disputed land and on adjudication that 


it did not belong to Biridi and therefore, as it stands, was insuff- 
cient to support the decision. And further, section 434 deals with 
all marks fixed by the authority of a public servant, such as Ist 
prosecution witness immediately was, without distinction between 
those fixed.correctly and incorrectly and without reference to the 
propriety of his exercise of his authority in the particular case. 
This part of the decision would therefore in any event be unsus- 
tainable. : 


The Magistrate’s reasoning as to section 186 in accordance 
with which the case has been argued before us, is similarly foun- 
ded, though if gains additional plausibility from the fact that 
prosecution witness’s conduci in entering on accused’s land, if it 
was accused’s, was prima facie a trespass. It was then, however, 
a matter for decision whether accused had a right of private de- 
fence and whether it was taken away by section 99 of the Indian 
Penal Code or whether, as it is argued, that section is applicable 
only when the public servant concerned has acted in strict ac- 
cordance with law. On the first point, it is not clear how Ist 
prosecution witness’s intention was among those enunciated in 
section 441 of the Indian Penal Code and there is no finding that 
it corresponded with any of ‘them. On the second point, it is in my 
opinion unnecessary to consider the cases from other Presiden- 
cies, which have been relied on before us, when the decisions of 


1 
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this High Court, Queen Empress v..Pukot Kotu 1, Queen Empress 


` v. Toruchittambala Pattar ®, and Queen Empress v. Poomalai . 


Udayan ®, which we are bound to-follow are available: They are 
against the view of the law for which accused contend. It is un- 
necessary therefore to’ say more regarding it than that the argu- 
ment based on accused’s possession of a right of private defence, 
gives no effect to the words in section 99 “ under colour of ‘his 
office, though that Act may not be strictly justifiable by law ” 

The question which the Magistrate should have considered and 
must now deal with, is whether lst prosecution witness was 
acting in good faith, that is with due care and attention, and the 
measure of due care and attention to be insisted on depends on 
the circumstances of the particular case and in this case has not 
yet been ascertained. 


Though the utility of Prosecutions such as this depends large- 
ly on their promptitude, the present proceedings were not instituted 
for over 4 months after the occurrence they arose from; and the 
trial before the Sub-Magistrate ended over 18 months after it. 
It is particularly unfortunate that we cannot deal with the case 


finally. In the circumstances, howsver, we must set aside the 


lower appellate Court’s decision anc direct a rehearing of the 
appeal in the light of the foregoing with reference to good-faith 
of the Ist prosecution witness and the other questions raised in 
the appeal grounds ‘but not yet considered. The appeal will be 
reheard by the District Magistrate or any other first class Magis- 
trate to whom he may transfer it for d: sposal, other than M. R. Ry. 
D. Umamaheswara Row. 


Sadasiva Aiyar, J:—This is an appeal by the Government 
against the acquittal of the accused who were charged under 
sections 186 and 434, Indian Penal Cade with having obstructed a 


Government Surveyor from measuring a’ Banjar land situated im 


the boundary between the Biridi Zamin Estate and Palur Zamin 
Estate and with removing the field stones planted by the said 
surveyor along what he considered to be the boundary line. ` 


The accused were convicted by she Tahsildar: Magistrate of 
Chatrapur after a protracted trial and sentences of fine were 





1. (1896) I.L.R. 19 M. 349. 2, (1896) ILL.R. 21 M. 78, 
3. (1898) LL.R. 21 M. 296; 
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imposed on the accused. I find that the date of the charge sheet 
is 3rd April 1914 and the date of Tahsildar’s judgment is 28th 
March 1915 nearly a year later. S 


On appeal, the first class District Magistrate without aie 
into the facts in detail quashed the convictions on the following 
conclusions :—1. “The survey of the disputed land in the- 
boundary between the two estates “does not seem to be covered 
by the notification under & 17 (a) of Act 1V of 1897 (The 
Surveysand Boundaries Act) which relates only to the Biridi 
estate. ” 2. “ The action of the surveyor in entering upon and 
surveying land which from the evidence appears to belong to 
Palur Estate, is not justified and authorised, there having been 
no attempt on the side of the prosecution in the case to prove 
clearly and beyond all possibility of doubt that this land belongs 
to Biridi estate and not Palur estate.” (I might add. that the 
eight accused persons are the servants or tenants of the proprie- 
tor of the Palur Estate). I must say that the finding of the 
Deputy Magistrate on the question whether the lands be- 
long to the Biridi or the Palar estate is not satisfactory. I, how- 
ever, gather from his judgment that he intends to find that the 
lands which were attempted to be further surveye¢ by the Prose- 
cution witness No. 1 (surveyor) and on which he had planted the 
stones in dispute did belong to the Palur estate, 


The learned appellate Magistrate argues (see paragraph 6 of 
his judgment) that, the stones having been fixed on land which 
the surveyor was not authorised to survey, the land marks fixed 
by him do not come within the meaning of the words “land 
marks” fixed “by the authority of a public servant” found in 
S. 434 of the Indian Penal Code. He therefore acquitted the 
accused of the offence under §. 484 of the Indian Penal Code. 
Then-he says in respect of the offence under S. 186, that “ the 
removal” (of the stones) “‘was the obstruction for which the 
appellants were found guilty under S. 186 of the Indian Penal 


Code and thatas the removal itself was not an offence under 


S. 484, it followed that there was no obstruction also under S. 186. 
The Deputy Magistrate seams to ignore the fact that there is 
evidence on the prosecuticn side not only about thé removal of 
the demarcation stones but also about the fact that the surveyor 
was obstructed from taking measurements by some of the accused 
standing across the measuring chain and preventing the surveyor 
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from taking measurements. The Tahsildar Magistrate also has not 
kept the two facts separately in his mind when writing the con- 
cluding portions of his judgment. S. 434 of the Indian Penal Code 
uses the words, “the authority of a public servant.” S. 186 uses the 
expression, “ any public servant in the discharge of his public 
functions.” An analogous S. 188 uses the words “ the lawful 
authority of any public servant,” The Deputy Magistrate was 
evidently of opinion that unless the scrveyor was legally authorised 
and was discharging the functions as surveyor legally and under 
such due authorisation, the removal Df the land marks fixed by 
him would not be the removal of the marks fixed by 
“authority of the public servant’’ and that obstruction to his 
acts would not be obstruction to his “discharge of his public 
functions ” and hence the acts of the accused would not fall under 
S. 4384 and 186 of the Indian Penal Dode. 

So far as S. 156 of the Indian Fenal Code is concerned, there 
are no doubt, several Calcutta decis:ons; (See Abdur Gafur v. 
Queen Empress 1 and in the Matter of Baroda Kanto Paramanick 
and another 2 in support of the view of the Deputy Magistrate. 
That Court has taken a similar view as regards offences under 
S. 183 also. (Sse Gunga Narain Poddar v. Beboo Mundal 3, Lilla 
Singh v. Queen Empress 4, Adhar Midday v. The Empress 5.) 
The Bombay High Court in Reg v. Vyankatrav Shrinivas © held 
that if a public servant bona fide believed that he was discharging 
‘his public functions within the scope of his authority even 
though he was mistaken as to the extent of his powers, an 
obstruction caused to him would be punishable under 8. 186 of 
the Indian Penal Code. This decisioc was approved of in Bhawar 
Jivaji v. Moolit 7. In Queen Empress v. Tulsiram 8 however, it 
was held that though a public servant, that is, a surveyor acted in 
good faith under the orders of a Collector in trying to measure 
‘a land, as the Collector’s order was wholly illegal and entirely 
ultra vires, the obstruction caused by the accused to the survey 
would not amount to an offence undez S. 186 of the Indian Penal 
Code. 

It was. held in. Queen Empress v. Janki Prasad 9° that 


obstruction to the execution of a warrant which was sealed but 


. 1. (1896) I. L. R. 28 ©. 896. 2, (1896) 10. W.N. 74. 
8. (1867) 7 W. R. Cri. 12. - 4, (1894) I. L. R. 22 C; 286. 
3 (1900) 5 ©. W. N. 391. 6. (1870) 7 Bom H.C.R. (Cr). 50. 
. (1888) I. L. R, 12 B. 877 8. (1888) I..L. R. 18 B, 168, 


9. (1886) I, L. R. 6 A, 298, - 
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which was only initialled by the officer issuing the warrant (in- 
stead of being signed) did render the obstruction punishable under 
S. 186 of the Indian Penal Code if the officer executing the warrant 
acted in ‘ good faith. ’ 

In Madras it has been heid consistently as regards offences 
both under sections 183 and 186 of the Indian Penal Coode that 
the good faith of the public servant would render the accused’ s act 
an offence, though the public servant was acting illegally. See 
Weir Ist Vol. pp. 127 to 129, Queen Empress v. Pukot Kotu 
and others 1, Queen Empress v. Poomala, Udayan 2, Queen 
Empress v. Tiruchittambala Pattan 3 and Queen Empress v. 
Ramayya 4. No doubt Mr. Justice Shephard in I. L. R. 21 
M. 78 distinguishes the case in Lilla Singh v. Queen Empress 5 
and does not dissent therefrom, but Iam of opinion that the 
decision in Queen Empress v. Poomalai Udayan ? is wholly 
irreconcilable with the Calcutta decisions, At page 298, it is 
said that if the act of the public servant, “ however irregular and 
illegal it may have been,’’ was done in good faith under the 
colour of his office, the offence under section 186 would be 
committed if he was obstructed. | . 

The Deputy Magistrate aas not applied‘ hise mind to the 
question whether the surveyor acted in good faith. Section 99 
clause (2) of the Indian Penal Code, no doubt in terms applies 
only to the right of private défence against the act of a public 
servant acting in good faith under the colour of his office but 
that section has been held by this court to throw light on and 
govern the interpretations of the expressions “lawful authority’, 
and “discharge of public funcsion” found in sections 183 and 186 
of the Indian Penal Code ard I think it'is too late to raise the 
question whether it is strictly logical to interpret sections 183 and 
186 in the light of section 99 Cl. 2. 

As’ regards “good faith” we held in a case decided very ` 
recently that if the public ssrvant did not exercise due care and 
caution in arriving at his opmion that he had authority to do the 
obstructed act, he cannot be said to be acting in good faith. 

Even if tne surveyor in this case had no authority to go 
upon the Palur estate lands to measure them and to fix demarca- 
tion stones upon them, if he in good faith believed that he had 


1. (1896) I. L.R. 19 M. 349. 2. (1898)I. L. R. 21 M. 296. 298. 
8, (1880) I. L. R. 21 M. 78. ~ 4. (1888) I. L, B. 13 M. 1148, 


5. (1894) I. I. R. 22C. 296, 
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such authority or that the lands were- really in Biridi Estate, 
the obstrcution to him would, fall undet section 186. Though 
‘there is no express: decision as regards the words “authority ot 
a public servant” used in section 434 of the Indian Penal Code, 
I think thé same considerations would. apply to an offence under 
that section as to an offence under sections 183 and 186. 


The question whether there was any act of obstruction on 
the part of the accused or some of them to the measurement by 
the surveyor has also been_not considered .by the Deputy 
Magistrate. Mr. Prakasam for the accused argued that the 


evidence was not sufficient to prove more than a verbal 


remonstrance or representation to the surveyor but this isa 
question of fact which should be decided by the appellate Magistrate 
on the evidence. The order of acquittal by the Deputy Magistrate 
is therefore set aside. The District Magistrate himself or any 
First Class - Magistrate (other than Mr. Umamaheswara Row) to 
whom he might transfer the appeals for disposal shall hear the 
appeals Nos. 186 to 143 of 1915 on the file of the Deputy 
Magistrate of Chatrapur afresh in the light of the above remarks 
and dispose of them according to law, 


A. Ns Vote 


IN THE HIGH COURT OF J UDICATURE AT MADRAS, 
Present;—Mr. J ustice Seshagiri Aiyar ‘and Mr. Justice 


Phillips. oe i Ea l 
Laxmipathaya , | sie AEREN * (Plaintiff) 

e D. ; 
Ramachendra E Respondent (Ist (Defendant. 


_ Res judicata—Pinding that tenant is a lessee from year ‘to year But notice to 
quit insuf ficient—Conclusiveness as to the nature cf the tenancy—Title by adverse 
possession— Losing Possession under a decree subsequently reversed—liffect of on 
acqwisilion of title—Evidence Act, S. 114. 

Plaintiff sued to eject the defendant on the footing that he wasa tenant from 
year to year. Defendant pleaded that he was a permanent lessee and was not 
liable to be ejected. Plaintiff contended that -the decision in-a previous suit in 
which the District Court had allowed his suit in ejectment holding that the 
tenancy was only one from year to year but the High Courtin Second Appeal 
dismissed the suit on the ground of insufficiency of notice to quit, operated as 
res judicata on the question as to the nature of ths tenure, Held that it did not. 


Nundo Lall Bhuttacharjee v. Bidhoo Moole Debee 1, Thakur r Magun Bane: 
Thakur Mahadev-? followed. 


n a Se, 


*, B. A. No. 2156 of 1914. . ait oe +> 18th April, 1916. 
1. (1887) I. L. R. 18 Cal, p. 17. . 2, (1891) I. L. R. 18 Cal. p. 647. 
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' Where the defendant claimed tit.e by adverse possession for 12 years but during 
a portion of that period his possessioa was disturbed by the plaintiff under a decree 


of court which was reversed in appeal. Held that the possession of the plaintiff 
during the said period -would not,erure to the defendant and the defendant did 
not acquire a title by prescription. 

Held, further, that from a statement in the Collector’s order cancelling the 
defendant’s lease, that the order should be communicated to the parties concerned, 
the court may infer under S. 114, Hvidence Act that the order was so communi- 
cated . 
Second Appeal against the decree of the District Court of 
South Canara in Appeal Suit No. 877 of 1913 preferred against 


the decree of the Court of the District Munsif of Kasaragode in 


_ Original Suit No. 294 of 1999. 


M. O, Parthasarathy Aiyangar and K. P. Lasmana Rao for 
Appellant. 

B. Sttarama Rao for Respondent. 

The Couri delivered the following . 

Judgment :—The plaintiff as Moktesor of a temple sues to eject 
the 1st defendant. Among other pleas the defendant contended 
that he is a mulgeni tenant and is not liable to be ejected. He also 
denied that his defence was not barred by ves judicata. To 
understand this last contention, it is necessary to state that the 
present plaintiff sued the present Ist defendant and ‘others on a 
previous occasion to recovar possession: The District Munsif 


‘and the District Judge held that the 1st defendant was only a 


chalgeni tenant and must surrender possession (0.8. No. 77 of 
1903 and A.S. No. 274 of 1905). In Second Appeal (S.A. No. 
155 of 1906), the High Court held that the notice determining the 
tenancy was insufficient and refused to decreé possession. Hence 
the plea of res- judicata. 

The District Munsif in the present case has come to the 
conclusion that the 1st defendant was only a chalgeni tenant and 
gave a decree to the plaintif. On appeal both on the merits and 
on the plea of res judicata, the District Judge has disagreed with — 
the Court of First Instance. 

In Second Appeal Mr. M.O. Parthasarathy Aiyangar contends 
that the decision in S.A. Nd. 155 of 1906 is res judicata ‘against 


‘the Ist defendant, as the decision as to the sufficiency of the 


notice necessarily involves the finding that the tenant had no 
occupancy right, and -relies on Bayyan Naidu v. Suryanara- 


yana 1, and Muthammal v. Secretary of State for India 2. After 


. 1. (1912) L-L.R. 37 Mad. 70=28M.L.3.548. 2. (1914) a7 MJ. 529, 
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/ ld 


careful consideration, we are unable to agree with learned counsel - 


on this point. The plea of res judicata being one in restraint 
of the right of a litigant fo have his case fully tried and deter- 
mined, the judgment which ie pleaded in bar of this right must 
be strictly construed. The judgment of the learned Judges of 


this Court in Second = lends icself to two possible construc- 
tions :— 


(a) that they accepted the finding that the defendant was 
holding only as a chalgeni tenant, but held that the notice to quit 
was insufficient or 


(6) that they assumed without deciding t that the defendant 
had only the chalgeni tenure, but held that even on thai assump- 
tion he was not liable to be evisted as there was no proper 
notice. 


We think that the Finda are entitled to claim the latter 
alternative. This view is in ascordance with the decision ‘of the 
Calcutta High Court in Nundo Lali Bhuttachariee v. ` Bidhoo 
Mookhy Debee1 and Thakur Magundes v. Thakur Mahadeo 
Singh 2. We therefore hold that the Jefendants are not barred by 
res judicata. 

On the merits, we are unable to uphold the judgment of the 
District Judge. The major portion of it is devoted to canvassing 
the reasons given by two of the District Munsifs who heard the 
case (the first at the original trial and the second after remand). 
A large number of documents have been filed and there is a 
considerable hody of oral evidence. Especially when the appellate 
Court reverses a finding of fact. it ought to apply its mind to the 
consideration of the whole of the evidence inthe case. Moreover, 
it is doubtful whether the District Judge is right in holding that 
the burden was on the plaintiff to shcw that the direction of the 


Collector in Exhibit CCC was actaally communicated to the | 


ancestor of the defendants. The presumption is that official acts 
have been performed in the usual couzse ; and when we find that 
the Collector directed his immediate Y in specific terms 
that he should communicate to the applicants that hé-is not grant- 

ing them a mulgeni lease, the presumption is that the ‘direction 
was carried out. The Judgment of tke District Judge is vitiated 
by this initial conclusion Eeoer ding tae origin of the possession. 


1. (1887)1.L.R.18Cal.p.17. , 2. (1891) LER. 18 Cal. p. 647. 
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For all these reasons, we must reverse his finding on the merits 
and dirèct him to record a revised finding on Issues II, IV and V. ` 

The finding should be submitted within two months from 
this date and seven days will be allowed for filing objections. 

[In compliance with th order contained in the above Judg- 
ment, the District Judge of South Canara submitted the following 

‘“4, My finding on issues II and IV are accordingly :— 

On Issue I] :—The defendant’s predecessor acquired no more 
than a chalgeni interest in tie suit property. 

On Issue IV -—The pla ntiff’s claim is not barred by adverse 
possession on the part of the defendant. 

5. As to Issue V:—Tke parties agree that the improvements 
may be valued at Rs. 207-8-0, as fonnd by the lower Court.’] 

This Second Appeal came on for final hearing on the 18th 
October after the return of tae finding of the Lower Appellate 
Court. | 

M. O. Parthasarathi Iyengar and K. P. Lasmana Bao for 
the Appellant. 

B. Sitarama Rao for the Respondent. 

The Court delivered the following 

Judgment :—The finding is that the order of the Goileater 
cancelling the mulgeni lezse was communicated to the defen- 
dant’s predecessor. Mr. Sitarama Rao contends that illustration 
(e) to section 114 of the Indian Evidence Act can have no appli- 
cation to orders like the one’in question and relies on Narendra 
Lal Khan v. Jogi Hari 1. With reference to this argument it is 
enough to point out that illustration (e) is not exhaustive and 
that the general language of the section applies to all acts and 
proceedings which might be presumed to have been done in the 
asual course of business. ‘he section and illustration (f) support 
the view taken by the Distzict Judge. We must therefore hold 
that the defendant did nob come as a. mulgeni tenant. We 
must also hold that his possession commenced as a chalgeni 
tenant. The factthat he has not been able to produce any 
mulgeni lease points to this inference. 

It was then argued that a chalgeni tenant is a tenant at will 
and that at the end of the iirst year, possession became adverse. 
In South Canara all tenancies which are not permanent are 
none spoken of,.as chelgeni leases. The lease was one for 

T. -(1903) T. L. B. 82 Cal, 1107, 





~~ 
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cultivation and the presumption is that it was.a lease from yeaz Laxmi- 
to year. Iti is. clear that the defendant continued in possessior l ae ia 
and rent was ‘accepted by the trustee. Applying the principle o: Rame- 


section 116 of the Transfer of Prope-ty Act, it must be held that eee 
the defendant held over as a lessee from year to year until 1894 

when he set up title as a mulgeni tenant. The receipts by the 

trustee reciting that the defendant is a mulgeni tenant cannot be 

regarded as an assertion of right by the defendant. In this view, 

the question is whether for 12 years the defendant held as a 

mulgeni tenant. 

Although the assertion was adei in 11894, a suit was brought 
in 1903 by the trustee to eject him. The trustee got possession 
under the decree of the Court below which was reversed in Second 
Appeal. In consequence of this distarbance of possession, the 
continuous possession which the defendant was bound to have 
proved was broken. The decision in Narayanan Chetty v.: Kan- 
nammal Achi 1 relied oa by My. Sitazama Rao is no authority 
for the position that the period during which possession was taken 
under a hostile title would enure for the benefit of the original 
holder. 


We agree with the District J udge that the defendant did not 
acquire a prescriptive title, 


We reverse the decree of the lower Appellate Court and 
restore that of the District Munsift. Hach party will bear his 
own costs throughout. 

C A. S. 


——ae 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Phillips. 


i 


Veerabhadrah Aiyar ... Appellant * 
he Veera- 
bhadrah 
President, Corporation of Madras © u Respondent. - e 
Madras City Municipal Act (ITI of 1904)}—E£. 180 —'"“ Gross annual rent ”— Presié ent 
Meaning—Lease of cocoanut garden —Rs. 20 per mensem to be paid by tenant if he pre ta 


watered garden and Rs. 50 per mensem if landlord Lid so—Assessment—Principle. 





*Ref.CaseG6of1915. © - | 24th July, 1916. 
1- (1904) I; L. R. 28 M-88ag. 


— 
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: Vasra- Where under a lease of a cocoanct garden the tenant was to pay a rent of 
bhadrah Rs. 20 a month and to keep the garden watered but pay Rs. 50 a month if the 
Alyar, landlord had to water it and the tenant left the landlord to water the garden, held 
President that the “gross annual rent” of the garden within the meaning of S. 180 of the 


Corporation Madras City Municipal Act was Rs. 50 a month, being the amount paid to the 
of Madras. landlord for the occupation of the garden and the enjoyment of the usufruct. 
Case stated under S. 176 of the Madras City Municipal Act 
(Act III of 1904) by the Ckief Presidency Magistrate, Egmore, 
Madras in Municipal Appeal No. 9204 of 1915 on the file of his’ 
court. - 


C. Veeraraghava Aiyar for Appellant.. 


K, C. Desikachariar fo: P. Doraisami Iyengar for Respond- 
ent. 


The Court delivered the following 


‘Judgment :—FPetitioner in this case owns a cocoanut garden, 
which he has leased to a tenant. Under the lease the tenant is 
to pay Rs. 20 per mensem as rent and to keep the garden 
properly watered. If he does not want to water the garden, or 
fails to do so properly, she landlord is to arrange for the 
watering and the tenant is to pay Rs. 50 per mensem. The 
tenant has chosen the latter alternative. It is now contended 
thatthe gross rent of the land is only Rs. 20 per mensem, as 
the balance of Rs, 30 is paid to meet watering charges and 
cannot be treated as rent It is, however, perfectly clear that 
the watering does not benefit the tenant alone, but it is also, 
beneficial to the landlord for it preserves his property In good 
condition. If the land were not leased out the landlord would 
have to water the garden and would himself get the usufruct. 
Under the lease he continues to water the garden, but instéad of 
getting the usufruct he gets Rs. 50 per mensem, and this amount 
is clearly the gross rent being the amount paid to the landlord for 
the occupation of the lanc and enjoyment of the usufruct. Gross 
rent is not defined in the Madras Municipal Act but in the. 
Valuation of Property (Metropolis) Act (1869) 32 and/33 Vic. 
(Ch. 67) we find “ gross value ” defined as follows t.e., “the 
annual rent which a tenant might reasonably be expected to pay 
for an hereditament, if tke landlord undertook to bear the expen- 

‘ges necessary to maintain the hereditament in a state to com- 
mand that. rent,.’.-Applyiag this definition we find the gross value 
of the garden to be Rs. 630 i.e., the annaal rent at Rs. 50 per 
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mensem, the amount received by tke landlord for the land main- 
tained in a proper state. 


The Presidency Magistrates ars right in their conclusion and 
we dismiss the-reference with costs. 


A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Wallis Chief Justice and Mr. Justice 
Coutts Trotter. 


Sundara Alyar i ... Appellant * (assignee 
of the rights of the 
| Y. Ist Defendant). 
Krishnamurthi Aiyar (Minor by his Respondents (Plaintiff 
guardian Natesa Aiyar) and another. - and Defendants No. 
1 to 6). 


Hindu Law—Partition—Partial partiticn, limits of —Purchaser of the entire 
share of a coparcener, if-can sue for partition cf certain items of property, reserving 
right to sue for partition of other items. 

In execution of a mortgage decree, plaintiff purchased the undivided share of 
a Hindu coparcener who was entitled to a fotcth of the joint family properties. 
Subsequently the plaintiff sued the other men-bers of the joint family for partition 
and obtained a decree for possession of certain specific properties including the 


suit properties. While executing the decree for possession the plaintif was 


obstructed by the defendant who had, prior tc the plaintiff's suit for partition, 
purchased the suit properties in execution of = decree against the other co-parce- 
ners. Plaintiff thereupon sued the defendant Dr a fourth Share of the properties 
in his hands reserving his right to sue for a skate ‘of fhe ‘oth ar items in the hands 
of other persons. 

Heid, that the plaintiff's suit was unsustzinable as being one for a partial 
partition. 

Nanjayya Mudalt v. Shunmuga Mudal: 1, Venkairama v. Meera Labai 2, 
referred to. 

Second appeal against the ieee of the Court of the Subor- 
dinate Judge of Mayavaram in A. S. No. 429 of 1914, preferred 
against the decree of the Court of the District Munsif of Shiyali 
‘in O, S. No. 97 of 1913. : 

The Hon. Ag. Advocate-General (S. Srinivasa Iyengar) 
A. Krishnaswami Aiyar and C. Krisenamachari for Appellants. 


K.-Narayanaswami Aiyar for .7.. Natesa Aiyar for Respon- 
dents. 


* S. A. No. 1287 of 1915. z 28th April, 1916. 
1. (1918} 26 M. L. J. 5768. . a (1889) I:L. R. 18 M. 275. 


Foi 
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The: Court delivered the following 


Judgment :—The Chief Jıistice:—In this case ane of four 
coparceners mortgaged his share of the joint family properties in 
1895. The assignee of the mortgagee obtained a decree in O. S. 
No. 93 of 1901 on the file of the Court of the District Munsif of 
Shiyali for sale of his interest which was purchased by oné Rama 
Ayyar through whom the plaintiff claims. The plaintiff instituted 
a suit, O. S. No. 200 of 1911 on the file of the Court of the Dis- 
trict Munsif of Shiyali for partition against the surviving 
members of the joint family, and was allotted the suit properties 
among others by the decree. When however he attempted to 
execute: the decree for .possession he was resisted by the first 
defendant who claims under a decree obtained by his predecessor 
in title in O. S. No. 36 of 19C4, on the file of the Court of the 


Subordinate Judge of Kumbakonum against, the surviving members| 


of the joint family for specific performance of an agreement to 
sell and to give possession, which -was executed in 1905 by 
delivery of suit properties. In these circumstances the plaintiff’s 
application for delivery of shese specific.immoveable properties 
was dismissed as they were in the possession of third parties claim- 
ing under an independent title, and he was left to bring the present 
suit to establish such right to present possession under O., XXI R. 


100 of the Code of Civil Procedure. In this- suithe seeks to recover 


the one-fourth share of the copatcener under-whom he claims in 


the items of joint family property now in the possession of the | 
defendants, intending apparently to bring other suits against the. 


person in the possession of other items to recover the coparcener’s 
share in them also. The difficulty has arisen from the fact that 
the defendants in possession of these items were not made parties 


to the present plaintiff's partition suit O.S, No. 200 of 1911. If- 


that had been done, the cours following its ordinary practice would 


have allotted. other items to the plaintiff in respect of the share 


of. the coparcener under whom he claims. According to the 


finding of the Subordinate Jadge it is not shown that the plain-. 
tiff’s next friend knew of the defendants’ rights when he filed O.S. 


No. 200 of 1911 but he migat easily have found out about them. 
In this state. of things the defendants have raised the objection 
that the plaintiff i is not entitled to bring a suit tor partial parti- 
tion. This objection was allowed by’ the-District Munsif, but 
overruled by. the Subordicate Judge purporting to act on the 


"~ 
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authority of certdin decisions which, as was admitted at the bar, 
do not really conclude the case. As observed by Bakewell J. 
in Nanjayya Mudals v. Shunmuga Mudal, 1, the rule against 
partition-is a mere processual law. ‘It is dictated by considera- 
tions of convenience and had not been adhered to in certain 
classes of cases in which apparently it was considered to lead to 
inconvenience. In Venkatarama v, MeeraLabas *, this court 
applying the rule againt partial partition refuse to allow the ali- 
enee from one coparcener of a specifie item of joint family 
property to sue the remaining coparceners for his alienor’s share 


in that: item and left him to enforce his rights im a general suit 


for partition. On the ‘other hand in Chinna Sanyasi v. Sur- 
ayya 8, the court had held in the like circumstances the remain- 
ing coparceners were entitled to sue the alienee from one copar- 
cener for partition of their shares in the specific item- which was 
in effect to allow others to sue for partial partition ; and Ibrumsa 
Rowthen v. T truvengadaswami Naick t, a Full Bench of this 
Court extended this right to the alienees of the remaining co- 
parceners, Fresh exceptions-to the rule against partial partitions 
should however be made as sparingly and only on grounds 
of manifest convenience. I fail to see any ground in the present 
case. On the contrary, it seems to ms that the rights of the 
plaintiff himself in the share.to which he is entitledand the rights 
of the other parties interested can best be established once for all 
in a suit for general partition and I would therefore set aside the 
decree of the Subordinate Judge, restore that of the District 
Munsif and dismiss the suit with costs throughout. 
. Coutts Trotter, J :—I agree. 


A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Spencer and Mr. Justice Phillips. 


Sri Raghunatha Doss ... Petitioner * (Petitionerin C. M, P. 

No. 152 of 1909 and 2880 of 

D. 1913 on the file of the High Court. 

Sri Sri Sir Vikrama Deo, Respondent (Respondent in do.) | 

Maharaja of Jeypore. . 

_ Agency Rules (Ganjam and Vizagapatam)—Rules 10 (4), 18 and 20 — Disposal 

of case without notice to parties —-Re-hearixg—Judicial order without notice— 
Remedy of aggrieved party. 





* O. M. P, No. 50 of 1915. ~. | 25th July, 1916... 
1. (1918).26 1.5.5. 576 at 581. 2. (1889) L.R. 13 M 256. ` 
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3. (1882)-I.L. R.§ M. 196. 4. (1910) 1.1.R. 84 M. 269=20 M,L.J. 748. (F.B.) 
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Where the Agent to the Governor, Vizagapatam, decided a case on the findings 
of the special Assistant Agent, without notice to the parties and without hearing 
them and subsequently on an applicasion by the aggrieved party heard both the 
parties and decided the case afresh, keid that the procedure adopted by-the Agent 
was proper and that there was no oase for interference by the High Court especi- 
ally as the later decision of the Agent was substantially correct on the merits. 


Every litigant is entitled to ba heard before a judicial order is made to his 
prejudice and the proper remedy of a party against whom an order of Court has 
been made without giving an opportunity of being heard, is to apply to the same 
Court for a re-hosring. Raja Debi Balsh Singh v. Habib Shah 1. referred to 

‘Petition praying that in the circumstances stated therein the 
High Court will be pleased to direct the agent to the Governor 
at Vizagapatam to put the pettioner in possession of Sri Balaji- 
swami Mutt at Gunupur and its properties as directed by the 
High Court and as per his orders dated 5-3-1918 ane 11-38-1913. 

T. Rangachariar for Petitioner. 
The Hon. Mr. B. N. Sarna for Respondent. 


The Court delivered the following 


Judgments :—Spencer, J.—The agent to the Governor, 
Vizagapatam, was directed by this Court in C. M. P. No. 152 of 
1909 to investigate and decide the question whether the petitioner 
Raghunatha Dess is the lawfal Mahant of Sri Balajiswami Mutt 
in Jeypore or not and to dispose of the application for restitution 
of property accordingly. , Tke result is that we have before us a 


‘finding of the special Assistaat Agent that the said individual is 


the lawful Mahant, an order dated 6th March 1913 of the Agent: 
to the Governor made without hearing the parties accepting the ` 
Special Assistant Agent’s finding, two written endorsements dated 
12th March 1918 on petitiors objecting to the Special Assistant 
Agent's finding and asking for a hearing, and an order dated 
22nd May 1913 made after hearing both sides deciding that 
Raghunatha Doss was not tae lawful Mahant. . 
We are now asked under Rule XX of the Agency Rules to 
direct the Agent to review his last order on the ground that 
having once passed an order in the matter he had no jurisdiction 
to review it without a fresh direction from the High Court. 


There are no merits ic the present application to recom- 
mend ‘it, I have no doubs that the final order of the Govern- 
ment Agent, which follows the carefully considered decision of a 
former Governmnt Agent Mr. H. G. Turner, is right. A the 


tied) ; - SS ee 








1. (1928) 15 Bom. D. R. 640. 
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matter had come before us o2 appeal from the first order of the Br. 
Government Agent, we should feel the necessity of directing him re 
to pass a final order after hearing the parties, 

Matarijá pf 


Now that he has decided the case ina proper way, it will Jeypore, 
serve ho useful purpose to again remand it. To ask us to declare Spencer; iF. 
in favour of the first order is in effect to ask us to prefer a worse 
judgment to a better upon a surely technical objection. It is an 
elementary principle of justice that every litigant is entitled to be 
heard before an order is made to his prejudice. If any authority 
be needed for this self evident proposition it will be found in the 
wording of Agency Rules: XVIII which speaks of “the officer 
hearing the appeal ” and in Yendamuri Jaganadhan v. Yendamurt 
Seshachellam 1 and in Gaheswar Singh v. Ganesh Das #.- The 
Privy Council lay down in the latter case that the proper remedy 
of a party against whom an crder has been made without hearing 
him is to apply to the same authority for a rehearing, as was 
done in the present case. The first order having - been passed 
without notice to the parties had thus no judical value, As the 
whole matter is before us and the parties have been fully heard 
and as I am satisfied that the order appealed against is a just 
order, the proper course In my opinion is to dismiss the present 
application with costs. 

This is sufficient to dispose of this petition, but as the ques- hse 
-tion has been raised and argued at length whether the Agent 
acted without jurisdiction in reviewing his own order, I may 
‘state how I think that plea fails. 


Under the-,Civil Procedtre Code if a Court passes an ede 
or decree without hearing one of the contesting parties, it 1s pro- 
vided that that party may apply to the Court that passed the order 
to set aside its exparte order or decree (See Order IX Rr. 6, 8, 9 
‘and 13). The procedure to be followed when an order is passed 
exparte both of plaintiff and defendant is similar (See Order IX 
Rr. 3 and 4). 

Although it has been held that pane “decrees. and Pe 
are capable of being reviewel under the provisions of the Civil 
Procedure Code (Vide Ram Prasad v. Rai Kishen 8 and 
Amir . Hasan vV. Ahmed, £lv 4) yet the _ ordinary procedure 
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3. (1888) I. L.R. 6 A65; -~ -- 4° (1886)LL.R,9A86, 2-2 st: 
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for dealing with the consequences of the non- appearance of par- 
ties is distinguishable from the procedure for review of Judgment 
and is contained in Order IX of the Civil Procedure Code. 


Now the Agency Rules are silent as to the procedure to be 
followed by Agency Courts in the event of parties not appearing 
at the hearing of suits and appeals. Itis only as regards the 
examination of witnesses that Rule XIII specifically states that 
the rules prescribed by the Civil Procedure Code will apply. But 
Rule X C1. 4 invests the Agent and his Divisional Assistants 
with the same powers as are vested in District and Subordinate 
Courts respectively, subject to the modifications contained in 
these rules. ' , 


Where nothing appears to the contrary, it may therefore be 
reasonably assumed that a Government Agent, who takes the step 
that a District Court, acting as directed by the Civil Procedure 
Code, would take under similar circumstances, is acting legally. 
When the matter before the Agent is an appeal not summarily 
dismissed, Rule XVIII states positively that he ‘will proceed as 
directed by the Code of Civil Procedure.” In this view, the order 
dated 22nd May 1913 was not ultra vires. 


The petition is dismissed with costs. 


Phillips, J:—Under Rule 10 of the Rules framed for the 
Vizagapatam Agency tracts, the Agent to the Governor has the 
powers of a District Court, subject to any modifications contained ` 


- inthe rules, and under tkat rule, the agent has held ‘that 


he has the power of reviewing his own order, and purports to do 
so in the case now under reference, For petitioner, it is contend- 
ed that the agent has no such power, and secondly that 
even if he has such power his present order is wrong because 
it is review of a review. I think the second objection may be 
disposed of briefly on the ground that the Agent has not review- 
ed an order passed in review. The petitions put in by counter- 
petitioner on 5th March i913 and. 8th March 1913 -were 
apparently written before the order of 6th March 1913 had been 
received by him, and they are certainly not applications to review 
that order. The first is merely a petition asking for a hearing 
before orders are passed, and the second is a petition setting 
forth the objections which counter-petitioner wished to urge ` 


-against the finding of the Senior Assistant Agent, There was nq 
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hearing of either petition, but the Agent summarily dismissed 
them on the ground that counter-petitioner was not entitled to a 
hearing and that orders had already been passed. As the orders’ . 
were not passed on any application to review the original order, 
of which counter-petitioner was then unaware, they cannot be 
treated as orders passed in review. I think it unnecessary to deal 
with the more difficult question whether the Agent has the power 
of review, for I agree with my learned brother that on the merits 
petitioner has no case. Even if I were of opinion that the Agent 
has no power of review and that the order under reference was 
passed without jurisdiction, it would be manifestly unjust to set 
aside and restore the order of 6th March 1913 which was passed 
without hearing the parties. Both orders would have to be set 
aside and the whole proceedings commenced afresh. However, I 
do not think that this course is necessary now, for the order 


under reference corrects an order which had been made previously». 


without hearing the parties. It is an elementary principle that 
a party is.entitled to be heard before an order is passed to his 
prejudice and the agent acted illegally in passing the order of 6th 
March 1918 without hearing either’ party. Even if he considered 


it to be an appeal, which it was not, the Agency Rules.do not’ 


empower him to dismiss an appeal without allowing the appellent 
to be heard in support of it, although he need not summon , the 
respondent. In a case where a Deputy Commissioner passed orders 
. in the absence of a party who had died, and subsequently reviewed 
-his order, it was held by the-Privy Council that he was right and 
‘Lord Shaw remarked ‘‘Quite- apatt from Section’ 151, any ‘court 
might have rightly considered ‘itself to have an inherent power 
to rectify the mistake which it had inadvertently made” Raja 
Debi Baksh Singh v. Habib Shah 1. When a party can haye a 
‘mistake corrected by .the Court which made the mistake, he should 
adopt that course rather than resort to the Appellate Court. Vide 
‘Vint v. Hudspith ? and Laliteswar Singh v. Ramakrishna Das 3. 
In this view, as the whole case is open before us, I agree that we 
‘should not interfere ina case where: an” initial in} Justice “has been 
“corrected and substantial justice done, >) 
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PRIVY COUNCIL. 


| l Present :—Lord Shaw, Lord Sumner, Lord Parmoor, Sir 
John Edge, Mr. Ameer Ali and Sir Lawrence Jenkins. 


[On 'Appeal from ths High Court at Madras.) 


“The Secretary of State for India in Council ‘Appellant d 
v. 
Sri Rajah Chelikani Rama Rao and others Respondents. 


Madras Forest Act (V of 1882)—Claim proceedings under— Appeal from 
decision of District Court—Maintaizability of—Bed of the Sea within 3' mile 
limtt—Ownership of—Islands arising in —Crown’s right to—Limitation Act 
Art. 144, 149—Onus of proving adverse possession for 60 years on claimant—20 
fears’ posséssion—Onus not shified bu. 


The ownership of the bed of the sea within the three mile limit vests in the 
crown and carries along with it the right to islands arising in the sea within 
those: limits. : 


1 

‘Where the appellants objected before the Forest Settlement- Officer to the 
afforestation of certain lunka land alleging title by adverse possession against the 
crown for over the statutory period which was found against, both by the Settle- 
ment Officer and the District Court bat the High Court reversed the judgments of 
the Courts below onthe ground that though the fitle'was originally in the Crown, 
the claimant having proved possessiou for 2C years prior to éhe notification, it 
rested upon the Crown to prove that È had a subsisting title by showing that the 
possession of the claimants commenced or became adverse within the period of 
limitation vtz., within 60 years befors notification, 


Held, that the view of the Bigh Court was erroneous. The position of the 


‘claimant was the same as that of the plaintiff in an ordinary suit for declaration 
.of title and the onus was.on him tə Drove thas he was in possession: for the full 


period of sixty years and it was no pert of the obligation of the Crown to fortify 
their own fundamental right arising irom the nature of the land by an inquiry 
into possession or the acceptance of any onus on the subject. 


Held further that when proceedings of this character reach the District Court 
‘that-Court is appealed to as one of tke ordinary Courts of the country with regard 
‘to. whose procedure, orders and-decrees, the ordinary rules of Civil Procedure -apply 
and the appeal to the High Court, from the decision of the District Court was 
therefore not incompetent. Rangoon Lotatoung Company v. The Collector Rangoon 1, 
distinguished. i 

The claim jin ,such proceedings being the assertion of æ: legal right’ to 
possession ot, and property in, land it would require a specific limitation to exclude 
the ordinary incidents of litigation, such as the right of appeal. ne ) 


Consolidated Appeals by the defendant, the Secretary of State 
for India, against a judgment and decree of the High Court at | 


ne an s. ey t + 


* Privy Council Appeål No. 104 of 1914. > Tth July, 1916. 
1. (1912) Li-R, 891, A. 197=48 M. L `J. 276. 
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Madras; in S. A.No. 1434 -and 1435 of 1904, dated 30th 
September 1909, reversing and modifying the decrees of .the 
District Judge of Godaveri in A. S. No. 591 and 593 of 1903 
respectively, which confirmed the cecrees of E. A. Smith, Forest 


Settlement Officer, Kistna etc. Distz-ict, in claim Nos. 1 and 2 of -+ 


1902, under Madras Forest Act, (V 2f 1882.) 


The Government of Madras acting under’S. 4 of the Madras 
Forest Act (V of 1882) issued a nctification dated 19th Novem- 
ber. 1911, setting forth the intention of the Government to 
constitute the area specified in the notification as a ‘‘ reserved 
forest ” under the provision of the said Act and also appointing 
an officer Mr. E. A. Smith, to enquize and determine the existence, 
nature and extent of any rights claimed by any person to the 
lands within the limits prescribed by the notification. Two such 
claimants were Raja Chelikani Rama Row and Sri Rajah Bolla- 
pragada Venkatasubba Row, being she proprietors of Malapuram 
and Patavala, and Naduvapalli and G attinadivi Estates respectivély.. 
The main contentions of the claimants were as follows :— 


1. The lands and forests proposed to be dealt with by the 
notification, had been, as of right in’the possegsien and enjoyment 
of themselves and their predecessors in title from time immem- 
orial as portions of the. Zemindari, 


2. The title to and possessior of the lands in disputes had 
often been openly asserted and. cogaisean by the Courts and 
officers of Government. 


3. The Government, by their conduct ena the conduct 
of their officials were estopped from denying the claimants’ right 
and title to the said lands and forests. 


4. By a long, uninterrupted and peaceable enjoyment for 
over the statutory period the claimants had acquired a prescriptive 
title against the Government. 


5. Even if the whole or a porsion of the lands and forests e 


were regarded as a subsequent accresion, the claimant’s right and 
title to accretions to their private land, caused by slow, gradual, 
and imperceptible means was unquestionable, 


nt 


6. .The lands in dispute. were.conveyed by the Government 
under the sannads granted to the claimants, the’ sanads mention- 
ing the sea as the eastern boundary of the-lands granted.: - 
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7. The Gevernment had never any right or title to the 
disputed lands nor was it in possession of the same at any time. 

For the Secretary of Stata, the defendant, it was contended-as _ 
follows:— 


1. The sea coast was, within 60 years ago, to the west of 
the land claimed by the claimants, and consequently the land | 


belonged to the crown. 


2. The whole tract of 'and consisted of islands of large 
extent formed in the sea, at the mouth of the Godaveri, and it there- 
fore belonged to the crown. 

3. The tract now in dispute was not connected, with the 
mainland where the claimant’s proprietary villages were situated. 

4. The claimants’ possession hdd been only recent.and 
clandestine and had not been sufficiently long and adversé to the 
defendant, the tract having been till recently used by the public for 


cutting fuel and other purposes. 


At the settlement of isszes it was admitted on behalf of the 


‘Secretary of State that the claimants were in possession of the 
- disputed lands at the time of the notification ‘under S. 4 of the 
-Forest Act. _ 


In Claim No. 1-of 1902 the Forest Settlement Officer found 
that the lands in question had not ai any time been granted to the 
claimants, that they consistec:of islands formed on the bed of the 
sea within 3 miles from the coast by the deposit of siltat the:mouth 
of the river Godaveri, that the islands themselves and the accretions 


thereto belonged in law to ths Government and that the claimants 


had not established their right to these islands by proving adverse 
possession for over 60 years as against the Government. In 
Claim No. 2 of 1902 the Forest Settlement Officer disallowed the 
claim as regards the majoz portion of the lands for the same 
reasons, as above and allowed the claim with regard to a portion. 
The claimants in both cases preferred A. S. Nos, 591 and 598 of 
1903 to the Court of the District Judge of Godaveri against the 


‘decisions of the Settlement Cfficer. The District Judge held that 
. the lands in dispute were formed as islands at the mouth of the 
-Godaveri on what was the. 3ed of the ocean in 1842, that the 
‘subsequent accretions were accretions -to the islands so formed, 


that both the-islands and the accretions belonged iri law to the 
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Crown,: that the Crown must be held not to have lost its title 
unless the claimants proved adverse possession for 60 years as 
against the Crown, and that, the onus of proving such adverse 
possession being on the claimants, they had not discharged the 
same. In the result he dismissed the appeals with costs. The 
claimants then preferred second appeals to the High Court. The 
High Court (Benson, O. C. J. and Munro, J.) held that, on the 
finding of the District Judge that the claimants were in possession 
of the major portion of the disputed lands for at least 20 years 
prior to the notification, the orus of proving a subsisting title to 
the lands lay on the Crown ard remanded the case for a finding 
as to whether the Crown had lost title to the lands. The District 
Judge returned a finding to ths effeci that the Crown had no sub- 
sisting title to the major portion of the lands in question. 

The High Court accepted the finding of the District Judge, 
allowed S. A.-1435 of 1904 preferred by the claimant in Claim 
No. 2 of 1902 and modified tha decree of the District Judge, in 
S. A. 1484 of 1904, preferred by the claimant in Claim No. 
1 of 1902. The judgment of the High Court is reported in Sri 
Rajah Chelikant Rama Rao v. Secretary of State for India 1, 


The Secretary of State for India, appealed to His Majesty in 


Council. 

Sir Erle Richards K. C. and Kenworthy Brown for the 
Appellant. 

Sir Robert Finlay and Bhugwandeen Dube for the Respon- 
dents. 

The Judgment of their Lcrdships was delivered by 
_ Dord Shaw :i—These are consolidated appeals from two 
decrees of date the 30th September, 1909, pronounced by the 
High Court of Judicature at Madras. The appeals relate to cer- 
tain parcels of land claimed by two Zamindars. These zamin- 
dars’ claims were,,on the 19th October, 1903, in certain 
proceedings under the Madras-Forest. Act (V of 1882), dismissed 
by the Forest Settlement Officer of Godaveri. His judgments 
were affirmed by two decisions of the District Court of Godaveri, 
dated the 27th July, 1904. These decisions of the District Court 
were, however, reversed and varied. by the. High Court. by the 
decrees now under appeal to the Board. The appellant is His 
Majesty’s Secretary of State for India.. | 

| 0 (1908) I. 2. R. 88 Medle wi 
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The question for determination is whether the appellant is 
entitled to constitufe or in2orporate the lands into a reserved 
forest under the Forest Act. The respondents are objectors and 
claimants under the Statute. 


The physical facts are not in dispute; they haye been found 
hy the Courts below. They are quite simple. The lands are is- 
lands which have been formed in the bed. of the sea near the 
mouth or delta of the river Godaveri. The Godaveri is a tidal 


and.: navigable river. The lands are within à short distance, 


much under 3 miles of the mainland. The lands are now mostly 
jungle lands. 


The Crown desires tc constitute them into a reserved 
forest. The respondents object, and claim the lands, Their 
assertion is that these lands have been possessed by them and 
their predecessors in title trom time immemorial, and that the 
lands are theirs. This asserzion of property the Crown denies. 


By the Statute already named, it is provided (sec. 3) that 
the Governor-in-Council way constitute any land at the disposal 
of the Government a reserved forest ; that he, shall publish a 
notification (sec.4) containing tkis declaration, specifying ‘‘as 
nearly as possible the sittation and limits of such land”, and 
appointing a forest settlement officer “to enquire into and 
determine the existence, nature, and extent of any rights claimed 
by or alleged to exist in <avour cf any person in or ovet” such 
land. Provision is made (sec. 6) for requiring, within a périod of 
three months from the proclamation, every person claiming 
right “either to present to such officer within such period a 
written notice specifying, or to appear before him within such 
period and state the nature of such right, and in either case to 
produce al] documents in stpport thereof.” Thereafter the forest 
settlement officer is to enquire and record evidence (sec. 8) ard 
(sec.10) the forest settlement officer “shall pass an order 
specifying the particulare of such claim and admitting or 
rejecting the same wholly oz in part.” ‘If the claim be admitted, 
there are stipulated proceedings for the surrender, exclusion or 
acquisition of the: right. But (sec. 10, ii) “if such claim be 
rejected wholly or in part, the claimant may, within thirty days 
of the date of the order, pr2fer an appeal to the District Court in- 
respect of such rejection oaly,”- SO i 


é 
Ld 
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What happened in the present case was that the claim was re- 
jected. An appeal by the respondents was thereupon made to 
the District Court, and a decision was pronounced. - It was con- 
tended on behalf of the appellant that all further proceedings in 
Courts of India or by way of appeal were incompetent, these 
_ being excluded by the terms of the Statute just quoted.: In their 
Lordships’ opinion this objection is not well-founded. Their view 
is that when proceedings of this character reach the District: Court, 
that Court is appealed to as one of the Ordinary Courts of the 
country, with regard to whose procedure, orders, and decrees the 
ordinary rules of the Civil Procedure Code apply. This is in full 
accord with the decision of the Full Bench, Kamaraju v. The 
Secretary of State for India in Council 1, a decision which was 
given in 1888 and has been acted on in Madras-ever since. 


It was urged that the case of Rangoon Botatoung Company 
¥. The Collector of Rangoon? enounced a principle, which formed a 
' precedent for excluding all appeals from the decision of the District 
Court in such cases as the present. Their Lordships do not think 
that ‘that isso. In the Rangoon case a certain award had: been 
made by the Çollector under the Land Acquisition Act. Te 
award was affirmed by the Court, which under the Act meant “a 
principal Civil Court of Original Jurisdiction.” Two judges Å 
as “the Court ” and also as the High Court to which tke appeal is 
given from the award of “the Court”. The proceedings were, 
however, from beginning to end ostensibly and actually arbitration 
proceedings. In view of-the nature of the question. to be tried, 
and the provisions of the~particular Statute, it was held that there 
was no right “ to carry an award made,in an arbitration as to the 
value of land ” further than ‘to the Courts specifically set up a 
the statute for the determination -of that “value, 


The merits of the present dispute are essentially different in 
character. The claim was the assertion of'a legal'right to posses- 
sion of and property in land; and if the ordinary Courts of the 
country are seized -of a-dispute of that character, it -would req oire, 
in the opinion of the Board, a spécific limitation to exclade tbe 
ordinary incident of RpAMON The ericcvce taken i is accordingly 
repelled. 


t * 
J- 


` 
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1, (1888) I. L. R. 11 M. 309, 2. (1912) L. B. 39 LA. 197=28 M. L. J. 276. 
45. 
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Upon.the undisputed facts as tothe formation of . these 
islands in the sea and in the s‘tuation described, the case would 
appear to be the ordinary one described by Hale, “ De -Jure 
Maris.” He describes how “she king hath a title to maritima 
incrementa or increase of lard by the sea; and this is of three 
kinds, viz.:— . > 


“1. Increase.per projeczionem vel alluvionem. 
“2. Increase per relictionem vel desertionem. 
“3. Per insulae produstionem.” 


The ‘andi in dispute fall under the third: category, which is 
thus dealt: with by Hale :-— 


“3. The third sort of maritime increase are islands arising 
“de: novo in the king’s seas, or in the king’s arms thereof. These 
“upon the same account and reason prima facte.and of common 
“right belong to the king; for they are part of that soil of the 

“sea, that belonged before ir point of propriety to the king; for 
esa ~ When islands de novo arise, it is either, by the recess or sinking 

“of the water, or else by the exaggeration of sand and slub, 

“Which: in process of time grow firm land environed with water.” | 


The date of formation cf these islands is'not certain. Plans 
fe been produced showing from the forties to the sixties of- last 


_. century they or the, larger. _ part of them appeared above the , SUL- 


a 


sface, ofthe water. At what date soever they appeared, they were 
in the high seas at a point thereof not far from the shore of the 
mainland, and in .these circumstances, in the opinion of-. the 
Board, they -were Crown property. - 


The case is ‘not complicated by-any point as to geographical 
situation ; the question of- whether a limit from the shore sea- 
wards should be beyond 3 miles, should be the extreme range of 
cannon fire, or should be even more if the locus be claimed to be 
intra fauces terrae—no such questions arise here. The point is 
geographically within. ever 3 miles of British territory; at that 
point islands have risen from the sea. Are those islands no man’s 
land? The answer is, they are not; they belong in property “to 
the: British Crown.. - 
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` The doubt raised’ upon this proposition was substantially rest- 
ed on certdin dicta pronounced in tke case of’ Reg, v. Keyn 1. The 


. Crown, admitted to be owners of the foreshore, is, so the suggestion 


is, bounded in its dominion of the bed of the sea by the range of the 
rise or fall of the tide. Crown property does not, it is said, 'ëx- 
tend further seaward. It should noi be forgotten that the Fran- 
conia case had reference on its meriis solely to the’ point as to the 
limits: of Admiralty jurisdiction; nothing else fell to be there de- 
cided. It was marked by an extrene conflict of judicial opinion, 
and the judgment of the majority of the Court was rested on the 


ground of there*having been no jurisdiction in former times ‘in 


the Admiral to try offences by foreigners on board foreign ships 
whether within or without the limit of 3 miles from the shore. 


When, however, the actual question as to the dominion of 
the bed of the sea within a limited distance from our shores has 
been actually in issue, the doubt just mentioned has not been 
supported nor has the suggestion appeared to be helpful or ‘sound. 
Their Lordships do not refer to the settlement of the rights of 
the Crown as against the Ducky of Cornwall in the Cornwall case 
but to much more recent examples of contested rights 1 in or over 
land ex adverso of the foreshore. 


"In the case of Lord Fitzhardinge v. Purcell-2. Lord Parker, 
then Parker, J., expressed himself thus :— | 


oren opnar ka Clearly the Ded of the sea, at any rate for 


some distance below low water mark, and the beds of tidal navi- 
gable rivers, are prima facie vested in the Crown, and there seems 
no good reason why the ownership thereof by the Crown should 
not also, subject to the rights cf the public, be a beneficial owner- 
ship. The bed of the sea, so far as it is vested in the Crown, 
and' a fortiori the beds of tidal navigable rivers, can be granted by 
the Crown to the subject. There are many several fisheries 
which extend below low-water mark or, exist in the . beds of 
navigable rivers. The whole docsrine. of incrementa maris 
seems to depend on the beneficial ownership of the Crown 
in the bed of the sea, which in the older authorities is some- 
times referred to as King’s Royal Waste... It is true that no 


. grant by the Crown of part of th2,bed of the sea or the 


bed of a.tidal navigable rive? can or ever could operate to 


— ps 


1. (1876) L. R. 2 Ex. D, 63. 2, (1:908) L. R, 20h, D. 139 ef 165, 
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- 


extinguish or curtail the public right of navigation and rights 
ancillary thereto, except poss:bly in connection with such rights 
as anchorage when there is some consideration moving from the 
grantee to the public. It is lso true that no such grant can, since 
Magna Charta, operate to the detriment of the public right of fish- 
ing. But, subject to this, there seems no good reason to suppose 
that the Crown’s ownership cf the bed of the sea and the beds. of 
tidal navigable rivers is.nosa beneficial ownership capable of 
being granted toa subject in the same way that the Crown’s 
ownership of the foreshore i3 a beneficial owhership capable of 
being so granted.” 


Itis true that the case cited dealt merely with the right of 
fowling; but it was necessary in the determination as to that 
right to settle the true nature of the right in the land itself, 


_ In Scotland the Jaw is firmly settled, and in a similar sense. 
The question raised in Lord Advocate v. Clyde Navigation Trus- 
tees 1 was whether the latter body could dispose of dredgings 
taken from the river by depositing them in the bed of Lech 


Long, a sea-water loch. The Crown resisted the claim, maintaining 


its ownership in the bed of tke loch and in the bed of the sea for 
a distance of 8 miles from zhe coast. In the Outer House the 
entire question was fully deat with by that very learned Judge, 
Lord Kellachy, who expressad himself thus :‘‘..;....... EEN 
with respect to the nature of the Crown’s right in what is now 
acknowledged to be part of tha territory of the kingdom, viz., the 
strip or area of sea within cannon-shot or 3 miles of the shore. 
Is the Crown’s right in that strip of sea proprietary,. like the 
Crown right in the foreshcre ‘and in the land? or is it only a 
protectorate for certain purposes, and particularly navigation 
and fishing? Iam of opinion that the former is the correct 
view, and that there is no distinction in legal character 
between ‘the Crown’ 's right in the foreshore, in tidal and naviga- 
ble rivers, and in the bed of the sea within 8 miles of the shore. 
In each case it is of course aright largely qualified by public uses. 
In each case it is, therefore, io a large extent extra commercium ; 
but none the less is it in my opinion a proprietary right—a right . 
which may be the subject of irespass, and which may be vindicated 


in ee 
~ 


} (1891) 19 Rittie 174, 


a 
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like other rights of property.” In the Inner House this view of 
the law was not dissented from, and Lord Young expressly agreed 
with it. 


Last of all may be mentioned the case of the Lord Advocate 
v. Wemyss 1. The action had reference to the ownership of 
minerals in the bed of the sea and below low-water mark. This, 
of course, was entirely a question—not as to rights upon or over 
that. portion of the bed of the sea, but as to the actual ownership 
of the corpus or thing itself—of wh'ch-corpus the minerals form- 
ed a part. Upon this question the statement of Lord Watson 
was expressed as follows :—“ I see no reason to doubt that by the 
law of Scotland the solum undernzath the waters of the ocean, 
whether within the narrow seas or from the coast outward to the 
3-mile limit, and also the minerals teneath it, are vested in the 
Crown.” 


In the- opinion of the Board, this is also the law of India. 
The Crown is the owner, and the owner in property, of islands 
arising in the sea within the territorial Jimits of the Indian Empire. 


It should be added, with reference to the suggestion that the 
territory of the Crown ceases at low-water mark, and that the 
right over what extends seawards teyond that is merely of the 
nature of jurisdiction or the like, that there are manifest difficul- 
ties in seeing what are the grounds for this in. principle. There 
is nothing to recommend a local jurisdiction over a space of water 
lying above a res nullius. As to practice! results : the confusion that 
might be produced by leaving islands, emergent with in the 3-mile 
limit, to be seized by the first comer is clear beyond controversy. 
` He might be a foreign citizen: he woud of conrse hoist the flag 
of his own nation, and that nation might proceed to fortify the 
emergent lands; in short, it is noé difficilt to figure the anomalies 
and difficulties which the abandonment of the plain ground taken 
by Lord Watson would involve to this and to other nations, 


The law in the sense now affirmed has not been denied effect 
in the Courts of this country, even wken its enforcement has 
operated to the advantage or supposed advantage of foreign 
States. Lord Stowell dealt with such a position of affairs in 


3 


“The Anna’ 2. The case had reference to the capture of a 
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vessel while on a voyage from the Spanish Main to New Orleans. 
The place of capture was 2 miles off cərtain islands. Those islands 
at the mouth of the Mississippi, were, much asin the- present 
case, formed by the silting up of sand and slob, but yet surrounded 
by navigable channels and in the open sea. The case sought 
tobe made was that such islands were no part of American 
territory, and formed no datum for measuring the seaward 
inileage therefrom. This argument was rejected. Lord Stowell 
observed :— | 


“Consider what the consequence would be if june of this 
description were’ not considered as appendent to the main land, 
and as comprised within the bounds of territory. If they do not 
belong to the United States of America, any other Power might 
occupy them; they might be embaaked and fortified. What a 
thorn would this be in the side of A:nerica! It is physically pos- 
sible at least that they might be so cccupied by European nations, 
and then the command of the river would be no longer in 
America, but in such settlements. The possibility of such a con- 
sequence is enough to expose the fallacy of any arguments that 
are addressed to show that these islands are not to be considered 
as part of the territory of America, Whether they are composed 
of earth or solid rock will not vary the right of dominion, for the 
right of dominion does not depend upon the texture of the soil. ” 


Their Lordships do not doubt that the general Jaw, as already — 
stated is supported by the preponderating considerations of 
practical convenience, and that, upon the particular case in hand, 
the ownership of the islands formed in the sea in the estuary or 
mouth of the Godaveri River is in the British Crown. 


In these circumstances the question before the Board would 
appear to be extremely simple. Under the Indian Limitation 
Act no adverse possession can be effectively pleaded against the 
Crown for a period of less than sixty years. The question simply 
is: Do the claimants establish such adverse possession? If they 
do not, the basis of their claim fails. This was the way in which 
the matter was looked at, first by the forest settlement, officer, and 
then by the District Court. In their Lordships’ opinion the 
attitude of both these tribunals was correct in law. ) 


Before the reversal of their decisions by the High Court is 
remarked upon, the following facts may be noted; — 


A 
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It appears that certain squatzing . had taken place, and that 
two zamindars, whose successors are respondents in this appeal, 
were rivals in seeking to set up some kind of right in the islands. 
They did not arrive at any, settlement of their;disputes until in 
or about the year 1882. The Zorest settlement officer in ths 
course of a careful examination into the circumstances and rights, 
held that there was no evidence of adverse and exclusive posses- 
sion and enjoyment prior to 1683, and thataccordingly such 
possession and enjoyment so proved had not lasted long enough 
to establish a right against the Government. . 


In the- District Court the same result was reached and the 


same, finding on fact was made. The matter is accordingly | 


concluded so far as possession goes; the Board accepts as-it must 
accept, the finding. Confirmation of the District Court’s judg- 
ment would have followed that finding asa matter of course but 
for the view taken by the High Court on a point of law. It is 
thus expressed:— 


“The District Judge then holds that as the ‘title was 
originally in the Crown the ‘claimants must prove adverse 
possession for sixty years, Here the District Judge is clearly 
. wrong., Though: the title was originally in the Crown, still as 
the possession of the. claimants Zor twenty years prior to the 
notification is found, it rests upon the Crown to prove that it 
has a subsisting title by showing that the possession of the 
claimants commenced or became adverse within the period of 
limitation, ¿. e, within sixty years before the notification, 
Secretary of State v. Vira Rayon!: Secretary of State for 
India v. Bavoti Haji? and The secretary of State for India v. 
Kota Bapanamma Garu 3. As ths several islands were formed 
gradually and probably appeared and capable of occupation at 
different times, it may be that there is proof that some, if not all, 
of them came into existence as land capable of occupation within 
sixty years prior to the notification. In the case of such land the 
title of the Crown must be subsisting title. In the case of lands 
which came into existence- as land capable of occupation more 
than sixty years prior to the notification, the Crown must show 
by evidence that it had a ae eig title at some time within that 
period. ` i : 


1. (1885) I. L. R. 9 M. 175 = 2, (1892) I. L. R. 15 M..818. 
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“We must, therefore, ask the District Judge to return a find- 
ing as to whether the Crown has subsisting title to the whole or 
any portions of the claim land lying between Hope Island on the 
north and Neelarva on the south..’ 


Their Lordships are of opinion that the view thus taken of 
the law is erroneous. Nothing is better settled than that the 
onus of establishing property by reason of possession for 4 certain 
requisite period lies upon the person asserting such possession. It 
is too late in the day to suggesi the contrary of this proposition. 
If if. were not correct it would be open to the possessor for a year 


‘or a day to say, “ I am here; be your title to the property ever so 


good, you cannot turn me out until you’ have demonstrated that 
the possession of myself and my predecessors was not long enough 
to fulfil all the legal conditions:” Such a singular doctrine can 


‘be well illustrated by the case of India, in which the right of the 


Crown to vast tracts of territory including not only islands arising 
from the sea, but great spaces of ‘jungle lands, necessarily not 
under the close supervision of Government officers, would dis- 
appear because there would be no evidence available to establish 
the state of possession for sixty years past. It would be contrary 
to all legal principles thus to permit the squatter to put the owner 
of the fundamental right to a negative proof upon the point of 


. possession. —- 


The application of this elementary doctrine is singularly 
clear, for there:is a double finding of fact, a finding not disputed 
even in the High Court, that no adverse or exclusive possession 
was proved before the year 1882. The case of the be 
must accordingly fail. 


This conclusion is in no way varied by reason of the shape 
of the present proceedings. In November and December 1901, 
in pursuance of the Act, the Governor of Madras in Council: pub- 
lished a notification proposing to constitute the lands into a 


reserved forest. The respondents put in their claims before the' 


forest. settlement officer on the 14th and 23rd F ebruary, 1902. 

It apparently did not occur to them at that stage to view the law 
otherwise tban has been stated above, because in the one petition 
the claim was that— 
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“t For over seventy years your: petitioners’ estate has’ been in 
the exclusive and absolute enjoyment of the land ‘and’ forest now 
said to be reserved as Government forest, ” 


And in the other petition the claim was— 

“That the long and peaceful enjoyment of the same by 
the petitioners and their predecessors-in-title the petitioners have 
acquired a title by prescription to the said lands and forests, and 
the rights, if any, of others to the same are excluded by lapse of 
time. ” | : 

In their Lordships’ opinion objectors to afforestation thus 


preferring claims are in law in the same position as persons bring- 


ing a suit in an ordinary Court of justice for a declaration of right. 
To such a situation in the one case, as in the other, their Lord- 
ships think that art. 144 of the Limitation Act XV of 1877 applies, 
the period of twelve years thereunder being, however, extended to 
_ a period of sixty years by art. 149. In an ordinary suit for a decla- 
ration it cannot be doubted that the onus of establishing possession 

for the requisite period would rest upon the plaintiff. In their 
Lordships’ opinton the situation of a claimant under afforestation 
proceedings is the same upon this point. Reference may be made 
to Radha Gobind Roy Saheb v. Inglis 1 decided by the Board. 
Reference was made to various cases decided in Lower Courts and 
stress was especially laid upon the decision in the. Malabar Case, 
The Secretary of State for India in Council v. Vira Rayan 2. The 
facts therein were essentially different from the present. After a 
historical survery of the peculiar position of the lands there in 
question the learned Judges found “thatthe land appertains to 
the District of Malabar, and we agree with the Judge that there 
is no presumption in that District and in the tracts administered as 
a part by it, that forest lands are the property of the Crown.” 
The ratio of the decision was found in this historical circum- 
stance peculiar to Malabar. None of the cases cifed have affect- 
ed the authority of the case of Radha Gobind Roy. 

Finally, their Lordships have some difficulty in understand- 
Ing the view of the High Court to the following effect :— 

“Though the title was origmally in the Crown, still as the 
possession of the claimants for twenty: years prior to the 
1, (1880) 7 C.L. R, 364, 9. (1885) I. D. R. 9 M. 175. 
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notification is'found, it rests upon the Crown to prove that jt has 
a subsisting title by showing that the possession of the claimants 
commenced or became adverse within the period of limitation, 
that is, within sixty years before the notification,” — 


In so far as this negatives the duty resting upon the clai- 
mants to establish affirmatively their and their predecessors’ 
possession for sixty years, their Lordships’ opinion is, as stated, 
that this is erroneous. But (2) with reference to the “ subsist- 
ing title,” it appears to their Lordships that nothing further is 
needed than the acknowledgment of the undisputed fact that these 
islands formed in the sea belonged tothe Crown. That fact is 
fundamental ; until adverse possession against the Crown is com- 
plete, that is to say, isfar a period of sixty years, that fund- 
am`ntal fact remains, and that fact forms “ subsisting title.’ And 
(3) it is no part of the obligation of the Crown to fortify their 
own fundamental right by any enquiry into possession or the ac- 
ceptance of any onus on that subject. 


Their Lordships will humbly advise His Majesty that these 
appeals should be allowed, and that the judgments of the District 
Court of the 27th July, 1904, should be restored. The 
respondents will pay the ccsts of this appeal and in ths Courts 


below. 
Solicitors for Appellans :— Solicitors, India Office. 


Solicitors for Respondents :—Douglas Grant. 
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IN THE HIGH COURT OF JUDICATURKE. AT MADRAS. 
Present:— Mr. Justice Ayling and Mr. Justice Napier. | 


‘Tallaparagada-Subba Row and another ... Appellants* (Pluin- 
v o : ii tiffs) 
Gopisetti Narayanaswami Naidu Garu | 
Receiver Niddadavole Estate, Nellore. Respondent (Defendant). 


Madras Estates Land Act—Provisions—Applicability only to ordinary cultivat- 
ing tenants in an estate—"* Ryot "—‘* Rent ”—“ Izaradar "—Meaning. Tests-for 
finding out whether ‘a person is T yot or not—Ss. 6(1); 55—Lanka land—Aucticn 
lease—Suit by successful bidders for puttiah in Revenue Cour t— Maintainability— 
` Leasein parcels to ordinary culsivaters—E fect — Lessee out of poss nae 
to sue to obtain puttah. 

Where, in a suit to obtain puttahs brought under S. 55 of the Estates Land 
Act by the successful bidders at an auction lease of lanka land-for è faslis, it ap- 
peared from the provisions of the lease. inter alia, that the lessees, who were called 
izaradars, were not residents of the viliage, that fhe rent was a lump sum and not 
. şo much an acre, that the land was periodically sold in auction to the highest 
bidder, that the izaradars and the rent changed at the end of a lease, that the 
izaradars had no right to relinquish before.the expiry of the lease, and that the 
lessees were not entitled-to reduction or remission of rent from any cause, held 
that the plaintiffs could not be regardeé as ‘‘ ryots’’ entitled to the benefit of S. 6 
cl. (1) of the Act and that on that ground the suit was liable to be dismissed. 

Per Napier, It Quære whether the provisions of the Act would be applicable 
even to a case whera lanka land was let out in parcels to actual cultivating tenants. | 
A person who can show to a Revenue Ccurt that he has a lawful tenure is entitled, 
though out of possession ,-to avail himself of the provisions of Ss, 50 and 55 of the 
Act for the purpose of getting a puttah.- 

Guare whether the words ‘‘ Izaradar or farmer of rent” in Sub S. 6 of S, 6 
mean the same thing. : 

The scheme of the states Land act saat be limited to ordinary cultivating 
tenants in an estate 4.¢., to persons who, prior to the Act were, as tenants, exchang- 
ing puttahs and muchilikas with their landholders. 

Under ths Act a ‘‘ ryot” is a person who pays reni as defined in the Act. 
Rent is that which is paid to a landholder for the use and occupation of land for 
the p purpose of agriculture. Nothing can be rent under the Act which is not sub- 
ject to the provisions of Chapters III and IV thersof. 


Tests for finding out whether or noi a particular person is a “‘ryot” within. 


the meaning of the Act indicated. 

Second appeal against the cecree of the District Court of. 
Kistna at Masulipatam in A.S. No. 803 of 1913 preferred against 
the decree of the Court of the Snits Deputy Collector of Ellore 
in S. S. No. 377 of 1912 (S. S. No. 562 of 1911 of. ARDI 
Division.) 








- * S.A. No. 2091 of 1914. ` a ~ 14i April, 1916. 
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Talla- P. Somasundaram for Adpellants. 
gibba a The Hon'ble the Ag. Advocate General (S. Srinivasa diyangar) 
Gopisetti and M. Purushotam Naidu for Respondent. 
Raed trae The Court delivered the following 
Garu. 


Judgments :—Ayling, J.—I have had the advantage of perusing 
the judgment which my learned ' brother is about to deliver ; 
and I agree with him in holding shat persons possessed of an 
interest in land of the neture indicated in Ex. A cannot be 
regarded as “ryots” entitled to the benefit of S. G clause (1) of 
the Madras Estates Land Act: and that on this ae the suit 
must fail. 


I also agree that appellants are entitled to refund ‘of excess 
court-fee claimed by: them. 


Napier, J :—This was a suit under S. 55 of the Estates 
Land Act brought against the Receiver of the Nidadavole Estate 
by the two plaintiffs who were the successful bidders at an auction 
lease for the enjoyment of Purushottapalli Ganka for the faslis 
1317 to 1819. The Districs Judge has upheld the decision of the 
Deputy Collector dismissing the suit, the reason given by the 
District Judge being that the term Izaradar in S. $ sub-section 6 
„ot the Estates Land Act includes a person holding under a lease 
“of this nature and the sub-section prevents such @ person acquir- 
ing the rights of occupancy conferred on ryots in possession of 
ryoti land on the date when the Act came into force. 


Several points have been argued before us for the appellant, 
the first being, that in sub-fection 6 the words ‘Izaradar or farmer 
of rent’ must be read as meaning the same thing, the latter words 
being only a translation of the earlier and that the plaintiffs in 
this case are clearly not ° farmers of rent’ and soare not governed 
by the Sub-section. Reliance is placed on a decision of this court 
in L. P. A. 360 of 1914. The language used by the Judges does. 
seem to-support this readirg but the dictum is obiter, the point 
not having been argued. Itis next contended that in fact an 
‘ Izaraday’ and ‘a farmer of rent’ are identical phrases. The Dis- 
trict Judge has held that the word’‘Izaradar’ has a more extended 
meaning and that it imcludes a lease-holder like the present 
appellants. He has referred to several decisions and the meaning 
given to the word ‘Izara’ in Wilson’s Glossary, Phillips on ‘Land 
Tenures’ and Baden Powe l’s ‘Systems of Land Tenures in British 
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India’. We have examined the authorities relied on by him but 
I do not think they support his conclusion. In Chokalinga Pilla: 
v. Vythialinga Pandaro Samadhi 1 the Court had to construe 4 
muchilika which was called an ‘Izara Muchilika’ but it does not 


‘purport to define what an Izara is. In The Collector of Tanjore v. 


2 


Ramasamier 2 the Chief Justice says, “An ‘Izara’ may mean a 
lease of lands but it is more frequently used as a lease or farm of 
land revenue, reht or other proprietary right, as distinguished 
from a pattah or a lease of land for cultivation”. This is not an 
authority for the proposition that the word ‘Izara’ in the Act 
includes a lease of lands. In Arishnaswami v. Varadaranilu and 
Varadarajulu v. Venkatachetla 3 the Court uses the following 
language :—‘‘ The term ‘Izara’ may doubtless be used as is the 
term Thika in Upper India, to denote any lease. In Wilson’s 
Glossary it is defined as a lease or farm of land held at a defined 
rent or revenue whether from Goyernment direct or from an 
intermediate payer of Government revenue oeseri Saisie 
The Izara in its special signification isa lcase of the rights of 
the Government or of the intermediate proprietor between the 
Government and the cultivator.’ 1 cannot read these 
words as indicating a view of the Court that a leaseof lands 
for cultivation is necessarily an Izara. But in my opinion we 
have not to seize hold of the word Izara in a lease and apply a 
special meaning to it, but to examine the document, see what is 
the nature of the right given to the lessee and on those materials, 
decide the plaintiff's rights. The provisions of the lease have 


been carefully analysed and the important terms extracted in the, 
judgment of the Deputy Collector. They are to be found on page. 


29 of the record. He states as follows :— The plaintiff's lease 
recites circumstances which do not ordinarily find place in a 
jeroyati pattah: (1) The [zaradars are not the residents of the 
village, (2) the lanka was leased in an auction and the lessees were 
called Izaradars, (3). the rent was a lump sum and not so much 


per acre, (4) the land was periodically sold in public auction to. 
“the highest bidder, (5) the -Izaradars and the rent change at the 


end of a lease, (6) the Izaradars had no right to relinquish before 
the expiry of the lease, (7) the suit lanka was watched by the 
Estate servants and repaired at great cost, (8) the lessee is not 
entitled to reduction or remission of rent. from any cause.” 


1, (1870) 6 M. H. 0. R. 164. 2. (1881) L L. R. 3 M. 342. 
3. (1882) I. L. R, 5 M 345 at 353, 
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Talla. T'hese points are correctly stared and are material distinctions 
Subba Bey between the position of thesc lessses and that of an ordinary 
v. ss ryot. I do not think it necessary to decide whether these lessees 
Gopisetii F 
Narayina- are Izaradars or not, nor whetaer S. 6 sub-section 6 operates to 
swami Naidu deprive them of the rights they claim. I prefer to decide the 
question on the true construct.on of S, 6 clause (1) read with the 
interpretation section and other sections of the Act, and the broad ' 
policy of the Act. The Act was passed for the purpose of defin- 
ing the relations between landholders and their cultivating 
tenants. Section 6 is the third section in the Act defining the 
relative rights of the parties. Under section 4a landholder is 
entitled to collect rent in respect of ryoti land in the occupation 
of aryot. Under section 5 tke rent of ryoti land is made a first 
charge upon the holding. These two sections state the broad 
rights of the Jandholder. Then comes section 6 which confers a 
new and important right on every ryot. This section provides that 
“subject to the provisions of the Act every ryot now in possession 
or who shall hereafter be admitted by the landholder to possession 
of ryoti land situated in the estate of such landholder, shall have 
permanent right of occupancy.” That is to say, that, whatever 
be the terms as to period in the paita and muchilika under which 
the ryot was on the date when the Act came into force, holding 
the land; a permanent right of occupancy became attached to that 
holding whether he himself continued to hold it or any other 
ryot was subsequently admitted subject of course to the other 
provisions of the Act. Chapter [V makes it clear what class of 
persons.were to be the benefisiaries under the Act, for it pro- 
vides for exchange of pattas and muchilikas, These terms were 
well-known before the passing of this Act and are to be found in 
the Madras Rent Recovery Act VIII of 1865 where they are 
defined as being the engagements of the landholders and the 
tenants. The tenant has now become a ryot and the object of S. 6 
is to give a permanent right of occupancy to’all tenants, where- 
as, prior to the introduction cf the Act, such permanent right had . 
been held to exist only in cass of a long standing occupation for 
the purpose of cultivation. Unless, therefore there is language in 
the Act which indicates perscns other than these who, prior to the 
Act, a3 tenants, were exchanging patttas and muchilikas with their 
landholders, I am clear that the scheme of the Act must be 
limited to the ordinary cultivating tenants in an estate, 
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. I now proceed to analyse section 6 sub- ales 1, The term 
ryot is defined in sedtion 3 sub-section 15 as “a person who holds 
_ for the purpose of agriculture'r yoti fand in an estate on condition af 
paying to the landholder the' rent which is legally due upon it. ” 
This definition requires the existence of aryot and landholder and 
equally requires that the ryot shocld not be landholder -himself. 


Now a landholder is defined as: “a gerson owning an estate or part 


thereof and includes every person ensitled to collect the rent of the 
whole or any portion of the estate by virtue of any transfer from 
the owner, etc.” [t has been held xn Perram Garu v. 
Subbarayady 1 that the latter part of this sub-section applies 
to an Izaradar and [ am of opinion that whether.the lessee in this 


case is an Izaradar or not, he is “a person entitled to collect the 


rents by virtue of a transfer from the owner.” It is admitted 
that the lessees did not. cultivate the lands themsélves but sub- 
leased them to cultivating tenants. Clause 6 of the lease assumes 
‘that the land will not be cultivated by the lessee, for it provides 
that neither you, nor the ryot that cultivated it, nor the merchant 
who purchased it, nor any one else, shall remove the tobacco and 
the other produce raised on the lanka until the fall izara amount 
has been paid to the estate.” The lease therefore contemplates the 
existence of ryots other than the lessee and assumes his right to 
admit persons for the purpose of cukbivation.on such terms as to 
rent as he is able to agree on. It is obviously intended to put 
him in the position of the landbolder -for the period of his lease 
" gubject to ‘certain restrictive covenants and, in fact, does constitute 
' him a person entitled to collect the rents of that portion of the 
estate leased by virtue of a transfer from the owner. He is, 
therefore, in my Opinion, a person Aaving the qualification of a 
landholder and, as such, cannot be a reyot. The next is whether 
he is “a person who holds for the pcrpose of agriculture on con- 
- dition of paying the rent which is legally due upon it.” These 
words require that the person should be one who pays rent as 
defined in the Act. Now rent means “ what is lawfully payable 
in money or in kind or in both to a landholder for . the use or 
occupation of.land in his estate, for the purpose of agriculture.” 
Here we get the requirement that tle rent should be paid'to a 
landholder and further requirement «chat it is to be paid for the 
‘use and occupation of the land for the purpose of agriculture. lu 


- © 
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one sense it can be said that every person drawing money from a 
cultivated property is receiving money ‘lawfully payable for the 
use of land for the purpose of agriculture.’ But it is obviously 
necessary to limit this wide application if the Act is to be con- 
strued according to its.true import. Ifa Zamindar granted the 
greater portion of his estate cn a lease for 99 years, that lessee 
in one sense of the word might be said to be paying money ‘ for 
the use and occupation of land for the purpose of agriculture’, with 
the result that if that sense were accepted the lessee would be a ryot. 
It is, obvious, however, that tais cn never have been the intention 
of the legislature for this reason, namely, that there cannot be two 
persons holding the position of the ryot in respect of the same hold- . 


_-ing and if the lessee were the ryot the actual cultivating tenant 


could not acquire any permanent: rights of occupancy, because he 
would not be paying rent to a landholder but to a ryot and the 
whole object of the Act would be frustrated. To my mind it’ 
makes no, difference that thə lease in this case is not for a long 
period but only for three years. It may be difficult in some cases 
to say whether a particular parson is a ryot or not. But one tést 
can be applied for the recognised division of the interest in 
cultivable land into Melwaram and Kudiwaram inferests. If on 
examination of ‘the whole Zacts of a case it appears clearly that 
the lessee is interested with the Gamindar in the Melwaram 
either by having bought it outright from him for a term as inthe 
case of a farmer of rent, or by having leased it from him, he is 
not paying money for the use of land ‘for the purpose of agricul- 
ture’. If on the other hand, he is taking from the lands its 
Kudivaram interest and paying the Melwaram to the landlord, 
then, whether. he cultivates the land himself or is’ com- 
pelled by circumstances to have if cultivated for him, he is so 
paying money for the purpose of agriculture. Another. test is 
that afforded by the words “hereafter admitted” by the landhclder 
to. possession of a ryoti land. Ihese words clearly have reference 
to the practice in existence at the time of the passing of the Act 
under which the cultivating tenants took up lands in the Zamin- 
dary. The legislature could not, with reference to persons 
already in possession use ths phrase “ every ryot who has been 
admitted ’” because ‘there were many cases in which the possession ‘ 
of the tenant could not be shown to have originated by admission, ` 

this in fact ‘being the special class in whom permanent rights of . 


AL 
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occupancy were held to exist by tae decisions of this Court. It is 


- therefore necessary to use the genaral phrase such as “ every ryot 


now in possession,” but I have nc doubt that the legislature in- 
tended that phrase to apply to the class of persons who were being 


admitted to possession although tha circumstances of their coming: 


into possession were no longer traceable. 


- These considerations apply to all- lessees, but with regard to 
the permanent lessee there are special circumstances which 
still further differentiate the case. How is it possible to 
bring this lessee within the provisions for the ascertainment of 
rents, The lease terminated a year after the Act came into 
force. If the lessee is aryot he is entitled to the benefit of 
Chapters III and LV, that is to say, he can sue before the Collector 
and have his rent fixed. To allow such a proceeding would be 
to ignore the circumstances under which he came into possession. 
The land is put up for auction on the express understanding that 
the rights of the purchaser were tc be, limited to a period of three 
years and the price bid by the purchaser was on that basis. 
Admittedly, the owner of the estase contemplated resuming his 
rights at the end of three years and, admittedly, the lessee could 
not be compelled to hold the land for any longer period. It is 
difficult. to see on what principle it can be suggested that having 
agreed to pay rent of a rather speculative nature for three 
years, he is entitled to hold the land for ever. What rent is he 
to pay? Is this speculative rent which was lawfully payable 
by him at the time the Act came irto force to be presumed to be 
‘fair and equitable ’ within the meaning of section 28 ; and how 
is the contrary to be proved? A lanka'is land of a variable area. 


Half of it may be washed away by a flood. Even if not washed 


away portions of it may become uncultivable by deposit of sand. 
Is the Collector to fix a rent for a reduced cultivable area, or the 
same area rendered less, valuable for cultivable purposes, and if so 


on what basis? It seems to me that this test also is fatal to | 


the contention of the plaintiffs in the present case: for, it is 
impossible, of course, that anything can be rent which is not 
subject to the provisions of Chapters III and IV. I can see great 
difficulty in applying the provisicns of this Act even to a case 
where lanka land of this description was let out in parcels to 
actual cultivating tenants though I express no’ final opinion on 
that point. But I am clear that a lessee of the character of the 
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present plaintiff is not a ‘xyot’ within the meaning of the Act. 
Our attention has been called tc a case decided by this Court 
L. P. A, No. 48 of 1916, in which it appears tò have been held that - 
lessees of this character are not farmers of revenue but culti- 
vating ryots of ryoti land. In that case it is certainly clear 
that the lease was of alanka land let in the same manner as in 
the present case. Unfortunately we have not the advantage of 
any reasoning by which the leamed Judges arrived at their con- 
clusion and, with great deference, I connot agree with it. I have 
examined the provisions of the Act very carefully and as a result - 
I am bound to dissent from that decision. 


There remains to consider the point raised by the learned 
Advocate General that the lesse2 being out of possession cannot 
sue for a patta. I can find nothing in the Act to support this 
contention, Admittedly the result of his argument would lead 
to this, that, if a zamindar forcibly ejected a tenant, the latter 
would be obliged to go toa Civil Court to recover possession 
before he can sue fora’ patta, The section under which a ryot 
is entitled to demand a pattak is section 50 and the words 
are “ Every ryot shall be enttled to call upon hie landholder 
to grant him a pattah’’. The word ‘ryot’ is defined. as 
being a person who holds ryoti land in an estate and it has 


-been decided by this Court that mere possession does not consti- 


tute holding. The word ‘holding’ implies ‘ tenure’ and I have 
no doubt that any person who san show to a Revenue Court that 
he has a lawful tenure is entitled to avail himself of the provisions 
of sections 50 and. 55 for the purpose of getting a patta. 


_ In the result the Appeal fsils and is dismissed with costs. 
The appellants are entitled to rsfund of the amount of the extra 
Court fee imposed by the Lower Appellate Court and also that 
paid in this Court. Vide Notification 2419 of May 12, 1909, Fort 
St. George. 


ALS. V. 


— 


1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Abdur Rahim, Offg. Chief Justice and Mr. 
Justice Seshagiri Aiyar. 


P. M. A. Muthia Chetty ... Appellant * 
Us l , ; 
P. V. e aa kaiii ade Respondent. 


Transfer of Property Act, S. 59—Hquitable mortgage— Essence of— Letter. 
containing terms of contract and accompanying, preceding, or subsequent to deposit, 
—Registration—Necesstty —Letter not “* securing any amount ”— Stamp—Stamp 
Act, S. 26, Arts. 5, 6 and 40—A pplicability— Registration Act, S. 17. " Declare '” 
—Meaning of—S 49—HEyfeci—Suit to enforce equitable mortgage —Moaintainability 
— Leiter creating simple mortgage—Registratiow—No other evidence of equitable, 
morigage—Lffect 


Where, in a suit to enforce an equitable mortgage of immovable property, the 
plaintiff put in a letter which was written to him by the mortgagor at the time of- 
the deposit of the title-deeds and which stated : ‘‘ I hereby give you full author- 
ity to make use of this property in any manne! you think best and pay yourself 


upof these amounts and if there should be any balance still lef unpaid, you. 


shall be at liberty to proceed on me personally and on the reat of my other proper; 
ties to recoup all the short balance,” keld that the letter created a simple mortgage 
and was not a recital of a mere equitable mortgage, that, being unregistered, it 
was inadmissible in evidence under S. 49 of the Registration Act, and that, as there’ 
was no other evidefice of the suit mortgage, the suit must fail. 


- Per Seshagiri Aiyar, J: S. 92 of tha Evidance Act was no bar to the recep- 
tion of oral evidence, because the transaction alleged and sought to be proved was 
an equitable mortgage and the letter in question did not evidence any ston 
mortgage or its terms. : 

Per Offg, C. T. and Seshagiri Aiyar, J: A letter merely ating the terms on 
which an equitable mortgage is effected and written by the mortgagor to the mort: 
gagee at the time when the former deposits the title-deeds of the property morte 
gaged does not require registration, and, if it does not ‘ secure any amount,” it 
need only be stamped on the basis of an agreement, under article 5 of the Stamp Act. 

The essence of an equitable mortgage ‘Is the deposit of title-deeds and a 


writing; which accompanies, precedes, or is contemporaneous with the deposit, ` 


does not, though it contains the terms of the contract, per se have the affect of 
creating the mortgage. : 
Per Seshagirt Aiyar, J: The declaration mentioned in S. 17 of the Registra- 
tion Act must by tis own force have the legal consequences contemplated by the 
parties and should not simply be a statement of what has been effected. 
/ Observations on the scope of S; 26 and articles 6 and 40 of the Schedule to the 
Stamp Act. aE 
On appeal from the judgment of the Honourable Mr. Justice 


Kumaraswami Sastri dated the 22nd January 1915 in the Ordinary 








Original Civil Jurisdiction in ©. 8. No. 871 of 1913.0 "+ 
* O.8.A. No. 15 of 1915. m Tth August, 1916. 
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The facts are fully stated in Mr. Justice Seshagiri Aiyar’s 
judgment. | 

A. Krishnaswamy diyar fcr Appellant :—The learned judge 
has dismissed the suit both on she ground of stamp and on the 
ground of registration. 

First as to the question of stamp :—S. 35 of the Stamp Act 
imposes a duty on the Court to find: out the stamp payable, to 
levy penalty, and to admit the document in evidence. Art. 6 of 
the schedule to the Act, which refers to agreements to deposit 
titls-deeds, is inapplicable to the present case, because the letter 
in this case does not specify ths amount secured by it. It is to 
cover future advances also. The only article applicable is the 
residuary article, article 5. 

[K. C. Desikachariar for: respondent referred to Art. 40 as 


- being the one applicable.] - 


That article cannot apply tecause if every letter relating to 
a deposit is a mortgage within the meaning of that article, article 
6 would be redundant. Further Art. 40 specifically saves agree- 
ments relating to deposit. S, 26 of the Act relied upon by the learn- 
ed Judge does not bear upon the question of admissibility at all. 
~ Next as to registration :—Under S. 59 of the Transfer of 
Property Act, no registration is necessary, if the instrument 
merely evidences a deposit and fhe creation of the charge is only 
consequential, ¿. e., the result of the operation of law. 
” [The Offg. Chief Justice :—Supposing the letter evidences the 
terms of the agreement, does it require registration ?] 
Not, if it merely evidences the terms relating to a deposit. 


[The Offg. Chief Justice :—What is the difference between a 
letter evidencing.an agreement -elating to a deposit and one evi- 


t 


- dencing terms of a mortgage ?] - 


If the instrument directly operates on land , it requires regis- 
tration. The mere fast that the deposit is accompanied by a 
writing will not necessitate registration of the writing which may 
be taken merely to prevent the mortgagor from saying that the 
mortgagee has stolen the title-deeds. The Stamp Act gives a 
clue to the whole thing, A specific article, article 6, is provided 
for an agreement relating to a deposit of title-deeds. If every 
letter accompanying a deposit constitutes a mortgage and requires 
registration, then there need not be a separate article for an. 
agreement relating to a deposis. Registration’: isnot necessary 


-” 
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whether the writing is anticipatory and one leading to the agree- Muthia 
‘ment or is contemporaneous with if or subsequent to it, Some macy 
of the observations in Behram Rashid v. Sorabjt pate 1 are Kothanda- 
.Tamaswami 
not sound. Chetty. 

[Seshagiri Aiyar, J.—I have very great doubts as to whether 
the mortgage is not created by the deposit of the title-deeds and 
whether the writing is not mere evidence of the agreement.] 

My submission is that the mortgage is created by the agree- 
ment and the deposit and that an instrument which is used only 
as evidence of a deposit does not require registraticn, whether the 
writing is an anticipatory statement or a contemporaneous or 
subsequent record. See Kedarnath Dutt v. Shamloll ` Khettry ?, 
and Oo Mowng v. Noung Htoon Oo 8. It has been held that the 
‘fact that the terms of the contract are set out in the letter will 
not necessitate registration. See Gokul Dass v. Eastern Mortgage 
and Agency Company +. The decision in Dwarkanath Mitter v. 
S. M. Sarat Kumari Dasi 5, which may be relied upon by the other 
side, is not in accordance with later decisions. Moreover, the case 
itself was before the Transfer of Property Act when there was no 


such provision as S. 59. 
Th Rangachari iar and K. O. Desikachartar for Respondent.. 


The question is one of fact and the decision thereof depends 
upon the evidence in the case. The evidence shows that the letter 
in question was part of the contract, The deposit was made by 
the letter and with the letter. 

[Offg. C. J—The deposit cannot be made by the letter. It 
is a physical act.] - . 

The question is whether the writing is the contract or 
whether there was a contract independently of it and it is only 
evidence of the contract. Ses Kedarnath Dutt v. Shamloll Khet- 
try 8, Jatha Bhima v. Haji Abdul Vyed Oosman T. Mere deposit 
of title-deeds is not enough to create a mortgage. There must 
also be evidence of an intention to deposit them as security for 
an amount already advanced or then advanced or to be thereafter | 
advanced. And if such evidence is contained in a writing, that 
writing must be registered. In the present case, there is no 

1, (1918) 1. L. R. 38 B. 872, 2. (1878) 11 B.L. R. 405=20 W.R..150. ; 
i (1885) I. L. R718 C. 822, ` A (1905) I. L. R. 83 C. 410, £16. 


(1871) 7 B. L, R. O. 0. J. 55. (1878) 11 B, L. R, 405, 410, 412. 
7. (1896) I. L. i 10 B. 634, 646. 
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-evidence of an itait to crease a charge apart from the letter; 
‘In Oo Moung v. Noung Htoon Oo 1, the letter was mere evidence 
of a prior deposit, That was 2160 the case in Gokul Dass v. 


Eastern Mortgage and Agency Company *. See p. 420, In none. 
of the cases cited did the writing contain a provision, as does the 
letter in question in the present case, charging property. See the 
judgment in O. S. A. No, 56 of 1915 where all the prior cases 
are reviewed.. 

The last sentences of the leiter in question purport to create 


a simple mortgage. Therefore the letter requires registration. 


[Seshagiri Aiyar, J—The sentences merely enumerate the 
legal consequences. ] 

There is no proof of an equitable mortgage apart from the 
letter. If parties choose to create a mortgage by writing. then, 
that writing must be registered. The case in Behram Rashid v. 
Sorabji Rustomji 8, is in our favour. See also Ghose’s Book on 
Mortgages, Vol. i, p. 156. l E l 

Then as to stamp :—The case comes distinctly vi 5.2 
Cl. 17 of the Act, i. e., a mortgage- -deed. The amount would be 
the value of the property. See Franjivan Das Jagjivan Das Mehta 
v..Chan Man Phee 4. Art. 40 is the article applicable. 

[Seshagiri Aiyar, J-—Art. 40 expressly exempts E EE 
relating to deposit of title-deeds.] 

Then the case will-come under Art. 6. 

[The Offg. Chief Justice. —Do you contend that an agreement 
relating to deposit of title-deede within the meaning " Art. 6 
of the Stamp Act requires registration ?] 

Yes; if the case comes uncer Art. 6, then the amount secured 
is the value of the property. Fenalty was not tendered in the 
Court below. Therefore plaintiff cannot be allowed to pay it now. 

A, Krishnaswami Aiyar in reply. - 

The Court delivered the fcllowing 

- Judgments : :—The Offg. Ch: ef Justice.—In this case the whole 
question is whether Mr. Justice Kumaraswami Sastri is right in 
refusing to admit in evidence a letter dated 17th February. 1911. 
written by the 2nd defendant to the Ist defendant when the 
former deposited the title-deecs of his house with the latter in 


1, (1886) LL.B. 18 C. 822 ab 825, 2. (1905) I. L. R. 83 C. 410, 
8, (1918) I. Ll. R. 38 B. 372. 4, (1916) 20 C.W.N. 925=31 M.L.J. 155 (P.C,) 


~ 


i 
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order. to'`cover certain liabilities which he might ‘incur. in the. 


courge of business. The document is neither stamped- nor regis- 
tered and the learned Judge -refused to tike-it in evidence on both 
these grounds. If the letter merely stated the terms on which 
the equitable mortgage was effected, I should be inclined to hold 
that it did not require any registration and should only be stamped 
on the. basis of.an agreement: under article 5 of the Stamp Act. 
It is the deposit of the title-deeds that creates an equitable mort- 
gage and-a letter or a writing which contains evidence of the 
transaction cannot be said to create or declare any right or interest 
jin immovable property within the meaning of 8:17 Cl. (b) of 
the Registration Act. 
the ruling to this effect in Kedarnath Dutt v: Shamloll Khettry 1, 
Oo Moung v. Noung Htoon Oo 2 and Gokul Dass v, Eastern 
Mortgage and Agency Company °. But the real difficulty in 


the way of the appellant is that the letter goes much farther . 


purporting in fact to create a simple mortgage. It says “I. here- 
by give you full authority ib make use of this property in any 
.manner you think best and pay yourself up of these amounts and 
if there should be. any balance still ‘left unpaid, you shall be at 
liberty to"proceed on me personally and on the rest of my other 
properties to recoup all the short balance.” This satisfies'all the 
requirements of a simple mortgage, and could not be construed to 
be a recital of a mere equitable mortgage, for an equitable mort- 


gage would not entitle the mortgagee to any personal remedy. On 


‘this ground alone, it must be held. that the letter in question 
requires registration under Section 17 of the Act and being 
unregistered is inadmissible in evidence. If the letter be put aside, 
there is no other evidence that the title-deeds ‘were handed over 
for the purpose of creating an equitable wortgage. The appeal 
will be dismissed: with costs. a 


Seshagiri Aiyar; J.— The 2nd defendant in this ĉase is said 
to have mortgaged the properties in suit by depositing their title- 
deeds with the 1st defendant. 
them with the plaintiff. There is no dispute now ahout the latter 
transaction. The question decided by the learned Judge and 
argued before us relates to the validity of the transaction between 
the 1st and 2nd defendants. 








1, . (1878) 11 B. ių R. 405 at 410.° 9. (1886) I. L, R. 18 0, 322 at 395: 
8. (1905) I. L, R. 38 C. 410. 
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The plaint in paragraph T refers to a deposit ` of title-deeds, 
without more, on the 17th February 1911. To prove this depo- 
sit, a letter admittedly written by the 2nd defendant to the Ist 
defendant was sought to be put in evidence. The learned’ Judge 
rejected it as inadmissible. Upon this a witness was examined to 
prove the deposit. This witness only says “The title-deeds were 
handed over after the letter was signed by Kothandaramaswami 
Naiju” No question was put 7o him as to the purpose for which 
the deposit was made. The deposition as it stands is not enough 
to establish that an equitable mortgage was created under 


8. 59 of the Transfer of Property Act. Mr. A. Krishnaswami _ 


Aiyar admitted as much. It is clear that the learned Judge did 
not shut out.any evidence. - Consequently, if the letter is not 
admissible in evidence; the Julgment of the learned J udge must 
be upheld, asthere is no — evidence to prove the 
mortgage. | 

The learned Judge held tkat the letter pial both stamp 
and registration. In his view, the letter is an agreement to 
which Article 6 of the Stamp Act applies. Iam unable to agree. 
The learned Judge found that a3 the document does not “secure 


. any amount” Section 26 òf the Stamp Act is a bar*to its admissi- 


bility. Ifthe document does rot secure any amount, Article 6 
cannot apply and it must come under the regiduary article 5, 


‘Hiven otherwise, I do not think that Section 26 refers to admissi- 


bility. It rather deals with the quantum of interest allowable in - 
a suit when the document is sæd on and accepted as evidence., 
I do not think that Article 6 has any application. 


Mr. T. Rangachariar argues that the letter is a mortgage to’ 


. which Article 40 applies. In tke first place, if this document is 


held to contain as agreement re. ating to the deposit of title- deeds 
Article 40 cannot apply, because a reading of Articles 6 and 40 
makes if clear that agreements of this kind are not to be 


regarded as mortgages. There is good reason for this position. 


As Mr. Krishnaswami Aiyer pointed out, a mortgage by the 
deposit of title-deeds is not created by the writing which accom- 
panies, precedes or is contemporaneous with the deposit. The 
essence of this transaction is the deposit., (S. 59 of the Transfer 
of Property Act). It is that that creates the mortgage. It may 
be that the letter or agreement executed with reference to it con- 
tains the terms of the contract. But such @ document would not 
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per se have the effect of creating the mortgage. I am therefore. Muthia 
inclined to think that theetter in question does not constitute an Shey 
equitable mortgage. The learned Vakil for the respondent’ Rothanda- , 
suggested that the let'er even if by itself it did not create.a right, “oy 
must be deemed to have declared the subsisting xight, and that ` a Pa 
consequently by the operation of S. i7 of the Registration Act;’ Aiyar, J. 
Registration. is compulsory. The answer to this’ is, that the- 
declaration mentioned in 8.17 must by its own force have the 
legal consequences contemplated by the parties, and should not 
simply be a statement of ‘what has been effected. Jeevarathanam: 
Ammal v. Varada Pillai 1, Consequently, the declarations 
contained in the letter, if the letter itself does not constitute the 
mortgage, would not attract the provisions of S, 17, 

While Iam thus far from clear that the letter is iot covered by 
Article 6 or 40 of the Stamp Act and as such is not required to 
be registered under section 17 of the Registration Act, Iam 
compelled to hold that. it is a simple mortgage. All the elements 
constituting a simple mortgage are in it. Itrefers to a loan to 
be secured ; the properties are definite ; the charge on the proper- = 
ties is mentioned ; and a present and subsequent personal liability 
is contemplated. Consequently as the. property on which this 
mortgage is charged is more than Rs. 100 in value, the document oe US 
is inadmissible for want of both stamp and registration. In the 
view that I have taken; if there has been independent evidence of 
the equitable mortgage, the plaintiff would have succeeded. $8.99, 
of the Evidence Act will be no bat to the reception of.org] 
evidence, because the transaction alleged and sought to be proved 
is an equitable mortgage whereas the letter in question does not 
evidence any such mortgage or its terms. In my Opinion, this” 
letter indicates altogether a separate transaction. 

I have not referred to any of the cases, for the simple reason 
that the question’ whether a letter of this kind can by itself create 
an equitable mortgage was not considered in the cases cited before 

- There is clear authority which I am prepared fo follow that 
i the letter made a bare reference to the factuny of deposit and 
fo the creation thereby of the equitable mortgage, -no question of 
stamp or registration would arise. Kedarnath Dutt v. Shamioll. 
Khettry 2and Oo Moung.v. Noung Htoon. Oo'3.. In Behram 
Rashid-v. Surabji Rustomji 4 and in.O. 5. No. 66 of-1915, the - 


1, (19165)8L.W.i, a. (1878) 11 Bang. L.R. 405, ` 
3. (1886) I. È. `R. 13 O. 322. - |4. _(1918).1. L. R. 38B. 372. 
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point whether the document wes capable of creating an equitable | 
mortgage per se was not consicered. We have the authority of 
the Judicial Committee in Pran“ivan Dass Jagjivan Das Mehta v. 
Chan Mah Phee 1 that it is the deposit without more that creates 
the mortgage, although the extent of the property covered by the 
deposit may depend upon the writing which defines the quantum 
of property deposited. Section 59 of the Transfer of Property. 
Act is clear on the point. | 

I therefore feel constrained to hold that the plaintiff has 
failed to prove the mortgage set up. The decision of the learned 
Judge is right. This appeal must be dismissed with costs. | 


A. S. V. 


IN THE HIGH ‘COURT OE JUDICATURE AT MADRAS. 


Present :—Mr, Justice Olifield and Mr. Justice Sadasiva 
Alyar. 


+ 


Muthu Reddi and others ... Appellants* (Defts.) 


a v. ; 
Muthu Venkatapathi Reddi anc another ... Respondents (Plffs.)- 


Madras Estates Land Act (I of 19C3) S. 6 (6) Explanation—S. 8 (1) and (2)— 
Merger—Ryot purchasing landholder's right— Effect of. 


Where one of two co-ryots owning the.entire occupancy right in certain n lands 
purchases the melwaram interest'in the lands, there is no merger of the occupancy 
tight, - ; 

Second appeals against ths decrees of the District Court of 
Chingleput in A.S. Nos. 165 to 218 of 1913 respectively preferred 
against the decrees of the Couzt of the District Munsif of Chingle- 
put in O. 8. Nos. 713 to 773 of 1911 respectively. 

T, R. Ramachandra Aiyar and T. R. A Aiyar 
for Appellants. 

L, A. Govindaraghava ziyar and D. V. Neelamegachartar 
for Respondents. 


The Court delivered the iollowing 


Judgment :—The plaintffs sue as ryots, owning the occu- 
pancy right in the suit lands, and the Lower-Courts have held that 
they gave defendants, their tenants, valid notice to quit and are 
entitled to recover possession, rent and profits. The defendants’ . 


* S.A. 1298 to 1845 of 1614. - T 18th July, 1916, 
“1. (1916) 20 0. W. N. 925. | 


@s 
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first and main contention before us depends on the following 
facts, which have been admitéed: or found :——The mirası or occur 
pancy right in lands in the sait village belongs to the first and 2nd 
plaintiffs, each’ owning an unascertained moiety ~ of it. First 
plaintiff and his predecessors have owned their moiety from time 
immemorial. Second plaintif acquired hers as stridhanam from 
her father in 1873. There is no connection between their titles, 
though it is a fact that second plaintiff married a member. of 1st 
plaintiff's family. The plaintiffs sue together, as tenants-in-com- 


‘mon of the whole village and co-owners of the whole occupancy 


right. First plaintiff's predecessor however became entitled to 
the Zamindari, in which the sujt lands are, by purchase about a 
hundred years back ; and ist plaintiff has succeeded to his rights 
apparently (though nothing is alleged to turn on the fact) in respect 
of half the estate, Defendants therefore argue with reference 
to Section 8 (1) of Act I of 1308, that the occupancy and land- 
holder’s right having been urited by transfer in the same person, 
first plaintiff's predecessor, the latter had and the plaintiff has, a 
right to hold and sue only as a landholder, notas a ryot ; and that, 
as first plaintiff cannot sue in the latter capacity, heand 2nd plain- 
tiff cannot do*so together. Plaintiffs, it is admitted, can succeed, 
only if their suits are, as the plaints describe them, brought by 
ryots, against non-occupancy tenants, since it is not alleged that 
the conditions, in which a -andholder can evict his ryots are 
fulfilled. . 


Several answers, total or partial, to this contention have been 
attempted, but attention may be confined to one which is decisive. 
S. 8, on which defendants rely, is no doubt, as its marginal noté 


- indicates, the portion of the Act devoted to the topic of merger: 


and the result of its clause (17, js that, when the interests of the 


- Jandholder and the occupancy ryot have become united in the same 


person, the right of the latter is, subject to the rights of third 
persons, determined. This provision, the one relied on by the 
defendants, is no doubt, absolutely general and if it stood unquall- 
fied, their argument could be sustained. Clause (2) of the same 
section deals with a particular case of the viass covered by 
clause (1) the acquisition of occupancy rignt by one amongst 
several co-landholders, but assumes that the general rule is 
applicable in those circumstaaces also, and provides i for the protec- 
tion of the co- landholder’ 8 rizht to his share of the ‘rent and for 
49 
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the revival of the ryot’s right: in favour of any-future lessee of 
the land. > I is in these circumstances that, according to defend- 
ants, the case before us of acquisition of the landholder’s right by 
one of the co-ryots, the converse in some respect of the case dealt 
with in clause (2) must also be ccvered by clause (1). They how- 
ever overlook another provision, the explanation printed after 
clause 6 of 8.6. That clause prohibits acquisition otherwise 
than by inheritance or devise, of occupancy right by an ijaradar or 
farmer ; but the explanation following it is of wider scope, provid- 
ing that the right of occupancy shall not be lost in consequence 
not only of its owners subsequently holding the land as an ijaradar 
or farmer, but also, what is, unconnected with clause 6 of his be- 
coming interested in it as landhalder. Here, it is plain, we have 
what S..8 did not afford, provision for the particular case 
before us ; and, though its positicn in the explanation to a clause 
dealing with other matters anc separated from 8.8 by 5. 7, 
relating to mining rights, is anomalous, its unambiguous language 
cannot be deprived of effect. Tis being so, it is unnecessary to 
deal at length with the arguments based on the genera] doctrine 


of merger or the evidence, found by the Lower Courts to be in 


plaintiff's favour as to the manner. in which the parties have 
understood their rights, especialy as indicated by defendant s 
payment of Thunduvaram, consistently with the payment being 
to a ryot owning occupancy right. :As regards the first point it 
may however be observed that, as the Act, a comprehensive 
tenancy code, is explicit, discussion of the general law is irrelevant ; 
and that an exception to the ganeral presumption of merger, 
similar to that allowed by the explanation after section 6 clause 
G, though more logically placed, .s to be found in the explanation 
2, Section 22 of the Bengal Tenancy Act, (VIII of 1885). Vide 
also Abdul Hassan v. Bhura 1. Dafenants’ remaining argument is | 
that the Lower Appellate Court should have dealt with their plea 
regarding a specific letting to them and the absence of any notice 


by which the tenancy thus created could be terminated.. The 


plaint para. 4 referred to their ertering into an arrangement -with 
plaintiffs, which was subject toan obligation to surrender, the 
land at the end of the fasli; and in para. 5 the giving of a registered ° 
notice on December 1910 to surrender before the end of the 
fasli, 2.e., 30-6-1911, is mentioned. In the written statements the 





1. (1906) I. L'R. 28 A. 768. - 
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i avrangemet was denied: and there was nothing regarding the 


notice, except a reference to it was “alleged.” Issue 2 was 
frained regarding the arrangencent. But ."thére was no issue 
regarding the notice; and throughout defendants have never put 


“ forward any alternative contention, : that if the arrangement was 


established, the lease under’ it was never terminated in a valid 
way, by notice alleged or otherwise. In these circumstances they 


cannot put forward such a contertion for.the first time in this- 


court at the hearing. 
- “The.second appeals therefore fail and are dismissed, S. A. 
No. 1298 with costs and the others without costs. 
A, V. V. ' 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :—Sir Jobn Wallis, Chief Justice and Mr. Justice 


Phillips, 

P. Radhakrishna Mudaliar P Appellant.* 
E . ' 

P. Subraya-Mudaliar `- ° °? >... Respondent. 


Indian Succession Act, 5. 50—Will—Ezecution—f fixing go f the mark of testator 
by another person-in his presence and by hiz direction—Not a proper execution of the 
will—Practice of touching the pen by thd Execuiant—Cannet affect the construc- 
tion—Person signing by the direction 'of the testator—W hether can be an attesting: 
witness to the will. bas : 

Where the testator is a marksman or unable to sign hig name, the affixing of 
the testator’s mark by a third person in his presence and by his direction is not a 
proper execution of the will within the mesning of S. 50 of the Succession Act. 

"Where the testatrix touched the pen and gave it to another who put her mark 
and then wrote her name and h's own name below it. Held, that it might amount 


to a siguature:in her presénce and by her direction, but the person so signing 


cannot be an attesting witness as required ky the section. \ 

- The practice in this Presidency of touching the pen by the executant and 
handing it to some one else to sign for himself does not affect the construction of 
the section a as to signature. Shamu Patiar v. Abdul meas Ravuthan 1 referred 
to. eae 

On Appeal from ‘the J udgrnen: and order of the Honourable 
Mr. J ustice Bakewell in the exercise of the Ordinary ` Original 
Testamentary Jurisdiction of the High Court in T. O. S. No. 2 of 
1915 in O. P. No. 110 of 1914 (In the ae of the last will and 
téstämeėnt' of P. opani Ammäl, a Í 


£0) oT 62 of 1916. : G - ' 7th April, 1916, 
P (4912) T: D: B85 M, p; 607=23 M, L.J. 321. + 
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V. Kaghunatha Sastri and T. R. Venkatarama Sastri for 
Appellant. 

C. V. Anantakrishna Aiya- and V. Sivaprakasa Mudaliar 
for Respondent. 

~ The Court delivered the following 

Judgment :—This is an appeal from a judgment of Bakewell, 
J., and raises a question of some importance as to whether under 
9; 50 of the Indian Succession Ac3, when the testator is a marksman 
or unable to sign his name, his mark as distinct from his signa- 
ture may be affixed by any one but himself. The Wills Act XXV 
of 1838 which in this respect reproduced the provisions of the 
English Wills Act of I Vic. dié not contain any express provi- 
sion as to signature by means of affixing a mark where the testa- 
tor was unable to write but merzly required the will to be signed 
“ by the testator or by some other person in his presence and by 
his direction”. It was however well settled that under these provi- 
sions a testator unable to write might sign by affixing his mark. 
In S. 50 of the Indian Succession Act, probably on account of the 
great number of illiterate people in India, it was thought desir- 
able to provide expressly for execution by affixing a mark, and in 


` that section three ways of execusion are provided. “ The testator 


shall (1) sign or (2) shall affix his mark to the will or (3) it 


. shall be signed by some person in his presence and by his direc- 


tion.” And it is next.provided “I'he signature or mark of the 
testator, or the signature of the person signing for him, shall be 
so placed that it shall appear that it was intended thereby to 
give effect to the writing as « will.” It is expressly provided 
that it is the testator who is tc affix his mark, and while the 
section goes on to provide fo: the will being signed by some 
other person in his presence amd by his direction, there,is no 
corresponding. provision about the testator’s mark being affixed 
by some other person in his presence and by his direction. Fur- 
ther the language of the following rule as to “the signature or 
mark of the testator, or the signature of the person signing for 
him” clearly shows that what was contemplated was that the 
mark should be affixed by the testator himself. As already men- 
tioned this section for the first time contained a separate provision 


for execution by affixinga mark, and the decisions on the Statute 


of Frauds and the Wills Act azcording to which affixing a mark 
was a,mode of signature are therefore inapplicable. It was, in 
our opinion, clearly the intention of the legislature that to satisfy 


é 


oe 
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the provisions of the section as to execution by affixing a mark, 
the mark must be affixed by the testator himself. We are there- 


= fore with great respect unable to agree with the learned Judge 


that the placing of the mark upon the paper in the presence of the 
testatrix and by her direction is an affixture by her of her mark io 
the will within the meaning of S. 50. In Nirmal Clumder Bando- 
padhya v. Saratmont Debya 1 all that was decided was that the 
affixing by a servant of the testator under his direction of the name 
stamp of the testator was a signature by some other person in the 
testator’s presence and by his direction, and not the affixing of a 
mark, and there is nothing in the case to suggest that the learned 
Judges considered that the affixture of a mark under the direction 
of the testator would be sufficient. In Mukta Nath v. Jitendra 
Nath 2, it was held that the section was sufficiently complied with 
where the mark was actually affixed by the testator though wish 


the assistance of another person, but there the testator took an 


active part in affixing the mark. In this case according to the 
finding of the learned Judge the testatrix touched the pen and 
gave it to Doraisami Iyengar who wrote in Tamil | 

‘This mark x Papathiammal. 

This mark taken 
D. V. Doraisami Iyengar. 

This may amount to a signature by some other person in her 
presence and by her direction within the meaning of the section 
and if attested by two witnesses other than the signatory would 
be sufficient, but the mere handing the pen to Doraisami Lyengar 
who, affixed the mark in her presence is not, in our opinion, an 
affixture of her mark by the testatrix such as is required by the 
section. It is said truly that touching the pen and handing it to 
gome one to sign for one is a very common form of signature in 
this Presidency, but this cannot affect the construction of the 
section, and in the recent attestation case Shamu Pattar v. Abdul 
Kadir Ravuthan 3, with reference to this and similar sections 
their Lordships of the Judicial Committee observed that they could 
not agree with what had been said by tlie learned Judges of 
another High Court regarding the policy of placing a larger con- 
struction on the word ‘attest’ in consequence of the social institu- 
tions of the country. This observation appears to apply equally 
to the present case. 


1. (1998) I. L. R. 26 0. 911=L. R. 25 I. A. 225, 
g (1918) 926. G. J. 262%- 8- (1912) I. E. R. 35M, 607=23 M, D. J. 231, 
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If the signature as distinct irom the mark of the .testatrix is 
taken to have been affixed by Doraisami Aiyangay in her presence 


` and‘ by her direction, the will fals for want of due attestation, 


as the section requires that the -vill should be attested by two or 
more witnesses each of whom must have ‘seen the testator sign | 
or affix his mark, or have seen some other person sign the will 
in the presence and by direction of the testator. : The ' language 
of the section is perfectly plain and it is unnecessary to refer to 
decided cases to show that the person who signed by divection of 
the testator cannot be one of the two attesting witnesses required 
by the section. The appeal is a lowed and the suit and the peti- 
tion dismissed with costs throughout. 

CAS 0 r 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
Present :--Mr. Justice Abdur Rahim and Mr. Justice Ayling. 


K. Rangappa and others `` ... Appellants* (Defendants 
oe Noss I to 8), 
Karnam Bhimappa | ... Respondent (Plaintiff). 


Religicus Hndowments—Temople orig-nally swbjectto the Consmitiee of one talug 
— Lands assigned to another Taluq in Bevenue redisirabution. —The Committee to 
appoint trustee in the former Commitie:—Religious Endowments Act, Ss. 7,9, 10 
and 12. 


Where lands belonging to a temple were originally. in one taluq and subject to 
the Devastanam Committee of that talu= and subsequently for, revenue purposes, 
the lands were assigned to another taluk in another District, the Devastanam 
Committee having jurisdiction over the temple and power to appoint trustee, is 


the Committee of the taluk to which it sriginally belonged. 


Second appeal against the decree of the District Court of 
Bellary in A. S. No. 92 of 1914 preferred against the decree of the 
Court of the additional District Munsif of Penukonda in O. S, 
No. 16 of 1913 (O. S. No. 1502 of 1911 on the file of the Court 


` of the Principal District Munsif of Penukonda). 


L. A. Govindaraghava Aiyar for Appellants. 
P. Chencmah, and A. Venkctarayaliah for Respondent. 
‘The Court delivered the fo lowing 
‘Judgment :—This is a suit >y ‘the plaintiff who ades to be 
the Dharmakartha of the Sri Arjaneyaswami Temple at Jaggu- 
parthi to eject the defendants from certain lands which are alleged 
* S. A. No. 265 of 1915. | 24th November, 1915. 
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to belong to the temple. The lands in question originally belong- 


. ed to the Rayadrug talug. But it appears that there was a 


redistribution of talugs in:1894, and’ in that; redistribution the 
lands fell within: the Kalyandrug. ‘talug in Anantapur. ` The Roya- 
drug talug is in the district of Bellary... The plaintiff has been 
appointed Dharmakartha by the Devasthanam Committee of 
Kalyandrug ; and’it is contended in second appeal that the Kalyan- 
drug Temple Committee had no power to appoint a Dhar makartha 
of the institution in question. The Royadrug Temple Committee was 
the committee that was originally appointed at the time the Reli- 
gious Endowments Act XX of 1863 came into force ; and the con- 
tention of the learned pleader™ for the appellants i is that that com- 
mittee continued to retain jurisdiction.over the institution, what- 
ever modifications might be made afterwards’ by the Revenue 
authorities in the boundaries of the talug. S. 7. of the Act 
says that “the Local Government shall once for all appoint 
one or more committees in every division or ‘district to take the 
place, and to exercise the powers of the Board.of Revenue and 
the local agents, under the Regulations hereby . repealed”. Then 


. S. 9 provides that “ every member of the committee appointed 


as above shall kold his office for life, unless removed for miscon- 
duct, or unfitness ” ; and under §. 10 vacancies will be filled 
by the appointment of other members. So that the original 


committee continuss to have and that is the only committee “ 


which has ‘jurisdiction over a temple in any particular division 
or district. S. 12 says that immediately after- the appointment of 
the committee all the property òf the mosque'or temple or religious 
establishment shall be transferred to that committee, and that all 
the powers that were exercised by the Board and the local agents 
might be exercised by such committee to whom such ‘transfer ig 
made. That makes it absolutely clear-that it is the committee origi- 


nally appointed in that behalf or the succession of that committee, 


that can exercise jurisdiction over a particular institution and the 
properties vested in it. This no doubt may lead to certain 


inconvenience in cases like this where the boundaries “of talugqs ` 


are modified. But on the other hand if the. contention of the 
respondent were conceded viz., that the- jurisdiction of the com- 
mittee should vaty with the- limits of the revenue unit, we would 
be Janded in still greater difficultiés. For instance supposing à 
new taluq is carved out of two, taluqs, then according io the view 
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that is propounded on behalf of the respondent, for the new taluq 
there can be no committee to exercise jurisdiction or powers 
over religious institutions that may be included within its borders ; 
for under this.Act there is no provision for appointing an altogether 
new committee. The committees whatever they were, were 
appointed once for all, and if has not been shown to us that the 
Government have got any power to appoint a fresh committee. 


That was really the only question to decide in the appeal. 
But the learned pleader for th2 respondent also attempted to 
argue that even if the plaintiff was not appointed by the 
committee that had power to appoint Dharmakartha of the 
Devasthanam in question since the defendants themselves are 
trespassers, the plaintiff is entitled to succeed in this suit and to 
recover possession of the property. But the suit is one for 
ejectment, the title of the temole is denied, and if the plaintiff 
who instituted the suit cannot show that he’ has any title to 
maintain, the suit must fail. 

The decrees of both the Lower Courts are set aside and the 
plaintiff’s suit is dismissed with costs throughout. 

C, A. S. i 


4 e 


PRIVY COUNCIL. 
Present :—Viscount Haldare, Sir John dge, | Mr, Amir Ali 
and Sir Lawrence Jenkins. 
[On appeal from the High Court at Allahabad.] 


Sri Kishan Lal a ... Appellant * 
v. 
Mussamat Kashmiro and others ... Hespondents. 


Submission to arbitration or family crrangement—Pardhanashin Lady—F raud 
and undue influence of trusted relatives—The tr ansaction a nullity—Limitation— 
Inapplicable to defence—Starting point sn case of suit by party defrauded. 

A Hindu widow was in possession cf her hushand’s property. A nephew of 
the deceased claimed it as the adopted son of the deceased and later he and her 
husband’s brother claimed the property as joint owners with the deceased. Subse- 
quently an arbitration was fixed upon tc which the widow’s consent was given on 
the advice and under the influence of her husband’s relatives who acted in the 
matter with a view to their own interests and not hers. The arbitrators made 
an award without taking any evidence. The widow was under the influence of 
her husband’s brother who, evar since her husband’s death, was acting as her 
manager and whom she trustad to advise her and that influence continued till 
ħis death, l a | 

i * 28th March, 1916. 
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Held, thatthe transaction, whether viewed as -an award, or as; a, family-, p 
arrangement was & mere nullity, the consent of the widow having. baen obtained, . 


by fraud on the part of her husband's brotaer. 


Duty of pefsons standing in a, fiduciary relation to...a pardhanashin lady, 
explained. 2. 3 

Held further, that the question in suca cases is not, whether ‘ie kaw what 
she was doing or had done or ' proposed to do, but how her intention to act was 
produced and whether all that care and providence was placed round her as ageinst- 
those who advised her which from ‘their sitsation and relation with respect ic her 
they were bound to exert.on her behalf.ard that fraud of the kind in queszian . 
cannot be condoned unless there-be knowleige of She facts and of the rights arising 
out of those facts and the parties are at arm’s length. l 

- Huguenin v. Baseley 1 and Moxon v. Payne ? approved. 

Held, also, that the Indian Limitation Act would not apply to a plea ir da= 
fence and further thal even fora suit by the widow to recover possession on foot : 
of the nullity of the arrangement, limitation would? not, jin the circumstances- 


of the casa commence to run before the data of the death of het husband's brother, « 


Appeal from a judgment anc. decree of the Allahabad. High: 
Gourt dated December 18, 1912%-vevarsing a judgment and decree of: 
the second additional Judge of Merut dated November 11, 1910.7: 

The facts: of the case are suf ciently set ‘forth in- e A 
ships’ judgment, - ' 
- Sir W: Garth appeared for the appellant and eee ma 


on the facts. He referred to Ars: 9, Sch. II of the Limitafion:. 


Act of 1877 to show that Kashmiro did not' take steps to set aside’ 
the award within three years from the time when the fraud 
became known to ber and was, therefore ee from impeach- 
ing it. _ = 

DeGruyther, K, C. (with him Dube) Pied bo... ng 

_ Mozon v. Payne ? and Huguenin v. Bagn L 
. Sir W. Garth in reply. ' 

The judgment of their Lordships was deiner by 

Sir John Edge :—This is an appeal from a decree, dated she 
13th December, 1912, of the High Court at Allahabad, which 
reversed the decree, dated the llth ‘November, - 1910, of ke 
additional Judge of Meerut. The. appellant, Sri Kishan Lal, Fs 
the plaintiff in the suit in which tais appeal has arisen. 

The suit was brought on tke 8th September, 1909, by Sri 
Kishan Lal, a minor, through his certificated’ guardian, on a morti- 
gagé of immovable-property, dated the 6th September, 1897, fo 
recover one-fourth of the inortgage-money alleged: te be then due 


1, (1807) 14 Ves. Junior 273.. - _ 2, (1878) 8 Ch.. App. 88}. 
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together with interest and costs, ty sale of the mortgaged property. 
The mortgage in question had baen made by one Haji Muham- 
mad Yahya Khan, in favour of one Fakir Chand, as the manager- 
of Lala Harnam Das’s estate. Haji Muhammad Yahya Khan 
died before this suit was instituted. His descendants and personal 
representatives are some of the, čefendants to the suit ; they deny 
the plaintiff’s title, and allege that the mortgage of 1897 was satis- 
fied as to. part of the mortgage-money by payment to Mùssamat- 
Kashmiro, and as to the balance by the grant of another and 
subsequent mortgage in favour of Kashmiro. Others of the 
defendants are persons who allege that they purchased in 1903 
portions of the mortgaged property from Haji Muhammad Yahya 
Khan, and paid the consideration money to Faqir Chand. The 
remaining defendant is Mussamat' Kashmiro, who denies the plain- 
tiff’s title; and alleges that the money which was advanced in 1897 
as the consideration for the mortgage was money which belonged 
to her fora Hindu widow’s esate, and was advanced by Faqir 


-Chand as and. being the mansger of her estate. On the -other 


hand, the plaintiff’s case is that he estate which was managed by 
Faqir Chand, and of which tae mortgage-money formed part, 
was the ancestral property of a -oint Hindu familys and that one- 
fourth share of the family property has devolved upon him. 

Hence he claims in this suit tc recover one-fourth of the a 
which hé alleges is due. 


- 


- The'following genealogical table will show how the plaintiff 
was related to Lala Harnam Das, who was the -husband of 
Mussamat Kashmiro, and the relationship which existed between 
Faqir Chand, Lala Harnam Das, Piyare Lal, and other persons, 
to whom it will be necessary to refer, The common ancestor 
was Lala Gauki Ram. oo 
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wc NS A ee 
oe . | 
Cha jju Mal, Fagir First = Harnam - Mussamat 
diedin 1886. Chand, wife, Das, Kasbmiro.- 
' died in died died in (respondent), 
1905. before 1892. 
1892. 
l a 
2 i [ | Three 
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Having regard to the facts of this. case, it is peculiarly’ 


necessary to see how the ‘plaintiff alleges title in himself to sue 


upon the mortgage of 1897. Inhis plaint, which was filed-on’ 


the. 8th September, 1909, the plaintiff alleges, so far as is 
material, as follows :— | 


1, The plaintif i is the mortgagee of the lands owned by the defendants. ` ~ 
“2. The particulars of the mortgage are as follows :— 
‘* (a.) Date of mortgage.—Dated and ragistered on the -6th September, 1897. 
‘' (b.) Names of the mortgagor and the mortgagee.—Haji Muhammad Yahya 
** Khan, mortgagor,and Munshi Fakir Chand, mortgagee 
~ **(¢) Amount of mortgage money.—15,000 rupees. 
“ (d.) Rate of interest.—Interest at the rate of 12 annas percent. per nénsem 
1 and compound interest to be charged annually. 
“ (e.). Propatty mortgaged.—Zamindari in the villages of Dhautala and 
ss Uldhen, a detail of which is given in the reliefs. 
“ (f) The amount claimed. —10,500 rupees. 
“3, After the death of Lala Harnam Das a dispute took place among his 
“ survivors, in which Babu Sheooharan Lal, deceased, father of the plaintiff 
“alleged himself to be the owner of the whole on the ground of adoption. Under 
“the agreement, dated the 28th November, 1899, the said dispute was referred to 
t Dala Sri Ram and Mohan Lal, arbitrators, and Lala Daya Ram, oe tor 
SEE PIeeat On, 


; Sa, ‘Under the arbitration award, dated the 10th and registered on the 17th 
“ January, 1898, it was declared that defendant No. 9 (Mussamat Kashmiro) 
would remain the owner of an 8-anna share of the property by. virtue of life 
" interest ; that Munshi Faqir Chand would remain the owner of a 4-anna share, 
“and that Parbhu Dayal, Mahesh Das, and Sheocharan Lal would remain the 
‘* owners of the (remaining) 4-anna share But under the said award the proparty 
“and the business of all the aforesaid shareholders were allowed to -Tomain joint 
“during tha lifetime of Munshi’ Faqir Chand, and for the management of the 
‘whole of the property and the business Munshi Faqir was appointed manager, 
‘* and his name was recorded in the revenue papers in respeot of all the property 
“ and the whole of the business was carried on in his name. 
“5. The share of Lala Mahesh Das and Parbhu Dayal was received by Lala 
 Sheocharan Tal, father of the plaintiff. 
‘€.6, Munshi Faqir Chand, as manager of the aforesaid property, has ad- 


“ vanaed the aforesaid loan to the aforesaid mortgagor out of the estate under the | 


“ aforesaid bond,’’ 
x x a = * a 


' 16. The Panin v was a member of tha joint family with his father, Sheo» 


- charan Lal; he is the owner of tha whole of the property and the bo by 


á right of survivorship. a m i 


Mussamat Kashmiro, in her written statement, amongst 


-other things, alleged that, after the death of Zauki Ram, the 
ancestral property left-by him -was partitioned in or about 1863 


Amongst his fhree sons, Lala Harnam Das, ’Chajju Mal,-dnd’ Faqir 
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Chand, and thereafter the three srothers lived separate, and were 
separate in food and in business; and that her husband, Lala 


aoe Das, throug’ his ability and business-made great additions 
‘to his share of the partitioned’ property, and with the profits of 


moriey dealings acquired a great eal of property. She also alleged: 
that Faqir Chand, as her manager and agent, advanced.the mort- 
gage-money of 1897 out of the property which iaag come to'her 
as the widow of Lala Harnam. Das. 


` Iù her written statement Mussamat Kashmiro denied all 
knowledge of any mutual dispue. She stated that the arbitra- 
tion proceeding was not taken în good faith, but was taken to 
defeat the rights of the real heizs of Earnam Das; thatthe agree- 
ment of reference was signed without her authority by Piyare 


- Dal; that she was under the influence of her brother-in-law, 


Faqir Chand, who deceived her misrepresented to her the nature = 
and the effect of the agreement of reference, and induced her by 
his misrépresentations and threats to acknowledge the agreement 
of reference before the sub-reg’strar, and that she had no legal 
adviser, According to her, the writien contents of the award 
were never read out to her, and Faqir Chand during his life-time 
had made her believe that she was the sole proprietor of the 
property which had been lait by her husband. She alleged 
that since her husband’s death, on the 15th- October, 1892, 

the had been in proprietary- possession of the money-lending- 
business without the participation of ‘anyone else, and that she 
had appointed Faqir Chand as the manager of her business. 


In order- rightly to understand some of the points which 
arose in this case, it is necessary that the following considerations 
should be borne in mind. At the time, 1863, when it is alleged 
that the three sons of Zauki Eam separated, the joint family pro- 
perty was, 50 far as appears, of the value of about 9,000 rupees. 
From 1863 until he died in 1892, Lala Harnam Das carried on 
in his own name a money-lerding business, in which ke accumu- 
lated property of the value of about 300,000 rupees. When Lala 
Harnam Das died he left surviving him his second wife, Mussa- 
mat Kashmiro, three daughters whom he had by her, and two 
daughters by his first wife, one Of whom, . Mussamat Kaki, was 


a childless, and the otherof whom, ‘Mussamai Bhagwan. Dei had a 
- gon; Piyare Lal, who has been à proniinent witness in this suit. 


Lala Harnam Dag left surviviag him his brothér Faqir Chand, who 
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was a Tahsildar, and the eldest male relation of LalaHarnam Das 
when he died. Chajju Mal, ancther brother of Lala Harnam Das, 
had died in 1886, but he had left 3urviving him three sons, Mahesh 
Chand, Parbhu Dayal, and Sheccharan Lal, a Munsif, who were 
living. when Lala Harnam Das died. Mussamat Kashmiro was a 


purdahnashin lady; she was illiterate, and it has not been. 


shown that she was a woman of any business capacity. She was 
a woman who, in matters of business, would. have to rely for 
advice and guidance upon others. If on. the death of Lala 
Zauki Ram the three brothers did. not separate, but con- 
tinued to live as a joint Hindu family, it may be assumed that 
the property -which Lala Harram Das had accumulated was, 
when he died, joint property. If, on the other. hand, the three 
brothers separated in 1863, it is 30 be assumed on the evidence 


that the property which Lila Harnam Das accumulated was his 


separate property. If there was no separation, the members of 
the joint family who on the deafh of -Lala - Harnam Das were 


entitled to the property which had been accumulated by Lala: 
Harnam Das, were Faqir -Chand, whose interest represented: 


one-half, roughly speaking 150,000 rupees ona partition, and 
Mahesh Das,* Parbhu Deyal, snd Sheocharan, whose interest 
between them represented the other moiety, or, roughly speaking 
50,000 rupees each on a partition. Mussamat Kashmiro would 


in that event have been entitled to nothing except maintenance.. 


If the three brothers had separased and Lala Harnam Das bad: 
_adopted his nephew Sheocharan as his son, Sheocharan would, on 
the death of Lala Harnam Das, have been entitled to the whole 
of the property, worth about 300,000 rupees, which Lala 
Harnam Das had accumulated, and Mussamat Kashmiro would 


have been entitled-to maintenance only. If the three brothers ` 


had separated, and Lala Harnam Das had not adopted Sheo- 

charan as his son, Mussaimat Kashmiré would have been entitled: 
for a Hindu widow’s estate to the whole of the property 
which Lala Harnam died. possessed of, and that property would, 
on 1 het death, go to Lala Harnam Das’ 5 daughters. 


Lala Harnam Das died on the 15th October, 1892, and 
thereupon it was arranged between Faqir Chand and his nephew 
Sheocharan, that Shedcharan should be put forward as the adopted 
son of Lala ‘Harnam Das, Faqir- ‘Chand, however, insisting that 
‘he should. be- appointed. manager of the.estate.. „On. the 20th 
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P.O. October, 1892, Faqir Chand, having had prepared an application 
Sri to the Revenue Court for mutation of names in favour of Sheo- 
| Bishan Lal charan as the adopted son of ‘Lala Harnam Das, presented it to 
ikani the Revenue Court. There.can bemo doubt that at thát time it 
Beshimiro. was intended by Fagir Chand and: Sheocharan that the whole 
Sir John. of the property which waa left >y Lala Harnam Das should be 
se claimed by Sheocharan as his adopted son, Subsequently on 
the 25th May, 1905, Sheocharan:alleged that he “ was the heir - 
to, andthe owner of, the estate of Lala Harnam Das, deceased, 
on account of his being an adcpted son.” Faqir Chand ‘had 
also had prepared a power of attorney, dated the 20th October, 
1892, according to which Sheocharan Lal, “adopted son”’ of 
Lala Harnam Das and Mussamat Kashmiro, widow, appointed 
Faqir Chand and Mahesh Das their general attorneys for, 
amongst other purposes, an app-ication tothe Revenue Court 
for mutation of names., That power of attorney was signed by 
Sheocharan, and. the mark of Mussamat Kashmiro was put 
to it by Piyare Lal, The reference in that power of attorney 
to Sheocharan as the adopted son of Lala Harnam Das is the 
only piece of evidence to which their Lordships’ attention has 
been called as suggesting that Mussamat Kashmiro had on any 
occasion recognised Sheocharan as the adopted son of her late 
husband. It is exceedingly improbable that she knew how Sheo- 
charan was described in the power of attorney or the purposes 
for which that power of attorney might be used. She was then 
acting under the guidance and on the advice of her. brother-in- 
law Faqir Chand. Although the design of making if appear that 
Sheocharan was the adopted son of Lala Harnam Das, and of 
having his name entered in the registers as the owner -of the Za- 
mindari property, which Lala Earnam Das had acquired, was 
soon abandoned, the application fo have his name entered in the 
registers as the owner is of importance, as it shows that at that 
time Faqir: Chand and Sheocharan were treating the property 
which Lala Harnam Das had acquired as being the self-acquired 
property of Lala Harnam Das, ard not as property which he had 
acquired as a member of a joint Sindu family. 


oe 


Shortly after the 20th October, 1892, Faqir Chand came to 
_ the conclusion that it would be more -to his interests that his 
name, and not that of Sheocharan, should be entered in the 
. Revenue Registers . as.the owner, and‘on .the 2nd November- he 


ya) 
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sent to Sheocharan drafts of applications for mutation of names P.C. 
in his, Faqit Chand’s-favour, ard of an agreement giving him BH. - 
authority to-act as manager. Shkeocharan sent a vague and Kishan Lal 
evasive reply, and finally on the 19th November, 1892, Faqir Mamit 
Chand filed applications in the -Revenue Court for a stay of the  Keshmiro. 
mutation proceedings. On the 20th November, 1892, Faqir Sir Johr 
Chand, Mahesh Das, and Piyare Lal went to Mussamat Kash“ | Edge. 
miro at Meerut. The following entry of the 20th November, 
1892, in the diary of Faqir Chard is instructive as showing the 
influence which was brought to bear upon this illiterate purdah- 
nashin lady :— 5 

“Sunday, the 20th.—I want to 'Bhabhi Saheba’ at Meerut along with Mahesh 
“Das and Piyari Lal. ‘ Bhabhi Saheba ‘ said that she wanted to have mutation 
“ of names in respect of the property effected in her favour alone, that she did not 
“ vant to haye it effected in favour of anyone else, and that she had no confidence 
“in anyone. ' After a long conversation, entreaties, and hesitation, she consented 
‘to mutation of names being effected in my favour; anda telegram asking Sheo- 


“charan Lal to come, was sent. Drafte of the applications were caused to be 
“ prepared by Shaikh Ghulam Rasul. ” l 


Owing to some objections on the part of Sheocharan, the 
arrangements proposed by Faqir Chand fell through, and it appears 
from the following entry of the 26th November, 1892, in the diary 
of Fagir Chand that a new arrangement was agreed to between 
Faqir Chand, Mahesh Das, Sheocharan, and Piyare Lal :— 


5 Saturday,, 28th (Meerut).—A convecsation took place after 12 o'clock in the 
‘t presence of Faqir Chand, Mahesh Das, Sheocharan Lal, and Pi yari Lal,......... 
t“ the funds were agreed to be joint; it wes further agreed that the Mussamat (as 
“ one party), Fagir Chand (as second party), and Mahesh Das, Parbhu Lal, anā 
“ Sheocharan Lal (as third party) were entitled to one-third share each. The pro- i 
"t perby in respest of which Sheocharan Lel’s name was entered in the life-time of 
‘' the brother, and the funds belonging to Faqir Ghand, which were separate from. 
“ the joint funds, were-kept separate.” . 

It will be observed that on the 26th November, 1892, Sheo- 
charan abandoned the position which he had taken up as an 
adopted son of Lala Harnam Das and abandoned the claim that 
the property which Lala Harnam Das had acquired was the self- 
acquired and separate property of Lala Harnam Das, and claimed 
a share through his natural father. Chajju Mal. -I twill also be 
observed that it was at that meeting ‘agreed that Mussamat 
Kashmiro, who, if the property was joint family property was 
not entitled to any.share, was tö have a one-third share in it. 
The agreement that she should have a one-third share is explain- 
ed-bythe fact that Piyare Lal wes present-and assenting and by 
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the fact that he had been promised by Faqir Chand 10,000 rupees 
if he would consent. Piyare Lal had no interest in the property if 
it was in fact joint property; he had, however, a mere contingent 
reversionary interest of a-then un-ascertainable value in the pro- 
perty if it had heen separately acquired property of Lala Harnam 
Das. 


- On the 27th November, 1892, Sheocharan and his brother 
Mahesh Das, expressed their d.ssent from the arrangement to 
which they had agreed on the 26th. However, on the Z8th 
November, 1892, an agreemens of reference to arbitration was 
drawn up and was executed by Hagir Chand, Makesh Das, Sheo- 
charan, ‘““Mussamat Kashmiro, br the pen of Piyari Lal,” Parbhu 
Dayal, Piyare Tal, and Kedar Nath, who was the husband of 
Mussamat Kaki. By that agreement the arbitrators were not 
bound to allot to Mussamat Kashmiro a one-third share; they 
might if they so chose allot to her an infinitesimal share ; but out 
of the share which they might ellot ‘to her they were bound to 
allot a share, to be enjoyed at once, to Mussamat Bhagwan Dei, 
and a similar share to Mussamat Kaki, neither of whom could in 
any view of the law have been ertitled toa share to be enjoyed 
during the life-time of Mussamet Kashmiro. Exécution of that 
agreement was admitted by Mussamat Kashmiro to the District 
Sub-Registrar, but it is impossib_e to believe that she understood 
the nature and effect of the agreement, and equally impossible to 
believe that anyone who had any regard to her interests could have 
advised her to be a party to it. 


The arbitrators called for statements from the parties, but do 
not appear to have examined any witnesses, and on the 10th | 
January, 1893, they made their award, and allotted to Faqir 
Chanda 4-anna share, fo Parbhu Dayal, Mahesh Das, and 
Sheocharan, a joint 4-anna share, to Mussamat Bhagwan 
Dei a 2-anna share, Mussamat Kaki a 14-anna share, and to 
Mussamat Kashmiro (to include the share of her three 
daughters) a` 44-anna share, and awarded that after the death of 
Mussamat Bhagwan Dei, her male issue should get her share and - 
the profits accruing therefrom. It appears from the award that 
Mussamat Kashmiro ° “had given to the arbirators a written state- 
ment signed .by the pen of P yare Lal, in which. she alleged 
herself to be the sole heir and entitled fo the estate of. Lala 
Harnam Das, and prayed that she should get the whole estate. 


r 
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The arbitrators had under the agresment of reference power to 
appoint a manager of the estate, and Faqir Chand was pes 
the manager. 

It has been contended on behalf of the. plaintiff that some 
answers which were given by Mussamat Kashmiro to interroga- 
tories on a commission in a suit in 1895 show that Mussamat 
Kashmiro had fully understood the nature and effect of the 
agreement of reference of the 28th November, 1892, and that the 
award had been read over to her, and that she had acquiesced in 
it. It appears to their. Lordships that the answers to these 
interrogatories had been dictated 30 her by Faqir Chand, and 
were not such answers as might have been expected from an 
illiterate purdahnashin lady like Mussamat Kashmiro, and their 
Lordships attach no importance to them. 

The learned additional Judge cf Meerut: who tried ae suit 
found that the award was mads with the knowledge of 
Mussamat Kashmiro, and was explained to and understood by 
her, and she accepted it. The additional Judge came to no 
precise finding on the question as to whether Lala Harnam Das, 
Faqir Chand, and Chajju Mal had separated, but he appears to 
have considered that there may have been some partial separation, 


and that the brothers, or at least Lala Harnam Das and Chajju 


Mal, subsequently reunited. Assum-ng that there was a separa- 
tion, their Lordships consider that there ig no conclusive evidence 
that the brothers, or any two of theru, reunited. The view of the 
situation of the additional Judge, apparently, was that Faqir 
Chand and Mussamat Kashmiro had conjointly defrauded Sheo- 
charan, and had, by gu le nd trick oż the award, got three-fourths 
of the property out of his hands. Tais view, it may be observed, 
involved the assumption that the three brothers, Lala Harnam 
Das, Faqir Chand and Chajju Mal, had separated, and that none 
of them had afterwards reunited, and that the property left by 
Lala Harnam Das was his property, self-acquired after the separa- 
tion; and the further assumption that Lala Harnam Das had adopt- 
ed Sheocharan. The additional Judg> gave the plaintiff a decree. 
From that decree the defendants appealed to the High Court. 

On the appeal the High Court considered that two main 
questions arose :— 


“1, Were the arbitration proceedings and the award valid and binding ? 
and 
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‘2. Ought these proceedings te be regarded as a fair family settlement even 
“if the Court considers that there wa: no real arbitration in the strict sense ?” 
The learned Judges considered that the second question 
arose because, as they said, it often happens that the machinery 
of a pretended arbitration is kad recourse to in order to carry out 
what is in reality a family compromise or arrangement. They 
found, and their Lordships agree with them, that there was in 
fact no real arbitration and that the so-called “ arbitration was 
nothing short of a sham.” 


In arriving at a conclusion as to whether the cane could be 
regarded as embodying an agreement as to a fair family settle- 
ment, the learned Judges in the appeal considered (1) How far 
the claim of Sheocharan to b2 the adopted son of Lala Harnam 
Das was honest ? (2) How far the claim of Faqir Chand that the 
family was joint was honest? and (3) How far the interests of 
Mussamat Kashmiro were protected, ‘and what knowledge she 
had of the proceedings? They considered, and their Lord- 
ships agree with them, that :f Sheocharan was really the adopted 
son of Lala Harnam Das he would never have given up his posi- 
tion as an adopted son. Sheocharan was a Munsif and must have 
known what his rights weze if he was in fact. an adopted son. 
Tt could not have been diffcult for him to prove in 1892, if it 
was the fact, that be had bzen adopted by Lala Harnam Das. 
If he had been the adopted son of Lala Harnam Das and the 
family was joint, his share ic the property which Harnam Das had 
accumulated would have been of the value of nearly 100,000 rupees; 
if, on the other hand, that property was self-acquired by Lala 
Harnam Das, Sheocharan would have taken the whole of 
it, which was of the value of nearly 300,000 rupees. By 
abandoning the position of an adopted son, which he had 
at first on the death of Laa Harnam Das taken up, he reduced 
his interest in the property, if joint, to a share of about 
the value of 50,000 rupees. If the award embodies a family 


l agreement, Sheocharan's Caim to share in the property was 


through his father Chajju Mal and not as the adopted son of Lala 
Harnam Das, and Sheocharam must have known as a Hindu and 
as a lawyer that if he had been adopted by Lala Harnam Das he 
could not ciaim @ share thrcugh hig natural father, 
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The learned Judges on the appeal found, and their Lordships | 


agree with them, that. the thres brothers had separated, that there 


had been no reunion, and that the property which Lala Harnam: 


Das had accumulated was his self-acquired property. They shrewd- 
ly observed that if Faqir Chan had been joint with Lala Harnam 
Das he would never fora moment have allowed an application 
for mutation of names in favcur of Sheocharan to be made, nor 
would he have called Sheocharan the adopted son of Lala Harnam 
Das in the draft agreements which he prepared: 


' The learned Judges in the appeal to the High Court, | 
having carefully considered she evidence, were of opinion that 


‘there was no fair family arrangement arrived at, and found that 


it had not been shown that-Mussamat Kashmiro had any inde- 
pendent advice, or understood she effect of the so-called award on: 


her interests ; they believed that she never knowingly consented 
to the division of her- husband’s estate, and ey allowed the 
appeal and dismissed the suit with costs. 


Their Lordships must noi be taken as dissenting from the 
conclusions of the learned Jcdges of the High Court, but their 
Lordships consider that this appeal may properly be dismissed 
- on the broad ground. that on the death of Lala Harnam Das 
his widow, Mussamat Kashmiro, came under the influence of 
her brother-in-law, Fagir Chand, who was an interested party in 
all the subsequent proceedings. whom she trusted to advise her, 
and on whose advice she acted until he died in 1905. His inter- 
„ests conflicted with hers. Faqir Chand advised her in his own 
interests, and not in hers. He concealed from her the true nature 
and effect of the different proceedings in this case, and mislec her. 
She was not a woman of business, and he managed the property 
from 1893 until he died, and she believed that he was acting as 
manager for her. From the death of her husband, Faqir Chand 
stood to her in a fiduciary relationship, which continued until 
he died, and she was entitled to receive from him a full dis- 
closure of all the affairs wh:ch concerned her, but he betrayed 
his trust. Piyare Lal, who was her husband’s grandson, ard in 
whom Mussamat Kashmiro also trusted as an adviser, acted 
from interested motives in coll.asion with Faqir Chand and betray- 
ed the confidence which was Is aaa in him, 
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Under such circumstances, th2 award, whether regarded as 
an award, or as a document embodying a family arrangement, 
cannot’ stand, it must be treated as a nullity.. Mussamat Kashmiro 
cannot be regarded as an assenting party to any arrangement for 
the division of the prop2rty which was left by Lala Harnam Das. 
The question in such a case as tais is, not whether Mussamat 
Kashmiro knew what she was doing, had done, or proposed to do, 
but how her intention to aci was produced : whether. all that care 
and providence was placed round har, as against those who advised 
her which from- their situation amd relation with respect fo her 
they were bound to exert on her behalf. Fraud, such as there 
was in this cdse, cannot be condonsd unless there be full know- 
ledge of the facts and of the rights arising out of those facts, and 
the parties are at arm’s length. [See Huguenin v. Baseley |, 
Mozon v. Payne, 2,] l 

- It has been contended here. that limitation is a. bar to Mus- 
samat Kashmiro’s defence. The Indian Limitation Act would 
not apply to her defence.. Even f she were suing to recover 
possession of property of which she was deprived by the award, 
time would not, under the circumstances of this case, begin to run 
against her until Faqir Chand died. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant must pay the costs of 
the first respondent, who alone appsared. 


Solicitors for appellant :—T. L. Wilson & Co, 


Solicitors for respondents :—Earrow, Roger s and Nevil. 


}. (1807) 14 Ves. Jun. 27$. 2. (1878) 8 Gh’ App. 881. i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present Me J ustice Bakewell avid Mr. Justice Napier. = 


Maruthai Goundan and another vee Appellants ‘ (Defendants) 
De 


Dasappa Goundan and others ee, Eki imini (Plaintiffs. J ; 


' Deed — Construction M. origage by conditional sale—Sale with agreement to 
re-convey —Distinetian botween—Intention of parties— Transfer -of Property, Act (IV 


of 1882) 8; 58 (c). 


` By a deed of absolute sale dated 24- 4-1891, -À ee his -lands for their full 
market value to-B., part of the consideration for the sale going in full discharge of 
a pre-existing mortgage-debt due from A to B. By & ‘counterpart’ of even date 
B. agreed to reconvey the lands to A. or his heirs, on payment of the price “ at the 
“beginning of the cultivation seasou of any year within four years from this date.” 
In.1912 A. sued B. for redemption of the lands : Held that the tranaxction did not 
amount toa mortgage by conditional sale within S. 58 (e) of the Transfer of- Pro- 
perty Act, as there was nothing to indicate an intention that there should be the 
relationship of debtor-and creditor between the oe or ra the lands should be 
security for a debt. eee ee ee ee 


Second ‘appeal against’ the decree of the ene Court of 
Coimbatore in A. S. No. 111- of 1914 ‘preferred agaist ‘the 
preliminary decree dated the 20th March 1914 of the Court of 
‘Additional District Munsif . of Coimbatore in Q. 5, No, reds 
of 1912. 


re 


The facts are hese The father of . plaintifs: 1and‘2’and the 
father of plaintiffs 3 and 4 execu! ted a sale-deed in favour of defen- 
dants’ father, the material portion ‘of the sale-deed. being as 
follows :—“Sale ~of dry garden land éxecuted on 24!4-1891 by 
vessssrectOvssissere «We have this day for the'purpose of discharg- 
ing the decree-debt due to one Velapp» Goundain...;..on'a mortgage 
‘of the undermentioned proparties, also for paying up the amount 
due to one Ayya Goundam......on w simple mortgage Of the under- 
mentioned properties and ae for discharging the amount dus 
you on a simple mcrigage .executed by one ‘of us, sold away to 
. you the undermentioned immovable properties for their proper 
current market value and have received from. you. the sale price 
of Re. 1, 500. Out of this sum deducting Rs. 400 due to you for 
principal and interest under the mortgage. deed, we have, received 
in cash the balance of Rs. 1, 200, You yourself shall comfortably 





"* S'A. No. 159 of-1915; ~o = 18th April, 1916, 
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enjoy in the line of heirs the undermentioned lands..... ... ” On 
the same day the father of defendants executed a document 
styled a “counterpart,” in these terms:—“I have this day pur- 
chased from you the undermentioned garden land for Rs. 1,500. 
If you or your Oollithar or yoar heirs should pay the aforesaid 
amount at the beginning of tke cultivation season of any year 
within 4 years from this day I shall reconvey the lands to you by 
means of a sale-deed in accordance with that executed in my 
favour. I shall then present an application to have the patta 
transferred in your name...” ‘Both the documents were written 
and attested by the same persons. Both the documents were 
presented for registration at the same time and were registered 
on 24-4-1891. It was admitted that defendants’ father was put 
in possession of some of thé lands and that he paid the kist for 
all the lands, though the plaintiffs pleaded that this was done in 


pursuance of a distinct subsequant oral agreement. 


_In the year 1912 the plairtiffs instituted the present suit for 
redemption of the lands allegina that the sale and the counter- 
part together constituted a moctgage by conditional sale. The 


defendants contended that thers was an out and out sale to their 


father in 1891 and that the sibsequent agreement was only a 
contract to re-sell. The Courts below upheld the plaintiff’s con- 
tention and decreed the suit. The defendants preferred a second 


- appeal to the High Court. 


@11C. P. Ramaswami Iyer for the Appellant. 


The real nature of the transaction is a sale accompanied by 
a subsequent agreement to re-sall. Possession of the property has 
been handed over to the vendee. There is no provision for the 
payment of interest or for the zecovery of the amount of Rs. 1,500, 
as there would be in the case cf a mortgage. The patta has been 
transferred in the name of the vendee and the kists of the 
land have been paid by him. The consideration is said to be 
the full value of the land, 2.6., ite sale price. These facts conclusively 
show that the transaction is one of sale. Under 8S. 58 of the 
Transfer of Property Act, tke relationship of mortgagor and 
mortgagee must be proved and there is no attempt to prove a 
mortgage apart from the sale and the agreement to re-convey. 
There is no relationship of debsor and creditor between the parties - 
Reference was made to the following cases :—Bhagwan Sahai v. 


\ 
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Bhagwan Din 1, Ayyavayyar y. Rahimansa 2, Balkishen Das v. 
Legge ë, Jhanda Singh v. Wahid-ud-din, 4 Ramayya v. Krish- 
namma 5, Venkatakrishna Raov. Venkatachalam 6 , Palaniappan 
V. Sibideaia Gounden 1. l 

V. 0. Seshachariar for Respondents. 

The tendency of the recent decisicns in this country.is in 
favour of construing the transaction as a mortgage by conditional 
sale. There is a “ counter-part’’ executed and registered on the 
‘same day, written aud attested by the same persons. Possession 
of only one of four items has been given tothe vendee. The 
transaction strictly comes within 5. 58 (c) of the Transfer of 
Property Act. 

Reference was made to the following cases :— 

Balakishen Das v. Legge 3, Ramayya v. Krishnamma 5s 
‘Wajid Ali Khan v. Shafakat Husain 8, Maruti v. Balan 9, 
Madhairao Keshavrao v. Saheb Rao Ganpatrao 19, Nagindas 
Jekisondas v. Nanabhai 14, Muthu Karupa Pillat v» Maruda- 
chalam 12, Mahomed Murzaffar Aliv. Asraf Ali 18, Kasturchand 
Lakhmaji v. Jakhia Padia 14, Singaram Chettiar v. Kaliana- 
sundaram Pillai 15, Swaminatha Iyer v. Appasami Iyer 16, 


The Court delivered the following 


Judgments :—Bakewell, J.—The question in this case’ is 
‘whether a sale-deed and an agreement executed on the same day 
constitute a mortgage by conditional sale. The sale-desd is not 
only an absolute conveyance of the property ‘but contains recitals 
which show an intention to extinguish a prior mortgage between 
the same parties, and to discharge the vendors’ obligations to 
other parties and a statement that the sale price is the “ proper 
current market value” of the land. 

These provisions are inconsistent with an intention that the 
‘transfer was for the purpose of securing the payment of money 
advanced by way of loan (Transfer of Property Act, 1882, 
S. 58 (a) ). 
| (1890) I. L. R. 19 A. 387. , a. (1890) I. I R. 14 M. 170. 


1, 
3: (1899) I. L. R. 22 A. 149. 4. (1911) I. L. R. 88 a. 585. 
5. (1889) I. L. R. 28 M. ll. 6. (1897) 7. M. L. J. 299. 
7. (1918) 14 M. L: T. 579.  ' 8., (1910) I. I. R, 38 A. 122. 
9, (1900) 2 Bom. L. R. 1058. 10. (1914) I. L. R. 39 B, 119, 
11. (1914) 16 Bom. Iu. R. 774. - ` ` 12, (1914) 27 I. C. 436; 
118, (1914) 25-1. ©. 98. | 14. (1915) I.L. R. 40 B:.74. 


. > 15. (1914) 1 L.W. 687, >. 16. (1914) 27 M; L. J. 686, 
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The agreement for reconveyance states that the appellants’ 


. father had purchased the property for Rs. 1,500, and provides 


that ‘“if you or your Oollittar or your heirs should pay the afore- 
said amount at the beginning of the cultivation season of any 
year within four years from this day, I shall re-convey the lands to 
you by means of a sale-deed in accordance with that executed in 
my favour.” 


The learned vakil for the appellants has relied upon the facts 


‘that patta was transferred into the name of the purchaser and he 


_. has been paying kist; but these circumstances,as well as the 


Napier, J. 


period of the year fixed by the agreement for reconveyance, are 


consistent with a ‘mortgage with possession equally with an 
absolute sale. The fact that no power is reserved to the ` 
appellants’ father for the recovery of the sale price or interest 
are also consistent with a usufructuary mortgage in which the 
rents and profits are received in lieu of interest, and the debtor is 
not to be personally liable. 


The learned vakil also relies upon the fact that the present 
suit was not brought until 21 years after the transaction, which 
certainly goes to show that the parties regarded it as having been 
concluded by the expiration of the period mentioned in the agree- 
ment for reconveyance. l 

I do not think that any of the circumstances of the case 
indicate an intention that there should be the relationship of 
debtor and creditor between the parties, or that the property 
should be security for a debt, and on the other hand the terms of 
the documents themselves indicate that a subsisting debt was 
extinguished, and that the transaction was an absolute sale. 

The fact that there appears to have been no margin between 


‘the sale price and the actual market value of the property goes to 


show that the appellants’ father at all events did not regard the 
transaction merely as securing to him the repayment of an 
advance. | 

‘Whether the transaction constituted a suis: -or a mortgage 
is, I think, a question of law, and I would allow the appeal and 


dismiss the plaintiffs’ suit with costs throughout. 


Napier, J :—IJ agree and only wish to add a few words with 
regard to what I'consider to be the proper method. of approaching 
the consideration of~ this question on the construction of the 
Transfer of Property Act, The section dealing with mortgage by, 


f 
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conditional sale is part. of section 58, the very first section of 
Chapter IV. which actually defines what is a mortgage. S. 58 
begins by stating that a mortgage is the transfer of an interest 
in specific immovable property-for the purpose of securing the 
payment of money advanced. I then proceeds to define ‘trans- 
feror’ and ‘transferee’ and ‘mortgage money’. Then. we get sub- 
clause (c) which is, ‘‘ where the mortgagor ostensibly sells the 
mortgaged property (on three cond-tions mentioned therein), the 


transaction is called a mortgage by conditional sale.” Mr. Sesha- ` 


chariar wishes us to-construe this sub- ‘section as intending to lay 
down that sales with agreements tc re-sell are presumably mort- 
gages. If that had been the intention, I think it would have been 
perfectly easy for the Legislature to provide that, where there was 
a sale, and, either contermporaneously or so shortly afterwards as 
to be part of the same transaction, an agreement to resell, that 
transaction should, in fact, be a mcrtgage. But the Legislature 
has not used any words which are at all apt fo any such construc- 
tion. On the contrary, the words ‘mortgagor’ and ‘mortgaged 
property’ are used in the sub-section. Now, it is obvious that, in 
construing sub-clause (c) containing these words, we must look 
back to the earlier part of the section and ascertain what is meant 
by ‘mortgagor’ and what is meant ` dy “mortgaged property’, and 
it is not per missible to do what I think Mr. Seshachariar’s argu- 
ment really tends to, namely, to scratch out the word ‘mortgagor’ 
and insert ‘transferor’ and scratch cut the word ‘mortgaged’ and 
insert ‘transferred’. If that could be done, we should -get the 
langnage, “ Where the transferor ostensibly sells the transferred 
property”, and some argument might then be based on the fact 
that the nature of the transaction was already stated; but we 


must give weight to these two words with the result that the - 


section assumes that these conditions will only apply where there 
is, in fact, a mortgagor ` and where there is, in faċt, a 
mortgaged property and we cannot transliterate them into ‘trans- 
feror’ and ‘transferred property’. It necessarily follows, therefore, 
'that what the sub-section is doing is not so much defining the 
circumstances that create a mortgaga as providing that, where there 
is something which is in essence a mortgage, it shall not become 


or be treated as a sale merely by rsason of the fact that itis . 


ostensibly a sale, and that to my mind is the real meaning of. this 
section, It begins hy. asquining a mortgage, in which it ig 
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essential that there should be sayment of money advanced and 
transfer of an interest by way of security, and where those two 
conditions do exist and they must necessarily exist if we wish to’ 
give a proper meaning to the' words ‘mortgagor’ and ‘ mort- 
gaged then the transaction does not become a sale by reason of 
the form. If that be so, then the language of the Act goes a 
great deal further than the original principles which are laid 
down in Bhagwan Sahai v. Bhagwan Din 1. The person who 
seeks to make the transaction a mortgage must begin by showing 
that there is a mortgagor and mortgaged property within the 
meaning of S. 58 (a)- For that purpose we must construe the 
document and look to what was the intention of the parties, and 
once it is shown that there is no real purchase money but only 


money advanced etc., and ths transfer is intended to be for the’ 


purpose of securing payment etc., the form becomes immaterial 
and the transaction becomes z mortgage. I agree with my learned 
brother on the facts of this case that there is nothing to show any 


| intention to create a mortgage and that the transaction is an out- 


right sale, There is nothing to saow that,at the time when that docu- 
ment which is on the face of -t a sale was brought into existence, 
there was a person who could be called by virtue of that document 
a mortgagor or that document together with the counter-part, 
intended to create a mortgage of the property. 


Bakewell, J :—I entirely agree with my learned brother in 


his construction of S. 58 of the. Transfer of Property Act. 


A. V. V. 


IN THE HIGH COURT CF JUDICATURE AT. MADRAS. 
Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Bake well. 


_ Balusu Veeraraghavalu and others ... Appellants* (Plaintiffs). 


v. 
Boppana Manikyam and others ... Respondents (Defendants). 
Egchange— Lands situate in the nofussil— Unregistered document prior to the 
passing of the Transfer of Proper y Act—implied covenant Jor (= Breaths 
Damages. : ' 
On an exchange of lands situate in the mcfussil, effected by sn unregistered 
document prior to the passing of the Transfer of Property Act, thera is an implied. 
covenant for title the breach of whicE gives a cause of action for damages. 


—_——_——_————— nn a 
* B.A. 1921 of 1914. 28rd March, 1916, 
- 1. (1890) I.L. R, 12 A. 8897: 
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second appeal:against the decree of the Court of the Tempo- 
rary Subordinate Judge of Masulipatam in A. S. No. 339 of 1913 
preferred against the decree of the Gourt of the District Munsif of 
Gudivada in O. S. No. 527 of 1910. 

T. Prakasam for the Appellants. | í 

V. Ramadoss for the Respondent. 

‘The Court delivered the follow:ng 


Judgments :—Seshagiri Aiyar, J.—The facts of the case are 
practically undisputed. The father-in-law of the lst defendant 
purchased from a Hindu widow certain properties. He gave them 
in exchange for some other properties to the’ brother of the 1st 
plaintiff. A reversioner of tbe Hindu widow sued to set aside 
the original alienation. After some contest, the plaintiffs entered 
into a compromise with him by which they retained a portion of 
the properties exchanged on payment of a further consideration 


to the reversioner. There is no question of want of honesty or ` 


of diligence on the part of the plaintiffs in entering into this 
compromise. The Subordinate Jucge has found that point in 
favour of the plaintiffs. 


The suit is brought in the alternative either for the restora- 
tion of the lands which the Ist plaintiff's brother gave in ex- 
change or for-compensation for breach of warranty of title, In 
this second appeal we are only concerned with the second relief. 
The exchange is evidenced by an unregistered document of the 
25th September 1880, two years before the Transfer of Property 
Act was passed. No question of its admissibility in evidence has 
been argued. The only point for consideration is whether there 
was an implied warranty of title at the time of the exchange, 

It is clear that after the Trarsfer of Property Act, there 
would be a warranty of title. Et. is also clear that up to the 
passing of the Real Property Act of 1845 (8 & 9 Vic. Ch. 106), 
there was an implied warranty of tisle in England ia regard to 


5 exchanges. As pointed out in Stephen’s Commentaries on the 


Laws of England, Vol: I, page 410, before the Statute of Frauds, 
no writing was necessary to evidence an exchange. By the 
common law of England, all that was necessary to effect an 
exchange was that there shouldbe mutual taking of possession. 
‘In Coke on Littleton, Vol, I, Ss. 64'aad 65, the common law of 
England as to Exchange is thus stated:—“So al waies it behoveth 
that ‘in exchange, the estates of both parties be equall; diz., ‘if ‘the 
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one has afee simple in the one land, that the other shall 
have like estate in the other land : and if the one hath fee taile 
in the one land, the other ought to have the like estate in the 
other land, &c., and so of cther estates.” And this statement 
as to equality is thus commented upon. Equality in lands is` 
threefold, viz., first, equality in value; secondly, equality in 
quantity of estate given and taken; thirdly equality in quality or 
manner of the estate given and taken. As acorrollary from this 
statement of law it was keld in a very early case known as 
Bustard’s case 1 that title was warranted by the parties to the 


` exchange. The report says, “and after many arguments at the 


bar uod bench in divers several terms, it was adjudged for the 
plaintiff; and in this case four points were resolved per totam 
curiam : 1. That in every exchange lawfully made, this word 


` excambiwm- implies itself tacite a condition, and also a warranty, 


the one to give re-entry, and the other voucher and recompence, 
and all in respect of reciprccal consideration, the one land being 
given in exchange for the other: but it is special warranty, 
for upon the voucher, by force of it, he shall not recover other 
land in value, but that only which was by him given in exchange ; 
for inasmuch as the mutual consideration is thé cause of the 
warranty, it shall therefore extend only to land reciprocally 
given and not to other land; and this warranty runs only in 
privity, for none shall vcuch by force of it but the parties to 
the exchange, or the heirs, and no assignee ; but the assignee shall 
rebut by force of it, althougi the exchange was without deed.” 
According to this statement >f the law, there can be compensation 
for breach of warranty, or re-entry on the land exchanged, and 
the right to these reliefs can be exercised only by the parties or 
their heirs; but it cannot be assigned or devised, Attorney General 
v. Vigor and others 2. It may be necessary to mention that the 
Statute of Frauds (29 Charles If Chapter [V, S. 1) considered 
writing necessary to evidence an exchange. None the less, it was 
held in the Equity Courts that if the exchange was completed by 
possession, a good title passed. Se: 24 Halsbury 295 (cases 
quoted at foot-note Q). By S. 3 of the Real Property Act of 
1845, a deed was required to effect a conveyance, a partition or an 
exchange. The same Act declared that there was no warranty of 
title on an exchange. This Act applied only to England “and not 


1.. (1602) 4 Co. 121 (a). 2. (1803) 8 Ves 256. 
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to Ireland or’ Scotland.. This summary of the state of law in 
England necessitates the consideration whether before the Trans- 
fer of Property, Act was passed in this country, the common law 
of England -was-in force or the Statute law embodied in the Act 
of 1845. 

When the Mayor’s Courts were. established in 1726, the 
Charter of George I expressly declared that ‘‘all the common and 
statute law at the time extant in England shall be introduced into 
the Indian presidencies.” Thereafter, no English -Statute law 
was to be applied in India unless it was specially extended to this 
country. Morley’s Digest, Vol. I, Page XXIII. Itis open to 
argument whether the moffusil courts had the same authority to 
administer the English Common and Statute Law under the Char- 
ter of George I. But I see no reason to think that the moffusil 
courts were not administering the same principles of equity and 
good conscience which guided the Mayor's courts. Cowell in his 
“History and Constitution of the Courts and Legislative authori- 
ties in India,” points out what laws apphed to India up to 1834 : 
“First, there was the whole body of English Statute Law existing 
in 1726 so fax as it was applicable, which was introduced by the 
Charter of George I, and which applied, at least, in the Presidency 
Towns. Secondly, all English Acts subsequent to that date 
which are expressly extended to ary part of India. Thirdly, the 
Regulations of the Governor-General’s Counci!, which commence 
with the Revised Code of 1793, containing forty-eight regula- 
tions, all passed on the same day (which embraced the results of 
twelve years’ antecedent legislation), and were continued down to 
the year 1834 ”. 

It is therefore clear that the highly technical enactment of 
1845 which required the execution ofa deed to evidence an 
exchange was not extended to India. The Act of 1781 which was 
intended to curtail the powers of tae English Judges and which 
looked with disfavour on the introd ction of English Statute Law 
into this country Jaid down that as far as. practicable, the courts, 
should administer Indian law to Indians. So far as I am aware 
there is nothing in the Hindu Lew which militates against a 
warranty being implied as betweer the parties to a contract of 
exchange. From the fact that in the Transfer of Property Act 
of 1882, the principle of implied warranty in sales and exchanges 
was recognised, if may be inferred shat the legislature intended to 
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preserve to the parties the English common law right’ as to 
warranty as that was in consorance with equitable principles and 
not repugnant to the laws of this country. English deeds and 
conveyances are drawn up by skilled draftsmen and consequently 
the parties may be held to be dealing with each ‘other at arms’ 
length... In this country, documents are drawn up by persons who 
have only the great wisdom of the proverbial schoolmaster. More 
recently the drafting has got irto the hands. of quacks who have 


‘neither common sense nor a knowledge of the law. Under these | 


‘circumstances, the Indian Legislature’ thought it advisable to 
introduce expressly-the principle of implied warranty in sales and 
exchanges. I have no reason to think that between 1845 and 


1882, the courts in this couniry imported the highly artificial 


rule of the English Real Property Act. My conclusion is that 
when the parties exchanged their properties in 1880, they 


implied covenanted for good ttle. 


As against this position, Mr. Ramadoss, who (as well as Mr, 
Prakasam) argued this case d&passionately and mainly with the 
object of assisting the court in solving a very difficult question of 
law, contended that the warranty of title under the common law 
was only to ensure re-entry ard not to obtain compensation. The 
decision in Bustard’s case } is directly against this contention. 
The next contention. was tha: an-implication of warranty is op- 
posed to S. 92 of the Indian =vidence Act. It is enough to say 


_ lin answer to this argument taat warranty is not a term of the 


contract or grant. Nor is the decision of the Bombay High Court 


` Shivram v. Bal 2 denying a warranty as to sales decisive of the | 


question, The last argumen- was rested upon the well-known 
case of Soper v. Arnold 8. It Las not been established that the 1st 
plaintiff's brother was aware of any defect of title in the property 
he got. It is true that a widow has only a limited power of alie- 


nation. But where there is nothing to indicate on the face of 
the document or on proper enquiries that the widow was not 


exercising the power which she had of disposing of the property 
for purposes binding on the estate, 1t cannot be contended that the 
principle of caveat emptor applies. No attempt has been made in 
this case to prove that the plaintiff's father wilfully shut his eyes 


ap Le 


1, (4602) 4 Co. Rep. 121 (a) } 8.¢. 76 E. R, 1114. a i 
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to the defect in the title or neglected the opportunities he had for 
making bona fide enquiries. Iam therefore of opinion that the 
special contentions of Mr. Ramad>ss have no force. 


The, Subordinate J udge has found that the plaintiff will be 
` entitled to Rs. 875 as damages in case he is entitled to‘any, In 
reversal of the decree of tae Courts below a decree will be given for 
this amount with interest @ 6% per annum from the date of the 
plaint.- Parties will pay and receive proportionate costs through- 
out. 3 i 


Bakewell, J :—The question .n this case is ‘whether any and 
-what warranty of title should be. implied upon an exchange of 
lands effected prior to the passing of the Transfer of Property Act, 
1882, Under the English common law, an exchange implied a 
condition for re-entry upon tke land given in exchange, and also a 
warranty, and it was not material that the party evicted had notice 
of the title paramount, Bustard’s Case, } and this -rule has been 
followed in S. 119 of the Transfer of Property Act, 1882. Under 
Clause 21 of the Letters Patent this Court must apply the law or 
equity or rule of good conscience: which the Court of first instance 
ought to have,applied, and I am prepared to accept the rule láid 
down in that section as one of equity which ought to have been 
applied to this case. i 

The argument. however, of the learned counsel ‘for the 


appellant apparently was that {he English Law. as to the 
transfer of land had- been applied to the Northern ‘Circars, and I 


think that he failed to show any authority for this proposition. 
The Charters of the Mayor’s Couzt- of Madraspatnam were only- 


intended to apply to the adriinistration of justice in the 


Presidency Town and the Court eszablished apparently resembled : 


a Consular Court. The Charters which abolished the Mayor’s 
Court established only local covrts in the Presidency Town 
-(Shaw’s Charters of the Madras. Figh Court). . I pea with the 
order proposed by my learned brosher. - Ta 


A. V. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Srinivasa 


ee Alyangar. . ' / 
- A. R. P. Narayanan Chetti and. Appellant * (Plaintiff and, 
others. = Gth Defendant). 
v. 
Kana Pana Veeanna Rana Virappa Respondents (Defendants 
Chetti and others. Nos. 1 to 5). 
: Straits Settlements Barkruptey Ordinance, 1888. S. 30 Cls. 8, £-and 5—Debis 


irt contracted at Singapore by parties trading there but having their domicile in India 
and having property in India—Insolve wey of debtors—Order of discharge—Vesting 
Virappa order— Plaintif s debts proved in bar-kruptcy—Effect—Suit for recovery of same 
Chetti. debls—Maintainability—Suit against izsolvents and their undivided sons—Differ- 
ence—Hindu Law—Son’s liability to pay father's debts—Nature of —S. 80 Cl. (5)— 

Jointly bound.” 

Where, in a suit for the recovery cf debts alleged tobe due to the plaintiffs 
by the firm of defendants 1 to 5, of wLom the second defendant was the undivided 
son of the 1st and defendants 4 and 5 were the undivided sons of the 3rd it appeared 
that the suit debts were contracted at S.ngapore where the plaintiffs’ and the defend” 
ants’ firms carried on trade, that the sxid debts were payable there, that the 1st and 
Srd defendants were adjudicated insclvents by the Supreme Court at Singapore, 
and that the plaintiffs proved the suit debts under the bankruptcy, received 
dividends and were really parties to the order of discharge, held that the release of 
the suit debts under the Bankruptoy Law of Singapore was discharged thereof every- 
where as regards all the defendants, noswithstanding that the parties had their 
domicilé in India and the defendants had some property in India. 

The statement <f the law in Rule 115 of Dicey’s “* Conflict of Lews ” approved. 

A Hindu son is not ‘‘ jointly bounc ” with his father to pay the debts of the 
latter within the meaning of Cl. 5 of S. 80 of the Straits penblements acd 
Ordinance, 1888. : 

The son’s liability is not a joint liability nora joint. mi several liability aS 
ordinarily understood in English Law So long as the father is alive the son 
cannot be sued apart from the father, and the son’ 8 liability lasts only so long as 
the liability of the father subsists! : 

The adjudication and assignment >f the bankrupt’s property under the Straits 
Settlements Ordinance does not operats as an assignment of immoveables or even 
moveables in India. 

~ Quaers. Whether on the insolvency of a» Hindu father his power to sell 
the shares of his sons for the payment of his debis would vest in the assig- 
nee or trustee in bankruptcy if the adjudication had been made by the forum of 


the domicil. 
Appeal against the decr3e of the Court of the Temporary 
Subordinate Judge of Sivaganga in O. S. No. 86 of 1913. 

The suit was for the recovery of a sum of Rs. 32,000 and 
odd due on dealings carried on by the firm of defendants 1 to 5 
with the firm of the plaintiffs and 6th defendant in Singapore and 
also on account of deposits made by plaintiffs and 6th defendant 





oA g No. 41 of 1918. 16th August, 1916; 
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in the defendants’ firm. The 2nd defendant was the undivided 
son of the 1st and defendants 4 and 5 were the undivided sons of 
the drd.. The facts of the case, admitted or proved, were that 
defendants l and 3 applied to the Supreme Court at Singapore to 
‘be declared insolvents, that a receiving. order was madé and the 
. Official Assignee of the said Court was constituted receiver of the 
. properties of the defendants in India and elsewhere, that they 
were finally discharged in spite of the opposition of the 6th defen- 
dant and that the plaintiffs’ firm proved the suit debt as a creditor 
through the 6th defendant and proceeded as such in the bank- 
ruptey proceedings and further received two dividends, On these 
facts the defendants contended that the suit contracts were foreign 
contracts, that under §. 30, cl. 3 of the Straits Settlements 
Bankruptcy Ordinance of 1888, the order of discharge of the 
Singapore Court released them from all debts proved in bank- 
ruptcy, including the plaint debt, and that by virtue of the Insol- 
vency. proceedings in Singapore and the plaintiff's conduct in the 
said proceedings, the plaintiffs and 6th defendan! had lost their 
right to sue defendants 1 to 5 on the suit debt. The following 
_ questions of law arose for decision (1) whether the suit contracts 
were foreign centracts, (2) whether, in the circumstances of the 
case, Clauses 3 and 4 of §.°80 of the Straits Settlements Bank- 
ruptey Ordinance, 1888, had the effect of completely releasing the 
defendants: from the suit debt, and (8) whether the suit was 
not in any event maintainable as against defendants 2, 4 and 5. 

The answer to the last question depended upon the construction 
of Cl. 5 of S, 80 of the Ordinance above referred to. The Subor- 
dinate Judge held with the defendants on all the questions and 
dismissed the suit. Against his decree the plaintiffs preferred the 
above appeal to the High Court. 

Clause 3 of 8.°30 of the Straits Settlements Bankruptcy Ordi- 
nance, 1888, runs as follows: “ An order of discharge shall release 
the bankrupt from all other debts provable in bankruptcy.” 

Clause 4 of the, same section-runs as follows: ‘‘ An order of 
‘discharge shall be conclusive evidence of the bankruptcy and of 
the validity of the proceedings therein and in: any proceedings 
that may be instituted against a bankrupt who has obtained an 
order of discharge in.respect of any debt from which he is released 
by the order, the bankrupt may plead that the cause of action 
occurred before. his. discharge. and may..give this Ordinance and the 
special matter in evidence.” ~ — 
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Cl. 5 of the same section is to the following effect “ An order 
of discharge shall not release any person who at the date of the 
receiving order was a partner or co-trustee with the bankrupt or 
was jointly bound or had mace:any joint contract with him or 


any person who was surety or in the nature of a surety for him.” 


A. Krishnaswami Aiyar ior Appellants :— First as to the law 
applicable; There is no rule cf law that if the debt is purported to 
be extinguished in the place where the contract is made or is to be’ 
performed, there is an extinguishment of the debt in other juris- 
dictions. It is purely a question of presumed intention as to the 
law by which the parties to a contract intend to be governed. Our 
contention is that India is also one of the places of performance 
contemplated by the parties. We rely upon two circumstances 
in support of that contentior (1) the fact that the parties are of 
Indian domicil and (2) the fact that they have properties in 
British India, 

[Their Lordships intimated that they were of opinion that 
the intention of the parties was that the law of Singapore should 
govern them. | 

The effect of your LordsLips’ opinion is that defendants l and 


.2-will be discharged. 


The remaining question is as to the effect of the dined 


‘on the liability of the sons, defendants 2, 4 and 5. The scope of 


the extinguishment of the debt of the father must be ascertained 
from the terms of the section of the Act, viz., S. 30 cl. 5. 

If the minor members oz a joint family could be regarded as 
partners, the case would come under “ partner’ in cl. 5; if not, 
it would come under the class ‘jointly bound” therein. 

[ Srinivasa Aiyangar, J :—Does not the expression “jointly 
bound ” involve a joint contract by the persons so bound ?] 

No, because the clause specifically provides for the case of 
‘Joint contract. ” 

[ Srinivasa Aiyangar, < :—If a person is “jointly bound” 
with another, he must be capable of being separately sued. A 
Hindu son cannot be separately sued.] 

The decision in Periasami Mudaliar v. Seetharama . 
Chettiar 1 is the only dictum in favour of that view. Our conten- - 
tion is that the son can be separately sued. -The case in 
(1914) alls M. J. 112 at 114 recognises ihat me dials 

(1908) I. L» R. 37 M.-248'at- 247. ° 
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by suit against the son is open to. the: creditor. The-case in 
Periasami Mudaliar v. Seetharama Chettiar 1 also recognises the 
position thit after the death of the father two suits can be 
maintained against the son—one Dn the judgment against the 
father and the other on the original zause of action. This is in- 
consistent with the opinion of Baskyam Aiyangar, J. in that case 
that during the father’s life-time a separate suit against the son 
cannot be maintained. 


[Srinivasa Atyangar, J.—The view is that so long as the debt 
against the father subsists, the scn’s liability exists, but not 
afterwards. | 


Evidently your Lordship is referring to Periasami Mudaliar 


y. Seetharama Chettiar 1. 


[Srinivasa Aiyangar, J.—Can there be a release of the debt 
respect of the father without releasing the son ? The son’s liabi- 
lity depends upon-the existence of the debt of the father.) 


The anomaly of holding that ths son cannot be sued during 
the father’s life-time is thatif the father lives long after the decree 
against him, the creditor's rights against the son will become 
barred before ke can institute a suit. Clause 5 of S. 30 of the 
Ordinance in question does not concern itself with the source of 
liability, a case which is specially provided for. 


[Srinivasa Atyangar, J.—The clause contemplates the case 
of persons jointly bound who can be proceeded against separately 
and personally.] m 


The case in Ramachandra Padayachi v. Kondayya Chetti 2 


is direct authority for the position thet a suit can be maintained ` 


against the son during the life-time of the father when there has 
been a partition. 

[Srinivasa Avyangar, J.—Is thers any case in which a suit 
has been allowed against the son alone during the life-time of the 
father, whether before or after partition ?] 


Ramachandra Padayachi v, Kondayya Ghetti 2 is a case in 
which a suit was allowed after partition and Daram Singh v. 
Angan Lal 3 is a case in which it was allowed before partition, 
We go further and submit that the lisbility to be sued separately 
is not a test of joint liability at all. 


1. (1908) I. L, R, 27 M. 248 at 248, | 2. (1901) T. L, R_24 M, 566. 
_ $. (1899) L L, 2.614.803. 5° 7 
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[Srinsvasa eee J.—The question is whether the ‘true 
view is that the father and the son are jointly liable for the debt 


of the former or whether-there are vested in the father certain’ 


powers of disposition over the son’s share]. ? 


- With regard to insolvency, there isa slight difference of 
opinion in this court. The case of Nunna Setti v. Chidara 
Boyina 1, decides that the power of disposition in the father 
vests in the Official Assignee out that it does not mean that the 
property is taken away from the sons so that they cannot deal 
with it thereafter. That caze also lays down that the Official 
Assignee cannot exercise that power after the death of the father 


‘because it is apersonal power. On this point, however, there 


has been a difference of opin_on since. 


[Srinivasa Aiyangar, J.--Cannot the father voluntarily trans- 
fer properties to the official assignee for the purpose of discharging | 
debts ?] 

Yes. 

[Srinivasa Aiyangar, J —Cannot the court compel him to 
do so ?] 


No, though it may say bhat it m not discharge the father 
unless he so transfers. 

Supposing a Hindu fatker applies in India for cathe: and is 
adjudicated an insolvent, though as against the father the creditor 
is entitled only to dividends, he can by reason of the substantive 
law recover from the sons. Under these circumstances the son 1s 


. jointly liable with the father in the sense’ of the expression in Cl. 


5 of S. 30 of the Ordinance . 
Wace on Bankruptcy, 9.197 shows that the bankrupt cannot 


' be directly compelled to corvey property situated outside jurisdic- 


tion. In any event it cannot compel him to transfer a personal 


power. 


C. P. Kamaswami Aiar and F: S. Vaida yanatha, Aiyar for 
Respondents : 


[Srinivasa Aiyangar, J.—What is meant by ‘ ‘jointly liable’ 
in C1. 5 of S. 30 of the Ordinance A l 

The liability must be a-concurrent liability and not a derivative 
one: ~ The-son’s liability is a derivative liability based on: the pious 
FE, 98a) RM SSS 
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obligation to pay the father’s debt. See Daram Singh v. Angan 
Lal 1. None of the cases lays down that the son’s obligation is a 
joint liability in the sense of an independent obligation. 

[Srinivasa Aiyangar, J.— You use ‘independent’ i in the. sense 
of liability to be sued separately. 

Yes. Nunna Setti v. Ohidara Boyina 2 tie iowa that the. 
powers of disposition of the father will-pass to the Official Assig- 
nee.’ That decision is applicable to the present case—See S. 42 
Cl. (2) ef the Ordinance. 

[Srinivasa Aiyangar, J.—Suppose the father contracts a debt 
and then divides from the son, what will be the position ?] 

The present is not such a case. We concede that the power of 
the father depends upon the continuance of the coparcenary. In 
the case put by your Lordship, it may be that the father cannot 
transfer the power and the Official Assignee cannot acute it. 

A, Krishnaswami Aiyar in reply. 

The Court delivered the following 


Judgment :—T'he facts are fully stated - in the Judgment of 
the Lower Court and it is unnecessary to restate them. Two 
points are taken for the appellant in the appeal. 


First it is contended that the discharge of the . bankrupts 
under Straits Settlements Bankruptcy Ordinance by the Singapore 
Court does not operate as a discharge from the debts in this 
country. It is conceded that the discharge operates as an extin- 
guishment of the debt and not merely as a bar of the remedy so 
far as Singapore is concerned. The plaintiffs and the defendants 
are trading at. Singapore, the debts were contracted there and 
were payable there. The plaintiffs proved their, debts under the 
bankruptcy, received dividends and were really parties to the 
order of discharge. In these circumstances a release of the debt 
under the Bankruptcy Law of Singapore is a discharge of it 
everywhere.. The fact that the parties have their domicile in this 
country and the defendants have some property here is immate- 
rial. The rule is, we think, accurately stated in elated of Mr. 
Dicey’s book on the Conflict of. Laws. 


The next point is equally baseless and it.is da. The first 
defendant and his brother the 3rd. defendant were adjudicated 
. bankrupts. -The’ second defendant: is the-son--of.the first -and 


z : Ge ee gg ee ee ear e ee ee 
1, ` (1899): L L. R. 21 A, 301 ab 808. . | i 2.1.1902) É D, R. 2-M. 214, 
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defendants 4 and 5 are the sons of the third. All the five are 
members of a joint Hindu family and they have some family. 
property here. The contention is that the effect of the discharge 
is only to release the father from liability, but that does not affect 
the Hindu Law liability of ths sons to pay the debts of the father. 
and that the creditor is entitled to sué the sons and recover the 
debt from out of their shares of the joint family property. This 
it is said follows from clause 5 of section 30 of the Bankruptcy 
Ordinance which like Section 28 of the English Bankruptcy 
Statute declares the effect ofan order of discharge. The material 
portion of the clause is as follows: ‘‘ An order of discharge shall 
not release any person who at the date of the receiving order 
was jointly bound or had made any joint contract with him.” 
The question is whether a Hindu son is jointly bound with his 
father to pay the debts within the meaning of the section. We 


think not. The liability of a Hindu son to pay the debts of his 


father not being illegal or immoral (Avyavaharika) has been 
developed by .Judicial decisions, from his pious obligation to 
save the father from sin, as laid down by the Hindu Law Texts. 
This liability as now developed is certainly not a joint liability, 
nor a joint and several liability as ordinarily understood in Eng- 
lish Law; in fact it is difficult to bring it under any particu- 
lar legal category of the English Law. In Ramasam: Nadan v. 
Ulaganatha Goundan 1 which for the first time settled that the son 
could also be joined with the-father in a suit to recover the father’s 


. debt, Sir V. Bashyam Ajiyangar in his interesting argument 


repeatedly admitted that the son was not jointly liable with the 
father. In his judgment in the Full Bench case ,reported in 
Periasami Mudaliar v. Seetharama Chettiar ? Bashyam Aiyan- 
gar, J. treats it as settled law that the son could not be sued 


- alone during his father’s lifetime for recovery of a debt due by 


the father, though the father can be sued alone without the som 
It is also settled that after the father’s death a suit can be institut- 
ed on the original cause of’ action, though judgment had -been 
recovered against the father. These positions shew clearly that 
a Hindu son was not jointly-bound with-his father. 


The joinder of the son with-the father ina suit to enforce 
payment of the father’s debt is for the purpose of enabling’ the 


. Gourt; to -exercise the power. which the father had, of selling 


oa Se oer GE ne mt a a eeter 
i, (1898) I. L. R.22M.49: 8 M LJ 312. 9. (1903) I, Ù, R. a7: M. 248. 
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family, property including his son’s share, to pay his own private Narayanan 
debts provided they were not. illegal or immoral; and to prevent tas 
the son from questioning the nature of the ‘debt, in execution, in =; Virappa 
the event of the decree _ against the father being executed by >. ie 
‘attachment and sale of the family property including the son’s 

share. There were also processua: difficulties (which have been 

removed by the present Code) in case the father died before the 


execution of the decree and the son was not a party to the decree. 


The matter may also be view2d in another way. The effect 
of the discharge was undoubtedly to release the lst and 3rd , 
defendants and no suit could have been instituted against them. 
If as already stated no suit cain be instituted against the sons 
alone, at any rate so long as the father is alive and the family 
undivided, even though the father’s liability is subsisting, the 
. present suit against the sons alone must @ fortiori be bad. . This 
we think is the necessary result of the extinction of the liability 
of the father, for it ig only so long as the liability of the father 
subsists.that the pious obligation of the son lasts. 


‘It was argued with some force that the power of the father 
-to sell the shares of his sons for tae payment of his debts is not 
a power which can vest in the assignee under a bankruptcy and it 
is hard on the creditors that they should be deprived of all remedy 
to make the shares of th: sons available for the ‘payment of the 
debts. Whether such a power would vest in the assignee or 
/ trustee in bankruptcy if the adjud cation had been made by the 
forum of the domicil, it is unnecassary to consider as that would 
depend on the language of the particular statute. (See Nunna Setti — 
v, Chidara. Boyina 1). Itis however clear that the adjudication 
and assignment of the bankrupts’ property under the Straits Settle- 
ments Ordinance in this case does not operate as an assignment 
of immoveables or even moveables in India. This is really no 
- hardship, for presumably the Singapore creditors looked to the 
assets there for payment. The appeal therefore fails and must be 
‘dismissed with costs. | 


A. S. V. ee | = 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Abdur Rahim, Ofig. Chief Justice, Mr. Justice 
„Seshagiri Aiyar and Mr. Justica Phillips. a 2 ee 


Kovvuri Basivireddi (died) ard Appellants * in all the L. P. 


others. . ) ~ Appeals (L. Rs. of the deceased 
o v a 1st defendant). 
Nidumoori Ramayya and others. espoindents (Plaintiffs and 
. . Defendants). 


“Civil Protediive Code of 1908—Or. 1 R. 68—Scope of—Attachment and sale of 
moveablé properiy in execution—Claim. petition—Dismissal—Sutt by unsuccessful 
claimant within-one year of date of order rejecting claim but more than a year after 
date of attachment—Limitation—Limitation Act, Arts. 11 and 29—Applicadility. 


Where moveable property of the phintiff was attached in execution of a decree 
against a third person and a claim preterred by the plaintiff was dismissed and the 
property sold in execution, keld that a suit instituted by the plaintiff to declare 
his right to the property and for recovery of its value was governed by article 11 
and not by urticle 29 of the Limitation Act and having been instituted within a 
year of the date of the order on the claim pétition though more than a year after 
the date of the attachment, was not bzřred. an l 

The words “a suit to establish the right which he claims to the property in 
disputo ” in Or. 21 R. 68 of the Code of Civil Procedura, 1908, are wide enough t9 
cover not only a mere suit for declaration but also one for relief consequential on 
such declaration. To ‘establish’ a rigot means something more,than to ‘ declare ’ 
a right and would seem to imply everyshing that is necessary to secure the proper 
enjoyment of the right. 

Scope of suit under Or. 21 R. 68 of the Code discussed. 


Phul Kumari v. Ghanshayam Misra 1, explained. 


Appeals under clause 15 of the Letters Patent against the 


judgment of his Lordship Mr, Justice Wallis in Appeals against 


Orders Nos. 118 to 121 of 1912, preferred against the orders of — 
the Court of the Subordinate <udge of Kistna at Ellore in Appeal 
Suits Nos. 220, 161, 177 and 219 of 1911 (O. 8. Nos. 588, 589, 
579 and 591 of 1908 on the ile of the Court of the Principal 
District Munsif, of Narasapur respectively, _ 


> 


P. Somasundaram for Appellants : .—The question in all these 
cases is one of limitation, wheth2r article 11 or 29 of the Limitation 
Act applies. The suits will not be barred if time is held to run 
from the date of the order disallowing the claim; they will be, if 
time is held to run from the date of the wrongful seizure of the 
goods in execution. My conteation is that article 29 applies to 
the case, the starting point of limitation being the date of the 
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attachment and that the suits are barred by limitation. Oldfield, J. 
has upheld my contention. The Chief Justice, on the other 
hand, held that the suits were such as were contemplated by 
O. 21 R. 63 of the Code of Civil Procedure, that article 11 applied 
to them, and that, as they were instituted within one year of the 
date of the order on the claim petition, they were not barred. 
The decision of the question of limitation, therefore, depends 
upon the view your Lordships take of the nature and scope of the 
suit under Or. 21 R. 63. This again depends upon your Lord- 
ships’ interpretation of the words “establish the right” in 
that Rule. My contention is that the nature of the suit con- 
templated by that Rule is a suit to set aside the claim order and to 
get the property released from attachment. Article 11 of the Limita- 
tion Act applies only to such a suit. Inthe present case, the 
plaint prayer is for recovery of the value of the goods attached and 

sold. The suit is therefore in substance a suit for compensation 
for wrongful seizure within the meaning of article 29, the prayer 
for a declaration of the plaintiffs’ right to the ‘goods being merely 
incidental. Art. 11 is therefore inapplicable to the case. As to 
the nature and scope of a suit under Or, 21 R, 63 see Phul 
Kumari v. Ghanshayam Misra 1 where the suit is treated as being 


in the nature of an appeal from the claim order; Arishnappa. 


Chetty v. Abdul Khadir Sahib 2 where the case in Kishori 
Mohan Roy v. Hurshook Das ® is treated as having been over- 
ruled by Phul Kumari v. Ghansnayam Misra 1. | f 

[The Offg. C.J. —Supposing the suit is by the claimant and he 
succeeds, what is the form of the decres to be passed? what will 
be the form of the decree if tue suit is by the decree-holder and 
he succeeds ? ] 

In the forrner case, the decree will set aside the summary 
order and declare that the property is not liable to be, sold in 
execution. 

(Phillips, J— What would be the decree if the e property ħad 
already been sold ?] 

If the suit is filed within one year from the date of attach- 
ment, the claimant may pray for the recovery of the sale proceeds 
and the Court can pass a decree to that efect. But if the suit is 


not filed within time, the claimant can only get a aoe) atto and : 


= file a separate suit’ for conseq uential relief. 
(1907) I. R. R. 35 C. 202 at 206-7 (P. 0.) l Ge AN 
“(1918) I. L R.”88 M, 585 at 545 ; ‘96 M. T Jogar 5 oT 

3 (1806) I. L. R. 12 0. 6965 -= =~ i- 
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[Seshagiri Aiyar, J.—The claimant may have to institute the 
suit under Or. 21 R. 63 before the property is sold in execution. 
In such a case he can sue only for a declaration. He has to file 
a separate suit for recovery of the value of the property?]- ~- > 

. Yes, unless he can get kis plaint amended. so ds to include 
such a prayer. ~ 

(The Offg. C. J.—~Your antenon necessitates the institution 
of two suits. Unless the language of the code requires such an ' 
interpretation, we should not be inclined to uphold your conten: ` 


- tion. Why should not the words “establish the right” be 


held to include every relief which the claimant: can get to estab- 
lish his right ‘effectively ? ] 

` ` Kanhaya Lal v. National Bank of India, Ltd. 1 Jays down 
that claim proceedings are only optional and that & suit under 
O. 21 R. 63 is ih the nature of an interpleader suit (p. 610). 
Art. 11 of the Limitation Act has been held to be inapplicable 
to a suit in which possession is prayed for in addition to declar- 
ation, The\cases reported in Ayyasami v. Samiya ?, Nara- 


_- simma y, Appala Charlu 3, K. Chunder Paul Chowdhry v. P. Roy 


Chowdhry 4, and Gopal Chunder Mitter v. Chunder Boral > lay: 
down that if there is any prayer for consequential ‘relief in such a 


- suit, the suit is, in regard to Sach a prayer, governed by the suit- 


able article. In the cases referred to by the Chief Justice, the 
question of limitation never arose and was not considered. Shiboo 
Narain Singh v. Mudgen Ally 6, Kishori Mohan Roy v. Harsook 
Dass 7, on appeal; Kissorimohun Roy v. Harsukh Dass ®, Sadu 


- Bin Raghu v. Ram Bin Govind 9, 


T. Prakasam for Respondents :—Art. 11 and not Art, 29 
applies to the case. The suit is one which is within the scope 
of O. 21 R. 68. Even assuming that time ran from the date of 
attachment, the only compensation that the plaintiff could have 
asked for under Art, 29 was ihe damage sustained .by him by 
‘yeason of the court taking possession of his property. He could 
not then have contemplated that his property would be sold and 
he would lose everything thereby. Sucha suit was never contem- 
plated’ by ‘the legislature in enacting Art. 29. ‘The decisions 

1. (1918) I. L, RB, 40 C. 593. (P.O) . 2 (1884) I. L. R. 8 M. 82. 
3. (1888) I. L. R. 12 M. 294. 4 (1878) L L. R. 4C. 610. 
_-—--B.-— (1882), I-L:+R. 9-0, 980.7 ~ ~- 6. (1881) I. L. R. T-O, 608 ab 612.. 
7. (1886) I, L. R. 12 0. 696. ~. 8. (1889) I. L. R, e ni a 
' ` 9. (1892) I. L. R. 16 B. 608, } | 
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referred to by Wallis, J. support my contention as to the scope 
of a suit under O. 21 R. 63. See Sedu bin Raghu v. Ram bin 
Gobind 1, and Kishori Mohan Roy v. Harsook Dass 2. Narasimha 
Rao v. Gangaraju? is distinguishable because there. were 
separate suits. Phul Kumari v. Ghanshayam Misra 4, and 


the other cases cited by the other side are not, against my conten- | 


tion. They are in my favour in sc far as they lay down that 
attachment is a continuing wrong. 

[The Offg. Chief Justice. —The wrongful seizure affords a cause 
of action and the date of such seizire is the starting point of 
limitation. The fact that damage may go on accruing from day 
to day does not affect the question.] 

P. Somasundaram in reply :— 


K. I. Narainan v, K. I. Nilakandan Nambudri 5 has- no 
bearing on the question. 

[ Seshagiri Aiyar, J.—In one sense the case will be against 
you because “establish the right” is held to mean establish the 
title to the property. ] 

[Offg. C. J :—You do not contend that the words “ establish 
the right ” do not mean “establish the title” ] 

The Court delivered the following 


Judgments :—The Offg. Chief Justice :—The question in these 
Letters Patent Appeals is whether the suits instituted to establish 
the plaintiff’s right to certain moveable property attached by- the 
judgment-creditors. of a third person and for recovery of its value 
the property having been sold in execution, within a year of the 
date of the order dismissing the placntiff’s claim .preferred under 
the provisions of tle-Civil- Procedure Code but more than a year 


from the date of attachment and of sale is governed by Article 11 ` 


of the Limitation Act. The answer depends on whether‘recovery 
of the value of the property comes within the scope of a suit ‘ to 
establish the right which the plaintiff claims to the property in 
dispute’ within the meaning of Rule 63 of Order XXI, Civil Pro- 
cedure Code, and of Article 11 of tke Limitation Act. 


| It is contended that the only relief which can be given in 
such a'suit is what the Court which —_ the claim could have 


_ oe L. (1892) I. D. R. 16.B. 608,604... ...,, 8... (1886). L R19 6. 696. 


7 (1908) I. T: R. 81 M. 48t. > ao I. L. R; 86.6. 302. 
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granted under Rule 60, v. e., to release the property from attach- 


ment. In fact it is argued that the suit authorised by Rule 63 is 
merely. in the nature of an appeal. 


` In the first place it cannot be said that the words ‘ to estab- 
lish the right ’ in their ordinary grammatical sense necessarily 
means the obtaining of a mere declaration of the plaintiffs’ title 


to the property and exclude a-l consequential reliefs. If the legis- 


lature had intended to limit the relief that might be given in 
such @ suit to a mere declarat.on of title they would be expected 
to use that expression with waich the Indian Legislature is quite 
familiar. Then it is difficult io conceive of any good reasons why 
the owner of the attached property who being unsuccessful in 
securing recognition of his c aim in the execution proceedings is 
permitted to institute a regular suit to establish his right should 
not obtain the full reliefs to which he might be entitled. If on 
the other hand he was to be confined to a mere.declaration of his 
title he would in many cases such as when the goods attached 
have been sold be driven to a second suit although there might 
be no contested question for trial. The plaintiff might no doubt 
apply for an injunction restraining the sale of the property, but ’ 
in many cases such as where the property attached is of a perish- 
able nature an injunction liks that would not be in his interest. 
Further the Court might well take the view that injunction should 
not be granted in the circumstances of the case. The wider view 
of the scope of suits of this class has been taken ina number of 
cases notably in Kishori Mahan Roy v. Hursook Dass 1 which 
decision was subsequently ccnfirmed by the Privy Council with- 
out their Lordships expressirg any dissent from the opinion ex- 


-pressed by the learned Judges of the Calcutta Hight Court on tbis 


point, in Sadu Bin Raghuv. Ram Bin Gobind * where the matter 
is very.fully discussed by Jardine and Telang, JJ., and by this 
Court in Kunhiamma v.. K:inhunni 3. On the other hand no 


decisions to the contrary direstly covering the point have been 
-brought to our notice. But an attempt was made to support the 


narrower construction by. referring to certain expressions in the 


Judgments of the Judicial Committee in Phul Kumeri v. Ghan- 


shayam Misra + wbere in considering the amount of court-fee 





‘payablethey-say-that a-suit-cfthis—class-was.in-the-nature.of -an 
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appeal from the order of the executing court disallowing the. 


claim. They could not however be taken to have meant that in 


their Lordships’ view the Court hearing the suit could grant only 
such relief as the executing Court cculd have given for ex concessis , 


the former could give a declaration of title binding upon the 
parties while that is not within the scope of the proceedings -in 
execution. 7 


I agree in the judgment of Wallis, C.J. and would dismiss 


the Letters Patent Appeal with costs. 


Seshagiri. Aiyar, J. e, agree. There are two matters on 
which I like to say a few words, In the first place, the language 
employed in Article 11 is comprehensive enough to include not 
only a prayer for a declaration but also the consequential reliefs, 
if any, dependent on the declaration. The establishment of the 
right to the property comprised. in bhe order involves the granting 
of all the- prayers relating to the property. . It was held in 
Kuniniamma v. Kunhunni 1 that a suit under section 283 should 


include a prayer for possession also, if that is outstanding. A, 
second suit for possession would be obnoxious to Order 2 Rule 2. 


The second question is whethe: in a suit brought under Order 


XXI Rule 63 the legislature contemplated different periods of 
limitation for the different reliefs caimed. I concede that there. 
is- nothing unusual in one of the reliefs in a suit, being within 


time and the other being barred by limitation. But as in the’ 
majority of cases, the claim for corsequential relief can be ascer-, 


tained only after obtaining a declaration, the remedy by suit 
will prove infructuous, if the shorter period of limitation were 
applied to the consequential relief. The suggestion that during 
the pendency of the claim proceedings a suit for an injunction 


should be instituted is ingenious, but wholly impracticable. I. 


doubt whether any court would entertain such a suit and put it 
off indefinitely to await the result of the claim proceedings. . 


The decision of the Judicial Committee in Phul Kumari y. 
Ganshayam Misra? relied on to show the nature and scope of the 
suit under Rule 63 does not conclude this question. That wasa 
suit where no consequential relief was necessary, the party was in 
possession. Their Lordships’ had to consider only the question of 
the Court fees. I do not think that that decision compels us to 
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Kovvun. hold that the suit contemplatec by Article 11 can only be a de- 
Basiviréddi claratory suit. I am of opinion, therefore, that the view taken by 


Beer the learned Chief Justice (Wal is, C. J.) is right. 
may ye = 


Polls: J | ‘ Phillips, J :—In addition to the authorities quoted by 
Pea Wallis, J. (now Chief Justice) in his judgment, we have the author- 
_ ity of the Privy Council for holcing that when a claim in execution 
proceedings has been dismissec and the claimant brings a suit for - 
a declaration of his rights to the property and for an injunction 
restraining the decree holder from executing his decree against it, 

ou. that suit is one under section 283 of the Civil Procedure Code of 

=- 7 I882. Phul Kumari v. Ganshayam Misra 1. The question no 
doubt did not arise under the Limitation Act but under the 
Court Fees Act but that cannot alter the principle of the 
ruling. It seems to me quise clear that the words of Order 
XXI Rule 63 cover a suit like the present one. The words of 
the Rule are “a suit to establisk the right which he claims to the 
property in dispute’ and these words are wide enough to cover 
not only a mere suit for declarazi sion but also one for relief conse- 
quential on such declaration. To ‘estabiish’ a right means something 
more than to ‘declare’ a right and would seem to*me to imply 
everything that is necessary to secure the proper enjoyment of 
the right. The.fact that the plaintiff also claims damages caused 
by the subsequent sale does not affect the nature of the suit which | 
is clearly one to establish his right to the property claimed. If. 
Order XXI, Rule 63 is only to be applied -to a suit for mere 
declaration, the claimant would afterwards have to file a subsi- 
diary suit for possession, and tais would be in contravention of 
Order 2 Rule 1.~, I think there-ore that the present suits should 
have been brought within one year of the order dismissing the 
claim, the limitation article applicable being Article 11, and agree 
in dismissing the appeals. 


Deir Ve 


“4, (1907) I. L. R. 35 0. 202. 
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IN.THE HIGH COURT OF JUDICATURE AT MADRAS. TE 
' ty g f 
' Present :—Mr. Justice Oldfielé and Mr. Justice Krishnan, > Sig 
. . ete ose A 
Veeyanna Sina Thana Navanna Chidambaram Plaintiff. * 
Chettiar. 
z V. “ 
Ayyasami Thevan Sete ... Defendant. 
: Chidam- 
Paper Currency Act (IT of 1910)—S. 25—Obdjeet and Scope—Promissory note baram 
payable to person, his order or bearer—Validity—Negotiable Instruments Act— Ohettiar 
Provisions of —Effect—Suit on note payable to person or order or bearer —Decree on iaa 
original consideration if and when can b2 given—Negotiable Instruments Act— Thevan. 


S. 120— Effect. 


S. 26 of the Paper Currency Act, which renders illegal a promissory note payable 
on demand to bearer, is equally applicable to a promissory note payable to a 
person or his order or bearer: Sucha note .s illegal and void and no suit oan be 
maintained on it as such. l 

.In considering whether, in the case of a suit on a note payable to a person or 
his: order or bearer a decree can be given to she plaintiff on the original considera- 
tion, the fact that the note and the loan for which it was given were contempo- 
raneous is not conclusive of the non-existence of an PPan apart from the one | 
under the note itself 


Sembla Per Krishnan, J :—The payee ož a note which 1s illegal on the face of 
it is nota holder in due course and cannot rely on the estoppel created by 8.120 
of the Negotiable Instruments Act. 


. Case stated under Order 46, Rule I of Act V of 1908 by the 
Principal District Munsif of Dindigul in Small Cause Suit No, 14 
of 1916 in his letter No. 475 dated the 6th day of March 1916. 


The Hon’ ble The Advocate-Genzral and K. s. Ganapati Aiyar 
for plaintiff :-—First as to applicatility of Act if. of 1910 (Paper 
Currency Act) :—The language of S. 26 is wide enough to cover the 
case of a person who is a banker and of one whois not. The Act 
is framed on the lines of the English Bank Charter Act of 1844. 
See Chalmer’s Bills of Exchange, p. 631. In 1854, the Act was ex- 
tended so as to cover bills of exchange which are in effect payable 
to bearer on demand (S. 11), Bota the English Acts refer only 
to bankers. The Indian Act does not embody the provisions of 
the English Act of 1854 and does not use the word ‘bankers. ” 
The Indian Act is therefore not corfined to the case of a, “banker.” 





a 


* Ref. Case 8 of 1916. _ -98rd August, 1916. 
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Next-as to the Scope of S. 26 of the Paper Currency Aét —— 
The Act is a penal Act: and must be construed strictly. - It in 


terms applies only to notes expressly made payable only to‘bearer 


on demand. ‘The note in the present case is made payable to the 
plaintiff, his order or hearer on demand. S. 26 is inapplicable 
to the case of such a note. The inference drawn in Jetha Parkha 
v. Ramachandra . Vithoba 1, from the alterations, .in the later, 
English Act is just the reverse of what it ought to be. As the 
Indian Act is framed on the lines of the English Act, the inter- 
pretation put upon the corresponding sections.of the English Act 
ought to-be regarded in construing the Indian Act. 


Assuming that S. 26 of tke Act applies to the note in ques- 
tion, the question arises whether the note is made void by the 
Act in other words, is the- consideration or object of the note 


` made illegal by the Act within the meaning of S. 23 of the Con- 


tract Act. What is forbidden by the Paper Currency Act is the 
drawing of such a note and rot the borrowing of aloan. The 
particular form of the transaction which the parties adopt for secu- 
ring the loan is rendered illegal. The Court below overlooked the 
fact that the Paper Currency Act ought to be read with the Nego- | 
tiable Instruments Act. See.Ss. 1 and 120 of the latter Act. 8. 120 
enacts a personal estoppel on ths maker. He is estopped from taking 
advantage of the Paper Currency Act to evade liability under the 
note. The scheme of the two Acts is that the penalty provided 
by the Paper Currency Act should be fully enforced but that the 
validity of the instrument between the parties should not be 
affected: The object of S. 26 is to protect the Government 
monopoly. Therefore its scope can only be the extent of that 
protection. - It is unnecessary to give effect to the object of the 
section to hold that the maker can set up the invalidity of the 
instrument under 8. 26. Several sections of the Negotiable Instru- 


ments Act show that that Act contemplates negotiation of such 


an instrument between the parties. Its validity is therefore recog- 
nised by that Act. See Ss. 4, 8, 13, 21, 26, 37, 47and 19. At the 
time of the passing of the Negotiable Instruments Act, 8. 21 of the 


. Paper Currency: Act of 1871, the language of which was the same 


as that of S. 26 of the present Act, was in force. The two -Acts 
can be harmoniously read together by holding that the maker 


1. (1892) I. L. R. 16 B. 689 (696). 
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cannot take objection, though Gove-nment may take action in, 


the matter. 


A promissory note payable i: b is the same as a note. 


payable to bearer on: demand. ~ 

[Krishnan, J.—Why is it laid down in S. 1 of the Negoti- 
able Instruments Act that its provisions ought to be read subject 
to the sections of the Paper Currency Act ?] 

What was intended was that tha provisions of the former 
Act were not to affect the liability for prosecution of parties 
bringing about bearer promissory nctes. 

C. 5. Venkatachariar (continuing) urged that a decree ought 
to be given to the plaintiff at least upon the original consideration 
and cited Shanmuganatha Chettiar v. Srinivasa’ Aiyar 1. 

B, Sitarama Rao (Amicus Curiae)—called upon to reply as 
regards last point. 

A suit upon the original consideration is maintainable only 
in cases in which the note was executed for an antecedent debt. 
See Muthu Sastrigal v. Visvanatha Pandara Sannadhi ? 

The Court delivered the following 


Judgments :—Oldfreld, J:—The first question referred to us 
is whether a promissory note payable to a person or order or 
bearer is illegal and void and whetker the lender can be given a 
decree for the money in a suit on it. 


There is no doubt that under $S. 26, Act II of 1910, the 


making of such a note ag that refer-ed to is illegal. The argu- 
ment that because it is to order or bearer in the alternative, it 
cannot be within the mischief of an Act, which forbids the 
making of notes payable to bearer, does not commend itself., The 
question then is whether such a note is void or can be basis of & 
decree. The material fact is the provision in $. I of the 
Negotiable Instruments Act, that nothing in the Act affects S. 21 
of the Indian Paper Currency Act, which is identical with S. 26, 
Act II of 1910 above referred to, The consequence is that the 
various references in the Negotiable Instruments Act to notes 
payable to bearer must refer to notes, in which a time is-fixed 
for payment and which are not pazable on demand, S. 19, so 
far as it relates to promissory notes, being explicable as fixing 
the interpretation of those in which no time is specified for 
payment, without prohibition against them contained in the Paper 


-1. (1916) 31 M. L.-J. 13883. `> . . |. 2. (1918) 96 M..L. J. 19. 
i J 
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Currency Act. It does not seem to me possible to hold that a. 
suit can be maintained on a document, the making of which has: 
on public grounds been constituted an offence. I would therefore 
answer the second portion of the District Munsif’s first question 
in the negative, 


The second question referred to us is whether the lender can 
be given a decree apart from the note for the money lent upon 
the note. It is not possitle to answer this question without 
further knowledge of the facts. For it is impossible on the 
information given by the District Munsif to decide whether there 
was any obligation apart from the note, the fact that the loan and 
the note were contemporanecus not being decisive on the point. 


Krishnan, J:—The Principal District Munsif of Dindigul 
has referred to us under Order XLVI, Rule I of Act V of 1908 
the following two questions for decision, viz :— 


1. Whether a promissory note payable to a person or 
order or bearer is illegal and void and whether the lender can be 
given a decree for money in asuif upon it. 

2. If the answer is against the lender whether he can be 
given a decree apart from the note for the money lent upon the 
note and if so for what amotnt. 


‘The decision of the first question turns upon the effect of 
Section 26 of the Paper Currency Act II of 1910 which provides 
inter alia that “no person in British India shall...............,. 
make any promissory note......... s... payable to bearer on 
demand.” The object of.this provision was to secure to the 
Government of India the mcnopoly for the issue and circulation 
of currency notes which are, in form, promissory notes payable 
to bearer on demand; and the section therefore interdicts 
everyone from making such instruments. An instrument so 
made is clearly one prohibited by law and therefore invalid. It 
matters not how it was made whether in pursuance of a contract 
between parties or otherwise ; the instrument as such is invalid 
and no rights can be enforced under it. The questions whether 
there was contract aud whether it was itself lawful are irrelevant 
questions in this connection. i 


It was argued that as the Paper Currency Act itself provides 
for a penalty under Section 27 for the transgression of the rule 
in Section 26 and as the Negotiable Instruments Act refers to 
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Promissory notes “ payable to bearer’ in several sections such as 
S. 13, 4, 9, and 47, the note itself should be treated as valid inter 


partes though it is opposed to S. 26. It is difficult to understand how - 


an instrument the creation of which is prohibited by law can be 
held to be valid because there are aleo specific penalties attached 
to its creation. The provisions of the Negotiable Instruments 
Act cannot be used to control the,effact of S, 26 as that Act ex- 
pressly provides in S. I thereof that nothing in the Act shall affect 
S. 21, of the earlier Act which is now the S. 26 of the present Act. 
Further, promisssory, notes payable to bearer may be payable on 
demand or otherwise than on demand. S. 26 deals only with 
the former kind, when not made by Government. The Negotiable 
Instruments Act is a general act which deals with all the various 
kinds of Negotiable Instruments kncwn to law; and the general 
provisions in it cannot be relied on to validate instruments which 
are invalid. 


It was further argued that the note in suit did not fal! with- 
in 8.26 as it was a note payable not only to: bearer but to a 
person or his orderalso. This addition can make no difference as 
the note is stilla note payable to bearer on demand, See Jetha 
Parkha v. Ramachandra Vithoba 1, the.observation of Farran, J. 
on the point. The note is therefore within the scope and the 
mischief of tae section and it is invalid and no suit can be wain- 
tained on it as such. i 


S. 120 of the Negotiable Instruments Act was referred to ag 
creating an estoppel. Though the qrestion does not- arise on this 
reference, it may be observed that thie suit is by the payee on a note 


which is on the face of it illegal and not therefore by “any holder ' 


in due course.” 


I agree the second question cannot be answered in the 
present state of the record as it depends on facts which have not 
yet been tried and found. If there & an obligation apart from 


one under the note ztself it may, clearly be enforced. The fact 


that the “loan and the note are contemporaneous” is not 
conclusive on the non-existence of such obligation. Attention 


may be drawn to the observations of Srinivasa -Aiyangar, J. . in? 


the case of Shanmuganatha Chettiar v. Srinivasa Aiyar 2. 





rn. 
e 


A. (1892) I. L.R. 16 B. 689. 2. (1916) 81M. J. 188;4 L.W. 327, 
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I therefore agree in answering the lst part of question I in 
the affirmative and the 2nd part in the negative understanding 
it as referring to a decree uson the note itself. I decline to 
answer the 2nd question. ) 


Ady Veo 


l G k 
E 


IN THE HIGH COURT CF JUDICATURE AT MADRAS. 
"Present -—Mr. Justice Abdur Rahim and Mr, J antice ams 


vasa Ajyangar. e 
Mulugu Kotayya and others .. Appellant * (Defendants Nos. 
o M 4, 5, 24, 27 and 29). — 
Mudigonda Chandramowli - Respondents (Plaintiffs and 
` Sastri and others. = Defendants Nos. 1 to 8, 7 to 


19, 21 to 28, 25, 26, 30 and 
81 and legal representatives 

. of the deceased 13th defen- 
dant). 


Hindu law—Widow— Alienation by—Consent of next reversioners — Surrender 
— Essentials of —Consent of reversiorers, evidence of propriety. 

Where the last male owner died leaving him surviving his two widows, and 
one of them had a daughter and a daughter’s son by that daughter, and the 
widows during the lifetime of the daughter in 1864 gave away the entire properties 
to the daughter’s son and as one of the widows later on objectad to the above 
arrangement being carried into effect, both the widows and the daughter’s son 
subsequently agreed that the objecting widow should take.some af the properties 
absolutely and that the grandson sheuld get the remaining properties, ina suit by 
the reversioners to recover all the i NOG: (the praadecn having predeceased 
the widows.) 

Held : they were entitled to recover. The transactions did not amount to a 
valid surrender, first, because the danghter was alive at the time, and even her 
consent was not taken ; ssecondly, bezause some benefit. was réserved under the 
‘arrangement to one of the widows ; Nor could the transactions be upheld as alien- 
ations made with the congeni of thereversioners as such consent is only evidence 
of the propriety of the transactions snd not in itself sufficient to validate the 
transactions. — 

Vinayak Vithal Bhange v. Govird Venkatesh Kulkarni 1 and. Mallick Sahib v. 
Mallikarjunappa 2, not followed. - 

The present state of the law relating to surrender by Hindu widows and- 
alienations with the- -consent of:reversioners, discussed. 

Per Abdur Rahim, J. :--To satisy the requirements of law, a surrender should 
be-of the whole estate, and without-any bargain for. the widow obtaining, any 
portion of the property to herself ; end it should be to the next heirs ab the nme 


of the relinquishment. » oÀ , 
* A, Nos. 192 and 228 of.1914. z : 29th March, 1616. 
tł; . (1900) I. D. R. 25 B. 129.. à 2, (1918) I.L.R. 38 B. p. 224, 


? 





” 


+ 
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The Privy Council in Bajrangi Singh's Case 1, only lay down that the consent 
of substantially the whole body of’ expeotent reversioners is in itself sufficient 
apart from legal necessity to validate an.alienation even: though’ such consent was 
given after the transaction and on receipt o- consideration - 

Per Srinivasa Aiyangar, d. :—The theory of surrender is based on the withdraw- 
al of the interest of the female as if.she had died a natural or a civil death. So in 
a real case of surrender, there is not a tranefer or a release of property by one to 
another, but only an extinction of the proprietary right of the female heir, the 
next heir after her succeeding to the property under the law of succession. 


If there is an absolute surrender first, and if the next male reversioner, by an 
independent transaction,makes a gift of a portion of the property, there may be no 
objection ; or if he sells and requires the alienee to pay the whole or a` portion ‘of 
the price to the widow, the alienation may bo good ; but if the widow at the time 
of the so called surrender stipulates for a pr.ce for herself, or if a surrender and a 
regrant, oran alienation in favour of a third party by the widow and the reversion- 
èr is resorted to merely as a device to convert the widow’s interest inthe whole 
into an absolute interest in a part, the transaction cannot be upheld on any theory 
of surrender. 


Any subsequent consent of the next male reversioner to an alienation by the 
widow already made to a stranger, cannot. support the alienation so as to operate 
ag a Surrender. 


a 


The proper view to take ofthe consent -of the husband’s kindred to an 
alienation by a widow is only as a piece of ‘evidence of its propriety. No weight: 
can be attached to fhe consent, if it is found that they obtained consideration for 
their consent. è 


Appeal against the decrée cf the Court of the Additional 
Temporary Subordinate Judge of Suntur in Original Suit No. 13 
of 1918 (Original Suit No. 80 of 1910 on the file of the Couit of 
the Temporary Subordinate Judge of Guntur). 


T. .V. Venkatrama Aiyar, p; Narayanamur thi and B. 
Somayya for Appellants. 

V. Ramadoss for Respondents. 

The Court delivered the following 


- Judgments :—Adbdur Rahim, J. :—This appeal has been pre- 
ferred by defendants Nos. 4 and 5 in the suit and their alienees 
the defendants Nos. 24, 27 and 23 against the judgment of the 
Additional Temporary Subordinate Judge of Guntur by which he 
has held that the plaintiffs (respondents) are entitled as 
reversionary heirs toa two-third share of the properties which 
belonged to one Nayanappa, the remaining one-third being found 
to belong to defendants 1, 2and.3, the other reversionary heirs. 
The relationship of the parties is sét out in the pedigree attached 


to the plaint. 2 was the grand-son of one Mudigonda | 
ai E A E E et 


— m i ee 
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Brahmanna:’ Ayyavaru, who left a ‘number of sons of whom 
Mallappa Ayyavaru was the great grand-father of defendants 1, 2 
and 3, Visvapathi was the father of Nayanappa and Chandrayya 
was the grand-father of the Ist plaintiff and great grand-father of 
the 2nd plaintiff by adoption. Nayanappa at his death which 
took place some time about 1832 left two widows, Papamma who 


died in 1880 and Syamalamba who dicd in 1906. These two 


widows were sisters. Papamma had a daughter called Viyyamma, 
and Viyyamma hada son called Lingayya, the-father of defen- 
dants 4,5 and 6. Viyyamma died on 20th October 1903, that 
is, long after her mother’s death, but three years before her 
step-mother Syamalamba’s death. Lingayya died .on the 7th 
February 1903, that is, during the lifetime of his mother 
Viyyamma, a few months before her death. 


The contention of the appellants is that the property belong- 
ed to Lingayya, the father of-defendants 4, 5 and 6, the source 
of his title being twofold, firstly under a will purported to have 
been executed by Nayanappa sometime in August 1832 (Exhibit 
XXV in the case), and secondly under a surrender effected by the 
two widows of Nayanappa and concurred in or ratified by Viy- 
yamma, the daughter of Nayerappa by Papamma. The, learned 
Subordinate Judge was not satisfied with the genuineness and 
bona fides of the document propounded as Nayanappa’s will and 
Mr. Venkatarama Aiyar, the learned pleader for the appellants 
has not convinced us that the finding of the Subordinate Judge 
on the point is wrong. It may be that not much importance 
ought to be attached to some of the circumstances which influenc- 
ed the Subordinate Judge in holding against the genuineness of 
the will, but the main reasons given by him are sound. It appears 
that the two widows divided among themselves the estate of their 
husband Nayanappa. But some time about 1864, the elder 
widow was anxious that the entire property should be made over 
to Lingayya, her daughter’s son and disputes arose probably in 
this very connection between her and her co-widow Syamalamba. 
They however came to an amicable understanding the result of 
which is shown in Exhibit IV described ás a Kararnama or deed 
of agreement executed on the Ist August 1868 by Papamma and 
Lingavya. It recites that Papamma had executed on the Ist 
June 1868 and got registered a dakhal deed (Exhibit: XXVII) of 


- theêñtire property in favour of Lingayya without the knowledge or 


r 
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consent of Syamalamba though in accordance with the terms of a 


similar document previously executed by both of them (i. e., Pa- E 
pamma and Syamalamba) on the 9th March 1864 (Exhibit 


XXVI), and that as Syamalamba objected to this, Papamma and 
her grandson Lingayya agreed that Syamalamba should receive 8 
‘acres 37 cents of land of which she was to enjoy 5 acres 4 cents 


absolutely and the remaining 3 acres 33 cents for her life. The. 


rest was to be enjoyed by Lingayya.` The total land inherited by 
the two widows from Nayanappa amounted to about 33 acres, It 
is a fact of much significance that no mention is made in Mixhibit 
‘TV of any will by Nayanappa ia favour of Lingayya. In the 
document however of 1864 (Exhibit XX VI) referred to in Exhibit 
IV, as is now stinds there is mention ofa will by Nayanappa 
but the Subordinate Judge finds that the word in the vernacular 
' mentioning the will area later interpolation. It undoubtedly 
does look, as he points out, that something had been erased and 
the words in question substituted in its place. He further observes 
that the handwriting of the words in question is different from 
the rest and that it is unlikely that the widows should have re- 
ferred to theirehusband without using the usual honorific words. 
Exhibit XXIX which is an application made by Papamma on 20th 
November 1875 to the Collector for transfer of registry with res- 
pect to all the lands left by Nayanappa in the name of her grand- 
son undoubtedly does mention the will of Nayanappa. But in 
this application the other widow Syamalamba did not join and it 
is also to be noted that it ignores the compromise arrived at 
between the widows by Exhibit IV. We have thus the fact that 
in no document to which the younger widow was a party is there 
any mention of a will by Nayanappa although it was to be expect- 

ed that if such a will existed it would have been relied on at the 
time of the execution of Exhibit LV and. recited therein and also 
in the dakhal deed of 1864.. The mention in the latter document 
is as | have said, open to grave doubts and is apparently a subse- 
quent interpolation. oa 


The alleged will (Hxhibit XXV) provides that the two 
widows were to enjoy the entite property during their life- 
tims and afterwards “to cause it to devolve on our daughter 
Viyyamma or the members of her family without spoiling or 
breaking it.’ The date of execution is given according ` to two 
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eras Nandana and Salivahana Saka 1753. The two admittedly 
do not correspond for Sravana Sudha 15 of Nandana (August 
1832) ' was Salivahana Saka 1754 and not 1753. The mis- 
take was not likely to have ozcurred unless the document was’ 
written some time afterwards and the man who got it up not 
being familiar with the caleuation of these eras, inserted the 
Salivahana Saka merely by consulting an old almanac which used 
to give the previous Saka as ccrresponding to the current Nandana. 
No such mistake is to be found in Exhibit XXVI which was 
written in 1864. The will was produced for the first time before 
the revenue authorities in 19C6 though mention of a will was 


| made in 1875. Taking all tke circumstances? into consideration ` 


2 


it is not possible to say that tae finding of the Subordinate Judge 


that the will is not shown to se genuine and bona fide is wrong. 


The facts then upon wh:ch the appellants’ case as to a valid 
surrender or alienation in favour of Lingayya has to be founded 
are these: By Exhibit XXVI, leaving aside the recital in it of the 
will, the bona fides of which are not established, the two widows 
after stating that according tc the Dharmasastras the daughter’s 
son t. € Lingayya was entitlad to the property afid to perform 
their obsequies purported to give him all the property treating him 
as their kartha and looking ud to him to protect them and give 
them food and raiment. The younger widow was however not 
willing to give effect to this document but ultimately a com- 
promise was arrived at, that *s, 4 years ‘afterwards, ‘according to 
the terms of Exhibit IV, by which Syamalamba on receiving 5 
and odd acres of land absolutely and 3 acres odd for-her life relin- 
quished her right to the resi -n favour of Lingayya."=To neither 
Exhibit XXVI nor Exhibit IV was Viyyamma the mother of 
Lingayya and the immediate reversionary heir a party. In fact we 
find that Viyyamma in August 1879 instituted a suit (O. S. No. 
526 of 1879) seeking a declaration that the.sale by Syamalamba 
on lst July 1879. in favour of a third party (the appellants in 
Appeal No. 228) of the 5 acrss + cents which.she had received in 
absolute right under the comszromise?Exhibit IV was not binding 
on the reversion. This acticn‘of her’ shows that, whatever the 
motive might have been, sha did not sanction the transactions 


-between the widows and Lirgayya. A‘compromise was effected 


(Exhibit XXXII by which the vendee'was"'allowed to retain 4 
acres 36% cents and the remsiuder was to be enjoyed by Syama-. 
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lamba for life. No mention is made in the compromise of 
Lingayya at all. It may be taken as proved that Lingayya was 
in fact in possession of thé property till hiş death which took 
place in the life-time of the younger widow and this was probably 
in accordance with Exhibit IV. But at that time Viyyamma had 
no voice in the matter and she herself died during the life- 
time of Syamalamba having survived her son Lingayya by a few 
months. Mr. Venkatarama Aiyar on behalf of the appellants has 
relied on Exhibit VIII, (dated 15th October 1890) which is a 
deed of purchase by the-Ist plaintiff from Lingayya of a small 
plot of land 70 cents in area and which the latter had obtained in 
‘exchange from the former for sowe other land belonging to the 
estate of Nayanappa. But at that time, it must be remembered 
that the plaintiff's chance of succession must have been of a very 
remote character and.apart from ibs jegal effect I am unable to 
infer from this particular transaction that the plaintiff gave his 
consent to the alleged surrender by the widow in favour of Ling- 

ayya. Nor would it be reasonable to draw any such inference fron 
the fact that in the boundaries giv2n in some other documents 
ranging from 1890 to 1902 referrec to on behalf of the appellants 
such as Exhibit IX, X, XVI, XX, etc., some of the properties in- 
volved in the suit are described as Tingayya’s. To none of thess 
Lingayya was a party, though some of them related to transactions 
in which the Ist plaintiff or the 2nc plaintiffs father was concern- 
ed. ,There can be no doubt that Lingayya was in possession of 


the lands in question and that would be sufficient to account for 


the description and no-further inference . need be drawn from it. 
The facts therefore, briefly speakirg, to which we have to apply 
the law are : the two widows relincuished their interests in favour 
of Lingayya, the younger widow 2onsenting to it on receiving a 
substantial portion of the property amounting to about 1/6th of 
the whole estate in lieu of her widow’s interest.in the half. Ling- 
ayya remained in possession ani enjoyment under the relin- 
quishment ; but neither at :the time of the relinquishment by 
the widows nor afterwards is Viyyamma, the mother of Lingayya 
who was the immediate reversioner though a female shown to 
have consented to the widow’s action in favour of her son. On 
the other hand, the only action which Viyyamma took with 
respect to the estate was senna with the compromise effect- 
ed between the two widows, . the basis of which alone the 
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‘younger widow consented to sonfirm the relinquishment in favour 


-ofLingayya. She however did not take any further steps to 


- ‘Impeach or to confirm the relinquishment by the widows nor did 
- any of the other remoter expectant heirs. Lingayya remained in . 
<. possession and enjoyment of the property except of -the , portion 


reserved in favour of the yourger widow, until his death which 
took place during thè latter’s and his mother’ s life-time. 


Did the property pass iken to Lingayya under the shag , 
circumstances? The power cf a Hindu widow to’ alienate the . 
estate inherited by her has be2n the subject of repeated discussion 
for a long time past, and I shall content myself with stating the 
general conclusions which, in my opinion, must be taken to be 
well established. It is perhaps not possible to reconcile with each 
other all the various decisions on the subject or the theories on 
which this part of the Hindu Law is based. 


{t is not necessary in this case to make ‘such an attempt. 
That.a widow may surrender aer entire estate in favour of the 
next reversioners is not-open to question. On so surrendering, 
the law treats her as if she wes civilly dead thus accelerating the 
reversion. This was very clearly expounded hy the Judicial _ 
Committee of the Privy Councilin Behary- Lal v. Madho Lal 
Ahir Gayawal 1. Their Lordships state: “ It may be accepted 
that, according to Hindu Law. the widow can accelerate the estate 
of the heir by conveying absolately and destroying her life estate. 
It was essentially mecessaty to withdraw her own life 
estate, so that the whole estate should get vested at once in 
the grantee. The necessity of the removal of the obstacle 
of the life estate is a -partzal -check on-the frequency of such 
conveyances.” The limitations of the doctrine of surrender are 
here set out in clear and unmistakeable. terms, and a Full 
Bench' decision of this Court reported in Maruthamuthu Nadan 


v. Srinivasa Pillai ?, in accepting the doctrine as being applicable. 


to this presidency- id SO Subject to these conditions and limita- 
tions. It is said that a later decision of the Privy Council in the 
well-known case ‚of Bajrangt Singh v. Manokarnika Baksh 
Singh 8, bas modified the above statement of the Law. This 
case has given rise to considerable differences in interpretation ; ` 
but the case of Behari Lal v. Madho Lal Ahir Gayawal 1, is 


->77 (i891) T L.B. 19 O. 236. 2. (1898) I.L.R. 21 M. 128: 
S 3, (1907) LL R. 80 A. 1. 
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expressly referred to in the extract from ‘the judgment of Subra- 


_ mania Aiyar, J., in Maruthamuthu:‘Nadan v. Srinivasa Pillai 1, 
cited in their Lordships’ judgment de-ivered by Sir Andrew Scoble, 
and I can find nothing in it to’ support the suggestion that the 
Judicial Committee intended to introduce any .modification of: 
‘their previous .ruling on the subject. of surrender. Bajrangi' 
Singh's 2, case was in-fact, not one of surrender in favour of the 
next reversioner, but of an alienation ‘nade to strangers with 
the consent of the reversioners, and I shall presently consider how 
far the appellants’ case can be prcperly rested on that basis. 


Judged by the rule relating to surrender as enunciated by the ° 


Privy Council in Behari Lal v. Madko Lal Ahir Gayawal 3, and 


adopted by a Full Bench of. this Court in Maruthamuthu Nadan, 


v. Srinivasa Pillai 1, the relinquishuent in favour of Lingayya 
did not satisfy the requirements of law. Firstly, because it was not 
intended to be a surrender of the whole estate, one of the widows, 
Syamalamba,. having, in. fact, bargained for and obtained an 
absolute estate in a portion of the property in lieu of her half 
share in the whole. Secondly, Viyyeémma and not Lingayya was 
at the time the nearest reversionaty heir. Viyyamma_ is not 
shown to have tonsented to the relinquishment in favour of her 
son. If she had, her act might possisly be construed as having 
the effect of a joint surrender on her part as well as -on the part 
“of the widows. Mr. Venkatrama Aizar argues that the want of 
consent of Viyamma made no difference and he relies on a deci- 
sion of the Bombay High Gourt in Vinag yak Vithal Bhange v. 
Govind Venkatesh Kulkarni t, where it was held that the absence 
of consent of afemule reversioner like a daughter makes no 
difference in the operative efect of tha male reversioners’ consent. 
The Bombay case, again, was not one of surrender but of aliena- 
tion, and the leding authority on the subject of surrenders, the 
decision in Behari Lal v. Madho Lal Ahir Gayawal 3 makes it 
clear thata surrender to be valid mast b2 in favour of the next 
heir, otherwise there could b: no question of accelerating the succes- 
sion. If the doctrine were to be so extended as to enable a widow 
to pass over the next reversioner if she happened to be a female, 
it could hardly be called a surrender cr’ withdrawal of the widow's 
estate ; it would, in fact, be vesting the widow with power to alter 
the rule of succession. 


' (1898) IL. BR 21 M 128. o 2e E LL R. 30A. 1 
l 3 (1891) I.L.R. 19 C. 286, - + >> - 4. (1900) I.L.R. 95 B. 199. 
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As for- the next contantion -that the transaction under 
Exhibits XXVI and FV should-be upheld-as an alienation made 
with the consent of the revarsioners there are two ways :in- which 
alienations so-made have been viewed. The fact of such consent 
or approval being giver is in the first place regarded as a proof of 


the propriety: of the transaction, raising’a’ presumption that’ the 


alienation was made under circumstances which rendered it a pro - 
per‘and valid act. In Raja Lukhee Dabea v. Gokool-Chunder Chow- 
dhry 1, the Judicial Commiitee observe: “ Their Lordships do 
not wish to impugn the authorities which lay down that a trans- 
“action of this kind máy become valid by the consent of the 
husband’s kindred, but the <indred as’ such must generally be 
understood to be all those who are likely to be interested in sup- 
porting ‘the transaction. ‘At all events there should be such a 
concurrence of the members of the family’ as suffices to raise a 
presumption that the transaction was a fair one and one justified 
by Hindu Law. That it can be as Mr. Field seemed to put it a 
presumption of law in the sense of “ preswmptio Juri et de Jure” 
their Lordships do not think, It is no doubt an element to be 
taken into consideration ard deserving of considerable weight in 
' the estimation of all the evidence of the transaction.”. In 
another and a recent decision of theirs Bijoy Gopal Mukerji v. 
Grindra Nath Mukerjee 2, Lord Moulton remarks, “It has 
always been a feature of Hindu law as administered by this Board 
to attach great weight:to the sanction by expectant reversioners of 
an alienation of property by a Hindu woman as affording- evidence 
that the alienation was under circumstances which rendered’ it 
lawful and valid.” ‘These cases clearly establish that the consent 
of the- heirs may be treated as raising a presumption in favour of 
the propriety of an alienation. So far there is no difficutly. The 
question ‘which’ arises is, Joes not -Bajrangi ‘Singh's 3 case go 
further and treat the consent of the reversioners as imparting by 
itself legal effect to the wicow’s .alienations apart from its afford- 


. ing evidence of legal necessity. 


In that case their Lordships of the Judicial Comitet laid 
down that the consent of ths reversionary heirs was sufficient and 
that it was immaterial whan it was given, whether at the time of, 





—_—- — ~ ee tia to 


7 (1869) 13-M.IA. 209 at 22€., gen aTM. L. J. 1237 
3. (2907) T. L. R. a 1, 
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- or after, the transaction; and not that they ‘held' such: conséni to 
` be evidence of’the propriety of the transaction, In fact it was 
found that there- was no legal recessity. and: further that the 
reversioners consented to or ratified the alienations on, receiving 
consideration. They also expressed their agreement with the 
view of the High Court of-Calcutta in’ Radhashyam. Sircar v. Joy 


Ram Senapati 1, that ordinarily, the consent of the whole- -body 


of persons constituting the next - reversion should be: obtained 
though there might be cases in which- -special circumstances may 
render the strict enforcement of this rule impossible. -The rever- 
sioners whose consent was in fact treated as suficient in Bajrangi 
Singh’s 2? case were pot merely the immediate reversioners- but 
included those next.in degree, if nos the entire “body of presump- 
tjve heirs of all degrees. To the same trend was a previous pro- 
nouncement of the fudicial Committee in the Collector of Masuli- 
patam v. Kavaly Venkata Narayanappa ® where it is stated : “ on 
the other hand it may be taken as established , that an alienation 
by her which would not otherwise be legitimate may, become SO 


if made with the consent of her hisband’s kindred. $ “The legal 


effect of the reversioners’ consent has been based on ‘different 


theories in vayious Judgments of the High Courts namely (a) that | 


the widow along with the reversioners represent the whole estate (b) 
that according to the theory of Hindu Jaw the reversioners occupy 
the position of guardians forming a sort of family council.and an 
act done with their consent: should be . presumed, to ‘be valid 


(e) since the law allows surrender to the neXt reversioners. 


it logically follows that they and ths widow can conjointly deal 
with the estate any way they like and (d) that it affords a legal 
and absolute presumption that the alienation was a proper one, 
In applying any of these theories wholesale difficulties may arise. 
The Judicial Committee however seem to place- their ruling ia 


Bajrangi Singhs case on a well establ.shed course of Judicial deci- - 


sions in India and not on any particclar theory. The proposition 


laid down by them amounts to this, the consent of substantially-the . 


whole body of expectant reversioners is in itself, sufficient apart 
from legal necessity to validate an alienation even though such 
consent was given after. the transaction and on ‘receipt of consid- 
eration: But beyond this we should not be justified in going, for 


ae 





1, (1890) I. L. R. n 896. c, (1907) I. D. R. 30 A. 1. 
; ~ (1861)-8 M.1-A.-529- ae 17 ees 
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the Judicial Committèe itself points out in that case that the 
widow’s power of alienation should not be extended beyond the 
limits indicated there. Bujrengi Singh’s 1 was also @ case in 
which practically the whole of the estate was alienated, though I 
do not think that that fact was considered to affect m any way’ 
the application of the rule. The relinquishment in the present 
case in favour of Lingayya could not be treated as an‘alienation 
made with the consent of the whole body of the reversioners, for 
Viyyamma:did not give her consent to the relinquishment, nor is: 
there any proof of consent: on the part of the other expectant 
reversioners either given at the time or afterwards. 


o In appeal No. 228 of 1914 it is sought to support the sale of 
5 acres 4 cents under Exhibit I made by Syamalamba on the 


ground of necessity. It is said that 1877—1878 was a famine year 
and Syamalamba was under necessity for selling the property in 


1879 in. order to discharge the debts incurred during the famine ` 


times. There is really no evidence in support of this. She ap- 
parently. sold the property because she thovght, though erro- 
neously, that she had an absolute title to it under Exhibit IV. 


The result will be that both the Appeals Nos. 192 and 228 
_of 1914 will be dismissed with costs. | f | 


The-coste in Appeal 192 will be payable by all the appellants - 


other than the 2nd appellant. 


Srinivasa Aiyangar, J :—The facts which gave rise to these 
appeals may be shortly stated. One Nayanappa died in or about 
the year 1832 leaving him surviving his two widows Papamma 
and Syamalamba and daughter Viyyamma by his first wife. 
Viyyamma had an only son Lingayya who predeceased her by æ 
few months in 1903. Defendants 4, 5 and 6 or his sons and they 


are the principal appellants in Appeal No. 192. Papamma died 


in or about the year 1879 and Syamalamba’ the last widow in 
1906. Plaintiffs are the reversionary heirs of Nayanappa and 
as such they claim the suit properties. It is said that Nayanappa, 
made a will before his death by which he bequeathed his proper- 
ties to his widows for life, and after their death to his daughter 
absolutely. The genuineness of the will is disputed by the plain- 
tiffs, and it is one of the questions for determination in this 
appeal. 1 


` 


1. (1907) I. L. R. 30 A. 1. 
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To proceed with the narrative, the two widows who suc- 
ceéded to the property of their husband, divided: the properties 
equally (when exactly does not appear) and were in possession 
for a considerable time, till at least 1864, each enjoying her share 
separately. In that yeir the two widows purported to give up 


the properties which they obtained from their husbind to: 


Lingayya, (Hxhibit XXVI dated 9th March 1864). The docu- 
ment however was not registered and it appears that Syama- 
lamba the junior widow was unwilling to carry it into effect. In 


consequence of that, Papamma the senior widow, in June 1868, - 


purported to transfer the whole of the property including the 


share of Syamalamba to her grandson Lingayya. (Hxhibit. 


XXVII, dated Ist June 1868).. This evidently led to further 
quarrels and disputes betwaen the two widows which were finally 
adjusted by a registered Kararnama executed by Papamma and 
Lingayya in favour of Syamalamba in October of : the same year, 
by which about 8 acres of land were given’ to Syamalamba, of 
which 5 acres 4 cents were given absolutely; the rest of 
it was to revert to Lingayyd after her death. To ‘these 
transactions the daughter Viyyamma was not a party ‘and 
there is no satisfactory evidence that she even consented to 


them. ‘The sons of Lingayya plead that the transaction of 1864 


was a surrender by the widows of Nayanappa, and Lingayya their 
father, the male reversioner, obtained an absolute estate. The 
transaction of October 1868 is sought to be supported as an 
alienation by the widows with the consent of the next male rever- 
sioner though the alienation was only of ‘a portion, ‘(though a 
large portion) of the husbind’s estate. That is the second gueahgn 
for determination in appeal No. 192. 


Syamalamba in 1879 sold -under Exhibit I the 5 acres 4 
cents allotted to her absolutely, to one Seshayya for the benefit of 
the father of defendants 19, Zl.and 22; Viyyamma, the daughter 
soon after brought an action for a declaration that this alienation 
by ‘Syamalamba was not binding on her, the next reversionary 
heir after.the. death of Syamalamba. To that suit she made the 
alienee and Syamalamba a party. ‘The suit was compromised on 
the terms that 4 acres and odd out of the lands sold under Exhibit 
I. should be held absolutely, by the vendee and about 70 cents 
should revert to, Viyyamma after the death of Syamalamba. - These 
4 acres and odd are in the possession of defendants 19, 21 and 29. 
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In these proceedings Viyyamma entirely ignored the transactions 
of 1864 and 1868 and her father’s alleged will. Defendants 19, 21 
and 22 contend that they kave obtained an absolute title to the 
property by virtue of the consent of Viyyamma the next imme- 
diate veversioner to the alienation of Syamalambt as proved by 
the compromise, and that no other heir can question their title. 
That is the only question for determination in their appeal. 

As I agree in the judgment of Mr. Justice Abdur Rahim, 
it is scarcely necessary to dsal with the questions of fact which 
arise in these appeals. I desire to consider the questions of 
law which have been raised in this case, especially as the precise 
points now raised are not covered by any authority binding 
on us. The power of a Hindu widow to alienate her husband’s 
properties absolutely with the consent of the reversioners, 
has been the subject of dissussion and decision for nearly a 
century by Judges of the highest Courts in India and by 
the Judicial Committee of tha Privy Council; but even now it 
appears to be difficult to extract any particular principle, or even 


= to know what exactly the doctrine is, or its scope. If anything 


is certain it is only this; thas the doctrine, whatever it is, is in- 
capable of logical expansion or even of logical application. In 
this state of things I am not confident of throwing any light on 
the question ; all that I propose to do is to state exactly what has 
been established by the decisions binding on us. 

First of all there is the general proposition which is well esta- 
blished that females (except certain gotraja sapindahs in Bombay 
such as a daughter, sister or niece) are not entitled to alienate abso- 
lutely the property inherited from males. The first exception to 
this genera! rule, which is again well established, is that they are 
competent to alienate for purposes which are compendiously 
denoted by the words legal necessity. What those purposes are, it 
is unnecessary to consider. A second exception, if it is at all an 
exception, is that the female heir can at her choice surrender or 
withdraw her interest so as to allow the next heir or heirs to succeed 
to the property, as if the female heir in possession had died, What 
exactly are the limits of this Coctrine is not quite settled. Whether 
there is a third exception -n favour of alienation by a widow 
with the consent of the next reversioner male or female or the 
husband’s kindred, (see Nareda’s text, Ch. XIII, verse 28), isa 
question on which there has been the greatest diversity of opinion 
in India, 
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‘Taking the question ‘of surrender, and. assuming that Exhi- 
. bit XXVI was operative, the peculiarity in this case is that the 
surrender, if there was a surrender, was not to the next heir the 
daughter, but’ to her son the next male reversioner. If the theory 
of surrender is, as I think it is, based on the withdrawal of the 
interest of the female as if she had died a natural or civil death, it 
is clear that the so-called surrender in this case could not operate 
toconfer an absolute estate on Lingayya. In a.real case of 
surrender, there is not a transfer or even a release of property by 
one to another, but only an extinction of the proprietary right of 
the female heir, the next heir after her succeeding to the property 
under the law of succession. If the interest in a particular 
property is divided between two persons as a life-tenant and a 
‘yemainder-man, it is possible by the relinquishment of the life 
estate to enlarge the pre-existing estate of the other. So also if 
there is a transfer by the one, to the other, the whole absolute 
- estate may vest in one by merger. As in legal theory the whole 
estate of a deceased Hindu is vested in the widow, though her 
powers of alienation may be limited, there cannot be in the very 
nature of things, any other person in whom there is a remainder, 
whether vested or contingent. The so-called surrender in this 
case is therefore ineffectual to confer an absolute estate on Ling- 
ayya. Thisis the view taken by the Allahabad High Court in 
Raja Dei v. Umad Singh 1. Whether the widows and the daughter 
jointly could surrender ‘to the next male reversioner, Lingayya, 
is a question. which does not arise for decision here (s93 however 
Protab Chunder Roy Chowdhry v. Sreemutty Joy Monee Dabee 
Chowdrain 2, Whether a surrender so as to immediately vest the 
estate in the next female heir is possible, is again a question 
which it is unnecessary to consider, though in Bepin Behari 
Kundu v. Durga Charan Banerji 3, Doss, J., assumed that it was 
possible. If the theory of surrender is as I have stated there does 
not seem to be “anything to prevent the widows surrendering 
their estates and the daughter succeeding, and in the daughter 
surrendering her estate after it had vested ` in her in consequence 
of a previous surrender by the widows, and her son succeeding 
to the estate as absolute owner. . 
Before I leave this question I shall consider how far an 
alienation by the widow aiong with, or with the consent of 


1, (1912) I. L. R. 84 A. 207. . 4. (1864) 1 W.R. 98. 
8. (1908) 1,-L.R. 85 C. 1086. 
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the immediate male reversioner, of the whole of the’ estate, 
can be sustained on the application of the doctrine of surren- 
der. A moment’s considerazion will show, that it is not the 
alienation by the widow waich passes the absolute title but 
it is the surrender by the widow and the vesting of the pro- 
perty in the next male reversioner and finally an alienation by 
him, that passes the absolute estate. The transaction, unless viewed 


“as an alienation by an absolut? owner who has become such by a 


surrender by a female, which surrender may precede or be 
simultaneous with the alienation, cannot be justified on the doc- 
trine of surrender. Unless tke transaction is of such a character, 
that no benefit at all is darived or reserved by the widow 
exvept possibly a provision fo> maintenance, if cannot pass any- 
thing more than the widow’s interest. This is the effect of the 
decision of the Privy Council in Behari Lal v: Madho Lal Ahir 
Gayaval | and the Full Bench decision of this Court in Marutha- 
muthu Nadan v. Srinivasa Fillai 2, which in spite of the later ° 
decision of the Privy Council in Bajrangi Singh v. Ma.okarnika 
Baksh Singh 3, I think, still good law. (See Muthuveera Mudaliar 
v. Vythialinga Mudahar*. I entirely. agree with ‘Wallis, J. as 
he then was, in his observation in Rangappa Naick v. Kamti 
Naick 5 on this question and I am unable to agree with Sankaran 
Nair, J. in the same case ir his exposition of the doctrine of 
alienation with the consent of reversioners. If his reasOning is. 
right, the alienation need not be of the whole estate, as he himself 
points out. The distinction which he draws between an aliena- 
tion by a widow which enables her to keep portions of the property, 
as absolute owner by a naticnal regrant by a person to whom ` 
she had surrendered the whole, and one where she alienates a 
portion keeping the rest to be inherited by the actual heirs after 
her death, pushes the doctrice to the verge of absurdity, The 
analogy of the sapindah’s consent to an adoption is with all 
respect, fallacious. That depends upon the authority of particular 
texts which have authority only in the southern Presidency. 
Further according’ to the decision of .this Court in Danakoti 
Ammal v. Balasundara Mudaliar ®, which is based on the obser- 
vations of the Judicial Committee in the Ramnad case (The 


Ach a Nek a a DO CELT SIE a SURES SRD 
1, (1891) I.L R, 19 0. 23v. a, (1898) LL.L.R, 21 M. 128=8 M L. J. 69. 
8. (1907) I.L.R. tO A. 1. 4, (1908) I.L.R. 82 M. 206 
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Collector of Madura v. Moothu. Ramalinga Sethupathy 1) getting 
‘the consent of the reversioner by paying for itis illegal and 
vitiates the adoption ; -while apparently the payment to the 
next reversioner will have no such elfect; and indeed the 
giving of the whole to him and taking back a part appears to 
be the best mode of getting an absolute estate for the widow. 
No doubt if there is an absolute surrender first and if the next 
male reversioner, by an independent transaction, makes a gift of 
a portion of the property, there may be no objection; or if he 
sells and requires the alienee to pay the whole or a portion 
of the price to the widow, the al:enation may be good; ‘but 
if the widow at the time of the so called surrender stipulates 
for aprice for herself, or ifa surrender and a regrant, or an 
alienation in favour of a third party by the widow and the rever- 
sioner js resorted to merely as a device to convert the widow's 
interest in the whole into an absolute interest in a part, that trans- 
action cannot be upheld on any tkeory of surrender. Farther 
if the heiress alienates the whole of the property inherited by her 
to a stranger, and if the consent of the next immediate male 
reversioner is not obtained at the time of the transfer and as a 
part of the transaction, it is impossible to uphold the transfer as 
a surrender by any subsequent independent consent of the next 
male reversioner, whether he be tie next in succession at the 
date -of his consent or at the date of the transfer. For if the 


widow had alienated the property without at the time obtaining | 


the consent of the next reversioner, the transaction can only 
operate as an alienation of her interest. If afterwards the next 
male reversioner consents, it can at the best operate only as a 
transfer or release of his spes successionis which is void.  It-is 
- not possible to justify the transaction as a new surrender by the 
widow, atthe time of the consent, for, she having parted 
with her interest (which took effect at the time of the alienation) 
had nothing more fo surrender. Unless therefore .we introduce 
an absolute fiction and say thatthe alienee at the time of the con- 
sent by the reversioner retransfers tae property to the widow so 
-as to revest in her; her original widow's estate to enable ‘her to 
surrender it, the transaction cannot be upheld. EBxhibit XXVI 
therefore even if operative is ineffeczive to transfer ieee more 
than the limited interest of the two widows. 





“1. (1868) 12 M. I. A, 397, 
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The next question is as to the effect of an alienation whether ` 
of the whole or a part by a fsmale heir with the consent of the 
next male reversioner, or rather of the kindred. The most im- 
portant decisions on this question is that of the Privy Council 
in Bajrangi Singh v. Manokarnika Baksh Singh, 1. In the first 
place itis clear that their Lordships made no difference between | 
an alienation of the whole and ofa part. It is also, I think, 
clear that the alienation in that case was held effective ‘to pass 
the absolute interest, though it was not in fact made for any pur- 
pose for which the widow was entitled to alienate. One of 
the cases cited in that judgment as laying down the principle is 
Vinayak Vithal Bhange v. Govind Venkatesh Kulkarni 2 
where the alienations, which were held good,were of portions 
of the estate; and it was also found that in fact they were 


_ not made for any purpose binding the inheritance. The 


decision then, I think, certainly established a third exception 
to the general rule in some cases at least. But it by no means 
follows that their Lordships intended to lay down generally that 
given the requisite consent of the Kindred an alienation by a 
female—or is it confined only to a widow—, is everywhere valid to 
convey the absolute property. They find a commen principle in 
the cases cited inthe judgment, though the actual conclusion 
reached in them were diametrically opposite, for example com- 
pare Maruthamuthu Nadan v. Srinivasa Pillai 3, and Vinayak 
Vithal Bhange v. Govind Venkatesh Kulkarni 2. The principle 
therefore cannot be that an alienation with the consent of the 
kindred is always valid, the principle is that set outin the extract 
from their previous judgment in Collector of Masulipatam v. 


' Cawali Venkata Narayanappa 4 which only lays down that there 


may be cases where such an alienation is valid. In what cases it 
is valid is left to be settled by the doctrines of each of the High 
Courts. -So far as the Madras Court is concerned down to the 
time of the above decision, the position was, as laid down by the 
Full Bench in Maruthamuthu Nadan v. Srinivasa Pillai 8 viz., 
unless the transaction was supportable on the doctrine of surren- 
der, the consent had no effect, In Calcutta on the ground of 
stare decisis aliepations in cases other than what can be covered 
on the strict doctrine of surrender were held valid. In Bombay 


1. (1907) I. L: R. 80 A. 1. : 2. (1900) I.L.R. 25 B, 129. < 
9. (1897) I.L.R.21 M. 128, . 4, (186}) 8 M.I.A. 629. 
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apparently in all cases where the requisite consent was obtained 
the transaction was good. The rula apart from the doctrine of 
surrender, appears to be based somezimes on the notion that the 
widow and the male reversioners (ihe kindred) represented the 
inheritance, so as to enabie them ta deal with it as they chose, 
and sometimes on the notion that the consent of persons interest- 
ed in disputing the transaction is evidence of its propriety, a rule 
of common sense and notin partisular a rule of Hindu Law. 
The former view finds support from the Dayabaga texts citing 
Narada, while no trac of any such principle is discernible in the 
Mitakshara. In an early case decided by the Supreme Court of 
Calcutta, which was affirmed by the Privy Council th: various 
texts bearing on the nature of a w dow’s estate were examined 
and the conclusion reached thatshs, with the consent of the 
kindred can dispose of the absolute interest in the property (See 2 
Morley’s Digest, p. 198). The decisions of the Judicial Commit- 
tee both before and after Bajrang: Singh’s case appear to treat 
the consent of kindred merely as evidsnce, (if is expressly so stated 
in Raj Lukhee Debia v. Gokool Chander Chowdry 1) and I do 
not think that the decision in Bajrangi Singh’s case compels us to 
give any largereffect to suchconsent. (See Bioy Gopal Mukerjee v. 
Girindra Nath Mukerjee 2 and Hari Kishen Bhagat v. Kashi Per- 
shad Singh 3). The question was examined by a Full Bench of 
this Court in Nachtappa Gounden v. Rangasawmi Gounden +., 
The learned Chief Justice was of opmion that the decision of the 
Privy Council in Bajrangi Singh v. Manokarnika Baksh Singh 5 
established that an alienation made with the consent of the next 
male reversioner was valid to pass the absolute interest in all 
cases ; while Kumiraswamy Sastriar J. thought that such a con- 
sent obliged the Court to presume as a matter of law that the 
alienation was proper; while the th.rd learned Judge Seshagiri 
Aiyer, J. appears to be doubtful whether such a consent was any- 
thing more thau a fact to be taken into consideration in deciding 
' whether the alienation was proper. I think the proper view to 
take is that consent of the kindred is only a piece of evidence, 
and where evidence of the actual necessity is lost by lapse of 
time, it may be very valuable evidenze; also when the question 
is whether the alienee is a person who purchased bona fide after 
E T Se E 


8. (1915) LL.R. 42 O. 876==28 M.L.J. 565. 
4. (1914) 28 M.LJ. 1. 5. (1907) LL.B. 80 A. 1. 
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məking reasonable inquiries, the consent of the reversioner to: 


r 


the transfer if it purported tc be a transfer for legal necessity 
may unless rebutted be sufficient proof. However the weight to 


' be attached to the consent of the kiadred would obviously depend 


on the facts of each case and if it is found that the consenting 
kindred were paid for their consent, I for one would attach no 
weight to that consent. Ifthe ext of Narada which constitutes the 
kindred of the husband, the guardians of the widow and other 
texts which indicate the general dependence of women are to be 
taken as the basis, for enabling the widow with the consent of the 
guardians—or do they forma sort of family council acting as ẹa 
quasi judicial tribunal—to alisnate her husband's property, it-1s to 
be observed that in Narada’s line of succession there is no place 
for a widow as pointed ous by the author ef the Mitakshara. 
Further such consent, unless given bona fide, and without 
being purchased, can be of no avail; for it will be a 
strange doctrine indeed which allows a guardian to profit 
by his position or enables a widow.to purchase a judgment — 
from the family council, 

One may also venture to doubt, whether the doctrine, 
of estoppel adumbrated in Rengappa Naick v. Kariti Naick 1,— 
it may be noted that all the three learned Judges agreed on 
this point and only on this point—is really supported by the 
sentence at the end of the judgment in Bajrangi Singh's 2. 
case. It is difficult to believe that their Lordships without 
any previous discussion or argument, at the end of a para- . 
graph dealing with the effect of the consent of the kindred 
as a body, formulated an entirely new ground of decision at 
variance with their deliberate opinion previously expressed in 
Bahadur Singh v. Mohar Singh 8, depending solely on the 
consent of a single individua! of that body. This novel proposi- 
tion to use the language of Lord Davey in the above case, seems 
to require ‘bona fides’ and ‘consideration’ in ofder that the. 
consent of the expectant heir may bind others. An expectant heir 
may promise tò ratify or by representation be prevented from 
questioning, an alienation if and when he succeeded to the 


property. In the former case there must be consideration; in the 


latter it would be unnecessary. In neither would the bona fides 
of the expectant heir be material. In either case it is difficult to 


A ete “Megs A RESID O OES 
1. (1907) I. L. R. 31 M. 866 af p. 878-18 M. L, J. 809. (F. B.) 
2. (1907) I. L.'R. 80 A. 1=17 M. L, J. 605. 
9. (1901) L.R. 29 I. A. P, 1=I. L. R, 34 A. 94. 
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see = the son who dees not’ clair, through the father, should 
be bound, any more than any other relation. May it not be that 
their Lordships were merely stating the result of their previous 
discussion, namely, that if the consent of the then living kindred 
validated the alienation, the persons who . actually succeed on the 
death of the widow cannot impeach it, and that the reference to 
the consent of the fathers was mere.y a statement of fact aad not 
the enunciation of a principle. 


In the view which I have taken neither the transfer of 1864 
nor that of October 1868 can be supported. Even if I am 
wrong, as the transfers were admittedly gifts and as the daughter 
the next immediate heir did not consent, the alienations are not 
valid. Besides the alienation under Exhibit IV was of a portion 
of the estate, and according to the decisions of this Court it was 
invalid. In Vinayak Vithal Bangha v. Govind Venkatesh 
Kulkarni 1, it was held that the want of consent of the next 
female Heit made no difference. .In Malick Sahib v. Mallikarju- 
nappa ?, another Bench of the same Court held that that 
consent was conclusive. Anyhow the Bombay decisions are not 
binding on us, and they are in confict with the decisions of our 
Court. There is no decision binding on us which holds that the 
consent of the next female heir has any legal effect and there can 
be no estoppel in this case as the reversioners who now sue are 
not related to the female reversioner who consented to the aliena- 
tion. We would of course be bound by the decision in Rangappa 
Naick’s 3 case and by the interpretation pul therein on the 
fecision of the Privy Council in Bajrangi Singhs t case but 
that does not apply to the present 2ase. 


For the same reasons the contention of the appellants in 
Appeal No. 228 of 1911 should also be disallowed. 


(6.4.8. ! 


1. (1900) I, L. R. 25 B. 129. 2. (1918) I L.R, 38 B. 244, 
3, (1907) L L.R. 81 M. 866 as p. 813, a, (1907) LL R.30 A.L. ` 
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IN THE HIGH COURT OF J UDICATURE -AT- MADRAS. 
{Ordinary Original Civil Jurisdiction.]- 
' i Present :—Mr. Justice Coutts Trotter. 
In re: Specific Relief Act, S. 45. 
In re: T. Nagalinga Mudaliar. 
In re: Specifice Relief Act, S.45—Mandamus—Commissioner of Police— Refusal to 


Nagalinga issue license to conduct procession, thaugh right established by Civil Court—Appre- 
Madaliar. hension of breach'of the peace—Madras nee Police Act (ITI of 1888) S. 41—Bona- 
l fide exercise of discretion. 

‘ On an application for an order undér S: 45 of the Specific Relief Act compell- 
ing the Commissioner of Police, Madras, tò issue a license to the petitioner, a 
trustee of a Hindu temple. to conduci the procession of tha temple Goddegs along 
certain streets which had from time immemorial formed the usual route, if was 
found that the locality was inhabited mostly by Mahomedans and that in 1912, 
when the procession went past a mosque in one of the streets, thore was a serious 
disturbance of the peace. As a consequence in succeeding years the Commissioner 
of Police insisted upon a certain deviation: from the accustomed route. In 1914, 
the trustees of the templa brought, sw suit in the City Civil Court and obtained 
a decree establishing their immemorial right to take the procession of the Goddess 
through the accustomed route and one of the trustees thereupon applied so the 
-Commissioner of Police'to issue a license accordingly. After making due enquiries: 
andi in the bona fide exercise of his powers underS 41 of the Madras City Police 
Act, the Commissioner of Police refused to issue the license. 

‘Held that, in the circumstances of the case, the Commissioner of Police was 
justified in refusing ‘to grant the license, but that a repetition® of such refusal in 
the future might call for the interference of the Court. E 


_ Application under S. 45 of the Specific Relief Act, 
The nature of the’ application is. fully set out in the 
judgment. YO. ae 
"> K. Rujah Aiyar fok the Petitioner. 
The Hon'ble the 4g. Advocate General, for the Commissions 


of Folice. 
Judgment :—This is a motion under $. 45 of the Specific 


Relief Act of 1877 asking for an order in the nature of a writ of 
| Mandamus for compelling the Commissioner of Police, Madras to 
issue a license to the petitioner to conduct the procession with 
music of Sri Ellamman temple Goddess in Triplicane through cer- 
tain streets. The history of this matter is as follows:—The 
temple in question is in the middle of a district which in recent 
years has become increasingly populated by Muhammadans. In 
the year 1912, the musical procession which went directly past 
the Muhammadan mosque in Mallan Ponnappa Mudali Street, 
gave rise to a very serious disturbance. In consequence of. that, 
in the succeeding years, the Commissioner of Police prohibited : 


eo a .. . ™ 8th August, 1996. > -- - ae, 
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the procession to go past that mosque, which involved the miss- 
ing out from the route of some part of Mallan Ponnappa Mudali 
St., and a certain léngth of Agathi’ Muthan Street. ‘In 1914, the 
Dharmakartas of the temple brought a suit in the City Civil Court 
in order to have their. rights established to carry on this proces- 
sion in the way they had been accustomed to do before 1912. 
Judgment in that suit was delivered on the 5th May of this year 
wherein the learned Judge of that Court decided that the rights of 
the Dharmakartas to take the procession along the several streets 
they claimed including Surappa Mudali Street, Agathi Muthan 
Street, and Mallan Ponnappa Mudali Street, with’ music and to 
stop at the corner of the mosque to perform puja, must be 
upheld. He held that it was established by the evidence that 
these were immemorial rights and -that the Hindus were en- 
titled to exercise them. In these circumstances, an application 
was made this year, in June, by the Dharmakartas to the 


Deputy Commissioner of Police for a license to conduct the- 


procession, on the route used befcre 1912; and he made an 
order refusing to allow the procession unless the petition- 
ers would consent to æ modification of that route. Not 
satisfied with this, the Dharmakertas went on renewing their 
- applications until the matter was finally dealt with by Mr. Paran- 
kusam Naidu, Ag. Commissioner of Police on the 14th of July, 
when he made the following order :—‘“ From local and other 
enquiries it has been ascertained thai if the petitioner’s prayer ‘is 
granted, there will be a serious breach of the peace on the 
occasion of Brahmotsavam. -Having regard to all the circum- 
stances of the present occasion the undersigned has decided not 
to grant the petitioner a license under S. 41, Act III of 1888 to 
conduct the procession with music Jn the occasion in question.” 
I have before me the affidavit of the Commissioner of Police in 
which he says that before issuing tke aforesaid: order, he inter- 
viewed a number of people and consulted the Muhammadans in 
responsible positions living in the neighbourhood and that he had 
come to the conclusion that there was a very real danger of a 
riot taking. place if the processions. were held in July along the 
route desired by the petitioners. Now, the powers of the Police 
are derived from 5. 41 of the City Police Act, (Act III of 1888). 
That section empowers the Commissioner of Police to keep order 
in public road and so forth and to lense and regulate the use of 
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music in the streets—which must obviously include the power to 
prohibit music in the streets and to prohibit any assembly or 
procession if he considers such prohibition to be necessary fòr the 
preservation of the public peace or public safety. He is thus 
given a wide discretion to taze any steps for prohibiting any 
assembly which in his view is likely to lead to a breach of the 
peace. It is contended on behalf of the applicant, and with great 
force that it is a very dangerous principle to say that you are to 
prohibit a person from doing that which a court of law has 
declared to be lawful and within the exercise of his legal rights, 
merely because other persons announce their intention of illegally 
offering violence and obstruction to that lawful exercise of his 
rights. No court of Jaw ougkt to give colour or sapport to any. 
such unlawful intention. Further, I entirely agree with Mr. Raja 
Aiyar that if this order is made year after year under colour of 
exercising the direction under S. 41 of Act III of 1888 applied to 
the circumstances of the moment, it would really be an attempt to 
evade the judgment of the City Civil Court, If I thought anything - 
of the kind, I would make the order and tell the Police they must 
allow the processions to go on in what has been declared to be 
the lawful and customary manner. I go even’ further; if I 
thought that the object of the Police in refusing the license was 
merely to prevent the expense and trouble of assembling a very 
large force in order to prevent an unlawful outbreak on the part 
of the Muhammadans, I should not, in my opinion, be justified 
in refusing to give effect to the rights of the Hindus as declared 
by a judgment of a competent court. The view that the Commis- 
sioner of Police has formed, I think I can- properly treat .as 
directed only to the particular circumstances at the time when 
the application was made, and not as an attempt to regulate the 
whole matter for the future, I think that his view, having regard 
to the short time that has elapsed since judgment was given in the 
City Civil Court, and the special circumstances of strain and 
difficulty in the present year, is probably right. In any case, I 
am satisfied that it is a bona fide opinion and a bona fide exercise 
of the discretion vested in him by 8. 41 of the City Police Act. 
On that ground and on that ground alone I am not prepared to 
interfere with his order. I fhink that on that special occasion, he 
was justified in refusing to grant a licence. At the same time I 
am constrained to say that if this refusal to grant a license goes 
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on: indefinitely, this ‘Court will inevitably, in course of time, be 
forced to the conclusion, that the Muhammadans have by threats 
öf unlawful action, endeavoured to render abortive the legal-rights 
of the Hindus and that this Court nust not permit such a state 
of things to continue indefinitely. | 


I dismiss this application with costs and discharge the Rule. ` 


This judgment is entirely confined zo the special circumstances of 
this year and to this particular prosession for which I am asked 
to compel a license to be issued on this occasion. 

A. V. V. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Bakewell. . 


' Manjunatha Chetty ... Appellant” (Defendant) 
v. : l 
Appaya alias Manuel Souza and Respondents (Plaintiffs). 
another l i 

Civil Procedure Code, S. 47 (1) —Suit for declaration that decree obtained by 
defendant against plaintif was satisfied and fcr injunction restraining execution, if 
maintainable— Second Appeal—Objection to naintainability of suit, when allowed 
to be raised f ' 


A suit for a declaration that a decree obtained by the defendant against the 
plaintiff was satisfied and for an injunction restraining the defendant from execu- 
ting the decree is barred by S. 47 (1) of the Civil Procedure Code. 


__ An objection to the maintainability of a suit can be allowed to be raised for 
the first time in second appeal, if it does nct involve the ascertainment of any 
fresh facts. 

Second appeal against the decree of the Court of the Subor-. 
dinate Judge of South Canara in A. S. No. 413 of 1913 preferred 
against the decree of the Court of the District Munsif of Udipi‘in 
O. S. No. 839 of 1912. 

K, Yegnanarayana Adiga for the Appellant. 

B. Sitarama Rao for the Respondent. 


The Court delivered the following ; 


Judgment :—This is a suit for a declaration that the decree 
obtained by the defendant against tie plaintiffs in Ò. S. No. 662 
of 1907 was:satisfied and for an - injunction restraining the de- 
fendant from executing that decres. There is a third prayer 

* S. A. No, 1857 of 91... lith April, 1916. 
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which ‘is valued at Rs. § and ‘which -runs in these terms :— 
“Granting any other reliefs which are not prejudicial to. the 
plaintiffs and which the Couri may think fit. according to. the 
circumstances of the case.” It is difficult to see what this prayer ` 
means. l - a 


The defendant pleaded that he did not receive the money and 
did not agree to enter up satisfaction. The Munsif disbelieved 
the plaintiffs’ story, but the Subordinate Judge has decreed the 
claim. 


An objection was taken by Mr. Adiga for the first time in 
this Court that the suit as brought is nof sustainable, As the 
determination of this question did not involve the ‘ascertainment 
of any facts, we heard arguments on it. We are of opinion that - 
the objection is well-founded. The question raised in the suit 
comes under cl. (1) of S. 47 of the Code of Civil Procedure and» 
therefore a separate suit does not lie. The decision in Deno 
Bundhu Nundy v. Hary.Mati Dassee 1 is in point. Shephard and 
Subramania Aiyar, JJ. held in Bairagulu v. Bapanna 2 that a suit 


for declaration will not lie. The relief for injunction stands on 
.the same footing. Mr. Sitarama Row sought to distinguish these 


cases on the ground that there is a claim for damages in this suit, 
and referred us to the curiously worded third prayer ia the plaint. 
Inthe first place, the prayer is not one claiming damages for 
breach of the agreement to certify. Inthe second’ place, the 
plaintiffs have suffered no damage yet. 


The learned vakil’s main contention was that as it has been 


. held that a suit for damages for breach of the covenant to enter 


up satisfaction will lie, a suit for declaration and injunction is also 
entertainablé. We do not think there is any analogy between the 


` two cases. $S. 47 is a statutory prohibition against matters rela- 


ting to the execution of a decree being agitated by a separate suit. 
Reliance was placed on Nubo Kishen Mookerjee v. Debnath Roy 
Chowdhry 8 and Nujeem Mullick v. Erfan Moollah 4, for the 
position that suits like the present can be instituted. Both the 
decisions as pointed out by Mr. Justice Macpherson in Azizan 
v. Matuk Lal Sahu ë ignored the prohibition contained in S. 11 of 
Act XXIII of 1861 against a separate suit and cannot be regarded 


1, (1904) 1 D. R. 310. 480 2. (1892) I. L. R..15 M. 302. 
8. (1874) 22 W, R. 194, 4, (1874) 22 W. R 298. 


5. (1893) I. L.R 216. 487. 
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as 3 good law. Moreover, in these cases; there was a special agree- 
ment not to execute the decree. There is no such agreement 
in this case. The case of Sitaram v. Mahipal! proceeds on the 
ground that-a suit for the specific performance of an agreement not 
to execute is not affected by §.,244: of the old Code. It is not 
necessary to decide whether if there was a special agreement not 
to execute, the statutory prohibition contained in the Code. of Civil 
Procedure can be avoided. In the present case, the plaint does 
not aver that there was such an agreement. _ 


` Manjunaiha 
cay 


nage alias 
Manuel 
Souza, 


. We must reverse the decree of the Subordinate J udge and . 


restore that of the District Munsif. As the point on which we 
have decided the case was not raised in the Courts below, each 
party will bear his own costs throughout. 

A. V. V. 


IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 
‘Present:—Mr. Justice Ayling and Mr. Justice Srinivasa 


Alyangar. 

Mulla Veettil Ussain and others ... Appellants* (Sth & 6th 
V. Defendants). 

Subramania Ajyar and others ` ... Respondents (Plaintiffs 


and Defendants). 


Mahomedan Law—Wagf—Dedication—Proof of— Registered deed of wagf— 
Real or nominal transaction—Pressure of creditors—Subsequont conduci of settlor 
— Voluntary settlement —Void as against creditors— Dedication. “reserving -life 
estate to settlor in the income- of property, if talid. - 

The production of a registered instrument effecting a transfer of property for 
pious and religious purposes is prima facie evidence of dedication. Butit is 
competent to pirties interested in the matter fo prove that the instrument was 
merely nominal and fhitin fact there was no dedication, the user of the property 
subsequent to the alleged dedication it excellent evidence of the reality or 
otherwise of the transaction. 

A Mahomedan trader in involved circumstances executed and got registered a 
deed of waqf comprising all his immoveubla properties. Undar the deed however, 
the settlor reserved t? himself the use of the entire income of the properties till 
his death and appointed his son ss manager after his death, on a salary of Rs 200 
amonth. It was found that both before and after the alleged dedication, the 
oraditors of the settlor were pressing fo: payment and that the residue of the 
settlor’s estate was’ insufficient for the payment of his debts. Sometime after 
the execution of the waqé-daad, the saktloc hims2if mortgaged some of the proper- 
ties comprised therein and gifted away others fo his children. The sons of the 
settlor iu their turn dealt with and treated the properties as their own. 


Held, thit under the ciroumstancas, the so-called wagf was a voluntary 


. sottlanient’ and therefore ‘void as against the creditots of the’settlor, - . 
` +À. 8, No. 171, 170 = 281 of 1914. . 37th July, 1916 ` 


pi Geg aei : (1881). L L-R. 3-A: 538. IE 
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Semble : A dedication of property reserving a life-estate in the income to 
the grantor -himself, as a beneficiary, may be valid under the Mahomedan Law. 

Appeal No. 171 of.1914 against the decree of the District 
Court of South Malabar in O. 5. No. 2 of 1913. 

Appeal Nos. 170 and 23) of 1914 against the decree of the 
District Court of South Malabar in O. 8. No, 3 of 19138. 

C. Madhavan Nair for Appellant in A. 5. No. 171 of 1914. 


C. V. Ananthakrishna Asyar for Respondent. 

C. V. Ananthakrishna Aiyar for Appellant in A. S. No. 170 
of 1914. 
' A. 8S. Venku Aiyar for Respondent. 

C. Madhavan Nair and P. Appu Nair for Appellant in A. S. 
No. 281 of 1914. Be 

A. S. Venku Aiyar for Respondent. 

The Court delivered the following 

Judgment :—A. S. No. 171 of 1914.—The question for deci- 
sion in this appeal is whethe: the properties mortgaged to the 
plaintiff by Athan, the deceased father of defendants 1 to 7 were 
wakf properties dedicated for pious and religious purposes. There 
are two mortgages in suit, one executed on the lth July 1910 


' and the other on the 19th September 1910. On the 23rd January 


1910, Athan had executed acd got registered, a document called 
wakf deed by which he purported to make a wakf of certain 
properties specified in it for purposes which prima facie are 
charitable. The mortgage properties are some of those so 
settled. If the transaction was a real one, and if the same was 
not invalid as one intended to defraud the creditors of Athan, it 
may be that the wakf constisuted under the document was bind- 
ing on Athan and his subsequent assignees, But, as we have 
come to a clear conclusion that that document was executed by 
Athan for the purpose of defeating his creditors, that in fact it 
was merely a cloak to screen the properties from them, we do 
not think it necessary to discuss the various grounds of invalidity 
raised by the plaintiff in the Lower Court and accepted by the 


‘ learned Judge. We may, however, point out that the learned 


Judge was not correct in stating that the bulk of tke income from 
the properties was left undisposed of ; for it will be seen that after 
appropriating certain sums of money for -the several objects specifi- 
ed inthe document, the settlor directed that the residue of the in- 
come should be devoted for objects (2) and (3) whick were certainly 
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charitable. It is also not correct; that there was no appointment 
of a muttawali or trustee; for. the appellant .Ussain, Athan’s 
youngest son, was appointed manager after the death of Athan: 
Further, directions were given for the appointment of successors 
to Ussain. Whether the learned Judge intended.to draw a dis- 


tinctioa. between a inuttiawali or trustee and a manager, we do 


not know; but we think it is clear that ‘Ussain was apponi a 
trustee under Ex. I 


Ex. I covers admittedly the whole of the immoveable . „pro- 
perties belonging to Athan. . It is also clear, that at the time of 
its execution he was indebted tio the extent of over Rs. 20,000. On 
the 24th January, t. e., the very date on which Ex. I was regis- 
tered, an order nist preventing Athan from alienating his proper- 
ties was issued at the instance of a creditor, who had sued Athan 
_and others for a comparatively small sum of about Rs. 700. . In 
reply to an affidavit, charging Athan with attempting to put away 
his properties so as to prevent his creditors from realising their 
dues, Athan on the 31st January distinctly denied that he had 
alienated any portion of his properties and denied that he had any 
intention of doing so in future. This statement must be untrue, 
_ if Athan had as a matter of fact made a wakf of his immoveable 
properties under Hix. I which was only a few days earlier. In the 
same affidavit Athan stated that he had moveable property of 
considerable valus consisting of timber and elephants which he 
said was more than sufficient to pay his debts ; ‘and curiously 
enough, in the wakf deed liz. I there is a statement that he has 
reserved his moveable properties for the payment of his debts. It 
is clear, he was unable to pay his debts from out of his moveable 


: properties and was therefore obliged to give security for the i 


considerable sums which he owed to the plaintiff in this suit., 
The 6th defendant and his brothers defendants 1 to 5 who are 
contesting this suit have not chosen to produce the account books 
of Athan which are in their possession to prove the value of the 
moveable properties possessed by Athan and the extent of his 
indebtedness, on the date of Hx. I. What became of the 
moveables and why he was unable to pay his debts soon after 
the execution of Ex. I is also not explained. Athan was a 


trader doing a pretty large business and had at the time of - 


. Ex. I apparently got into difficulties, He purported to make a 


charitable trust of the’ whole of his immovyeable properties. The 
60 
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principal defendants who were in a position to show whether he 
retained enough to pay his creditors have not chosen to produce 
his accounts ; in fact we have reason to think that they have delib- 
erately withheld these accounts though summoned to produce them. 
It is we think, a reasonable inference to draw that if Ex. I 
represented a real transaction, Athan after the withdrawal of the 
bulk of his properties from the reach of his creditors was in an 


. Insolvent condition. Ex. I, therefore which is a voluntary 


settlement, was void as against his creditors. 


'- There are other circumstances proved in the case which go 
materially to strengthen this conclusion; in fact taken with the 
facts already stated they lead to the conclusion that Ex. I 
does not represent a-real transaction at all, but was executed by 
Athan as a cloak to retain the benefit to himself. Though 
Ex. I purported to create a wakf of these properties, it is clear 
from the terms of the document that the wakf was not intended 
to take effect till after Athan’s death. The learned counsel for the 
appellant contended that the wakf took effect immediately on the 
execution of Ex. I and that Athan himself was by implication 
constituted the first trustee. We are unable te agree with 
this contention. There is nothing in the language of Hx. I 
to compel us to hold that there was’ an immediate dedi- 
cation of the properties. The settlor appointéd his last son 
as manager expressly after his death. He fixed a salary 
of Rs. 200 for the manager tor the time being after his death. 
He did not fix any salary for himself, made no provision for the 
management of the property and none for the utilization of the 
income during his life ; and nobody could have compelled him to 
devote one single rupee of tke income on the objects specified 
in Hx, I. He revoked Ex. I by Ex. F on the 14th July 
1910, mortgaged some of tke alleged trust properties on the 
16th July 1910 to the plainsiff Quix. A), made a gift of other 
_ portions to his daughter Ummayya Umma the 7th defendant and 
his son Ussain the 6th defendant on the 17th and 29th July rese ` 
pectively - (Ex. H and J.). Ussain, being the very person who 
was to be the trustee under Hix, I after the death of Athan 


' enjoyed the so-called wakf properties as if they were his own and 


treated them as his private property as before. The defendants 
have attempted to prove that-Athan had given effect to Ex, 1, 
.but they have not cared to produce the accounts of Athan which 


? 
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would have settled this matter one way or the other. After the 
death of Athan his heirs including Ussain have been dealing with 
the property as their private property. In fact every one interest- 
ed has been treating Ex.I as a nominal or sham transaction 
and we think that was the truth. The learned Judge in the court 
below appears to have come to the same conclusion though his 
finding is neither clear nor certain. The learned counsel for the 
appellant contended that Hx. I having been. executed and 
registered, it was not competent for the plaintif to question the 
reality of the transaction and that evidence of subsequent conduct 
should not have been admitted to prove that Ex. I was a 
nominal or sham document, and relied on certain observations 
contained at page 484 in Kulsom Bibee v. Golam Hossain Cassim 
Ariff 1. With all respect, we think that those observations are t00 
broadly expressed. In cases where the question is whether there 
has been areal dedication, the production of a registered instru- 
ment in writing making a transfer of the property would no doubt 
be strong prima facie evidence of sich dedication. But we think 
that it is competent to parties inter2sted in the matter to prove 
that the instrument was merely nominal and that in fact there 
was no real dedication. It has been so held in several cases and 
the user of the property subsequent to the alleged dedication has 
always been held to furnish excellent evidence of the reality or 
otherwise of the transaction, (See M. A, Ahmad Khan v. Legal 
Remembrancer *, Suppammal v. Collector of Tanjore 2, Watson 
and Company v. Ramchund Dutt 4 and Ram Chandra Mukerjee 
v. Ranjit Singh 5, It must be remembered that the transaction is 
questioned by acreditor of the settlor at whose instance the trans- 
action was liable to be set aside. 

In this case, however, we have as already stated come to the 
conclusion that Ex. I was executed with intent to defeat 
creditors and in this view, it makes no difference whether Athan 
intended Ex. I to be a real or nominal transaction. The appellant 


does not contend that ifthe intention was to defeat creditors the 


transaction would still be valid under the Muhammadan Law. 

It is just possible to take another view of the, transaction, 
and that is, whether Ex. I could not be construed as & dedica- 
tion of these properties after the lifetime of Athan, and whether 

1, 100. W.N. 449. . 3. (1893) I. L. R.16 A. 821. 


8, (1889) I L. R. 12 M. 387, at p. 392. 4. (1890) L L. R. 18 C. 10 at 18. 
5. (1899) I. L. R. 270. 249 at 251. 


Mulla N eattil 
Uasain _ 

Sübrazńnanija 
Aiyar, 


Mulla ‘Veatiit 
eni 


EN 
ADRA 


$36 THE MADRAS LAN JOURNAL REPORTS. [vou. XXXI: 


such a dedication is valid under the Muhammadan Law ‘appears 
to be a matter- of doubt: As already observed Ex. I does not 
create'an immediate wakf' of the properties, giving a lifé estate in 
the income tothe grantor himself as a beneficiary under the trust. 


- If-that-had been the nature of the transaction, it may be possible 


to hold that such a dedicatior is valid. See Muzhurool Huk, v, 
Puhraj Ditarly Mohepattur 1 approved by the Privy Council in — 


, Absanulla Chowdhry v. Amarchand’ Kundu 2. However that may 
. be, we are inclined to think that ifthe transaction was real, the 


intention of the author of the srust as it appears from the language 
used by him in Ex. L was to keep the property under his absolute 
control and disposition, so long as he was alive. In fact he in- 
tended practically a testamentary disposition of the property for 
charitable purpose. As already stated, there is a provision for the 
payment.of debts from out of ais moveables. The person who is 
to realise his moveable property and pay his debts is not specified. 
Whether the debts payable were those existing at the date of 
instrument or at the date of his death is not clear. It looks as if 
he intended ‘that provision tc be carried into effect after hig 
death. This is the view on wiich he himself acted. The settlor 
then would ‘be entitled to revoke it and as he had revoked it 
before the execution of the mortgage he was entitled to deal with 
the properties as his own. | 


For these reasons we dimiss the appeal with costs. Appeal 
No: 231 follows and' is also dismissed with costs. i : 


Appeal No. 170 of 1914 :—-This is an appeal by a a daughter of 
Athan who was made a defendant in O. 8. No. 3 of 1918 against 
an order for costs against her- We see no reason to interfere 
with the. discretion exercised by the learned J udge in the court 
below. | 


‘This also willbe dismissed with costs. 
A. V. Na 


1. (1870) 13 W. R. 285 at 237. -2 (1890). L. R. 17 C. 498. 
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IN THE HIGH COURT OF JUDICATURH AT MADRAS. 
Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice Napier. 
= Subbiah Chetty%alias Subra- l 
-manjam Chetty and others ... Appellants * Dendan 
v. l | 
Kuppammal i . Respondent (Plaintiff.) 


Transfer of Property Act, S. `67—Mor tgage—Interest—Right of masa to 
sue for interest, before principal becomes due, - r 

In the absence of an absolute covenant prohibiting the mortgagee from suing 
before the principal becomes due, it is open fo him to sue for the interest although 
the principal money may not become payable at the time. 


Second appeal against the decree of the District Court of 
Coimbatore in A. S. No. 181 of 1913 preferred against the decree 


of the Court of the Additional District Munsif of Tiruppur, in - 


9; S. No. 1531 of 1912. 


f 


G. Krishnaswami Iyer fọr ali 


S. Swaminathan for Respondent. 


The Court delivered the following 


‘+. Judgment :— We see no reason to differ from the Court below 
in the conclusion it has arrived at that there was no good ground 
for adjourning the case. 


_ On the merits Mr. G. Krishnaswami Iyer raised practically 
anew point. His contention’is that so long as the date fixed 
for the payment of the principal money has not arrived, it is not 
open to the mortgagee to sue for interest alone. He relies on the 
provision for enhanced interest as pointing to the inference that 
interest also became payable on the date that the principal fell due. 
As we read the document, it is clear that there was a distinct con- 
tract to pay interest every month and .a further stipulation that 
that monthly interest should be at a higher rate, in case the pay- 
ment of interest was not regular. Thus there was. “ a contract to 
the contrary ” and consequently S. $7 of the transfer of Property 
Act does not affect the question, The decision in Kannu v. 
Natesa 1 proceeded on the construction which the learned J udges 


placed on the particular document before them. That decision is not 
Go eg a 
'* S. A, No. 800 of 1914, 17th April, 1916. 
1. (1891) I. Tu. R. 14 M.-477. 
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a general pronouncement on tle construction of 8.67. On the other 
hand, the passage in Fisher cn Mortgages page 572 enunciates 
the true principle applicable so such cases. If there is an absolute 
covenant prohibiting the morsgagee from suing béfore the princi- 
pal ‘becomes due, he cannot sue for the interest before that 
date. But if there is no suck prohibition although the principal 
may not become payable for s considerable time, the mortgagee is 
entitled to sue for the interess without waiting for the due date. 
We accept these propositions. In this view the decision of the 
Court below is right and we lismiss the second appeal with costs. 
Time for the payment of the decree amount ‘is extended to 
three months. 


A.V. V. 
[See I. L. R. 35 B. 82% P. C. 


i 


-+ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Seshagiri Aiyar. 
A. Bhagirathi Nethiar Amme and Petitioner * (Defendants 1 


another - ow. and 8). 
i Ve i e 
M. M. Minakshi Nethiar Amma ... Respondents (Plaintiff and — 
and another ` 2nd Defendant). 


Decree—Amendment—Confirmasion of decree by Appellate Court—Power to 
amend. 

Where a decree of the Court cf first instance is confirmed on appeal,- it 
becomes the decree of the appellate Court and the Court of first instance has no 
jurisdiction to amend it. ' 

Petititon under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif of 
Palghat in Mis. I. A. No. 3316 of 1915 in O. S. No. 286 of 1911 


_ (A. S. No. 877 of 1912). 


P. Appu Nair for Appe-_lant. 
K. Kuttikrishna Menon for Respondent. 
The Court delivered the following 


Judgment :—In this case, the District Mumsif passed a 
decree in an Original Suit. Against that decree, an appeal was 
preferred and the appellate Vourt confirmed the decision of the 
District Munsif. After the confirmation of the decree, an applica- 
tion was made to the District Munsif to amend the decree. It is 


= O. R. P. No. 187 of 1916 9th August, 1916. 


1 
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settled law in this Presidency. that where-a decree is confirmed 
by the Appellate Court, the decree lable to be amended is only 
that of the Appellate Court and not that of the court of first 
instance, The District Munsif had therefore no jurisdiction to 
entertain the application for amendment of the decree of the 
Appellate Court, Mr. Kutti Krishna Menon drew my attention to 
a decision 1 in Visvanatha Chetty ¥. Ramanathan Ghetti 1, which 
says that after amendment, the decres can be appealed against, and 
contended that the proper course which should have been adopted 
by the present petitioners was.to have preferred an appeal against 
the amended decree and, that. they should not be allowed to 


agitate the matter in a Revision Petition. What was held in 


Visvanathan Chetti v. Ramanathan Dhetti 1, was that the District 
Munsif -was wrong in’ thinking that the decree was not 
in conformity with the judgment, that consequently he was 
in error and that an appeal lay to the District Judge against 
the order directing the amendment,. In the present case, 
as the District Munsif had no jurisdiction to entertain the 
' application, his amendment cannot add to or vary the decree. 
Therefore there is no decree to appeal from. In the decisions 


in Barhamdeo Singh v. Harmanaji Singh 2, 2, Krishna Upadyav. 


Ganapaye Upadya ®, Raja Ram Roo v. Seung Karupputti 4, 
if was held that w iai there is an appeal pending whether 
it be to the Privy Council or to the High Court, the 


jurisdiction of the Lower Court tó amend the decree during the © 


pendency of that-appeal is not taken away : but once the decision 
is passed by the Appellate Court, the only court competent to 
amend the decree is the Appellate Ccurt which ` passed itand not 
the Court against whose decree the appeal was preferred. I hold 
that the District Munsif had'no jurisciction to amend the decree. 
I must set aside his order and Road the petition. I make no 
order as to costs. 
“ A. V.V. i 
‘(See I. L. R. 32 e 295 P. o] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 


Present :—Mr. Justice Oldfield, Mr. Justice Sadasiva Aiyar 
and Mr. Justice Seshagiri Aiyar. ` = = He RSE he 


King Emperor | l STEN Appellant . 
= 3 vo - ; Ma gd 
Karri Venkanna Patrudu -~ Respondent. (2nd alaini an in 


O. S. No. 96 of 1914 on the ` 
file of the Court of the Dis- 
trict Munsif of Peddapur). 


Criminal Procedure Code, S. 476-—Sanection to prosecute—Order as to, before 
conclusion of trial of civil suit in which order is made—V alidity — Revision against 
order if and when will be’ set aside—Revision under S. 489, Criminal Procedure 
Code or §.115, Civil Procedure Code—Propristy of court taking part in negotiations 
for compromise of suit pending before it—Criminal Procedure Code, S. $7 a la 
under if can be made only on legal evidence. 

Per Oldfield and Seshagiri Aiyar JJ.—(Sadasiva Aryar,J., doubting). In the cage 
of a revision against an order of a Civil Court granting sanction to prosecute under 
S. 476 of the Criminal Procedure Code, the High Court can interfere only under 
3. 115 of Civil Procedure Code of 1908. It cannot interfere under S, 489 of Orimi_ 
nal Procedure Code 


‘Per Oldfield and Sadasiva Aiyar, JJ.—Tho words of S. 476: of the Code of Cri- 
minal Procedure are very wide and an order under it may be Based on . materials 
which have not been strictly made legal evidence 


reo 


t iy 


Per Oldfield, J.—The sufficienioy of the evidence on which an order under 
S. 476 has been made is not a matter which can be considered by the High Court 
under S. 115 (c) of Civil Procedure Code except in so far as it can be shown" that 
evidence available is s9 weak as to be euegtieple and that the court was un-. 
reasonable i in acting on it. i $ 


A Court does not aot illegally or with material irregularity within the 
meaning of S. 115 of Civil Procedure Ccde in making an order under S. 476, 
Criminal Procedure Code before taking the whole evidence and deciding the 
judicial proceeding in, the course of which it arrived at the opinion that there was - 
ground for inquiring into any offence committed before it or brought to its notice. 
The High Court ought uot, in revision against an order made under the said 
circumstances, to fix the quantity or nature of the material on which the opinion 
of the Court below ought to have bsen formed, though it may set aside the order on 
the ground that the Court below acted on no evidence or perversely. 


Per Sadasiva diyar, J —A Court does not act without jurisdiction within the 
meaning of S. 115 of Civil Procedure Code in taking proceedings under 8. 476 of 
Oriminal Procedure Code till the conclusion of the Civil Suit in which the proceed- 
ings are taken. It will however be acting, in all but exceptional cases, with irregu- 
larity and whether such irregularity is a ‘‘ material irregularity ” within the 
meaning of B. 115, Civil Procedure Code will depend uyon the facts snd circum- 
stances of each case. ; 


in 
< L. P. A. No. 240 of 1916. . 18th August, 1916; 


pead 


-PART XilI.] THE MADRsaS LAW JOURNAL REPORTS. 441 
` 7 fi +s ° . , 


“ Per Seshagiri Aiar, J.~-Alshough a court will not be acting without jurisdic- Jing 
hion in taking ‘proceedings under S,.476, Criminal Procedure Code, before the “Close Emperor 
of the trial of the civil suit, it will, in doing so, be acting illegally and ‘with ma- v. 

` terial irregularity within the-meaning of S. 115; Civil- Procedure :Code, and 7 ee , 
‘order is liable to be set aside by she High Court i in revision. f j Patrudu. 


= -_ + 


Where during tha negotiations for: a compromise of a civil suit pending before 
‘a District Munsif, the 2nd plaintiff made a particular statement in the presene of 
the Munsif and of the pleaders on both sides and after the negotiations fell through 
and the trial of the suit commanced, he made.a statement on oath inconsistent 
‘with the first and thereupon the District Munsif examined the pleaders on koth 
sides and passed an order under S. 476, Criminal Procedure Code, sanctioning the 
prosecution of the 2nd plaintiff without waiting for the conclusion of the trial of 
the suit, keld, in & revision filed against the order of the Munsif, 

(1) Per Oldfield and Sadasiva Aiyar, JJ. (Seshagiri Aiyar, J. not expressing any 
opinion) that the case was not a Eb one for Paes under 8. 15 of the Charter 
Act ; š 

(2) Per Oldfield, Sadasiva Hees and Bohagi en JJ, that the court bow Ac 
did not act without jurisdiction within the meaning of S. 115, Civil Procedare 
Code, in making the order before the conclusion of the trial of the civil suit; : 
Per Oldfield and Sadasiva A:yar, JJ. (Seshagiri . diyar, J. , dissenting) that she 
j court below did not in tha circumstances of the case act illegally or with material 
irregularity within the meaning 5f 3. 115 of Civil Procedure Code, and its order’ 
_could not be set aside in.revision. l 
Observations on the propriety of the Court’ taking part in the eee 
for the compromise of suite or other proceedings pending before it. 


Appeal inder cl. 15 of the Letters Patent-against the ordar 
of the Honourable Mr. Jusiice Abdur Rahim in Civil Revision 
Petition No. 466 of 1915 oreferred to the High Court to revise 
the order of the Court of the District Munsif of Peddapur -n 
his proceedings dated 18th Marck 1915 in Original Suit No. 96 
of 1914. 


Government Pleader (7. Ramesam) ' for Appellant:—As to 
whether a revision lies under 8. 115 of Civil Procedure Code, 
‘or S. 439 of Criminal Procedure Code. See In re Bal v. Ganga- 
dhar Tilak 1, Baperam Suina v. Gouri Nath Dutt 2 , Emperor x.. | 
‘Hari Prasad Das 8, In re Caennanna Goud 4, In the matter of the 
petition of Bhup Tunit 5, Somayanpad v, Empéror Sand Surya 
narayana Rao v. Emperor T, where a Civil Court acts under 
S. 476, Criminal Procedure Code. A-revision liés ‘only unde> 
S. 115, Civil Procedure Code. If 80, the three-reasons given by 
-Abdur-Rahim, -J., for interfSrence with the~order of ‘the Cours 
a are not grounds for interference under 8, 115. See Jz 


at 








eee, 


. (1902) ILR. 26 B. .785. 2. , (1893), I.L R. 20 C: 474. 
_ : (1918) I. U R, 400. ATT 4. (1902) I; L. R: 26'M. 189: 
5. (1904) I L, R. 26. A. 949, 3; ob., (1909) I, L. R, 83 M. 48, 


7. (1906) I. D. R. ‘a9 M. 100. 
61 
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the matter of Alandas Husain 1, Hem Chandra Roy v.” Atul 


“Behari Ron y 2, Raj Kumar Debi. v. Bama Sundari Debi 3. The 


learned J udge says that the interference must be, if at all under 
S. 15 of the Charter Act. But see Hem Chandra Roy v.- Atut 


Behari Roy ?. - The practice also is to apply under 8. 115, Civil. 


‘Procedure Code. 


[Seshagiri Aiyar, J. sani to Jogiah v. Emperor 4, ‘as 


‘to the powers-of the High Court under S. 15 of the Charter Act.] 


There is very little in S. 1& enabling the High Court to inter- 
fere in such cases. Even if it bas, the interference must be only 


in cases of gross irregularity >r miscarriage of Justice. See 


Palaniappa Chetty v, Annamalai 5, There is no such mis- 
carriage of Justice or gross irregularity in the present case. 


P: Chenchiah for T. Prakasam for Respondent. 


1. A premature order under S. 476, Criminal Procedure 
Code, before the conclusion of she trial of the civil suit is illegal, 


and the case therefore comes under §. 115, Civil Procedure Code, 


Emperor v, Rustomji 8, In re. Kolli ARRUA S 1, Gendan Singh: v. 
The King Emperor 8. ° 


` 2, The case comes under S, 115, Civil Procedure Code, also 
for the reason that the Mursif has acted upon inadmissible 


-evidence, viz., the statement made id the course of the negotia- 


tion proceedings. The Court must, in order to come to a conclu- 
sion that the witness has mace Soe SASER, have 


legal evidence before it. 


3. Lastly, under S. 476, Criminal Procedure Code, the 


“Court granting sanction must.perform the duties of the Commit- 


ting Magistrate. It must be satisfied that a prima facie case has 


been made out. It is not enough if he thinks that. suspicion 


` 


“attaches to the statement in cuestion. A 


As to the powers ofthe High Court under S. 15- of the 
Charter Act, see Emperor v, dari Prasad Das 9. 





tag te dioh 





i. (1901) I, L. R. 23 A. 249, 2. (1908) I. L. R 850 909 (912) 
3. (1896) I. L. R.-28 C. 610.. - m Eo I-L-R. 31 M, 51 

5. (1908) I.L R. 27 M. 328, ` (1902):4 Bom, L. È 778.. 
T.. . (1912) 11 M.. T.-191, (1906) 8 O. L. J. 80% 


- p, (1918. T. D. R. 100 aqqs 


~ — a 


a 
~ 


PART X1i.] THE MADRAS LAW JOURNAL REPORTS. 443 


‘Government Pleader in reply : ` 


- Legal evidence is not necessary- for the Court forming an 
Opinion “before the preliminary inquiry. The. cases’ cited wita 
reference to the Ist‘ position of the respondent -are criminal 
revision cases. Some of then are ĉriminal cases. 


The Court delivered the following 


Judgments:—Oldjield, J.— 1t is not disputed that interference, 
with the order of the District Munsif, granting sanction, can ks 
justified only under section 115 (c) of the Civil Procedure Code. 
Both the learned J udges hare dealt with the case on that assump- 
tion, and it is therefore unncessary to refer to.authorities in sup- 
port of it. Abdur Rahim, J., further referred to section 15 of tha 
Charter Act, and something was said regarding it by accused's 
counsel. We have however been shown only one reported case, 
in which this Court proceeded under it in circumstances similaz 
to those now in question: Paleniappa Chetti v. Annamalai 
Chetti 1 and the facts in it were of a very special character. I 
moreover agree with Ayling, J., that our power of superintendence 
should be invoked only in exceptional cases; and this is not one. 
The question fhen.is whether the District Munsif in the words 
of Section 115 (c) acted in passing -his order illegally or with 
material irregularity in the exercisé “of his jurisdiction: and I 
therefore note once for all that we are in my opinion at liberty 
to consider, not'(as we mighé under section 439 of ‘the Code of 
Criminal Procedure) whethez his order is founded on asound use 
of his discretion, but only waether it complies with uae minimum 
requirements of the law. 


The facts need not be ee as they have been stated 
fully i in the J udgments of ths two learned Judges; and the argu- 
ments relied on here are with one exception stated fully in 
them. It is accordingly possible to deal shortly with the first 
two objections to the District Munsif’s order, that he had 
before him no evidence or insufficient evidence to justify it. 
Accused’s alleged false statement was that his land was never 
= known by a particular name. The evidence to prove it false 
was that of two pleaders, who heard him say shortly before that 
it was known by that nama, -their depositions to that effect 
having been recorded by the District Munsit at the preliminary 
enquiry, which he held. Contra it is urged first that the District 
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Munsif could not take action or even initiate. a. preliminary 
enquiry, until some legal evidence was before him, and that it: 
was not sufficient for him to secure it afterwards, But this is 
supported by nothing in the section, is opposed to Baperam 
Surma v. Gouri Nath Dutt 1 and is unreasonable, when, as bere, 
the District Munsif himself heard the earlier statement made and 
merely recorded the pleaders’ depositions in order to obtain legal 
evidence of the fact. Secondly it is said that the earlier state- 
ment was privileged under 8. 126 of the Indian Evidence Act. 


This is not in accordance with the facts. For the statement was 


not made by accused to his pleader in the course of and for the 
purpose of his employment as such, but merely in the presence of 
his pleader as well as those of his opponents and of the Dis- 
trict Munsifin the course of tke conversation regarding compro- 
mise, in which the last mentioned appears to have officiously and’ 
perhaps injudiciously taken part. 


Next, was the aa sufficient? ‘The sufficiency of 
evidence is not a matter, whick can in my opinion be considered 


under B. 115 (c) except. in so far as it can be shown that the 


evidence available is so weak as to be negligible and, that the Court 
was unreasonable in acting on it. But that is not the case here. 
For in the absence of direct evidence, which (as Ayling, J. says) 
may in fact be available at the trial, a previous contradictory 
statement by the deponent is as good a reason for distrusting his. 
later deposition as can be imagined. It is said that there is no 
reason for assuming that the earlier statement was true and the 
later, which alone was on oath, was false; and no doubt there 
could be no assignment of perjury in the alternative. But the 
Court, which tries the case, will have to decide which statement 
is false with reference to the circumstances, if not to other direct 
evidence; and it is easily intelligible that the District Munsif 
found sufficient reason in those circumstances for holding that 
prima, facie the false statement was that made on oath. It is for 
obvious reasons undesirable to attenpt in this Court to anticipate 
the course, which argument at any future trial may take; and I 
therefore hold without further discussion that the District Munsif 
had sufficient evidence before him. 


The remaining objection is that the order of re was 
passed before the conclusion of the trial, in which the alleged. 
(1893) I. D. R. 20 ©. 474. 
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false statement was made. The contention before the learned 
Judges was that an order so passed should be set aside, because 


the inevitable result would, as stated by Abdur Rahim, J., be to, 


keep away any other witnesses, who might give valuable evidence, 
and in other ways impede a fair trial of the cause. Ayling, J. 
met this by reference to the probability that any injustice, whick 


the litigant might suffer, could be corrected on appeal. But witk. 


all respect I prefer the broader grounds that (1) the applicability 
of our revisional powers depends on the existence of material 
irregularity or illegality in the order under consideration itself, 
not on its possible consequences and the Court’s use of its discre- 
tion in risking them, and (2) the order cannot fairly be regarded 
as likely to deter other witnesses than those, who had reason for 
apprehending similar orders in their own cages, and their failure 
to give evidence would not be matter for regret. In connection 
with (2) it is to be observed that, even had the District Munsi 
reserved his order of sanction, until the judgment in accused's 
suit had not been delivered, the postponement would not have 
_ deprived that- order of its deterrent effect on other pigat at ang 
witnesses before him. 


The objection, thus failing in the form first referred to, has 


been taken before us in another, in which it merits fuller consid- - 


eration, namely, that the passing of the sanction order before the 
Court has heard all the evidence, ‘which the accused might 
adduce, if the trial were completed, is not only, ill- advised, bui 
also illegitimate, because the-Court might change its opinion after 
hearing the whole. It is not shown that this. argument corres- 
ponds with any request .to the District Munsif by the accused or 
his pleader to postpone passing the sanction order, until all the 
witnesses had been examined. I however deal with the principle 
involved. It is supported by reference to general considerations and 
also to authority, especially to Aiyakannu Pillar v. Emperor !. 


The authorities relied on are Gendan Singh v. The King 
Emperor 2, Emperor v. Rustonji Sand In re Kolli Appiah £. But 
in the first case the ground of decision: was not that the Court hac 
not heard all the evidence’ tc be adduced at.the -trial, but that an 
appeal against its decision at the trial was pending and the general 
objection to all these cases is “that: they relate to magisterial 


1. (1908) I. L. R. 82 M. 49. (1906) 80.1.5. 302. 
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orders of sanction, and that therefore the wider provisions of 
5. 439 of the Criminal Procedure Code, not those of S. 115 (e) of 
fhe Civil Procedure Code, with which we are concerned, were in 
question. These cases therefore afford no guidance. The argu- 
ment from Aiyyakannu Pillai v. Emperor | also is inconclusive; 
because the question decided in that case was not, as here, at how 
early, but at how late a stage the Court’s powers under 8. 476 
can be exercised, the objection being that their exercise had been 
deferred unduly after the judgment ; and, though I am unwilling 
to rely on implications from language used, when a different issue 
was under decision, if may be pointed out that the observations 
of Sankaran Nair, J, at page 58 are at least consistent with the 
view that action may be taken at any time during the course, of 
the trial. 


Turning to the merits, I observe that the argument derives 
no support from the wording of S. 476. Proceedings thereunder 
are Sy take piace, when the court is of opinion that.there is ground 
for “enquiry”; and I do not feel entitled to introduce the 
requirement that this opinion shall have been formed on the 
whole of fhe evidence or at any particular stage in dts production. 


_ The opinion has to be supplemented by “any enquiry which may 


be necessary” ; but that means only “ necessary’ in the reason- 
able and judicial exercise of ths Court’s discretion: It has in fact 
been held that no preliminary enquiry is necessary, even when 
there is no evidence on record contradicting:tle case, in respect of 
which sanction on a charge under S. 211 of the Indian Penal Code 
has been granted, Baperaim Surma v. Gouri Nath Dutt 2; and that 
the enquiry need not be held in tle presence of the accused and need 
not include cross-examination by him of the witness, Chota Sadoo 
v. Bhoobun Chukerbutty 8 and Queen Empress v. Matabadal 4 
approved in Abdul Ghafurv. Raza Hussain 5. A fortiori an 
accused is not entitled as of right to insist on all his evidence 
being taken-in the substantive proceeding, before sanction is 
granted against him. And there is vothing in the wording of 
the section inconsistent with this conclusion. For it postulates, 
not any decision by the court that a case has been established 
even prima facre, but merely its adoption of an opinion that there 
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is ground for enquiry. No doubt that must..be its opinion, as 
distinguished from its mere sirmise or assumption ; and we are 
accordingly entitled to satisfy ourselves that it has not acted on 
no evidence or perversely. But we cannot on the view I take go 
further and attempt to fix the quantity or nature of the material 
on which the Court’s opinion is to ba formed, or restrict its 
exercise of the general discretion, which the Legislature has 
eonferred, in the way proposed by the accused. I therefore 
cannot accept the latier’s contention. 


I would allow the Letters Patent Appeal and restore ‘the 
sanction order of the District Munsif. 


Sadasiva Aiyar, J.—Ths Letters Patent Appeal is from the 
judgment of the learned Officating Chief Justice who, differing 
from Mr. Justice Ayling, held that the District Munsif of Pedda- 
puram ought not to have seni the petitidner (appellant) to the 
nearest Magistrate under 5, 476 of the Criminal Procedure Code 
to be prosecuted on a charge >Ê perjury. The learned Judge set 
azide that order under S. 11&, Civil Procedure Code and under 
S. 15 of the Charter Act. The Government is the appellant 
before us. : 


During the hearing of the appeal, I threw out @ strong 


suggestion that even when tke Court taking proceedings under. 


S. 476 of the Criminal Procedure Code is a Civil Court, the proper 
‘section under which the High Court’s power of revision (see 
Somayanpad v. Emperor 1) should be exercised is S. 439 of the 
Criminal Procedure Code and not $. 115, Civil Procedure Code. 
“Till 1902, it was assumed, without question, that the revision of 
‘such proceedings, (even when the proceedings were passed bya 
Civil Court) lay under S: 439. Criminal Procedure-Code. In that 
year, that eminent Judge. Siz Bashyam Iyengar, J., sitting as a 
single Judge, held (see In re Chennana Goud, 2) that he had no 
jurisdiction under Ss. 485 and 489 of the Criminal Procedure Code 
to revise the criminal order ix question before him in, that case, 
which was an order granting sanction under. S. 195, Criminal 
Procedure Code and not an order under S. 476, Criminal 
Procedure Code. He then tŁrew out the suggestion, that orders 
‘of a Civil Court passed under that S. 195, Criminal Procedure 
Code, may be revised under S. 622-of-the old- Civil Procedure Code 
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‘King ‘corresponding to'S.-115- of the present Code.: -` Later -decisions 
“Hmaperor of this Court have’ held that’ against -the order on an‘ appli- 
Hatt, cation’ . fór: sanction -under 5. 195, Criminal Procedure Code 
Patruda, ‘Successive ‘applications to ` higher -Courts ‘lay in thé nature of 
“Sadasija  “SUCcessive appeals. ._However,. the suggestion of that eminent 
Aiyar,J. „Judge seems 'to have been‘ accepted as‘a mattei of practice eve 


‘ag regards.orders passed .by Civil Courts under S. 476, Criminal . 
‘Procedure Code though the question seems never to have beer 
directly raised and decided in this Court by a Bench.. In Alaha- 
bad also till December 1902, the practice was (as in Madras) to 
treat applications for revision of proceedings of even Civil Courts, 
made under S. 476 of the Criminal Procedure Code as falling 
a urider $. 489 of the Criminal Procedure Code-and not S. 622 of 
Roos ‘the Civil Procedure Code. But in that year Burkitt, J., sitting as 
-a single Judge decided otherwise (Emperor v. Muhammad Khan }) 
“and in the case reported in In the matter-of the petition of - Bhup 
“Kunwar 2, the Chief Justice and Mr. Justice Blair (Justice Ban- 
-erji dissenting) followed in 1903 the opinion of Burkitt, J, _ 

-’ -While the inclination of my mind is to agree’ with the 
dissenting jddgment of Banerji, J., who pointed out that Courts 
should be loath to depart from-an established practice unless they 
‘are convinced that that practice has not the sanction of law and 
is grossly erroneous, I do not wish to reconsider now the correct- 
ness of the decision in In re Chennana Goud 3 as the long practice 
previous. 60 1902 was unsettled in that year and that unsettle- 
, ment seems to have given riso. tO another . settled practice during F, 
the last 14 years. . i -4 
TON Taking it then that this Cii has power © ‘interfere either 
under S. 115, Civil Procedure Code or under S. 15 Ot the Charter 
-Act the questions for determination are:— _ 

(1), Whether the order of: :the District Munsif was saad 
without jurisdiction or. whether hë acted illegally or with material 
irregularity in the passing of that order + and 


- (2) Whether i in §.115, Civil Procedure Code, does not apply, 
-itiga fit cage for interference under S. 15 of the Charter Act. ` 


: I might heré conveniently set out the facts. The appellant 
f -was the 2nd plaintiff in O, 8 No. 96 of 1914 on the file of the. 
| “District Munsif’s Court of Peddwpuram. When thé case came 
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í 


on. for hearing on the 15th. or 16th-March 1915, the 2nd plaintif 
stated in the hearing of the , District Munsif, during the course 
of compromise negotiations in the Court-house that his land was 
known as “ Munnurivari Cheruvu Istuva,’ ’ a statement which, if 
true, was though not incons.stent with his claim ‘to the exclusive 
right to the water of another tank put forward in the suit, a fact 
which the defence could faizly rely on as making their conten- 
‘tions more probable than the plaintiff’s contentions. When the 
2nd plaintiff was, however, put into the box on the 18th March 
(two or three days afterwards), he denied on solemn affirmation 
that his land was known as ‘ Munnurivari Cheruvu Istuva.” . As 
the District Munsif seems to have remembered the contrary 
statement made by the 2nd plaintiff two or three days before that, 
he at once drew up proceedings under S. 476, holding that there 
was ground for enquiry as to whether the 2nd plaintiff had not 
been guilty of perjury in derying as ee that the land was 
called “ Munnurivari Cheruvu Istuva.’ 


I agree with Mr. Justice Abdur Rahim in the view that the 
District Munsif ought to have waited till the whole evidence had 
been let in before taking proceedings under S. 476 as his action 
seems to have'led the plainttft’s vakil to abandon the further con- 
duct of the Civil Suit. But it,was stated by the learned Govern- 
ment Pleader before us (anc was not denied on the other side) 
that the District Munsif’s ‘udgment against the plaintiffs has 
been set aside on appeal and the suit is now pending before a 
different District Munsif fora full and complete enquiry. It is 
therefore nob necessary now to set. aside the proceedings under 
S. 476 on.the ground that the’conduct of the Civil Suit might 
seriously suffer though, no doubt, there is still some danger of 
other witnesses of the plaintifis being scared away from giving 
evidence on that sawe point, that is, in support of 2nd plaintiff's 
denial. 


-Itis argued for the respondent that the Judge ought not-to 
have used his knowledge of what the 2nd plaintiff had said during 
the compromise negotiations. in arriving at his conclusion that 
there was a fair case for sending the 2nd plaintiff to the Magis- 
trate. Iam not prepared to accept this contention. My views 
on this questién have been set out.by me in Lakshmayya v. kaja 
Venedarane Appa „Row 1, I also agree with the opinion of 
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Ayling, J, in Inve Kachi Medar Labbai 1, that the words of 
S. 476 are very wide and that en order under it may be based on 
materials which have not been strictly made legal evidence. In 
the present case, moreover, the accused was sent to the Magistrate 
after taking the evidence of two vakils and EF was therefore] pors 
fectly legal. 


- 


S. 476 of the Gin Ai Frocedure Code fice: not in oe 
state that the Court should act send a person to the Magistrato- 
till it had taken the whole evidence and decide the judicial pro- 
ceeding in the course of whick the Court arrived at the opinion 
that there was ground for inquiring into any offence (referred to 
in S. 195, Criminal Procedure Code) and committed before it or 


‘brought to its notice. It wculd, no doubt, be‘ ‘improper ” in 


most cases to do so.. In exceptional cases, as where the perjury 


. committed by the witness callsd for a party is so barefaced that 


the party himself represented at once to the Court that he did not 
mean to call further evidence in support of the perjured statement 
of his witness, the Court can, in my opinion, properly send the 
witness at once to the Magistrate. I cannot therefore accept that 
it shoutd be an invariable rule that no proceedings, under S. 476, 
Criminal Procedure Code shoald be taken till the conclusion of 
the case. In Emperor v. Rus-omji, 2 the head-note runs “ It is 
not competent to a Magistrase fo order the prosecution of a 
witness for perjury while the nroceedings............++ are pending 
before him (the Magistrate)’ and this passage looks as if the 
decision intended to lay dowr that tke Magistrate had no juris- 
diction to do so. The head-h>te is, however, misleading as the 
body of the ee sa7s merely that the order in thet case 
was “improper ” and not inccmpetent. I am clear therefore that 
no objection on the ground of wani of jurisdiction or on thé 


‘ground that the District Munsif “ acted illegally ” under S. 115, 


Civil Procedure Code can be sustained in this case. I shall next 
consider the objection baseé on the District Munsif’s having 
acted with “ material irregularity.’ I shall try to clear the ground 
in raspect of two subsidiary matters. Tam inclined to think that 
if the parties and pleaders do not object, there is nothing impro- 
per in a judicial officer making suggestions in the matter of 
compromise negotiations mace in his presence and that he does 
not thereby necessarily act against his | duty as a judge. . “Tam not 


1. (1911)10 M. L. Bete = o0 a (1902) 4 Bom. L. R, 778. 
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against judicial officers suggesting compromises in suitable cases 
though, of course, it is possible (as might be expected) that a few 
lazy judicial officers might suggest them, not in order to do good. 
to the litigants but in order to save themselves the trouble of 
deciding suits in the regular course. The sending by a Court of 
a’ witness to the Magistrate before the judicial proceedings are 
=- over would be acting with impropriety which I take to mean 
“irregularity ” in all but exceptional cases. Whether such irregu- 
larity was a “material irregularity ” would depend on the facts 
and circumstances of each case. After anxious consideration, I 
have come to the conclusion (though not without hesitation) that 
. the irregularity committed by the District Munsif in this case 
cannot be called “material irregularity.” The respondent has 
not alleged that he was prepared with the evidence of other wit- 
nesses in the suit to prove that the Istuva was not known as 
Munnurivari Cheruvu Istuva, the arguments put forward before 
us on his behalf being all based on hypothetical surmises and not 
on any affidavits disclosing the existence of such evidence. 


The prejudice to the conduct of the civil litigation (if the 
other three plaintiffs in the suit are unable to conduct it on behalf 


of the respondent also) might be met by the stay of the criminal - 


proceedings till the suit is decided, 4 stay which would, on proper 
cause being shown, no doubt, be granted by the Magistrate him- 
self or by this Court. 


I have always held the view that ifiterference under S. 115, 
Civil Piocedure Code, should be very. strictly exercised, having 
regard to the opinion of their Lordships of the Privy Council in 
the well known case of Ameer Hassan Khan `l, decided thirty 
years ago. If S. 439 of the Criminal Procedure Code were held 
applicable to this case in revision, I would not have felt so much 


hesitation to interfere in revision. (Mr. Justice Ayling sitting 


with Mr. Justice Hannay seems to have interfered under S. 489 
of the Criminal Proceduré Code in a-similar case, Karnam 
Yellappa v. Emperor 2, the order revised having been passed by a 
Griminal Court). 

As regards intérférence under S. 15 of, thé Charter Act 
that section should be resorted to in practice only where irre- 
thediable wrorig would be dorie but for such interference (see per 
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Spencer, J. in Sambasiva Aiyar-v. Ganapathy. Aiyar 1) and I do. 
not think this is such a case. 


t would therefore aJlow this appeal. 


Seshagiri Aiyar, J.:—I respectfully dissent from the view 
which has found favour with my learned colleagues. 


~ The facts of the case are not in dispute. Both the kie 
Judges have condemned the course adopted by the District 
Munsif. The only question is whether the proceedings were 
tainted with material irregularity or illegality. 


I do not feel inclined to re-open the question whether pro- 
ceedings taken under S, 476 af the Code of Criminal Procedure 
by a Civil Court is nota criminal proceeding and as such revisable, 
under S. 439 of the Code of Criminal Procedure, by the High 


` Court. In Calcutta, Allahabad and Madras, the practice is to 


entertain these applications on the Civil side, Ramadhin Bania v. 
Sewbalak Singh 2, In the matter of the petition of Bhup Kunwar 2. 
and In re Chennana Goud *, A Civil Court acting under S. 476¢ 
cannot be regarded as a Criminal Court, .as under S. 6° of the Code 
of Criminal Procedure only the High Court, the Sessions Court 
and the Courts presided over ky Magistrates are Criminal Courts. . 


I: do not propose to examine the case law on the powers of. 
the High Court under §.115. Ihave. stated my conclusion in- 
some of the recent judgments pronounced by me...The, saying: 
attributed to a great common law Judge that justice administered 


in the equity courts depends upon the conscience of him that 


administers it is more than true .of the powers exercised all over 
India under S. 115. It is a pity that the ‘rights of the parties” 
should be dependent upon such an uncertain consideration. But” 
it ig no use attempting to lay down abstract propositions under: 


the circumstances. 


. Im my opinion, the procedure adopted by the District Munsif 
was highly improper. When the case was called on, the pleaders 
and the parties were endeavouring to effect a compromise.. I k 


-not know whether the District Munsif suggested it himself. 


shall take it that he did not. ..In. the course of “the paseo ay 
in which the Munsiff seems to have taken part, the 2nd “plaintiff 
made a statement, regarding the existence of a particular 2 
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and said that the Cheruvu was.traceable in the plan filed. The 


compromise was not. brought about. . Three days after, when the 


case was called on, and the 2nd plaintiff was in the witness box, 


pipe 
v. 
Karri” tos 


he denied the existence of the, Cheruvu. - This put out the Munsif - Veukaind’ 


so much that he examined on oath the pleaders who were present 
when-the conversation took place 3 days back and directed the 
prosecution of the 2nd plaintiff: I cannot conceive of a-proce- 
dure. more calculated to defeat justice. , But it is said we are not: 
concerned with the result-of she suit, but only with the question ` 
` whether there were prima facie grounds for taking action under” 
§. 476. True. What are the materials on which the prosecution 
was directed :—the personal knowledge of the Munsif as to what 
the 2nd plaintiff said, and the not very consistent testimony of 
the two pleaders. It has to be remembered that the direction to” 


take action is not based on the final conclusion that the evidence < 


of the 2nd plaintiff was false ; because the other witnesses in the 
case were not examined at this stage. It was really and in effect 


a’ prosecution for having made two contradictory statements :— 
one in the casual conversation at the time of the suggested com-' 


promise and the other in the witness box.-- I cannot help ‘saying 


that the Munsif has failed to realise that until the case was elosed,” 


he must keep.an open mind, and should not try to -prejudge the: 
case or to- terrorise: the parties that. appear before him. ‘Tf: 
le was anxious for’ a compromise or if he- was informed ‘of 
the- possibility of am adjustment of the disputes, -it- was -his- 
duty. to ‘have asked the ‘parties and their pledders to retire 
for’ consultation. His time ought to have been'taken up with 
the disposal of other and more legitimate: work. I-do not 
gay. thatzhe ought not tohave taken part at all in the conversation 
that was going on between the pleaders. Bui I must.say that it 
was no part of a Munsif’s duty to exchange conversations with 
‘the parties in a preliminary discussion about the compromise. In 
‘my opinion, the Munsif acted both illegally and with . material 
irregularity in importing into the consideration of the question, 
his knowledge of the preliminary conversation in the case. 

T am of opinion that the action of the. Mumsif was- highly 
irregular, for another reason. Under S. 476 of the Code of Cri- 
minal Procedure, it has been held that the proceedings must be 
taken ator immediately. after the termination of the trial of the 


uit of case Ayy: akame Pillei v. Emperor: t I -do-not think the 


{19087 Lr L. -R: 82 M. 49, 


Pätřudu.” 


Seghiagiri 
tyar, Ji > 
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King. Munsif was warranted in taking action before the case was closed, - 
= best although I do not wish to say that he had’ no jurisdiction to 80° 
EN act. It is for this reason, I take it, that it was held in Emperor” 


Patrgdu: ~v, Rustomji 2, and In re Kolli Appiah 8, that the action enone 

Seshagiri. be regarded as improper, as it was premature. 

Aigay Ji. The suggestion of the learned Government pleader that it x 
not necessary to have legal evidence to come to the conclusion 
that the accused has not spoken the truth does not commend 
itself to me. Prosecutions of this nature and sanctions ought 
not to be indulged in without coming to the conclusion that there , 
are prima facie grounds to sustain a conviction. The consolation 
that the man may be acquitted, if there is no further evidence 
and the statement that he is being afforded an opportunity to 

' clear his character are suggestions which I listen to with impa- . 
tience. I do not know of the state of feeling in other countries, | 
but in this country the direction or sanction to prosecute is re- 
garded as one of the greatest humiliations to which a person can- 
be subjected. It is no consolation to him that he may be acquitted, 
if the evidence is insufficient. I am emphatically of opinion that 
before a person is asked to stand his trial, it must be fairly clear 
to the sanctioning authority that there is a probability of a convic- 
tion being had. Generally, subordinate Judicial officers in this 
Presidency, act in this view. Fortunately, for the administration 
of justice, there are not many men who would have acted in the 
way this Munsif had done. Still itis necessary not only to 
express our condemnation of the course adopted, but to say that 
the action is vitiated by material irregularity and is illegal. 


-~ 


I agree with Abdur Rakim, J. and am for setting aside the 
proceedings. 


In the view I have taken, it is not necessary to say whether- 
the Charter- Act enlarges ths powers given under 8. 115 of the- 
Code of Civil Procedure or nct, 


In the result, in accordance with the decision of the majority, 
this Letters Patent Appeal is allowed. 
A. Ñ. V. 


- (1908) I. L. R. 32 Mad. 49, 2.. 7 4 Bom. L, R, 778. EP 
"FB. (191) _ 11M. L. T, 191. 
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eet “PRIVY COUNCIL. ec si 
— :—Lord ea eos Sumner; Sir Johi: a and 

Mr. Ameer Ali. rs : i a 

' [Ôn appeal from the High Court at Central Piovitice, India: ie 

Musa coat Gita Bár 7 ere Appellant o 
DEN : i 

Sadashiv Dandie: and others . TE? “Respondents. 


_- Hindu Law—Joint Family —Partition —Unambiguous declaration of intention 
by one member to separate — Whether affects a severance. 

A definita and unambiguous indication by one member of a joint family, of 
intention to separate himselt and to enjoy his share in severalty amounts to a 
separation. To have this effect, the, intention must be unequivocal and olearly 
expressed : ; 

Suraj Narain v. Igbal Narain 1,  followad. 

Where a ‘member of a joint Hindu fam.ly gave notice to the manager of his 
intention to separate himself from the joint family and damanded-his share and on 
the ‘requisition not being complied .with, sued fora declaration of his right to a 
fractional share of the proper-ies and for partition and he died pending the suié, 
his widow is entitled t ba brought on the record as his leg ul renresent tive because 
he became separated from the family by the notice in which he declared oa inten_ 
tion to separate himself and enjoy his share in severalty. 


Appeal from the court of the Judicial Commissioner, -Central 
Provinées Drake-Brockman and Stanyon, Judicial Commissioners, 
dated 25th Jufy 1912 never ine a decree of the District J nen of 
Nagpur, 

Sir Robert Finlay, K.C. ani A. M. Dunne for the Tokai, 

L. De Gruyther, K. O. and J. M. Parikh for the Repondents. 

~ The judgment of their Lordships was delivered by 

Mr. Ameer Ali :—This appeal from two judgments and decrees 
of the J udicial Commissioner’s Court in the Central Provinces of 
India arises out of a suit brought by one Harihar, since deceased, 
on the 21st October, 1908, in the Court of the District Judge of 
Nagpur. The object of the suit ‘vas to obtain 4 declaration of 
his right to a one-third share in certain movable and ‘immovable 
propérties, which till then had been’ held 48 appertaining toa 
joint undivided Hindu family, of which he had been a member, ‘a 
decree for partition; and other ancillary reliefs. 
> Harihar died on the 17th June, 1909, during the pendency of 
his suit, ani the question in the case is whether at the time of his 
death he was separated from the joint family. Ifhe was, his‘ share 
would be inherited by his widow Girja Bai, the appellant ; ; if not 
E S teres eo Tota M ornare Se 

a * 19th May, 1916, 
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the defendants, respondents in this aopa mould take it by 
survivorship. oo y TE o n 

The ae F the case are ee and may be stated briefly. 
Bapuji, the -common ancestor, left sevyeral:sons, among them 
Harihar, the plaintiff in this suit; two, Damodur and Balaji, 
died many years ago without any issue. Atmaram, ‘the eldest, 
who became the manager of the family on Bapuji s death, died in 
1899, leaving Dhundiraj, the first defendant. the son of his 
brother Ram Chunder, whom he had taken in adoption. Dhundiraj 
became the manager after Atmarani’s death, and acted as such - 
when this suit was instituted. He has since died, and he is now 
represented by his son, Sidishiv.. Ram Chunder died in . 1902, 
leaving Nilkantha, his son, anc two grandsons,. alt of whom are 
defendants in this action, Jageswar, another brother, died in 
1906 without leaving any male issue. Thus, on the 21st October, 
1908, when he brought his suit, Harihar, was entitled to a one- 
third share of the joint property. - It is alleged in the plaint that 
after Atmaram’s death ‘‘ dissensions arose in ‘the joint and undi- 


vided family,” and in consequence thereof two shops were -set up 


at Parseoni, their place of residence, one in the name of Harihar, 
the other in that of Dhundiraj, and separate bahi-khattas 
(account-books) were ‘opened in their respective names. The 


plaintiff further alleged that for “these ‘reasons °- he did not 
' „wish to continue as a member.of the joint-family ; : that he had 


communicated his intention to the defendants ; and had, on the 1st 


' October, 1908, served a registered notice on the first defendant, 


“ the manager of the joint family,” and “as the defendants were 
collusively putting off partition and evading to give him his share 
he was obliged to bring this suit.” The cause of action was 
stated to- have arisen on the lst October, 1908, when he demand- 
ed partition and his one-third share. 

The defendants admitted the plaintiff's claim, and added 
that in answer to the registered notice, the first defendant had 
stated that he had-no objection to a division of the estate which 
should be.made by private persons-without going to Courts. ’ 
They. further urged that as they were willing to divide the estate, 
the suit was premature and that they should not be saddled with 
costs. . i 
-~ --Whattook-place - A the District - -j aiga: subsequent- to-the 
appearance of the defendants and the filing of their written state- 
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ment appears clearly from the judgment of the Judicial -Coramis- 
sioners.under appeal. The learned Judges say :— l 


. “The defendants entered appesrance on the 15th February, 1909, ánd on the 
Sth March, 1909, it was admitted on their .behalf that the plaintiff was entitled to 
have a-decree for partition of a one-third share. As to the property to be divided, 
after some controversy, the parties were in agreement except in respect of certain 
movables. The District Judge, being desirous of consulting the parties regarding 
the best mode of carrying out the partition, adjourned the case for their personal 
attendance to the 4th May, 1909. On that date the case was put off to the 10th 
May, 1909, ab the instance of the defendants, who sought a° compromise. Then 
there was a further adjournment to the 20th June, 1909, upon the ground that the 
illness of defendant Dhundiraj had prevented negotiations for a compromise. ”’ 


On Harihar’s death on the 17th June, 1909, his widow, Girja 


Bai, the present appellant, applied for substitution, as the heir” 


and legal representative of her deceased husband, and then the 
contest began. The defendants objected to her substitution, on 
the ground that at the time of his death Haribar was an undivi- 
ded member of a Hindu joint, family, and that on his decease his 
share passed to them by survivorship. On the 23rd January, 
1911, the District Judge overruled their objections, and made the 


usual order for substitution in favour of the appellant. The case . 


then proceeded to trial, and on the 8th April, 1911, a preliminary 
decreeewas made directing partition of the joint estate by com- 
missioners appointed for the purpose.. 


The: defendants appealed to the Judicial Gommniesouse S 
Court both from-the order of the 23rd January, 1911, directing 
the substitution of Girja Bais name in place of .her deceased 
husband, and-from the preliminary decree. of, the 8th April 
following.: The J udicial Commissioners in an elaborate and 
learned judgment have upheld the defendants’ contentions; in 
substance the conclusion at which they have arrived amounts to 
this : that no member of a joint undivided family under the law 
of the Mitakshara can.separaie himself from the joint family, or 
sever the status so far as he himself. is .concerned, . without the 
consent of the others, or without an effective decree of the Court. 

‘The- two: following passages from’ the judgment of the 
Appellate Court will show that their Lordships apprehend correct- 
ly the decision of the learned Judicial Commissioners., In one 
place, dealing with Harihar’s action, they. say :— 


“ The defendants. admitted what they could not deny, namely, on Banhar 
had a joint one-third share with themselves which he was entitled to have parti- 
tioned; but to confess the existence of & oo- -parcenary interest is not the same thing 
ag even ® passive consent: to the severance of that intérest ; much less is it tanta- 
mount toan agreement. to divide.. The defendants never denied the - title of 


63 


Loan Oe 


- Musammat 
Girja-Bai 
TA 
Sadaähiv 
Dhuvdiraj. 


PL: 


—— ami 


Musammat 


wee 


4 Girja-Bai 


v 
- Sadaghiv 
Dhundiraj. 


458 ` ' PHE MADRAS LAW JOURNAL REPORTS. ÍVOL. XXXİ 


Harihar, either beforeor after the suit, but they were all along averse to a 
partition, and, up to the day of his ceath, sought to compromise the suit by 
inducing him to abandon his desire to’ break up the joint- estate. When he died 
‘the case’stood adjourned in order that » compromise might be ‘effected, and, in the 
‘circumstances, the only compromise (ance the share of Harihar and the estate to 
be-divided had been admitted), which defendants could have sought, was “an 
-abandonment of- the partition. The p-eadings merely indicate what had. alreddy 


“i taken: plaċe, namely, that Harihar had -finally-decided to sever his éstate, aud’ had 


‘demanded that this should be done.” | : set 
And again :— ` è 

“Ib remains therefore to decide, whether, as claimed by tbe plaintiff, Harihar 

alone, despite the wishes of the other so-parceners, could, by setting up an inten- 

tion to separate followed by a demand for partition, convert his joint share into a 


~ 


| ‘tenancy-in-common, 80 as to destroy fhe defendants’ right of ‘survivorship there- 


‘in ; his title as co-parcener, and the extent of his share being admitted by the 
defendants., If this is the law, then te plaintiff must succeed. If on the other 
hand, agreement between all the co-parceners in pursuance of an intention to 
divide was necessary to cause the severance of interest claimed by the plaintiff, 
‘then the appeals of the defendants now before us must prevail.” / 
"Their Lordships regret shey cannot assent either to the 
inferences of law sought io’ be derived from. the undisputed facts 
in the case, or to the principle’ on’ which. the learned Judges 
purport to base their judgmen;. | aa =” | ) 
- Their Lordships think it necessary to refer again briefly to 
some of the circumstances with regard to which she Appellate 
Court appears to be under a misapprehension. As already stated 
Atmaram, the eldest brother, who, .on.- Bapuji’s death, -became 
manager, died. in 1899: D:sputes in the family, as Harihar 
alleged in his plaint, arose shcrtly after his ‘death. On the 14th 
February, 1902, Harihar and Jageswar, who was alivesat the time, 
wrote to Dhundiraj, who hac become manager -in ‘his adoptive 


- father’s place, intimating their wish to separate themselves from 


the joint family, and asking him to have a division of the-family 
property made by arbitrators. Matters seem to have remained 
in a quiescent: stage for ‘the rext six years, . although : Harihar 
alleged that two shops and business accc unts had been opened in 
his and the first defendant’s separate names. oo 

Jageswar died in 1906, and on the- 1st. October, - 1908, 


_ Harihar sent to Dhundiraj the registered letter already -referred 


to. In that letter he says in: explicit terms that his desire is to 
get partitioned his one-third share, and asks: Dhundira] to take 
the matter in hand “soon after the receipt of the letter ? and to 
jake a division of the joint sstate,and adds, “but-do not delay 
“partition. ” , On the 19th Ostober the defendant sends a raply 
through 4 pleader ; he first : tries to persuade Harihar to abandon 


7 
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his ‘intention of getting the joint estate divided, and then goes on 

to say: “ If you, nevertheless, intend to have a partition made, it 

is better you should yourself make it, since you are senior. ” And 
the mode in- which this should be done is suggested. 


Harihar, evidently not satisfied with the delay that had taken - 


place in the reply, brought kis suit three days after the defendant’s 
letter. Written statements were filed on the 15th February, 
1909, and on the 9th March following the District Judge record- 
ed the following additional statement, as he calls it, by the 
defendants’ pleader : ‘‘ The defendants do not deny the plaintiff's 
right to claim one-third shars in the joint family, both moveable 
and immoveable. The plaintiff’s suit is not premature, but he 
will not be entitled tc his costs because we were ever willing to 
give him his share. ” 


The District Judge’s order made on that date is significant. 
After stating that neither the plaintiffs right to claim partition 
nor the extent of his -share is denied, he says: “ Under these 
circumstances, I think it necessary to have the parties before me 
‘In person, so that I may ascertain from them how the partition 
is to be effected. ” \ 
| It appears to be absolutely clear that. on the 9th March, 
1908, the partiés were of one mind on the question of partition, 
‘The plaintiff demanded a division of the joint family property. 
The defendants had agreed, perhaps at first unwillingly, to the 
demand, which they could not resist. The only question that 
‘vemained for the Court to determine was the best mode ‘of 
‘effecting the division. Their Lordships are unable to see on that 
date any disagreement or averseness in fact to the plaintiff's de- 
mand on the part of the defendants. All his acts subsequent to the 
registered notice evince a fixed determination to sever himself 
from the jointfamily. With reference to these acts, the Judicial 
Commissioners say as follows :— 


‘* Rao Bahadur Bapurao Dada, a well-known pleader of this Court, examined , 


as the-fourteenth witness for Hariher’s widow, has proved that Harihar refused 
all proposals to continue in a state of jointness after he had sent the letter of 1st 
October, 1908 ; that he persisted in his demand for a share ; and that, his demand 
not being promptly complied with, he filed the present suit. He himself bought 
the stamp, and first asked Mr. Bapurao Dada, the family lawyer, to institute the 
litigation ; but finding him disinclined to do so, because he was engaged in mediat- 
ing to bring about a compromise, Harihar had the plaint presented by another 
legal adviser, leaving Mr. Bapurao Dada to appear fór the defendants. 


„And they-go. on to.say— _ 


i Upon these facts we have no kenton in coming to the conclusions ; aa 
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“I. That bafore filing the suit Harihar did in olear and uneguivooal terms 
communicate to the defendants his earnest desire and his fixed intention to convert 
his estate from a joint estate into an estate in severalty.” 


The learned Judges, however, as already observed, held that 
this was not sufficient to constitute a severance of the joint status. 


In the case of Suraj) Narain v. Iqbal Narain 1, the rule of 
law applicable to cases of separation from the joimt undivided 
family was laid down by their Lordships in the following terms :— 


“What may amount to a separation or what conduct on the part of some of 
the members may lead to disruption of the joint undivided family, and convert a 


‘joint tenancy into a tenancy in common, must depend on the facts of each case. 


A definite and unambiguous indication by one member of intention to separate 
himself and to enjoy his share in severalty, may amount to separation. But to 
have that effect the intention must be unequivocal and clearly expressed.” 


It would probably be enough for the determination of this 
appeal fo say that nothing could be more unequivocal or more 
clearly expressed than the conduct of Harihar in indicating his 
intention to separate himself end enjoy his share in severalty by 
the notice of the Ist October, 1908, coupled with this suit, and that 
these acts amounted to a separation with all its legal consequences, 

But as the question of the effect on the joint status of such 
an intention has been raised in this case in a direch and concrete 
form, their Lordships think it fit to discuss the principle somewhat 
more fully than was necessary in Suraj Narain v. Iqbal. Narain t, 

In the Hindu law, “ partition ” does not mean simply division 
of property into specific shares ; it covers, as pointed out by Lord 
Westbury in Appovier’s Case 2, both “ division of title and division 
of property.” In the Mitakshara, Vijnaneswara defines the word 


' vibhaga which is usually rendered into English by the word 


“ partition,” as the “ adjustment of divers rights regarding the 


. whole by distributing them in particular portions of the aggre- 


gate.” Mitra Misra explains in the Viramitrodaya the meaning 
of this passage: he shows thas the definition of Vijnaneswara 
does not mean exclusively the division of property into specific 


| shares as alone giving right to property, but includes the 


ascertainment of the respective rights of the individuals, who 
claim the heritage jointly. He says (Sarkar’s translation, chap. 


I. S. 36): “ For partition is made of that in which proprietary 
right has already arisen, consequently partition cannot properly 


be set forth as a means of proprietary right. Indeed, what is effect- 
ed a partition ; is only the adjustment of the, proprietary right into 
(191) L.R, 40, I. A..40, LT..R; 85 All. 80. g, (1866) 11 M. I-A. 76. 
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specific shares,” The Virasutrodaya-is commentary on the ` 


Mitakshara, the value and importance of which have been repeat- 
edly recognised by the Boarc. So far as their Lordships are aware, 
nowhere in the Mitakshara :s it stated that agreemen; between all 
the co-parceners is essential fo the disruption of the joint status 
or that the severance of righ-s can only be brought about by the 
actual division and distribution of the property held jointly. If 
this were so and there were minors in a joint undivided family, 
partition would be impossible until they had all attained majority, 
a position which is expressly combated and negatived in the Vira- 
mitrodaya (chap. II. 8S. xxii). In fact later writers leave no rcom 
for doubt that “ separation “° which means the severance of the 
status of jointness isa matter of individual volition, For ex- 
ample, Nilkantha, the author of the Vyavahara Mayukha, (chap. 
IV, s. iji, Mandlik’s translat-on, p. 38), expressly lays down that 
“even when-there is a.total.absence of common property a parti- 
‘tion is effected by the mere declaration ‘I am separate from thee, ’ 
for partition is a particular condition of the mind, and the declara- 
tion is indicative of the same.’ The Sarasvati-Vilasa gives expres- 
sion to the same view. After quoting the definitions of various 
earlier writers, it says; “ from this it is known that without any 
formality partition can be effected by mere intention;” (Setlur’s 
translation of Hindu Law Bocks on Inheritance, p. 122), Their 
Lordships are aware that the Vzavahara Mayukha is not recognised 
as an authority in the Benares school; they refer, however, to 
the dictum of Nilkantha as showing the general conception -of 
Hindu legists on the subject of severance from jointness. But 
the following gloss in the Viramitrodaya appears to their Lord- 
ships Conese on the rule of law under the Mitakshara: “Here 
again; if says, “ partition at the desire of the sons,” which ex- 
pression includes grandsons aad great-grandsons (see §. 23 A., 
“ whether in the life-time of the father or after his demise, may 
take place by the choice of a single co-parcener, since there is no 
distinction.” (Ch. II, S. xxii). | 

Their Lordships do not think it necessary to examine further 
the law as laid down in the texis. - They propose to refer shortly 
to the cases which establish clextly that soparation from. the, joint 
family involving the severance o? the joint status so far as the separ- 
ating member is concerned, with all the legal . consequences 
resulting therefrom, is quite cistinct from the de facto division 
into spacitic shares of the property held until then jointly: One 


PoC. 
Musammiat 
Girja’ Bai 
0 
Sadashiv , 
Dhandiraj. 


462 ` THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXI ' 


P. 0 -is a matter of individual decision, the desire on the part of any one 
Musammat. _ member to sever himself from the joint family and to enjoy his 
Sinja Bai,” hitherto undefined or unspecified share separately from the others 
Sadagbiv-: without being subject to the obligations which arise from the joint . 
Dhundigaje: status ; whilst the other is the natural resultant from-his decision 

akato o the division:and separation of his share which may’be arrived at 
either by private agreement among the parties, or on failure of 
that by the intervention of the Court. Once the decision has 
been “unequivocally expressed 'and clearly intimated to his 
co-sharers,” his right to obtain' and possess the share to which 
he admittedly bas a -titlé is unimpeachable; neither the co- 
sharers cın question it nor can the Court examine his 
conscience to find out whether his reasons for’ separation were 
well-founded or sufficient; the Court has simply to give-effect to 
7 his right to have his share.allocated separately: from the others. 


In Madho Pershad v. Mehrban Singh 1, Lord Watson deliv-, 
ering'‘the judgment of this Board, declared in’ explicit terms, the 
nature of the right possessed by individual ‘members of a joint 
and undivided Hindu oe y: si Any onẹ of severa Imembers of & 
joint family,” he said, “is entitled to require partition of ancestral l 
property, and his demand to rs effect, if not complied with, can ` 

_ be enforced by legal process.” Partition. does not give him a 
title or create a title in him, it ‘only enables him to obtain what 
is his own in a definite and specific form for purposes of disposi: 
tion independent of the wishes of his former co-sharers. Lord 
Watson makes this perfectly clear in the passage that follows + — 
| ‘“So long as his interest is indefinite, he is not in a position 
to dispose of it at his own hand and for his own purposes ; but 
as soon as partition is made he becomes the sole owner of his 
share, and has the sams powers cs disposal as if it had been his 
acquired property.” -i i 

In ‘this: connection their Lordships desire to refer the 
language used by that distinguished Hindu Judge, Mr. Justice 
Dwarkanath Mitter, in Deo Dunsee oer x~. Dwarkanath 2, & 
Mitakshara case. 

t Now it-is a settled doctrine of the Hindu law,” said that Tamen Judge; 
“ that every member of a joint undivided family has an indefeasible right ta. 


damand a partition of his own share. The other members of the family must 
apa to it whether fhéy like it or not.” 


 [t-appears to their Lordships that the Appellate - Court: “nad 
_ in this case; confused ‘the two'-considerations to- which referencé 
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has been made above, viz., tha severance of status which is a matter 
of individual volition, with the allotment of shares which may ‘be 
effected by different methods; by private agreement, by arbitra- 
tors appointed by the parties, or, in tke last resort,-by the Court. 

i In Appovier v. Rama Subba Ayyar 1, this:Board: had to deal 
with an argument based-ona similar ` notion : that a: deed of 
, division between the members of an undivided family “ which 


speaks of a division having been agreed upon, to’-be thereafter 


made, of the property of that family, was ineffectual to convert 
the undivided property into d-vided property until it has been 
completed by an actual partition by metes and bounds.” Lord 
Westbury, delivering the judgment of the Board, pointed out that 
the argument advanced before their Lordships proceeded “ upon 


error in confounding the divis:on of title with the division of the 
subject to which the title is applied.’ Then, after stating “the true 


notion of an undivided family under Hindu law,” he proceeds thus: 


_** But when the members of an undivided family.agree among themselves with 
regard to particular property, that ii shall thenceforth be fhe subject of ownership, 
in certain defined shares, then the charactar of undivided property and joint enjoy- 
ment is taken away from the subject-matter so agreed to be dealt with ; andin tha 
estate. each mémber has thenceforth a definite and certain share, which he may 
elaim the right to receive and to enjoy in severaléy, although the property itself 
has nob been actually severed and divided.” 


And in another place, he adds, “it is necessary fo bear in 
mind the: twofold- application of the word ‘division.’ There may 
bea division of right, and there may be a division of property.” 

Some of the Courts in Indi havé supposed Lord Westbury’s 
expressions to imply that the severance of status can take’ place 
only by agreement. Their Lorcships have no doubt that this is 
a mistaken view. The Board thare was dealing with a case in 
which division of righi had already taken place, as evidenced by 

the “ deed of division.” The rigkt which each individual member 
had in this joint property did noz ‘spring from the deed or the 
agreement of the parties to whick it gave’ expression; the agree- 
ment only recognised existing rights in each individual member 
which be was entitled to assert as any time he liked. i 
| Tbe intention to separate mey be’ evinced in different ways, 
either by explicit declaration or by conduct. If it is an inference 
derivable from conduct,it ‘will be fcr theCourt to determine whether 
it was unequivocal and explicit. In Joy -Narain-Giri v. Grish 
Chunder Mytee * their Lordships regarded the conduct of one of 
L (806) LOWLY, 618 TY RT. 
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the two co-shares who constitused the joint family “ when he left 


the joint residence and withdrew himself from commensality as 
indicating a fixed determinaticn henceforward to live separately: 
from his cousin, ” and treated “ the fact of his borrowing money 
for his maintenance as well as mwaking.a.will as indicating, at all 
events, that he himself consicered that a separation had taken 
place.” The conclusion was based on. the inference of intention 
derivable from the acts and ceclarations of the member who it. 
was alleged had separated himself, and not from the conduct or 
attitude of any other party. 

As early as 1867, shortly after the judgment of the Judicial 
Committee in Appovier’s Case 1 Mr. Justice Kemp, one of the 
most eminent’ Judges of the Calcutta High Court, sitting with 
Mr. Justice Glover, in Mussamat Vato Koer v. Rowshun Singh ? 
a case governed by the law cf the Mitakshara, expressed mimeels 


thus on this question of separation :— 

-“ Taking then the admitted fasts of the case before us, we find that Sohun 
did publicly and unequivocally Ly petition presented in Court declare his 
intention. to become from that date divided -in estate. Such an inten- 
tion amounts toa valid separatior, though not immediately perfeuted by an 
actual partition of the estate by metes and bounds. The acts ard declarations of 
Bohun Singh, showing an unmistazable intention to hold and enjoy his own 
estate separately, and to renounce all rights upon the shares of his 09-parceners, 
constitute, in our judgment, a concplete severance or partition.” 


With that view of the law their Lordships entirely concur. 
_ In the present case, Harihar, the husband of the appellant, 

unequivocally and unmistakably manifested his intention to 
separate himself from the cefendants, and to hold, possess, and 
enjoy his unquestioned interest separately from them. In their 
Lordships’ judgment, this was sufficient, under the Hindu Law,, 
to constitute a separation and to divide him in. estate from, his 
co-parceners. 

Their Lordships are accordingly of opinion that the decrees 
of the Judicial Commissioners shouid be reversed, and those of 
the District Judge should 5e restored. _ 

The respondents must pay the costs of this appeal and. of 
the appeals in the Judic.al Commissioner’s Court. And their 
Lordships will humbly acvise His Majesty accordingly. 


Solicitor for the Aprellant :—Edward Dalgedo. 
Solicitors for the Respondent -Downer and Johnson. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice Srini- 
vasa Aiyangar. l 


Magunta Veeraraghava Reddi . Appellants* in A. 8. No. 273 of 
and another 1914 and Respondents in A. S. 
No. 279 of 1914. Plaintiff and 

party Appellant iù A. S. No. 


v. 273 of 1914 and Suppl. Bes- 
pondent in A. S. No. 279 of 
1914. 
Magunta Kota Reddi .. Respondent in A. S. No. 273 of 


1914 and Appellant im A. Ð. 
No. 279 of 1914 (Defendant). 
f : 

Hindu Law—Widow— Acquisitions, by, out of the income of property allotied 
for maintenance—Stridhanam—Incorporation with life-estate—Sale to one co- 
parcener and widow of another coparcener— Nature o f estate taken. 

When g Hindu widow receives property from the family for her maintenance and 
out of the savings from the income of that property buys other property, the pro- 
perty so purchased belongs to her in her absolute right and descends bo her heirs. 

Cases on the subject reviewed.. 

Per Srinivas Iyengar, J :— Whether in the absence of a transfer inier vivos or 
by will, property absolutely acquired by a widow could be incorporated with 
a life-ostate so as bo pass it along with the property which she held for her life ? 


Where there is 2 sale in favour of one member of a Hindu family and the 
widow of another member the vendees take the property as fenants-in-common and 
not as joint fenants. 


` 


Appeal against the decree of the Court of the Temporary 
Subordinate J udge of Nellore in O. 8. No. 5 of 1914. (0. 8. No. 
48 of 1913) on the file of the District Court of Nellore. 


Petition under S. 115 of Act V of 1908 to` revise the order 
of the Court of the Temporary Subordinate Judge of Nellore in 
M. P. No. 106 of 1914 in O. S. No. 5 of 1914 dated the 7th day 
of April 1914, - l 

T. V.-Venkatarama Aiyar for Appellants, 


T, R. Venkatarama Sastri and T. S. Ramaswami Iyer for 
Respondents. 


The Court delivered the following 


Judgments :—Abdur Rahim, J.—There are two appeals before 
us from the judgment of the Subordinate Judge. Appeal No. 278 is 
preferred by the plaintiff and Appeal No. 279 by the defendants. 
et rt te 


* A. S. Nos. 278 and 279 of 1914 and C. R. P. 267 of 1914. | 26th January 1916, 
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There were three brothers Rama Reddi, Venku Reddi and 
Krishna Reddi forming a joint Hindu family. The plaintiff i is the 
son of Venku Reddi. Rama Beddi left three sons Veeraraghava . 
Reddi, Subba Reddi and Kothandarama Reddi. The defendant is 


the son of Kothandarama Redci. Krishna Reddi when he died 


left a widow called Akkamma. 


_ The question which we have to decide is whether there was a 
partition among these three brothers in the life-time of Krishna 
Reddi himself. The Subordinate Judge has come to the conclu: 
sion that the partition was after his death and we have no doubt 
that this is a correct conclusion. The oral evidence on the point - 
is not of very much importatce. The question rests upon the 
document Ex. A. which. is a deed of velinquishment executed by 
the widow of Venku Reddi thə mother of the plaintiff on 4th 
March 1876, and ona recital in Ex. XXI the will executed by ' 
Akkamma on the 31st* October 1912. The recital in Ex. A. is 
in support of the case of thé plaintiff that the partition was after 
Krishna Reddi’s death. The =ecital in Ex. XXI is to the opposite 
effect but there is no difficulty in holding that that recital is not 
reliable and cannot be acted upon. The statement in Ex. A. 
which was executed nearer the date of partition is far more likely 
to be correct than what is stated in Ex. XXI. Besides, so far as 
Ex. XXI is concerned, the defendant with whom Akkamma was 
living was interested in having a recital inserted such as that 
which occurs in Hx. XXI. Ex. H. shows that on partition in | 
1866, that is ten years before the execution of Hx. A. itself, 
Akkamma got one-third share of the family property in lieu of 


‘her maintenance and Venku Reddi who had left his village to 


settle in his wife’s village called Chintathoppu agreed to relinquish 
his share of Rs. 600. This sum of Rs. 600 with the interest 
thereon was received by the plaintiffs mother in 1876 when 
Ex. A was executed. As is evident from the terms of Ex. A and 
from the admitted facts of the case Akkamma received one-third 
share in lieu of her maintenance ahd it is conceded that on her 
death the property would revert to the family, that is to say, the 
plaintiff and the defendant will have a half-share each in the 
one-third share which Akkamma was given in lieu of her 
maintenance. Venku Reddi s share was- sold to Subba-Reddi 
and Akkamma and under tha: sale Akkamma acquired one-sixth 


of the whole. The question has been raised before us—it was 
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raised also in the Lower Court—whether this one-sixth is to be Veeraraghaya 
regarded as an accretion to the one-third share which-she was in ag 
_ possession of in‘lieu of her maintenance and would go tothe “Kota Reddi., . 
family ; or whether it must De treated as her stridhanam property Abdur 
and as such devolve on her heirs. Upon this point there mace ts R 
can be no doubt as to the ‘siate.of the law, in this Presidency, 

and I think it is covered in its essential aspects by the 

Full Bench ruling of this Court reported in Subramaniam 
. Chetti v. Arunachellam Cheti 1. The law as‘ regards accretion to 

or incorporation with property held by a Hindu female is fully 
discussed there and what has been laid down as being the law 
prevalent in this Presidency is binding upon us. The proposition _ 
which is there enunciated is in these words :—" Where however 
what is given is current income not for mere use and return, but 

for actual consumption, it would be almost absurd to talk of an 
intention that there should be any reverter, it being now 
thoroughly well established taat what may have bsen consumed 

may be disposed of by the female as she likes. In such circum- 
stances, whether as a matter of common sense or of legal princi- 

ple, but one view is possible, viz., that money so received is the 
absolute property of the woman descendible as such to her own 
heirs.” In that case, what the woman enjoyed was allowance for 
maintenance in the shape of money and the only difference 
between that case and this therefore is that here the woman 
received maintenance from the income of property which she was 

in possession of for that purpose. That, however,can make no 
difference in the application of the principle which I have just 
quoted.- The property itself which Akkamma was in possession 

of would revert to the family on her death. She was entitled to 

the income in her own right for her maintenance and she was 
‘entirely free to use’ it as she | kes, She was possessed of absolute 
powers of disposition over the whole of that income and’ when 
‘she died the property itself would go, like any other property 
which belonged to her absolutely in her own right to her heirs, 

Much reliance has been placed before us on the well-known 

ruling of the Privy Council in Isri Dutt Koer v. Hansbutti Koer- 

aint ® which has been considered in Subramaniam Ghetti v, Aruna- 
chellam Chetti and ‘Akkamn-a v. Venkayya 8, The proposition 
‘which is enunciated in the Privy Council decision, is that when a 


1, (1904) I. L R. 88 M. 1. 2, (1888) I. E. R. 10 ©. 824 P. C. 
l 3, (1901) I. L. R: 25 M. 351. 
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widow receives income from the estate inkerited by her from her 
husband, that income unless she has spent it belongs to her hus- ' 
band’s estate. Whether we regard this as a dictum 18 suggested 
or not, this Court has consistently refused to extend it any further 
than the circumstances with reference to which the proposition 
was laid down. In the present case we are not concerned with 
the savings of the income. of an estate held by a Hindu widow and 
I see no necessity or any good reason for extending what has been ’ 
stated with reference to the income of property bought with such 
savings to a case like this, where the woman held the property, the 
destination of the savings of which is in dispute, solely for purposes 
of her maintenance. 

It has been argued that the recital in Ex. XXI, that is the 
will of Akkamma, shows that one-sixth share which was relin- 
quished in her favour by Venku Reddi’s widow was incorporated 
by her with the one-third which was given to her for maintenance: 
The recital is that, as a matter of fact, the entire property belong- 
ing to the defendant’s branch of the family’ was enjoyed by tle 
defendant and she had no share in it either by purchase from 
Venku Reddi’s widow or by partition after Krishna Reddi’s death. 
That is an untrue recital. Isis impossible for me to conceive, 
how from itany inference tan be drawn that she meant to 
incorporate this property with the one-third share which~ she 
enjoyed for maintenance. The doctrine of incorporation or what 
perhaps is more accurately Gescribed as accretion so far as the 
property acquired by a Hindu widow is concerned has been fully 
considered by this Court and‘ also by the Privy Council not only. 
in Isri Dutt Koer v. Hansbutti Koeratm 1 but in Mussamat 
Bhagobutti Dassi v. Choudhuri Bolonath Thakur 2 and Sandomant 
Dassi v. The Administrator General of Bengal 3. The proposition 
laid in Isri Dutt Koer v. Hansbutti Koerainz 1 is to the effect that. 
whatever property is bought by a Hindu widow out of her savings 
from her husband’s property is presumed to belong to the estate, 


“but it is open to her to treat that property as her own and if she 


expresses that intention either by words or by conduct: then it 
will no longer belong to the kusband’s estate but would be’ regard- 
ed as her own stridhanam property. It may be doubtful, having 
regard to the ‘full Bench ruling in Subramaniam Chetti v. 


Arunachellam Chetti * and tke ruling in Akkamma v, Venkayya'® | 


- 4, (1888) I. L. RB. 10 C. 824. l 2: (1875) L. R. 2 I. A. 256. 
8. {1892) I. L. R. 20 C. 483 (P.0.). 4, ieee) dre Ws BME: 
5. (1901) I. L..R. 35.M. 351. 
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which I have already mentioned, whether this presumption holds 
good in this presidency. But whatever the presumption.in the 
- case of property bought by a Hindu widow out of the income of 
her whole property may be, Ido not find any authority for extend- 
ing such a presumption to the case of properties bought by a 
Hindu female not holding a similar estate. On the other hand, 
the case reported in Mussamat Bhagbutti Dassi v. Choudhuri 
Bolanath Thakur ! is authority for the contrary proposition. 
There also a Hindu female was in enjoyment of certain 
property for her life and it was held by their Lordships of the 
Privy Council, “According to this construction she would have 
the power of making whatever use she chose of the proceeds of 
the estates, and if she bought land or personal property with them, 
that land and that property would be hers, and would devolve on 
the defendants who represent her”. The construction alluded to 
was of a document by which the lady in question received 
the property, in the nature’ of a family settlement giving 
to her an estate for life with power to appropriate. the profiis, 
the remainder being vested in some other person on ker 
death. The case reported in Sandomani Dassi v. The Administra- 
tor-General of Bengal? also supports this proposition. The 
result of the authorities is that there is no reason for holding that 
, when a Hindu female receives property for her maintenance . and 
out of the savings from the income of that property she buys 
Other property, the property: so purchased would not belong to 
her in her absolute right and descend upon her heirs, but revert 
to the family on the same-basis as the. property which she held 
for her maintenance. In sucha case there is really no question 
of reverter or accretion, The Subordinate Judge is not right, 
- therefore, on this point and the one-sixth which was acquired by 
Akkamma from Venku Reddi must bə held to go to the _plainiiff 
as the nearest heir on Akkamma’ s death. 


. The next question that arises in these appeals is as to the 
genuineness of Ex. XXI the will of Akkamma. 

{His Lordship next discusses the evidence at length ae 
finds the will to bé genuine.] - 

The result will be that al 279 is dismissed with costs. 
Appeal 273 therefore partially succeeds -and the decree of the 
Subordinate Judge will-be modified so that the plaintiff will have 
1. (1875) L. R. 3.1. A. 256. 3.. (1892) T. L. R. 20 O. 488 s.o, D, R. 20 L A. 12. 


. ‘ , = j 
Veeraraghava 
Reddi 


v. 

Kota Reddi. 
Abdur | 
Rahim, J. 


Veeraraghava 


Reddi. 


. v. 
Kota Reddi.. 


Srinivass 
Aiyangar; T. 


wt 


470 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXI 


half of one-third plus one-sixth of the entire property instead of 
what has been given by the Subordinate Judge. There will be 
proportionate costs so far as Appeal 273 is.concerned. ‘The Civil 
Revision Petition is dismissec with costs. 


Srinivasa Aiyangar, J. :—I agree and I desire to add only a 
few words, as regards the one-third share of the ‘plaintiffs’ father 
acquired by Akkamma and Scbba Reddi jointly under the terms 
of Ex. A. The suggestion was made in the course of the argu- 
ment that Akkamma and Subba Reddi took this property as joint 
tenants. There is no warrant for this construction and even if that 
construction is possible the result would be that Akkamma as 
the survivor of the two shouid be entitled to the whole of the 
property so acquired instead cf one-half. It is impossible to treat 
Akkamma and Subba Reddi as members of a Joint Hindu family 
acquiring properties for that iamily jointly. The more natural 
and reasonable construction is that ske and Subba Reddi were 
tenants-in-common of the one-third share acquired under Ex. A, 


and that Akkamma became the owner of a moiety of that one- 
third share. 


The next question is as tb the nature of the interest possess- 
ed by Akkamma in that property. It is reasonably clear that the 
acquisition was made out of the income of the one-third, allotted . 
to her originally on account of her maintenance arid in which she 
‘had a life-interest. She was entitled to the beneficial enjoyment 
of the income during her life. That one-third share was not given 
to her on account of the share of her husband and was not 
inherited by her, as the separéte property of her husband. The 
income from the one-third share was absolutely hers and any 
purchase made out of that Zund would also be absolutely at 
her disposal. It would be her stridhanam and descend as such on 
her death. That position is conclusively established by the deci- 
sion of.the Full Bench of tais Court in Subramaniam Chetti 
y. Arunachellum Chetti 1 ard the same -result follows from 
the decision of the Priyy Touncil m the case reported in ' 
Mussamut Bhagbutts Dassi ~. Choudhuri Bholanath Thakur ? 
Assuming then that when acquired, it was the stridhanam 
property of Akkamma the further question is whether she 
did anything with reference to that property so as to make 


Ta ea a 
1. (1904) I. L. R, 28 M. 1. (F. E.) 2, (1875) L.R. 2 I. A. 256, 
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it devolve. not. on her own heirs after her death as stridha- 
nam property, but pass along with the one-third share in which 
she had only-a life-estate. It was argued that by some conduct 
of hers, this property which was her stridhanam was incorporated 


_ with the one-third in which she had only a life-estate, i.e, that 
: by’some conduct of hers, her absolute interest in this property 


was cut down to a life-interest. Assuming that that is possible 
without a transfer inter vivos or devise by will, in this case there 
is really no evidence to show that she did anything to convert her 
absolute interest into a life-estate. The only evidence to which our 
attention was drawn is a statement in Ex. XXI, the will executed 
by Akkamma. Jn that, she says that the original one-third and 
the subsequently acquired one-third were enjoyed as joint family 


. property by Subba Reddi, his brother and his sons, and after the 


death of the two brothers the son of the last brother Kotta Reddi 
became entitled to it and was enjoying it. That statement how- 
ever is not true, and that incorrect recital could not in any way 


. convert her absolute interest into a life-estate. Assuming that 


she was under a misapprehension—and that is the utmost we can 
read into that language—as to the nature of the interest possessed 
by her at the time of the acquisition, that cannot cut down her 
absolute interest into a life-estate. I therefore think that nothing 


was done by her to convert-her absolute interest into a life-estate 


so as to make it devolve on her death onthe persons who would 


_ 


be entitled to the one-third allotted for her maintenance. 


I further doubt whether she could legally have done so. Ia 
the case of heritable property vesting in -her as heiress oi her 
husband, it is possible that she might acquire property from ous 
of the income so as to make the after acquisition, an accretion to 
the original estate. The language used in some of the cases 
suggest the possibility of a Hindu widow succeeding to her hus- 
band’s estate incorporating properties subsequently purchased by 
her out of the income which ai the time of the acquisition were 
at her absolute disposal, In Soudamani Dassi v. The Adminis- 
trator-General of Bengal t the Privy Council appears to have 
contemplated tke possibility of a Hindu widow, by her conduci 
or other indication of her intention, making her absolute estate 


part of her. husband’s — estate though it was not in her- 
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possession. I am unable to find any case in which tlie pro- 
perty which she acquired as ber stridhanam, was held to have 
been incorporated with a life-estate soas to pass italong with the 
property which she held for her life. She can no doubt improve the 
properties in which she has a -ife-interest, or free it from incum- 
brances with her own money, but it is difficult fo see how without 
a transfer, property owned by a Hindu female as her absolute 
property can be made part of her husband's estate or of the pro- 
perty allotted for her mainterance. 

In the. result I agree to te order proposed. 

A. V. V. "E 
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IN THE HIGH COURT CF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Napier and Mr. Justice Srinivasa 


Aiyangar. 
V. Rangasami Naidu and ancther ... Appellants (Defendants 
. 1 and 2.) 
v. 
Sundarajulu Naidu and another ... Respondents (Plaintiff ` 


and 3rd» Defendant). 

Hindu Law—Partitiou—Partiac Partition—Severance of some members of a 
joint Hindu family—EHffect of --Powe- of Hindu father to effect a partition— Hvi- 
dence Act, S. 88—Evidence taken in suit before a person was added as party, if 
admissible against hint.  - j l 

It is open to one member of a jont Hindu family to separate himself from 
the rest leaving the latter to continua as before as members of the joint family.. 
This can be doneeven in cases whera for the determination and allotment of the 
shares of the member who separates, itis necessary to ascertain and sat out the 
shares of the remaining members. Ibis not the law that the separation of one 
member is necessarily a separation of the remaining members and that if the 
latter desire to remain or become a wint Hindu family, they can only do so by an 
agreement to re-anite subject to the limitations of Hindu Law regarding that 
status. : 
When a partition has been proved, the presumption is that it was complete 
property of the fumily and the members composing it; but 
this presumption may ba rebutted without proof aliunde by the terms of the 
partition deed or decree for partition. and if there is uo written evideure of the, 
separation, by the nature and mode of the separation, and the ciroumstances 
En y. Rukhmabhai 1, Ram Pershad Singh v. Lakipati Koer ?, Sudara- 
sanam Maistri v. Narasimhalu M aicivi 5, Referred to. 
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Under the Hindu Law, the father has power to separate one or:more of his 
sons from himself, in which oase there is ro presumption of division - between the 
father and his other sons. 
~ ` Where a defendant, who was newly adied during the course of a trial by the 
. direction of Court,-did not object to the evidence taken at a previous stage of the 
trial going on record or desire that it shculd be re-heard and his’ interests ‘tad 
been from the outset fully represented by another defendant and both the defen- 
dants jointly appealed and the objection to zhe admissibility of the evidence afore- 
said, was taken for the first time in second appeal, on behalf of the newly added 
defendant, 


Held, that the iei was without eubstance and should be disallowed. 

Second appeal against the decree of the District Court of 
Coimbatore in Appeal Suit No. 108 of 1913, preferred against the 
decree of the Court of the Subordinate Judge of the Nilgiris at 
Ootacamund in O. S, No. 97 of 1912. l 

G. S. Ramachandra Aiyar fcr Appellants: 

. P. Somasundaram for 1st Respondent. 

The Court delivered the following 

Judgments :—Srinivasa Aiyangar, J:—This action , was 
brought for a declaration that ertain immoveable properties 
attached by the Ist defendant, in execution of a decree obtained 
against the second (a brother of the plaintiff) did not belong to 
him, but to the plaintiff. The plaintiffs case is, and that is found 
to be true by both the Courts below, that his two elder brothers 
the 2nd and 3rd defendants in ths action were separated by his 
father Krishnaswami Naidu, that thereafter the plaintiff and his 
father continued to be members of a joint Hindu family, that one 
of the suit properties belonged td them as ancestral property and 
the other was acquired by them and became joint family property, 
and that neither of his two brothers had any interest in them. 
Originally the lst defendant the holder of the decree against the 
2nd defendant was alone madéa party to the action. There 


was an appeal by him to the Distzict Court, Coimbatore and the 


then District Judge directed the brothers of the plaintiff to be 
made parties and remanded the suit to the 1st Court to take 
the evidence which may be let in by the brothers after they had 
been made parties. This was done and the appeal ‘was finally 
decided against the Ist and 2nd defendants ; the 3rd defendant 
the other brother of the plaintiff Gisclaimed all interest in these 
properties. The 1st ‘and 2nd-defendants have jointly appealed to 
this court and.-their - learned plader has raised di points in 
appeal. ; ' T 
65. 
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Hirst of all he contended shat the evidence taken in the suit, 
before the 2nd defendant was made a party, should not have been 
used against him and relied on section 38 of the Evidence Act. I 
think that there is no merit in this contention. The 2nd defen- 
dant, after he was made a part7, was served with summons, took 
time and filed a written statencent which was the same as that of 
the lst, took an adjournment for letting in his evidence and on 
the adjourned day put in his evidence. He did not require that 
the evidence previously taken should be reheard, nor did he desire 
a trial de novo of the suit as ageinst him. When the appeal was 
heard in the District Court he again took no objection to the 
evidence already taken in the case being considered against him. 
It is clear that the 1st defendant represented his interest in the 
previous stages of the proceedirgs, and he was fully cognizant of 
the steps taken by him to prove their common case. In fact he 
himself gave evidence at the previous trial, and the present appeal 
is-a joint appeal by the Ist and 2nd: defendants on the same 
grounds. In these circumstances I think he.is not now entitled 
to take that objection and secticn 33 of the Evidence Act has no 
application to this case. 


The other point taken is that there having been a separation 


of fhe 2nd and 3rd defendants, in law, there was a separation in 


status between the plaintiff and his father, and unless there was 
proof of a subsequent reunion, the plaintiff and his father must be - 
deemed to have been holding tae suit properties as tenants in 
common, in which case the father’s share (now that he is dead) 
would devolve on his sons including the 2nd and 3rd defendants 
in equal shares. It was slso stated that the appellants were in a 
position to prove that the plainsiff at the time of the separation 
of the brothers was a minor and was incapable therefore of enter- 


--Ing into an agreement to remain united or to reunite after parti- 


tion. I may observe at the outset that no such contention appears | 
to have been raised in either of the lower courts and that the 
question for decision is really one of fact, whether or not the 
plaintiff and his father were members of a joint Hindu family ; - 
though in arriving at a conclusion all presumptions whether of 
law or fact may have to be taken into account. But as however 


' we have heard the learned pleader for the appellants at length I 


think it right to examine the question raised by him. 
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i -Reliance was mainly placed cn the observations of their 
Lordships of the Judicial Committee in the case -of Balabus v. 
Rukma Bai 1 wherein it is said, “there is no presumption when 
one co-parcener separates from the others, that the latter remain 
united. In many cases it may be necessary in order to ascertain 
the: share of the outgoing member, to fixthe shaves which the 
other co-parceners are or would be entitled to, and in this sense 
the separation of one is said to be a virtual separation of all. And 
their Lordships think that an agreement amongst the remaining 
members of a joint family to remain united or fo reunite must be 
proved like any other fact.” These observations do not, I think, 
lend any support to the contention of the appellants. There can 
scarcely be any doubt that one member of a family may separate 
himself from the rest leaving fhe others to continue as before as 
members of a joint Hindu family ; that this can be done. even in 
cases where for the determination and allotment of the share of the 
- member who separates it is necessary to ascertain and set out the 


shares of the remaining members. It is not correct to say that, 


either in the first or the second case tke separation of one member 
is in law necessarily a separation of the remaining members and 
that the remaining members if they Cesire to remain or become a 
joint Hindu family, they can only do so by an agreement to 
reunite subject to the limitations of the Hindu law regarding that 
status; for it will be observed that their Lordships contemplate a 
case where the remaining members agree to remain united which 
would be impossible if in law there was a necessary division in 
status ; when once there is a separation, the joint family would 
cease to exist, and an agreement to remain united could only be 
an agreement to reunite. The status of reunited members is not 
the same as that of the members of a :oint Hindu family. 


It was at one time doubtful whether the remaining members 
of a family can continue to be a joint Hindu family when there 
has been a separation of one of the members. In Sudersanam 
Maistri v, Narasimhulu Maistri 2 Bashyam Iyengar, J. says that 
“if one or more members become divided-by partition, it is not 
equally clear that the status of the remaining members as an 
undivided family in its normal condition continues unaffected. 


By some of the Hindu lawyers a separation, such ag to give one 
or more members their several shareb, is regarded as necessarily 


1, (1908) I. L. R. 30.0...726, 786. 9. (1901) IL. R. 25 M. 149 at 156. 
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Rangassami involving a general partition.. Those who have not separated 
eas are on this theory, looked on as reunited (West and Buhler’s 
Sundarajula ‘Hindu Law’, 3rd Edn., page 685). So far as this Presidency 
— is concerned, though there is 20 reported decision bearing directly 


eeta on the point, the principle generally recognised and acted upon is 
`. that though there can be no compulsory partial partition either in 

respect of the joint property belonging to the family or in respect 
of the persons constituting the undivided family, yet by mutual 
agreement of parties the partition can be partial either in respect 
of the property or of the persons constituting the family. And 
according to usage and bustom the remaining members of.an 
undivided family continue as undivided members in its normal 
state and not as members, who after partition have become re- 
united.” But the decision in Ram Pershad Singh v. Lakhpati 
Koer 1 has now settled the lav in the sense indicated by Bashyam 
Iyengar, J. No doubt when ‘a partition has been proved the 
presumption is that the partition was complete both as regards 
the property of the family and the members composing it; but 
this presumption may be rebutted without proof aliunde , 
by. the terms of the partition deed,.or decree for partition, and if 
there is no. written evidence of the separation, by “the nature and . 
mode of separation, and the circumstances attending it. In Ram 
Pershad Singh v. Lakhpati Koer 1 where there was a decree for - 
partition Sir Andrew Scoble delivering the judgment of their 
Lordships observed as follovs :—“ It was contended on behalf of 
the appellants in the presen; suit that, although the decree in the 
suit of 1868 may have effected a separation quoad Tundan and’, ` 
Tukan, it left the plaintiffs united inter se; and that this might 
have ‘been the legal effect of the decree is undeniable. But here 
again the conduct of the perties must be looked at, in order to 
arrive at what constitutes fhe true test of partition of property - 
according to Hindu Law, namely the intention of the members ` 
of the family to become separate owners.” The observations in 
Balabux v. Rukmabai 2 do not in any way qualify the above 
statement; nor do the decisions of this court in Gadidn Chettiar 
v. Gadian Chettiar 8, Balasrishna Mudaliar v. haju Mudaliar +$ 
and that of the Bombay Hizh Court in Anundi Bai v, Hari Suba 
Pa 5 lay down anything to the contrary. 


“a 


1. (1902) I.L R. 30 C. 281. (F.C.) 3. (1908) I.R. 30 O. 725, (P.O.) 
3. (1914) LL. W. 799. : . 4 (1914) 16 M. L, T. 610." 


5. (1921) I. L. R. 35 B. 293. 
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In this case there was- no division of the family properties 
- py shares. The evidence is (and that has been accepted by both 
the lower Courts) that the father incurred considerable expense 
for the marriage of the 2nd and 3rd defendants, and had to sell 


two of the three “houses which the family owned, to meet those 
expenses ; that he gave some cash and jewels to them and separ-. 


ated them from the family ; they thereafter lived separately while 
-the plaintiff and this father lived together in the remaining family 
house. The transaction was a relinquishment by defendants 2 and 
3 of their interest in the remaining family properties on receipt 
of a certain sum of money and certain moveables. In such a case as 
that, there is, I think, no basis for any presumption of a division bet- 
ween the plaintiff and his father. (See the observations of Bashyam 
Iyengar, J. in Sudersanam Maistri y. Narasimhulu Maistri 1). 
Moreover tke power of a father to separate one or more of 
his sons from himself is undoubted; and if as in this case the 
father separated his two elder sons there is again-yno scope for 
any presumption of division as between the father and his other 
son. In many cases of division there may be minor members in 
the family whose interest it may be to remain undivided. If as 
< gontended by the learned pleader for the appellants, there can be 
nó agreement by them or on their behalf to remain united and if 
in law there is necessarily a separation in status amongst all the 
- members of the family by the separation of one, the consequences, 
so far as the minor wembers are concerned, may be disastrous. 
T disallow this contention also. In the result the second appeal 
must be dismissed with costs. 


Napier, J:--I entirely agree. I cannot read the judgment 
- of the Privy Council in Balabux v. Rukma Bai 2 as laying down 
that where there is a separation at the instance of one member of 
a joint family an undivided status among the others can only 
exist by.contract. This as pointed out by my learned brother is 
entirely „inconsistent with the language -used by the Board in 
Ram Pershad Singh v. Lakhpati -Koer 8. If the true test is as 
laid down there “ the intention of the members of the family to 
become separate owners”; then it must be impossible for one 
member who desires to become a separate owner io compel the 


*1, (1901) I.L.R.25 M. 149, 166. 9. (1908) I.L-R. 30 6. 725. `. 
i : ‘8. (1902) LL.B. 80 O. 381. a 
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others who do not so desire to become separate from one another. 
It was fairly admitted in argument that the result of this conten- - 
tion would be serious for there are few Hindu joint families 
without minor sons. A minor zannot make a contract and their 
Lordships of the Privy Council say expressly in Balabuz v. 
Rukma Bai + speaking of-reunion: “It is difficult to see how 
an agreement for that purpose could have been made by- or on 
behalf of the appellant during kis minority.” It would follow 
therefore that.a son who has attained full age could by a mere un- 
equivocal declaration separate nct only himself but his father from 
his own minor children irrevoca ly until the children one after the 
other attained the age when they could make a contract of reunion. 
Not only that but the separated gon could reunite with his father 
leaving the minor children separate. The- right of an adult 
member to separate is not founded on any principle that requires 
such an injury to be inflicted on the minors but on the principle 
that he is entitled to be put in a position in which he can enjoy. 
to the full the results of his own industry and exertions.. The 
normal status of a Hindu family :s however joint and although a 
father can separate himself from ais minor sons it seems con- 
trary to all principle that he shou.d be compelled to*do so against 
his will. Assuming that a presumption arises that the adult 
members desire all to become separate owners in the words of 
Ram Prasad Singh v. Lakhpati 2 I see no reason why such a 
presumption should be made as to a father and his minor sons, 
The minors obviously are incapable of expressing any such 
desires and there is no'guardian of their property known to 
Hindu Law capable of making such y declaration for them. I 
am satisfied therefore that a definize declaration must be made 
by a father himself if he wishes to separate from his minor 
children and that it cannot be done by the mere fact of separation 
by-a son of full-age. This appeal will be dismissed with costs. 


A.V. V. 


1, (1908) I. L. R, 800. 725. ' 2. (1902) I. L. R. 80 C, 281, 
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IN THE HIGH COURT OF JUDICATURE-AT MADRAS. 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Napier. | : 


P. V. Sriramulu Naidu l ..- Appellant® (Plaintiff) 


U. i 

Kolandaivelu Mudali © 44. Respondent (Defendant). 

Malicious prosecution—Gist. of the action—Complaining maliciously under 
S. 20, Cattle Trespass Act—Whether an action for malicious prosecution lies. 

The gist of an action for malicious prosecution is not the prosecution but the 
aspersion on character or reputation which the prosecution involves. 

Per Napier, J:—A charge of illegal distraint of cattle under S. 20 of the Catil 
Trespass Aot for which the acoused can only be fined but not imprisoned, does oe 


involve the loss of liberty or fair name of the acoused and consequently canrot 
sustain an action for malicious prosecution. 


Per Seshagirt Aiyar, J.—It cannot be laid down that an accusation under 
S. 20, Cattle Trespass Act cannot cause damage to the epotetien of the accused in 
all cases. 


Second appeal: against the decree of the District Court of 
Chingleput i in A. S. No. 20 of 1914 preferred against the decree 
of the Court of the District Munsif of Tiruvallar in Original Suit 
No. 545 of 1912. 

K. R. Rangaswami yemga ior A. K. Madhava Tia for 
Appellant. 

T. Ramachandra Rao for Respondent, 

The Court delivered the following 

Judgments :—Seshagiri Aiyar, J :—The plaintiff EE 
the defendant’s cattle. Thereupon the latter complained under 
Section 20 of the Cattle Trespass Act. But the plaintiff was 
acquitted. The present suit is for damages for malicious prosect- 
tion on the ground that the defendant instituted proceedings 
falsely and maliciously. Both the Courts below have held that such 
a suit would not lie. Hence this second appeal. 

It is not with reference to criminal proceedings alone that a 
suit for malicious prosecution: lies. An action will lie for the 
institution of bankruptcy proceedings, for filing an ungrounded 
petition to wind up a corporation, for procuring the arrest of a 
person even for a civil debt, and for instituting proceedings to 
declare a person a lunatic. (See Whitworth v. Hall 1, The Quartz 
Hill Gold Mining ‘Company v. Eyre 2, Metropolitan Bank v. 


Pooley 3'and Lockenour v. Sides 4), But neither would an action. 


'  * 8. A. No. 9242 of. 1914, 98rd August, 1916. 


1..2B. & Ad 695. 2. (1883) 11 Q. B.D. 674. 
8. (1886) L. R, 10 A. O. 210. . £ 57Ind. 360. 
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Stiramulu Of this nature lie for ‘all criminal prosecutions. A man may be 
Nowe prosecuted for driving a motor car without lights, for laying down 
Kolandaivelu @ drain in ai improper manner &c. If the prosecution fails in 
Mudali. 
eas such cases, the prosecutor will not be held pane for malicious 


Seshagiri 
Aipan 3. prosecution, 


Lord Davey explained in Allen v. Flood 1, on what basis, an 
action for malicious prosecuticn rests : “In my opinion the some- 
what anomalous action for malisious prosecution is based on the same 
principle (referring to défamation). From motives of public policy 
the law gives protection to persons prosecuting, even’ where 
there is no reasonable or probavle cause for the prosecution. But if 
the person abuses his privileg for the indulgence of his personal 
spite, he loses the protection, and is liable to an action, not for 
the malice, but for the wronz done in subjecting another to the 
annoyance, expense, and pcssible loss of reputation of a' cause- 
less prosecution.” This is also the view of Lord Herschell (see 
page 125). Sir F. Pollock ir his book on Torts says that this is 
the true foundation of the action. According to these authorities, 
the gist: of the action is noz the prosecution, but the aspersion 
on character or reputation which the prosecution jnvolves. 


I shall now proceed to consider the present case in the light 
of the above principles. The proceedings under the Cattle Trespass 
Act are of a criminal nature ; but no imprisonment is provided 
for the offence under section 20. A fine in the nature of a 
solatium is to be levied. A complaint under section 20 is in- 
cluded in the definition of the term ‘offence’ (section 4 (o) of the 
Code of Criminal Procedure. Under Section 260 clause (m) it 
is triable summarily. Therefore all the- ingredients of a criminal 
prosecution are to be found with reference to the complaint ; but 
the question still remains whether a complaint of this nature 
involves moral turpitude oz stigma on character. In the well- 
known case of Quartz Hill Gold Mining Company v. Eyre,? Brett, 
M. R., and Bowen, L. J. accepted the dictum of Lord Holt in 
Saville v. Roberts ® as practically exhausting the classes af cages 
for which a suit for malicious prosecution would lie. There 
must be in. the previous proceedings either (a) damage to a 
man’s reputation, or (b) danger to his liberty, or (c) damage to 

‘his property. There can be no e in this case of danger 


1. (1898) A.C. 1.atb a (1883) 11 Q. B, D. 674. 
= SAGES) 1 Ld. Tea 374. - 


-~ 
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to a man’s Jiberty. Under Section 386° of the ‘Code of 


Criminal Procedure, if: the fine that was imposed is not 


paid, there may be a distress of property: see per Lord Justice 
Buckley in Waffen v. Batley and Romford Urban Council 1, 
The accused is not liable to be sent to jail.. It is conceivakle 


that clause (c) may cover this case. As Lord Justice Bowen’ 
says, as the theory is that in ordinary Civil actions, the costs. 


awarded to a successful litigant are intended to compensate him 
for the trouble incurred by him, there will be no action for mali- 
cious prosecution in such cases. See algo. per Buckley, L. J. in 
Wiffen v. Bailey and Rainford Urban Council 1. In the present 


case, no costs could have been awarded to the ace used under the 
' Cattle Trespass Act: and probably, if the claim for costs were 


one of the items of the claim for damages, it may be open to 
argument that there was probable damage to property within the 
dictum of Lord Holt. But, in. the present case, although the claim 
for such costs was in the plaint, it was’ advisedly given up in 
appeal.- It is not, therefore, necessary to consider this. question 
further. - 


’ 


The only other ground on which the action can be sustained 
is that the plaintiff's reputation suffered by the complaint under 
S: 20 of the Cattle Trespass Act. It certainly looks as if it 
would be straining the language too far to say that an injury toa 


man’s reputation has been done by accusing him of having impro- © 


perly and maliciously impounded the cattle of the complainart. 
A great deal will depend upon the position in life of the man who 
has been thus accused, and upon the motive and status in life of 
the accuser. Iam not prepared to hold that an accusation of 
this kind is not covered by the head of “damage to reputation’. 
Mr. Justice Mookerjee in C. H. Crowdy v. Reilly 4 seems inclin- 
ed to give an extended application to the principle. 


The District Munsif in paragraph 14 of his judgment says 
that there has been enmity between the plaintiff and the defen- 
dant for some years. It may be that the prosecution was started 
with intent to harm the reputation of the plaintiff. The Munsif 
has, however, held that there was no malice or want of probable 
and reasonable cause for the complaint by the defendant. - The 
District Judge .has expressed no Opinion on | the: facts; ‘but the 

«4, (1915) 1 K. B. 600. ` 2, (1918) 170. W. N. 554. 
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.- evidence has been placed befcre usand on reading them (see 


S. 108 of the Code of Civil Pzocedure), I see no reason to differ 
from the conclusion of the District Munsif. I would, therefore, 


. dismiss the Second Appeal with costs. 


Napier, J :—I agree with my learned brother that this appeal 
should be dismissed and I entirely concur with him as to the 


principles governing suits fo: maliciously setting the law in 
motion (vide my judgment ir Ramaswami Aiyar v. Govinda 
Pillai 1), but I would go rather further than he does in applying ` 
those principles to, a suit for maliciously. proceeding under S. 20 
of the Cattle Trespass Act. The Court of appeal in England has, 
in Quartz Hill Gold Mining Company vw. Eyres 2 and Wiffen v. 
Bailey and Ramford Urban Council 3, accepted the proposition «. 
that where it ic based on damaze to a person’s reputation, it must 


be something serious, the words of Holt, C. J. in Savile v, ; 


Roberts 4, being “as if the matter whereof he is accused. be 
scandalous ” ; and Bowen, L. J. in the Quartz Hill Gold Mining’ 
Company case 2 at page 892 draws an analogy between such cases 
and spoken slander, giving as examples, charges that a man has 
been guilty of an indictable offsnce which is criminal and scanda- 


- lous in its character and involvs the loss of liberty or fair name. 


Accepting this explanation as to what is meant by damage to fair 


name, I cannot regard a charge of illegal distraint of cattle as | 


coming oe the mischief of the principle. 


C, A. s. 





1. (1916) 80 M. L. J.180. = (1888) 11 Q.B. D. 674. 
8, (1915) 1 K. B. 609. ~ 4 (1698) I. Ld. Raymond's Reportg, 378. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present; —Mr. Abdur Rahim, Officiating Chief Justice, Mr. 
Justice Seshagiri Aiyar and Mr. Justice Phillips. 


The Secretary of State for -Appellant * (Appellant on S. A, No. 
2138 of 1910 on the file of the 
High Court ......... Defendant.) 


India in Council 
v. 


Srinivasa Chariar 
others. 


eo 
„i 


and Respondents (Hespondents Nos. 1 to 6- 
and 9 to 18, Plaintiffs Nos. 


to 4 and 9 to 18). 


Inam—Shrotriem—Rights of grantee to rocks and minerals—Right of Govern- 
ment to levy seigniorage—Enfranchissmenl—Effect of—Crown grant—Rule of 
construction—Acts and declarations of Government—Admissibility in evidence— 


Estoppel. 


x 


r 4 


` "A whole village was granted aS Shrotriem to the aderon ceive of the 
ra plaintiffs in 1750 The Inam was enfranchised in 1862 and the title-deed issued 


7 by the Inam Commissioner contained the following clause: 


“The Inam will ba 


your absolute property to hold or dispose of as you think proper, subject only io 
- the payment of the above-mentioned quit-rent.” A portion of the village consist- 
ed of rocky poramloke, unfit for cultivation and fit only for quarrying. Subse- 
quent to the enfranchisement the Government acquired a portion of these rooky 
lands from the plaintiffs on payment of-compensation under the Land Acquisition 
Act. The Government had also on some occasions purchased from the plaintifts, 


stones quarried from the village. 


In 1907 the Government levied a seigniorage _ 


fee on the stones quarried by the plaintiffs from the lands granted. Plaintifs 
thereupon sued the Government for a declaration of their exclusive right to the 
rocks and hills in the Shrotriem and for a refund of the seigniorage fea collected 


from them. 


` Held, that the effect of the original grant and the. subsequent an franchisa - 
ment was to confer on the grantee the entire free-hold in the lands granted 
subject to the right of the Government to levy a permanent and fixed quit- -rent 
and that the Government was not entitled to levy the seigniorage. 


g The enfranchisement of an inam does not enlarge the scope of the original 
grant or confer on the Inamdar any additional right which he did not possess 


under the original grant. 


Gunniyan v. Kamakshi Aiyar 1, referred to. 


The same principles of common sense and justice that apply to the construs- 


tion of private grants, must also govern the construction of Crown grants. 


Where 


however the terms of a Crown grant are not sufficiently clear, then the dootrine 

“ that if the king's grant can enure to bwo intents, it shall be taken to the intent 

that makes most for the king's benefit” may perhaps apply. 
Cases on the point referred to. 
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l Held, Ju ther, that the acts and Ceclarations of the, Government both during; 
and subsequent to the enfranchisemen? i, though not creating an estoppel, aré 
evidence against the present claim of the Government. 


Nawab Ajajuddin Alli Khan v. Secretary of State!, Rajagopalacharyulw v. 
roe of State 2, Brett y, Eillaiya 3, Referred to. a 


Appeal under clause 15 of the Letters Patent against the 
Judgment of the Honourable Mr. Justice Sadasiva Aiyar dated 
the 10th February 1914 in Second Appeal No. 2138 of 1910 
preferred against the decree of the District Court of South Arcot 
in Appeal Suit No. 368 of 1909, preferred against the decree’ 
of the Court of the Districs Munsif’ of Tirukoilur in Original 
Suit No. 594 of 1908. 


The facts are fully set forth in the judgmént of Spencer, J. 


When the case came on for hearing in the first instance, the ` 
Court delivered the following judgments : 


Spencer, J.—The plaintifis are the owners of the Shrotriem 
village of Kollur in the South Arcot District. They brought this 
suit against the Secretary of Staze for India in Council for a declar- 
ation of their exclusive title to all the rocks and hills lying with- 
in the said village except the portion acquired by the Government ' 
under the Land Acquisition Ac3, for a perpetual injunction against ` 
interference with their rights, for recovery of damages and for. 
refund of the sums levied from them by way of seigniorage or royal- 
ties. Though the plaint relates to the title of the lands described as- 
mountains and hills, the parties have gone to trial on the mutual’ 
understanding that the matter at issue between them was the ` 
right of the State to collect seizniorage fees on minerals, 


The Ist-issue dealt with she. question whether there was an: 
outright grant to the plaintiffs of the village including the miner-’ 
als in the village.and whether it was binding on the defendant, 
The 2nd issue was directed tda consideration of the question ' 
whether the Inam Commissioner at the time of enfranchisement 
conferred a right to take mmerals free of taxation, and if so, 
whether the Government was bound by his act supposing it to, _ 
be an act in excess of his authority. - The plaintiffs succeeded in‘ 
both the Lower Courts but the i injunction. was-refused. 


- 4---(1908) I.-E.-R. 28 M. 69. 2, (1918) I.L. R. 38 M. 1093. / 
8. (1869) 1EM I. A. 104, 110. 
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The District Munsif found on the Ist issue that, although the 
grant impliedly included the right to quarries and minerals, Govern - 
ment did not at the time of the grant disable itself from claiming 
royalties, 2.¢., the State’s share in the mineral produce. On the 
2nd issue he held that by enfranchisement Government had 
deprived itself of all rights to claim revenue or minerals, and that 
the prerogative of Government could not give it a right to dero- 
gate.from a grant once made. : 


The District Judge ‘found both ‘the issues against tke 
appellant. He held that the right to impose assessment which 
Government surrendered at the time of the Inam settlement 
included the right to collect revenue on all produce of the lands, 
produce being treated as including minerals. 


The Inam Register, Exhibit J. and the Inam Title-deeds, 
Exhibit A, Aland A 2 show evidently that poramboke was 
included in the grant. . Government do not dispute this fact, but 
they claim, nota full right to minerals but a right to take a share 
in such produce;in other words, the prerogative right to levy 
royalties at certain rates which are given in the Appendix to 
Standing Orden No, 25 of the Standing Orders of the Board cf 
Revenue. 


On the first point, it must be regretted that the ten original 
documents of title in Hindi, Telugu and Persian referred to in 
column No. 12 of the Inam Register were not available at the trial. 
We have been referred to Ex. I which is an English translation 
of a purwana produced. from the Collector's Office which purports 
to be a re-grant by Nabob Anvaroodin, Khan Bahadur, on a 
perpetual shrotriem tenure of the entire village of Kollur to 
Lakshminarasimhachari, Zemindar, for subsistence, in order thas 


“ having appropriated to his own use the produce of the seasons - 


each year, he may be assiduous in offering up prayers for the lasting 
prosperity of the Empire.” The document then imposes on him, 
the term that he should pay regularly to the Sirkar.the establish- 
ed amount of the shtotriem which is stated to be the sum of 
110 “ Gory Chukrams.’’ - ~- 3 


In Chinnan v. Kandama Naidu 1, we RT to the mean- 

ing of Shrotriem tenure as defined in E EN, Naidu v. 

Secretary of State for India 2, and in Wilson’s Glossary... Accord- 
1, (1918) 1L. W.41. `. . . .:8 (1912) 24 M. L. J. 36, 
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The-Secré- ing to that definition, a shrotriem consists of lands or a village 
tary of State held at favourable rates. According to the author of Wilson’s 


for India 

D Glossary, “a shrotriem grant gives no right over the lands, and 
Srinivasa . : . 

Chariar. the grantee cannot interfere with the occupants as long as they 
Spanner 3. pay the established rents.” In Suryanarayana v. Potanna t, 


we referred to Rajya v. Balakrishna Gangadhar 2, in which 
grants to inamdars were considered to be ordinarily grants of the 
Royal share of the revenue. There is no language in Ex, I 
which can be regarded as depriving Government of its right to 
charge royalties on mineras. In Woolley v. Attorney-General 
of Victoria 3, it was held that the prerogative right of the Crown 
to minerals in mines in the Colonies would not pass under a grant 
of waste land from the Crown, unless the intention that it should 
so pass was expressed by apt and precise words. Minerals have been 
held to include freestone in Bell v. Wilson 4; limestone in Fish- 
bourne v. Hamulton 5; granite in Attorney-General v. Welsh Granite 
Company §; clay in Earl of Jersy v. Neath Poor Law Union'7 ; and 
stone used for mending roads and worked by quarrying from the 
surface in Midland Railway Co. v. Checklay 8. In -Titwram 
Mukerjee v. Gohen 9, the Privy Council agreed with the Calcutta 
High Court in holding that a grant of rents and ‘profits for the 
life of the grantee could not te presumed to carry with it the 
right to open mines and remove minerals which are a subjacent 
portion of the soil. 


It is contended for “the respondents, that, as the title- 
deeds; Hx. A series, and the extract from the Inam Register, 
Ex. J., show that poram oke, waste and uncultivable land; 
was included in the grant and as quarrying is the only 
use to be made of land wh:ch is bare rock apparent on’ the 
surface, Govt. must have intended to give such use of the land as 
‘it was capable of. The Government Pleader concedes that some 
interest in waste land has passed to the shrotriemdars, but he 
points to the fact that Government fixed the assessment on the 
basis of cultivation as an ind_cation that it was the agricultural 
rights, not other rights, that Government parted with. The District | 





1. (1918) 15 M. L. T. 268. ' 2. (1905) I. L. R. 29 B. 415. 
8. (1877) 46 L. J. (P. ©.) 18. 4. (1868) 85 L. J. Ch. 887. 
6. 25L. R. Irish 483. 6. 85°W. R.6117. 

7. (1889) 584. J. Q. B. 573. . 8. (1867) 36 L. J. Ch, 880. 


9, (1995) L L. R. 890, 203. 
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J udge’s view that, if the proprietary right in the lands belongs to 
the plaintiffs, then they are the owners of the sub-soil and there- 


fore of the minerals is not supported by authority. The District . 


Munsif’s finding that, though the tovernment could not claim 
exclusive rights over quarries and minerals in this village, thers 
was nothing to prevent them irom claiming the State’s share ož 
the produce in the minerals is soundsr, and this finding is enough 
for deciding this point in defendant’s favour, seeing that by impos- 
ing charges for quarrying Government did not go further thar 
exercise the right which they- claim to share inthe mineral pro- 
` duce. Granting that shrotriemdars got by virtue of their grant 
a right to make use of the surface of the soil for certain purposes 
and to extend cultivation without liability to further assessment 
the prerogative right of the Crown to-a share in, the minerals 
which are underground is not impaiced by an absolute grant in 
which there are no words to signify the surrender of such prero- 
gative. 


The second question to be determined is whether the act of 
enfranchisement in 1862 interpreted in the light of the rules for 
enfranchising Inams and in the light of Acts IV of 1862 and 
VIII of 1869 had the effect of destroying the rights of Govern- 
ment, if any existed after the grant under Ex. 1 in 1750. The 
“scheme of Inam enfranchisement was a matter deeply considered 
by Bhashyam Iyengar, J.in Gunniyanv. Kamakshi Ayyar 1. At 
page 345, he observes, “ The declared policy of Government 
where the Inam Commissioner was appointed in 1859 and rules 
framed for his guidance, was to waive its right of resumption and 
enfranchise personal inams and convert them into ordinary here- 
table property and forego its reversionary right in consideration 
of the holder of the inam agreeing to pay a quit-rent, the rates of 
which varied with reference to the value and prospect of the 
reversionary claim of the Government in each case.” Before 
enfranchisement if the line of the grantee became extinct, the 
reversion lay with the Government. By the process of enfran- 


chisement what the Government dic. was to exchange its rever- 


sionary rights for a favourable quit-rent or jodi and it gave an 
indefeasible right to property. That this was its effect is apparent 
by a reference to Standing Order No. 52 which contains rules for 
enfranchising inams. ‘The rates of conversion are made more or 


1 - (1902) I. L. R. 26 M. 339, 
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less favourable in proportion as the inamdar had competent heirs: - 
at the date of enfranchisement, or had no. heirs competent to - 
continue the family, or was without heirs altogether or had a 
legally defective title. The rule appears to have been framed purely - 
on a calculation of the chancas of the reversion falling in. In 
Board’s Standing Orders, Vol. II, Appendix, page 182, Rule 3, quit- 
rent is described as a “sufficiens compromise for the right of rever- 
sion possessed by the Government over the inam, ” and again in 
Rule No. 2 the inamdar is given an option “to convert this re- 


“stricted tenure into a freehold with the full powers of alienation by 


gift, sale, adoption or otherwise, by consenting to the payment of 
an annual quit-rent.? No value is placed on the mineral rights 
in computing the value of the rights parted with and in settling 
quit-rent at one-eighth, one-fourth, or one-half of the assessment 
of the land. Rule 28 runs as follows :—‘“‘ Inams once converted 
into free-holds in accordance with the foregoing rules will-be 
subject to no further interference on the part of the Government, 
except such as may be necessary for the punctual realisation of 
the quit-rent charged thereon ; and even this degree of interference 
may be avoided, at the discretion of the inamdar, by the purchase, 
once for all, of the fee-simple of the land by paying’a sum equal to 
twenty times the amount o- the annual quit-rent.” The res- 
pondent’s pleader relies on this undertaking of Government not to 
interfere as forfeiting the rigt of Governinent to make any addi- 
tional charges. The language of the rule is,no doubt, wide and the 
importation of the English legal phraseology by the words ‘ free- 
hold,’ ‘fee-simple,’ is unfortanate and misleading. But I would 
read this ruje together witk ihe preceding rules and conclude 
from it that Government onlz meant that they would not inter- 
fere with the estate and interest of the land vested in the inam- . 
dar. I do not think that it was intended that these words should 
affect thee istence of the rigkts of the State over minerals if they 
then existed. 


In the Board’s Standing Orders, Edition of 1890, Chapter I, 
Order No. 15, conditions regarding quarrying and excavating are - 


‘set oub, In this-order it is declared that “the State lays no claim 


to minerals in enfranchised inam lands.” But in the Edition 
of L907, there is a change. Here if is declared that “no claim. 
to minerals should be made >n behalf of the State in lands held 
on Inam tenure where, apact from the title-deed issued by the 


d 
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Inam ‘Commissioner, -there has been conveyance of the State's 
rights to minerals in the original grant either expressly or by 
necessary implication; and in the next paragraph clause (e) it 
declares that “claims should be made to the State’s share (as 
determined by the rules below) in all mineral produce in langs 
held on inam tenure whicb do not fall. under paragraphs (1) (e) 
(stated above) or 3 (c) (which relates to service inams). ” Goverr- 
ment appear to have changed their views as. to the rights they 
possessed to minerals in inam lands and this change seems to 
have taken place about 1905, but the circumstances which led up 
to it have not been disclosed. The Board’s Standing Orders have 
not the force of law but are merely directions for the guidance 
of Executive and Administrative Officers of the State in the 
Revenue Department. In my opinion, any misdirection ‘which 
appeared through a misconception of what rights were vested in 
the Crown would not operate as a forfeiture of such rights by its 
publication in a work of this sort, provided that Government had 
not expressly or by implication surrendered such rights to tha 
holders of the inam lands by any previous grant or by the act cf 
enfranchisement. | l 

No issue has been taken on the question of estoppel, although 
the District Munsif’s J udgment coniains some epeer vations on 
the point. 
The question whether the plaintiffs have acquired any pre- 
scriptive right is the subject of issue No. 8 and this has been found 
against them. The District Munsif rightly held that the right of 
the Crown to claim its share in minerals wasa prerogative righ’ 


which could not be extinguished by limitation. (See Boddupalli 


J aganatha nv. The Secretary of State for India in Council 1 as 
to the limitation period within which the Government shoulé 
exercise its prerogative of imposing assessment). Moreover the 
District Munsif held that adverse possession had not been proved. 

It is unnecessary to consider whether Government has any 
power to derogate from its grant seeing that I have found that 
there was no forfeiture or surrender of mineral rights by any 
grant to these Shrotriemdars at any time. The award of 
compensation by Government for the acquisition of a certain 
extent -of land in this village taken up for quarry cannot be 
treated as an admission against them of their rights to claim 


1, (1903) I. D, R. 27 Mad. 16, 
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á share in the proceeds of minerals, seeing that what was 
acquired under the Act was, whatever rights the shrotriemdars: 
possessed in the surface soil o? the-land in which that quarry was 
situated. 


As I have held that the Inam Commissioner did not dispose’ 
of the Government’s minerel rights when he enfranchised the 
inam, it is unnecessary to sonsider the effect of Acts IV of 
1862 and VIII of 1869 which were passed to validate the 
acts of the Inam Commissioner and to remove aoubls as to ue 
rights of third parties. 


I would therefore allow shis appeal and dismiss the suit with 
costs throughout. 


Sadasiva Aiyar, J—In this case the learned District Munsif 
Mr. M. R. Narayanaswamy Iyer has written an able and very 
well considered judgment which has been confirmed by the learn- 
ed District Judge who heard the case on appeal. As I agree with 
the Judgments of both the Lower Courts I shall try to be as brief 
as possible in expressing fhe reasons for my own judgment 
especially as I need not repeat the facts which have been fully set, 
out by my’ brother in the judzment just now pronounced by him. 


Reading the entries in tae Inam Register (J) with the title- 
deeds A, Al and A2 granted by the Inam Commissioner, I think 
it difficult to come to any other conclusion than that full free- 
hold interest in the whole vilage was _tecognised by the Inam 
Commissioner on behalf of the Government as vesting in the 
Inamdars, the estate so vesting being not liable to any further 
imposition of burdens in the shape of Revenue assessment by the 
Government other than the burden of the enhanced quit-rent of 
Rs. 360 imposed -by the Inam Commissioner. As decided in 
Gunnaiyan v. Kamakshi Ayyar 1, Pungala Lakshnupathi v. 
Bommireddipalli Chelamayya ?, and Subbaraya Chetty v. Aiya- 
swami Aiyar 8, the primary cbject of enfranchisement by the Inam 
Commissioner is, no doubt, zo give up the reversionary estate 
vested in the Government. The object was in other words, to 
free the owners of the lands from the liability to forfeiture of 
their estates if they made alienations to a stranger and to 
convert the lands into ordinary heritable and alienable 


1. (1902) I. L. R. 26 M, 339. . (1906) I. L.-R.-30`%M. 484, 
$. (1903) I. L. R. 83 M. 86. 
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property (not to restrict the inheritance to lineal heirs) and to 
permit the owner (if a Hindu)| to make adoptions according 
to the ordinary Hindu Law (and /not merely from the sons of 
undivided agnates), that is, the restrictions imposed by the old 


Inam rules in respect of succession; adoption, and alienation were. 


done away with. See page 345, I. L. R. XXVI. Madras. 

By the enfranchisement the inam is confirmed in freeholé to 
whoever was the person then entitled to the lands as inamdar 
and this freehold is paraphrased in the Inam title-deed itself as 
follows :—“ In other words, the inam will be your absolute pro- 
perty to hold or dispose of as you think proper subject only 


to the payment of the above mentioned quit-rent.” 


As Dr. Maclean says in his book referred to in paragraph 19 


of thé Murisif’s judgment, these inam title-deeds show “the great- 


Pa 


est extent to which the Government has parted with its cwn 


‘powers to make revenue demands upon the lands forming 
‘enfranchised inams.” The Inam. title-deed shows property 


against Fovernment and a quit-rent fixed for ever. The enfran- 
chised Inamdars are in that book treated as owning a better title in 


their inam lands as against the Government than even the. 


_ Yamindars. That Zamindars under the Permanent Settlement 


sannads have had their varying assessments changed into fixed 
demands cannot be denied. And ‘Sir Bashyam Iyengar, J. in 
Gunnaiyan v. Kamakshi Ayyar 1, says that “ the Inam Settlement 


“has got the same effect as the Permanent Settlement, that is, the 
‘effect of changing a precaricus tenure into permanent property 


and a varying assessment into a fixed demand and thus enfran- 
chising the estate froma tenure that subjects it to the burden of 
assessment thereon being increased from time to time at the 
will and pleasure of the sovereign authority”. Sir Bashyam 
Aiyangar, J. quotes as authority for this opinion of his 


the observations of Sir T. Muthusami Aiyar, J. in Narayana . 


v. Chengalammal 2. Iam therefore quite clear that the Govern- 


‘ment has no right to impose further revenue burdens on. the 
-inam estate’ whether they call it royalty or assessment, as 
- Inamdars have got a free-hold title to their lands under the Inam 


title-deeds granted to them at the enfranchisement. 
- That’ the porambokes ‘including the rocks and the mines 
underneath the land were recognised by the Inam Commissioner, 
1. (1902) I. L., R. 26 M. 850, . | 4% (1886) T. D. R, 10M, 1. 
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(who was the authorized agent of the Government to inquire into 


and settle the mutual rights of fae Government and the Inamdars) 
seems to me to be beyond consroversy, Before the Inam Com- 
missioner, not only the single sitle-deed (a copy of a translation 


- of which: was filed: by the deferdants as Ex. I) was produced for 


his inspection but nine other t:tle-deeds which are not now forth- 
coming seem to have been put forward before him. The 
Inam Commissioner was the officer fully empowered to go into 
those title-deeds, and into the previous history of the enjoyment 
of the inam lands and to recognise on behalf of the .Government 
whatever rights are, in his opinion, proved to exist in the 
inamdars. His -recognition o: the title of the inamdar which- 
ever individual the inamdar may happen to be as the title stood | 
before the enfranchisement and also his power to bargain with 
the inamdar on behalf of ths Government so as to make the 
inamdar consent to the enfranchizgement on certain terms, were 
not restricted and his decisions within the scope of this large 
authority, are clearly binding upon the Government. The 
recognition of freehold right :s the same thing i in the eye of the 


_ law as the recognition of a rigat to the soil of waste lands includ- 


ing the rights to allthe minerals, rocks and stones, up to the 
centre of the earth. The recoznition or grant of a right to rents — 
and profits during the lifetime of a person may, no doubt, not 
entitle that person to remove part of the soil itself in the shape of 
quarried stones,or mine minerals but the recognition or grant 
of a perpetual freehold right in the soil cannot in my opinion be 
construed so as to limit the right of the owner to take only 
agricultural or sylvicultural products from the soil. 


-While I am always inclined -to hold that the State Joss not 
lose its right to communal sites like public -pathways and the 
gites of the beds of natural sireams even if the steams are not 
(tidal or navigable) whether in Zamindari.or inam estates, pal 
feel myself unable to-say that a permanent settlement by which 
a fully authorized officer settles the revenue in perpetuity recog- 
nises the pre-existing right of the inamdar in rocky poramboke 
lands and confirms such right can be repudiated by the Govern- 
ment, 

As pointed out’by the learned District Munsiff, -the Goan 
mient till about 1902 never thought-that they had any right after 


~ enfranchising-an inamin p2 ərpetuity to impose afterwards an 


e Q 
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additional assessment upon the inamdar simply because the 
owner of the erifranchised inam is able to obtain further profits 
than he was obtaining at the time of the inam settlement from 
the rocky soil fit for quarrying. Though the quit-rent was based 
principally upon a calculation of the agricultural rents or profits 
derived by the inamdar (just as the peishcush was fixed in the case 
of Zamindaries at the time of'the permanent settlement on the 
actual average profits which the Zamindars are obtaining) that fact 
was never intended to detract from fhe right Of either a Zamindar 
or an Inamdar to get in future as much profit from his land by 
developing’ his estate (without; cf: course, detriment to the 


customary rights of occupancy and other tenants which were pro- 
tected by Act VIII of 1869). 


So far as the Governmens was concerned, full rights 
accrued. to the enfranchised Inambholder in his estate, relieving 
him from liability to pay any further assessment of revenue 
except the quit-rent. He had even the right to commute the 
quit-rent itself by payment of a ump sum to the Government 
. as consolidated quit-rent so. as to become a landholder holding 
an estate in fee-simple. It is a question of fact based on 
the construction of the documents (including the title-deeds) 

in this case as to what the nature of the title of the inamdar 
is in the rocks in the esiate comprised in his holding and 
the lower courts have, in my opinian, come to a correct conclusion 
in this matter. Ido not'see that they have misconstrued any 
document and they were not ‘entitled from the conduct of the 
Government Officers which, though it may not bé binding upon the 
Government, is strong evidence against them and from the facts 
of this cage to arrive at the conclusion which they have come to 
in respect of the extent of the plaintiffs rights. By enfranchising, 
the Government absolutely renounces its rights on the land and 
as between the Government and the inamdar the grantee’s title 
becomes absolute, As regards the title given under the original 
grant by the ruling authority which reigned before the British 
Government, J agree with the Mcnsif thatthe Inam Commis- 
sioner’s entries, remarks and decisions are strong evidence that 
‘éven the original grant included the soil of the rocky porambokes 
sin the village of Kollur and by necessary implication carried with 
it the right to the stone quarries and the mines in the Kollur 


village lands. The British Government at the time of the. 
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enfranchisements or at the tims of the confirmation of the original 
inam might have taken into consideration the possibility ofrthe 
then useless rocks yielding large profits in future to the inamdar 
and-they might have increased the quit-rent in consequence but 
their officers failed todo so. This, however, is no justification for 
the Government going back in 1905 (about 40 years after the 
inam settlement) from the contract made by their authorized 
officer by which he gave up the Government’s rights to impose in 
future any assessment upon the holding of the inamdars other 
than the increased quit-rents imposed by him. 


As pointed out by the District Munsiff, “ it must be remem- 
beréd that Rule 28 of'the Inam rules framed in 1859 was one of 
the rules on the faith of which the inamdars in A 2 agreed fo pay 
the quit-rent imposed and tkereby have the inam enfranchised. 
That rule gave them the assurance that inams once converted into 
freeholds in accordance with she rules would be subject to no fur- 
ther interference on the pari of the Government except such as 
might be necessary for the punctual: realization of the quit-rent 


charged thereon.” I agree w-th the above observation and I may : 


be permitted to express my-surprise that after the framing of 
Rule 28 so long ago as in 1859, the Government should try by 
indirect means to impose additional revenue simply because the 


inamdar has been fortunate enough to turn into profit those lands 


granted to him which were almost useless af the time of. the em- 


‘franchisement. 


In the result I would dismigs this Second Appeal with costs. 


Under S. 98 (2) of the Civil Procedure Code the Second 
Appeal will stand dismissed with costs. Time for Government 


satisfying the decree will be two months from this date. 


The Government Pleader (Mr. V. Ramesam) for Appellant. 
‘The question is whether the right to the mines and minerals 


- ‘in an Inam passes to the gzantee or whether ib vests in ‘the 


Government. The present grant isa shrotriem granted by the 


“Nawab of Arcot in 1750. Two questions arise for decision :— 


What was conveyed to the grantee by the grant of 1750? 
What is the effect of the enfranchisement in 1865 ? 


. [Abdur Rahim, O.-C. J :—What are the rights of a ‘ry otwari 
tenant and a Zemindar iy regard to mines and minerals. ] . 


os 
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- -In the case of the former, the Government has-the right and 
in the latter, the Zemindar. The case of an Inamdar stands in 
an intermediate position. Board’s Standing Orders, O, 25. In 
the present case the Government claims a right only to share in 
the minerals and not to’ the eniire produce of the mines. The grant 
ofan Inam in this Presidency is not the grant of the land or of ths 
whole fee-simple in the land. It is a grant of something less than 
the whole interest in the land. The shrotriem is said to be for 
the subsistence of the grantee and the object*‘of the grant is the 
offering of prayers for the prosperity of the grantor. It is now 
settled law that a grant to an inamdar is only of the melwaram 
or royal share of the revenue and not of the land itself. Nara- 
simhalu v. Narasimhalu, 1 Rajya v. Balakrishna Gangadhar 2, 
Lakshmi Narasimha Rao v. Sitaramaswami 8, and Surya- 
narayana Vv. Potanna 4. ; 

As regards the meaning of the term ‘Shrotriem’ see Baden 
' Powell, Vol. iii, p. 80 and S. A. 1445 of 1910. . 

No doubt some interest in the waste land passed to the 
Shrotriemdar, but Government fixed the assessment onthe basis 
of cultivation., This is an indication that it was the only 
agricultural right and none other thai was parted with. What 
was granted was the benefit fo be enjoyed by agricultural and 
horticultural uses of land and not mines and minerals. See the 
reference to “the produce of the seasons,” in the grant, 

[Abdur Rahim, O. C. J. In England a tenant-in-fee simple 
is entitled to minerals. ] 

Yes. In the case of Crown grants, whatever is not granted 
is reserved. The ordinary rule that a grant should be construed 
strictly against the grantor, does not apply. Vaman Janardhan 
Joshi v. The Collector of Thana 5, The Collector of Ratnagiri 
y. Antajt Lakshman., The Secy. of Statev. Janakiramayya '". 
The enfranchisement of tha Inam in 1865 did not enlarge 
the scope of the original grant. Gunnaiyan v. Kamakshi Ayyar 8, 
Secretary of State for India v. Janakiramayya 9. By the process 
of enfranchisement what the Government did was to exchange its 
reversionary rights for a favourable quit-rent or jodi and to give 


1. (1906) 16 M. L. J. 338. ` 2. (1905) I. L. R. 29 B. 416. 
8, (1918) 24 M. L. J. 288. : 4, (1918) I. L.R. 38 M. 608. . 
5. (1869) 6 Bom. H. C. R. 191. 6. (1888) I. L. R. 12 B. 584. 


T. (1915) 29 M. D. a: 389. ‘70O 78. (1902) I'L. R. 26 M. 839, 
` (1918) I. L- R97 M. 822. 
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an indefeasible right to property. Board’s Standing Orders, O. 52. 


No value is placed on the mineral rights in computing the .value 
of the rights parted with and in settling the quit-rent. The 
result of the eniranchisement is to create a tenancy between the 
State, andthe Inamdar. The rights of the State to minerals are 
not affected. Reference was made to Hari VAYAN v. Sri 
kamchakravarti 1. : 


T, R. Venkatarama Sastri for Respondent: 


The Government ‘both under the grant and after the 
enfranchisement reserved no right to itself in the lands granted, 
except a right to quit-rent. | 


“The Government parted with all its rights in the land ‘antes 
the enfranchisement. The original grant might. have . been of 


. lands already under cultivation or of waste land.. The Govern- 


ment granted the land with all rights. There is no reservation 


‘in favour of the grantor. So far as the Government was concerned, 
„it divested itself of all its rights. To safeguard the rights of 
the ryots already on the land, Act VIII of 1869 was passed. 


Reference was made to Act IV of 1862; 33 and 34 Vic,; 


Board's Standing Orders, O. 52, Rules 3, 7,9 and 28, App., 


p. 182, Vol. II. This is a whole village inam. The right of the 
inamdar to waste and poramboke is the same as that of the 
Zemindar, Gunnaiyan v. Kamakshi Iyer 2. The Inam title-deed 
conveys the poramboke etc. Whenever the grant is only. of the 
revenue, the usual form of the sanad is that given in Gunnaiy an 


vi Kamakshi Iyer 2. The only use to which the lands in 


question can be put to, is quarrying. The Government granted 


‘me nothing in these lands if they did not grant the rocks. 


The original grants are not the subject of construction in 
this case, buf only the grant by the Inam Commissioner. The 
Government itself purchased a portion of the lands from the 
grantee.after paying compensation; the Government also purchased 
stones quarried from this very land. [Abdur Rahim, O.C.J-—Is 
the Inam: Commissioner’s: decision final and is the title re- 
cognised by him binding on Government ?] Yes. See Sethu- 
madhavachariar v. Kecy., of State 8. The Board of “Revenue 
did not pretend to be entitled to royalty. from .the Inamdar till 


1. (1909) D. R. 87 1..a. 136. 2. (1902) I. L. R. 26 M. 339, 850. 
8. (1914) 1 L. W. 941, 


ya 
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1913, when they anette O. 25 cf the Standing Orders, 0.15 
of the Standing Orders (1890) did not contain a similar provi- 
sion. The fact that the Government have changed their opinion 
subsequently to 1890 is immaterial, The Government ought not 
to be allowed additional assessm2nt by indirect means in 
express contravention of the Inam title-deed and the solemn 
promises of its agent, the Inam Commissioner. The subsequent 
acts and declarations of Government are relevant evidence and 
show that the Government for a long time treated the grant as 
including the minerals. Nawab Ajaiuddin Ali Khan v. Secretary 


of State 1, Brett v. Ellaiya 2, Rajazcpalacharyalu v. Secretary 
y 


of State 3 


When the Crown grants land. without express revervation, 


all rights therein pass to the grantee: Stephen’s Commentaries BI. 


Il, Bk. IV, Part I, para, 8. The decision in Woolley v. A, G. or 
Victoria * has’ been misunderstood by Spencer, J. The decision 


expressly confines itself to gold and silver and does not apply tc’ 


other minerals. The rule of construction is the same whether it: 
is a Crown grant or not. If the granz is clear in terms, effect will 
have to be giyen to them even as against the Crown. ‘Lord 
Commissioners v. The Commissioner for “the City of Sydney 5; 
In re Antaje Keshav Tambe ô. 


In England, a tenant impeachabls for waste can quarry mines 
if that is the only mode of enjoying ihe land, `. Goodeve's, Law 
of Real Property, 5th Edn., p. 283. 


The effect of the A T was not to restrict the 


rights of the grantee to the melwaram. The cases cited on the 
other side are all cases where the quastion arose between. the 
Inamdar and the person claiming to be on the land and. not 
between the Government and the landlord. They are not cases 


where any question of the reservation Of rights by Government 


arose. 


The Government Pleader (V. Ramesam) in reply : 


The difference between the present- title-deed and the form of | 
the title-deed given in Gunnaiyan v. Kamakshi Atyar 7, is im- 


~ Yaaterial. 

1. (1904) IL L: R. 28 M. 69. 2. (1869) 18 M. I. ʻA. 104, 110: 
- 8. (1918) I. D. R. 88 M. 1025. 4. (1877) L.R. 2 A. C. 163. 

6. (1859) 12 Moo. P. O. 473 at 497. 6. (1898) I. L. R18 Bom. 676. 


‘7, (1902) I. L. R, 26, M. 339 at 347, 


i 
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r \ 


The Sderé- a 


The Inam Gouniiesioners function was only to recognise 
and confirm the original grant. and not to add to or vary the 
grant. Gunnayan v. Kamaksli Aiyar 1, 


[Abdur Rahim, Offg, C. J—Are the words in- the Inam 


title-deed, conveying the waste,-etc., useless. ] 


In so far as they vary the original titleedeed. The contrast 
between the Old and the New Standing Orders of the Hoard of 
Revenue, is not striking, at ary rate, so far as the Government's 
rights to minerals are concerned. Secretary of State v. Kasturi 
Reddi * does not consider tke powers and. acts of the Inam 
Commission. The declaraticns and subsequent conduct of the 


_ Government officials cannot affect the grant. Secretary of State v. 


J anakiramayya 3. 


. Reference was made tc Aot VIII of 1869, 33 and 34 Vie; 
Mariasusai Mudaliar v. The Secretary of State +. Standing 
Orders of the Board of Revenue, O. 52, Vol. II., p. 180, and 
Rules 4, 7, 8 and 29 of the Eules for the Inam Commission. 

_ -The Court delivered the following 


' Judgments :—The Offic ating Chief Justice.—I agree in the 
judgment which my learned brother Seshagiri Aiyar, J. is going 
to read. 


Seshagiri Aiyar, J :—The facts of the case are fully set out 
in the judgment of Spencer, J. The question on which the 
learned Judges differed relates to the right of the Government to 
levy seigniorage fee on the stones quarried from the lands of the 
plaintiffs. The village in which the lands are situated was granted 
by the Nawab of the Carmaticin 1750. It was enfranchised 
in July 1865. It is conceded that since the enfranchisement 
Government acquired lancs of similar quality and description to 
those from which stones are quarried from the plaintiffs, under 
the Land Acquisition Act arid paid them compensation (Mx. B.). 
This document also shows that the Government purchased stones 
quarried in the village. from the plaintiffs. But after .some 
preliminary correspondences, the Government claimed seigniorage 
fee at a particular rate and levied the same in or about November 





1. (1902) LL. R. 26 M. 399 © 2, (1902) I. L.R, 26 M: 268. 
8 (1914) 29 M, L. J.8 89. .- 4. (1905) 16 M, L, J. 350, 
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1907. The ‘question for decision is whether the Government is ‘The Score. 
| tary ‘of State 


entitled to this royalty: - : . for Toate, 

The learned. Government Pleader’s main contention was sfair 
that the position of an Inamdav- after enfranchisement approxi-. Onari 
mates to that -of a ryotwari tenant, and not to that of the Zamin-. 
dar, and that consequently the holding is subject to the levy’ of 
royalties on minerals in the lands, He referred to the well 
recognised principle that ordinarily a grant to an Inamdar except. 
in cases of waste lands shall be presumed to be that of the mel- 
waram only and not of the land itself (see Narasimhalw v. 
Narasimhalu 1; Rajya v. Balakrishna Gangadhar 2; Lakshmi- 
narasimha Row v, Sitaramaswami 3; and Suryanarayana v~. 
Potanna 4). But I do not think this presumption helps us to 
solve the question. Al that these decisions lay down is that as 
between the tenant and the land-holder, the presumption is ‘that 
only the right of the Government to the revenue on the land was 
granted originally. There is no suggestion that in making the 
grant any reservation was made in favour of the grantor. Wheth- 
er the land belongs to the grantee or only the right to mel- 
waram from*the tenants in occupation, gua the rights of the 
grantor, everything was parted with. He denuded himsef of all 
his rights, whatever the respective rights of the ryot and the land- 
holder may be in the.soil. 


Mr. Ramesam next referred ‘to the rule of law that, ‘A 
grant from the Crown is construed most strictly against the 
grantee, and most beneficially for the Crown, so that nothing will 
pass to the grantee but by cleaz and express words,’ and quoted 
Vaman Janardhan Joshi v. The Collector of Thana and the 
Conservator of Forests 5, The Collector of Ratnagiri v. Antaji 
Lakshman 6 and The Secretary of State for India v. Janaki- 

. ramayya 7 in support of this principle. On the other’ hand Mr. 
Venkatarama Sastriar referred us to Lord Commissioners v. The 
Commissioner for the City of Sydney, 8 In re Antaje Keshav Tambe 9 
and Balbir Singh v. The Secretary of State for India in Council, 10 

_ for the position that in interpreting grants, the Crown and the 


1.' (1906) 16M. L. J. 338. a. (1905) I, L.R. 29 B. 415. 
3, (1918) 24 M. L. J. 288. « 4. (1913) I. L. R. 38 M. 608. 
5. - (1869) 6 Bom. H C. R. 191. 6. (1888) I. L. R. 12 B. 584, 
7. (1915) 29 M. L. J. 389. ' © 8. (1869) 12 M. P, C. 479. 
9. 


(1898) I. L, R. 18 B. 670. ‘ 710. (1899) I. L. R. 22 A. 96, 
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subject are bound by. the same rules of gonstruction. The two 


propositions appear incompatible only on -the surface. A closer. 
examination shows that the two classes of cases do not clash with 
each other, The ordinary rule is that in construing the words of 
a grant, the same -principles of common sense and justice must! 
apply whoever may be the grantor., Where the. words are not 
sufficiently clear to gather the intention of the grant, then the 
doctrine “ that if the King’s grant can enure to -two intents, it 
shall be taken to the intent that makes most for the King’s benefit ” 
may perhaps apply. Therefcre the primary duty of the Court is 
to try to give a meaning to the document evidencing the grant and 
to see whether by itself, it is not self-contained and plain. 

_ Now, looking at Exhibit I in this light, I fail to see any. 
necessity for invoking the aid of presumptions. The document 
says, “ A perpetual shrotriem was granted ” and that the grantee 
was “ to appropriate his own use, the produce of the seasons ” etc, 
To my mind, the grant is unembiguous and clear and conveys all 
that the grantor had in the scil. If the grant was in itself defec- 


‘ tive, I do.not think that the enfranchisement would enlarge its 


scope. I agree with the learned Governinent Pleader that-the 
title-deed of the Inam Commissioner confers no higher title than 
what was originally granted. Aci IV of 1862, Madras, was 
designed to convey to the Inamdars the reversionary rights of the 
Government in consideration of an annual quit-rent. Butas this 
Act was construed to mean that the enfranchisement was in the 
nature of a fresh grant of property oy the Government, Act VIII 
of 1869, Madras was passed which declared that ‘ Nothing con- 
tained in a title-deed,......... ......cc cece aes “v6 ane the interests 
of any person other. than the Inamholder,” or “ confer any right 
to land which he would nat otherwise mon ” It is enough in 
this connection to refer to the historic judgment of Bashyam 
Iyangar, J., in Gunnavyan v. Kamakshi Aiyar 1 wherein it is 
stated that the proceedings in enfranchisement cannot operate to 
confer on the Inamdar any additional rights. See also The Secre- 
tary of State for India v. Jcnakiramayya 2. At the same time, 
it must be remembered that any declaration or finding by the 
Inam Commissioner regard_ng ihe nature and extent of the grant 
will bind the Government. (Sethumadhava Chariar v. The Secre- 
tary of State for India in Council 3). 


1. (1902) I. L. R.26 M, 88%. . 2. (1912) I. L. R. 37 M. 822. 
8. (1914) L L. W. 941, , 
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- Comparing the positions occupied by the three classes of 


people who hold lands im this Presidericy, it seems to me that tne 


Inamdar is in the samé position as the. zamindar who obsainad 
his sannad by.the permanent settlemént. It is ‘true that undar 
Regulation 25 of 1802, the Government reserved to itself on_y 
certain specified privileges in-the lands granted to the zamindar 


and {hat royalty on minerals is not among the reserved rights (8.4 . 


of the Regulation). There is no such clause in the case of Inam 
grants. But the Government in enfranchising the Inam reserved 
to itself only a right to a small quit-rent until purchase by ths 
grantee, The fact that the land becomes freed from all liability 
to assessment after paying 20 or 30 years quit-rent shows that 

‘the freehold in the property has been completely parted with. 
' The quit-rent is not subject to periodiéal revision. Thé position 
of the ryotwari holder is very different. 

It has been held that the right of the Inamdar with respect 
to the porambokes is the same as that of the zamindar, Gunnaiyan 
v. Kamakshi diyar t. ` See also Maclean’s Manual of Administra- 
tion, page 124. In the Estates Land Act, he occupies the same 
position as the Zamindar. I therefore do not see any force in the 
argument of the Government Pleader that the Inamdar has no 
more rights than an ordinary ryotwari tenant. The decision in 
Har, Narayan Singh v. Sriram Chakravarthi 2 to which our 
attention was drawn related to a case of a permanent lessee 
from a zamindar and their Lordships’ of the Judicial 
Committee held that such a transferee did not acquire a right 
fo quarry minerals. The suggestion that an Inamdar is only a 
permanent lessee from the Government is opposed to Act IV of 
1862, Madras, and to the language of the grant in this case. 

Mr. Venkatarama Sastriar pressed another argument before 
us.- The conduct of the Government in paying compensation 
under the Land Acquisition Act and in purchasing stones from 
the plaintiffs precludes them from claiming any royalty. I do 
not think that the learned Vakil can contend that there is any 
estoppel ; but the conduct is evidence of a declaration on the part 
of the Government that they have not the rights now claimed. 
It is also noteworthy that the Board of Revenue in the earlier 
years held that the Government have no right to any royalty from 
the Inamdars. See Order XV in 1890 edition of the Standing 
Orders. In the revised edition issued in 1918, in Order XXV, 

-I (1902) I. b. R. 26 M. 850. 2. (1909) L R. 837 La. 186. 
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the Bos of Revenue indicates'that the Government have this 
right. In my opinion the'purchase, the grant of compensation, 
the earlier declaration are all evidence against the present claim’ 


of the Government: vide Nawab Ajajuddin Ali Khan v. Secre- 


tary of State 1, Brett v. Ellaiya 2 san Rajagopalacharyalu v- 
Secretary of State 3, 

_ For all these reasons, my conclusion is that the decision of 
Sadasiva Aiyar, J. is right and that the appeal should be dismiss- 
ed with costs. The-costs must be paid within 3 months. 

Phillips, J :—I agree. 
'A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—Mr. Justice Beshagiri . Aiyar and Mr. Justice 
Napier. ' 


Raman i ar: Appellant * (8rd Defendant) 


Satha Cudia and others ... Respondents (Plaintiff and 
defendants Nos. 1,2 and 4) 

- Hindu Law—Joint Fomily—Alienation by falher—Sons’ suit to set aside as 
regards their share— Decree setting aside sale and share allotted to sons—Subse- 
quent suit by purchaser to recover share of purchase-money from sons—Maintain. 


‘ability—Nature of decree to be passed—Value of property left to vendee if can be 


deducted from his debt. 
Where a sale by the father of the EE to the plaintiff of family property 


was in a suit brought by the defendants after the death of their father, declared 
‘invalid as regards their 5/6th share and the said share was allotted to them on 


partition, held, in a suit subsequently brought by the plaintiff against the defend- 
ants to recover 5/6th of the consideration paid for the sale on the allegation” that 
the consideration failed to that extent, the basis of the suit being the pious obliga- 
tion-of the defendants to discharge their father’s debt which was ‘neither illegal 
nor immoral, that (1) theplaintiff was not bound to have put forward the claim 
in the previous suit and his failure todo so did not bar his agitating his right 
in a fresh suit and (2) the decree of the Court below which made the assets of the 


father in the hands of the defendants and their own joint family properties liable - 


for the decree was, under 8.62 of the Code of Civil Procedure, 1908, perfectly 
a, 
Quære: whether in reoh a suit the value of the 1/6 share of the property left 

to the plaintiff should not be deducted from the debt advanced to the father. 


Second appeal against ‘the decree of the District Court of 
Tinnevelly in A. S. No. 151 of 1918 preferred against the decree 
of the Court of the District Munsif of Tinnevelly in O S. No. 37 
of 1912. 

M. D. Devadoss for Appellant. 


C. S. Venkatachariar tor. Respondents. 


* S. A. No. 1426 of 1914. E - 28rd August 1916. 
r - (1904) I. L. R. 28 M. 96. 2. (1869) 18:M. a 104 at 110, 
8. (1918) I. L. R- 388 M 1026. 


- 
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The Court delivered the following 

Judgment :—The father of the defendants sold certain family 
properties to the plaintiff in 1894. The vendor died in 1904. 
The defendants sued the plaintiff in 1905 for possession on tke 
ground that the sale was not binding on them. The litigation 
went up. to the High Court, and it was there decided that the sals 
qua the father’s share was good, but that the defendants’ 5/6th 
share in the properties was not bound by it. -© With the consent 
of all the parties, the defendants were allotted their 5/6th shar= 
as on partition. — 

The present suit is to recover 5/6th of the consideration paid 
for the sale of 1894; on the allegation that the consideration 
failed to that extent, when the High Court held that the plaintiff 
was entitled to only 1/6th of the properties sold. ~The basis of 
the suit is the pious obligation of the defendants to discharge 
their father’s debt which was neither illegal nor immoral. The 
courts bélow have decreed the claim. 

Before dealing with the main point argued, we may dispose 
of some of the objections to the form of the decree. It was 
argued that if the foundation of the action is the failure of con- 
sideration, the*plaintiff should not be allowed to retain 1/6th of 
the property, as if jt represented a sixth of the debt, but that its 
value should be deducted from the debt advanced to the . father. 
The analogy of Ss. 14 and 15 of the Specific Relief Act may assist 
this contention. But the point not having been raised in the 
courts below and the materials available for apportioning the value 
not being available we must decline to consider the question. 

The second objection is as to the phrasing of the.decree. 
The decree as it stands makes the assets of the father in the 
hands, of the defendants and their own joint family properties 
liable for. the decree. Whatever may have been the difficulties in 
passing such a decree under Section 234 of the old Code of Civil 
Procedure, it'seems to us that under Section 52 of the new Code, 
such a decree is perfectly legitimate. See Kameswaramma v. 
Venkata Subba Row 1, 

The main contention is iat as the properties in suit were 
exonerated from liability in the previous suit, the plaintiff is not 
entitled to any relief as against them in this suit. In the former 
litigation, the present plaintiff was defending his title, and he 
could not have legitimately ‘advanced, what strictly speaking 
= ‘1, (1914) I. D. R. 88 M. 1140, 


‘Raman 
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Saths 
Cudumban. 
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Pend would be a counter claim, a right to be paid any portion of the: 
` Consideration in case the sale to any extent was held invalid. No 
doubt, Courts, often, to prevent unnecessary litigation, adjust the. 
rights of the parties by a consideration of what is generally 
termed “equities on setting aside a sale’. But it cannot be said 
ne that the plaintiff was bound to have put forward this defence, and 
‘that his failure bars his agitasing his right in a fresh suit. -The 
general practice, on the other hand, is to permit such suits to be 
instituted.: In Shiam Lal v. Ganeshi Lal 1, in the creditor’s suit 
against both futher and son, the son was held not liable and 
a decree was passed against the father alone. On this decree, 
the joint family properties were attached. ‘The son sued fcr a 
declaration that the attachment would not bind his interests, 
The learned Judges held that unless the decree debt of the father 
was illegal or immoral, the liability of the family property, on the 
‘pious obligation, cannot be questioned. In Periasami Mudaliar v. 
Seetharama Chettiar, 2a Eull Bench of this Court held that a 
decree debt against the fasher, which was held unavailable to 
attach the family property, would furnish a fresh cause of acżion 
for a suit against the sons. It was suggested that whatever 
may be the rule of law, ia regard toa decree debt, the same 
principle cannot apply to what in reality is an unliquidated 
claim for damages against the father. We are unable to 
. accept this view. There was a debt due from the father 
when the properties were sold. The sale was held in the last 
litigation to have wipéd.of one-sixth of that debt. The 5/6th 
remained unpaid, The present suit is to recover that portion of . 
the debt. See also Yanamandra Papiah v. Lanka Subba 
Sastrulu 8. The decision cn Stvaganga Zamindar v. Laksh- 
mana £ does not really help the appellants. The learned ‘Judges 
held that, in that case, although the father purported to convey a 
full interest, he was not’ competent: to do so, and that the vendee 
' must be deemed to have'purchased only the life-interest. In this 
view, the Hindu Law liability of the son did not arise. 


We hold, for the reasons already given, that the decrees of 
the Courts below are righs, and dismiss the second appeal with 


Satha 
Cudumban 


costs. 
A, S. V. 
iene a ee 
1. (1905) I. L. R. 28 A. 288. 2. (1904) 1.L.R. 27 M 243. s.o. 14 M.LJ. 84. 


8, (1914) 27 M;L. J. 276, _ 4. (1883) I. L. R. 9 M. 188, 
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ts . PRIVY GOUNGIL. =)” 


Present :— Lords ‘Atkinson and Parker of Yed EN aN Sir 
‘J ohn Edge and Mr. Ameer Ali. TE 


{On appeal from the Court of Judicial Commissioner of Oudh. ] 


Chandrika Bakhsh. Singh ... Appellant * 
Raja Indar Bikram Singh | Respondent. 


Hindu Law—Mitakshara School—-Widow—Gift of property with consent. of 
reversioners—Donee i in possession —Suit for declaration of title against str angers we 
widow's life-time—Right to sue. 


A Hindu widow who held an Oudh Taluka as the heir of her husband, with the 
consent of the next reversioners, made by a deed of gift, an absolute transfer of éhe 
astateand put the donee in possession. The donea then applied to the Revenue 
authorities for mutation of names in his favour but on respondent’s objection his 
application was rejected. He then sued fora declaration of his title as proprietor, 
making the respondent, the widow and the reversioners parties. The widow and the re- 
versioners supported him. The litle of the respondent was found against and the first 


Gourt gave a decree in plaintiff's favour. The respondent appealed. Pending the appeal 


the widow died and the reversioners who brought themselves in as parties to the 


appeal again supported the gift. At ths hearing of the appeal, the respondent’s corn- 


sel did not contest the finding as to his title. Nevertheless the judicial commis- 


sioner on & consideration of the widow's powers ło make a gift, held that she had 


none and dismissed the suit. On appeal to the Privy Council. 
Held that the suit not being one for ejectment of a defendant in possession in 


‘which it would have been necessary for the plaintiff to prove a better title in him- 


self to possession than the defendant but one for a declaration of title by 2 plaintiff 
who was and is in possession, and the respondent being ou his showing an imperti- 
nent intervener in, another persons affairs he had no right to contest the decla- 
ration of title which plaintiff had obtained and the appeal ougat to have been 
dismissed. 


Appeal from a TAN and decree ‘of the Court of the 
Judicial Commissioner of Oudh dated May 25, 1911, which reversed 
a judgment and decree of the Subordinate Judge of paravansl 
dated Jan. ə, 1910. > `> 

The facts of the case are sufficiently set t forth i in their Lord- 
ships’ judgment. 

DeGruyther, K. C..and O° Gorman for Appellant submitted 
that the lady had absolute power of disposition which was. void- 
able only at the instance of reversioners. The respondent having 
given up the question of his own title to the i he had no 


lotus standi to maintain the appeal. 


* 22nd June, 19156. ee ee 
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A.M. Dunne and B; Dube fox the Respondent :—The appellant 


chad no cause of-action-against the respondent and that his claim to 


the proper ty was not maintainable on account of the widow. having 
only a limited estate and thezefore could. not convey absolute 


_ property therein. 


l 


Counsel for the appellant was not called upon to reply - 
The judgment of their’ Lordships was delivered by 


_ Six John Edge :—This i is .an appeal from a decree, ‘dated the 
25th May, 1911, of the Court of the Judicial Commissioner of 
Oudh, which reversed a decree dated the 3rd January, 1910, of 


-the Subordinate J udge of Barabanki and dismissed the suit with 


costs. 


The facts necessary for the decision of this appeal may. be 
briefly stated. The dispute rəlates to the appellant’s title to- an 
Oudh taluka, known as Mahgawan, which was an impaitible 
estate. The parties are Hindus, subject to the law of the Mitak- 


‘shara. On the 13th December, 1904, Babuain Maharaj Rani, who 


held Mahgawan for a Hindu widow's interest, made, by a’ deed 


‘of gift, an absolute transfer of Mahgawan to the appellant, and 


he obtained possession. To ihat transfer Mahabir Singh and his 
younger brother, Bechu Singa, were consenting parties. ‘At the 
time of the transfer Mahabir Singh was the heir to. Mahgawan 
expectant on the death of Babuain Maharaj Rani, and the ‘appel- 
lant is his only son. Upon the transfer to him’ the appellant 
applied to the Revenue authorities for mutation of names in his 
favour. On the 9th January, 1905, the respondent, who was not 
a member of the family whizh had held Mahgawan, filed objec- 


tions to mutation of names keing made in the appellant's favour, 


alleging that Babuain Maharaj Rani had no power to transfer the 


estate, and claiming title to it in himself under an alleged will of 


1866 of Babu Pirthipal Singh, who had been the husband of 
Babuain Maharaj Rani. =n consequence of the respondent's 
objections, the Revenue authorities on appeal rejected the appel- 
lant’s application for mutasion of names, and the appellant, in 
order to clear his title and obtain mutation of names, was com^ 
pelled to bring this suit. He brought this suit- on the 11th 
December, 1908, in the Court of the Subordinate Judge of 
Barabanki for a declaration of. kis title as Rs eae ’ of 
Mahgawan. oo en a 
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' To the suit the respondent, and ‘Babuain Maharaj Rani, 
Mahabir Singh, and Bechu Singh were made defendants.. By 


their written statements Babuain Maharaj Rani, Mahabir Singh, ` 


and Bechu Singh admitted the appellant's title, and ` Mahabir 
Singh and Bechu Singh expressly alleged that it was “with their 
consent that Babuain Maharaj] Ran. had executed the deed of gift 
of the 13th December, 1904, and that they had on the 9th Novem- 
ber, 1908, executed deeds of relinquishment in favour, of the 
appellant, who was in proprietary possession of the taluka. 

The respondent in his written statement denied the appel- 
lants title, did not admit that Babuain Maharaj Rani had 
executed the deed of gift of 1904 ; denied that she had any power 
to transfer the estate to the appelant; did not admit that ths 
appellant was in proprietary possession; alleged that Mahabir 
Singh and Bechu Singh were not legitimate; alleged -that the 
nearest reversioners were persons’ whom he described as Girdhare 
Singh and Kalka Singh; and asserted title in himself through the 
alleged will of 1866 of Babu Pirthipal Singh. 

. The Subordinate Judge of Barsbanki found that Babuain 


Mahara] Rani had executed the deed of gift of 1904 in favour of 


the appellant with the consent of Makabir Singh and Bechu Singh, 


who were, he found, legitimate ; that the taluka passed under that 


deed of gift to the appellant ; that the appellant was then and had 
been-since the date of the deed of gift-in proprietary possession of 
the taluka ; that Girdhara Singh and Xalka Singh were fictitious 
persons; and that Babu Pirthipal Singh had not made the alleged 
will of 1866 ; and gave to the appellant a declaration that he was 
the absolute proprietor of the properties detailed in Schedules 
A, B, and C.to the plaint, and would continue to be such proprie- 
tor after the death of Babuain Maharaj Rani. 


From that decree the respondent on the 3lst March, 1910, 
appealed to the Court of the Judicial Commissioner of Oudh, 
making the appellant and Babuain Maharaj Rani respondents 
to his appeal. In June 1910 Babuain Maharaj Rani died. On 
the 9th February, 1911, Mahabir Singh and Bechu Singh 
respectively filed petitions and-affidavits in the appeal in the 
Court of-the Judicial Commissioner, - in which .they asserted 
that the deed of gift of the 13th December 1904, had been 
executed by Babuain Maharaj Rani >y their‘advice and with 
their consent; that the deed was valid, and, that. Babu Chandrika 
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Bakhsh Singh had been pus in proptietary possession of the 
taluka at the time of the execution of the deed, and they prayed 
to be added as respondents tc the appeal. On the 24th March, 
1911, Mahabir Singh and Bechu Singh were by ordet of the 
Court of the Judicial Commissioner added as respondents to 
that appeal. 

When the appeal came on for oor in the Court of the 
Judicial ‘Commissioner, Raja Indar Bikram Singh, through his 
counsel, informed the Court shat he did not contest the decision 
of the Subordinate Judge as to the alleged will of 1866, or as to 
the non-existence of the alleged reversioners Girdhara Singh and 
Kalka Singh, or as to the execution of the deed of gift of the 
13th December, 1904, and his counsel confined his contention 
in opposition to the decres of the Subordinate Judge to an 
argument that the. deed of gift did not represent any genuine 
transaction, and that Babvain Mahara) Rani had remained in 
possession, and had no power to confer any valid title upon 
Babu Chandrika Bakhsh Singh. 

. The, suit was not a suit for the ejectment of a defendant 
hö was in possession, in which the plaintiff would have to 
prove a better title in himself to the possession of the property 
than the title of the defendant. On the contrary, it is a suit for 
a . declaration of title by a plaintift -who was and is in possession. 
The Subordinate Judge had found that Raja Indar Bikram 
Singh :had no title, and. woen the correctness of that finding 
was not disputed in the Gourt of the Judicial Commissioner of 
Oudh, it should have been apparent to the Judges of that Court, 
who were hearing the app2al, that as Raja Indar Bikram Singh 
had .failed to prove that he was, even remotely, concerned in 
the title to Mahgawan end in the right to the proprietary 
possession of that taluke, he had no title to protect and no 
interest which could givehim a right to contest the declaration 
of title which Babu Chandrika Bakhsh Singh had obtained, and 
that the appeal to that Court should be dismissed. Raja Indar 
Bikram Singh was a mere impertinent intervener in another 
person’s affair. The Juiges who heard the appeal, however, 
instead of dismissing it, went into a long and, under the 
circumstances, a purely academic discussion as to the powers of 
a Hindu widow to dispose of property, and finally allowed the 
appeal and dismissed the suit with costs, 
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Their Lordships, at the conclusion;of the argument, humbly 
advised His Majesty that this appeal should: be allowed ; that: the 
decree of the Court of the Judicial: Commissioner of Oudh shouid: 
be. set aside. with costs; and the decree of the Subordinate J. a 
of Barabanki restored. i - 

The respondent was ordered to pay the costs of the appeal 
Solicitors for Appellant:—T. L. Wilson & Co. i 
` Solicitors for Respondent :-— Barrow- Rogers. and Neville: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Phillips. E, 


Maduru Brahmayya | ... Appellant * (1st Cr. Petitionér). 
’ Y. i P l i 
Vedula Vellamma (died) and = Respondents (Petitioners Cr. 
others. _ (Petitioners 2 tod and L. 

á =. Rs. ofthe Petitioner). 


Civil Procedure Code, O. 48 R. 1 (w)—0. 47, R. 7 (1)— Scope of--Order grani- 
ing review—Appea] from—Omission to state grounds for allowing review—-Ef fect 
of —O. 47 R. 4 (2). 

The change in the language of O. 47 R.7 (1) of the Civil Procedure ‘Code, 
1908, is attributable toa mistake on the part of the Legislature and does not 
involve @ deliberate departure from the law ‘As enacted | in S, ga of the eiva 
Procedure Code of 1882, g 

The right of appeal given by O. 43 R.: 1 (w) against an order granting a review 
is not a general right of appeal but is controlled by O. 47 R. 7 (1). 

The intention of the Legislature i in enacting O, 47 R. 4 (3) of the new Civil 
Procedure Code omitting the provision in the Old Code requiring a Judge to record 
his reasons for granting a review, is that the grounds which satisfied a Court thas 
its own judgment requires reconsideration should not be subjected to arene 
comment in a Court of appeal. 

Appeal against the order of the Court of the Subordinate 
Judge of Kistna at Bllore in Civil Miscellaneous: Petition No. 207 5 


of 1912 (in O. 8. No. 12 of 1889). 

-© - FV. Ramesam for Appellant. l 
P. Nagabhushanam for Respondent. “. 
The Court delivered the following 


3 


_ Judgment :—This.case is typical of the want of Care, | preci- 
sion and information with which execution applications are pre- 
sented to courts. The decree was. passed on the 31st.of March 1900, 


* A. A, O. No. 199 of 1918.» > +; 24th Tuly,1916. 0) 1) 
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‘The-applications made from 1903 up to the one we are dealing 
with, were all dismissed owing to failure to comply with the 
requirements of the law.’ The application of. the 22nd March 
1912, just within a few days cf 12 years was so defective that the 
court had to return it for amendment no less than six times: 


This went on till the 28th June 191%. On this’ date, the Subordi-. 


nate Judge felt bound to dismiss the application, as the particulars 
he called for were not furnished. A perusal of the B diary shows 
how negligent was the conduct of these proceedings. Then we 
enter upon another stage. On the Sth of July, an application for 
réstoration was presented accompanied by affidavits which arè 
as inadequate as any can be Here again, the B.- Diary.shows 
that the Court had to return the petition for amendment- more 
than once. After the amendments were made, “Batta was not 
paid as directed,” and the cocrt dismissed the restoration applicà- 
tion on the 14th of August 1912. Then an application for restor- 
ing. this dismissed restoration petition was made, and that was 
granted on. the 18th of November 1912, and final orders were 
passed on it on the 25th of March 19138. One cannot help saying 
that the way this petition has been conducted is calculated not 
only to unduly and unnecessarily waste the time of the court, but 
to endanger, seriously the interests of the parties. 


“We now proceed to deal “with the petition ‘on the merits. 
Mr.  Nagabhushanam has taxen the preliminary objection that 
the appeal is incom petent inasmuch as it is based on grounds 
other than those to on an appellant is restricted by Order 47 
Rule 7 


The question has been argued at length by the learned vakils 


on either side. The first matter which attracts attention is the ` 


peculiar’ wording of the Rule. Clause (1) says that “an order 
granting an application may be objected to on the ground that 
the application’ was in contravention of certain provisions, 
Clause (a) does not require much notice. The expression appli- 
cation or order would be equally applicable to the provisions of 


Rule (2) although there can be no doubt that the Legislature had’ - 


in mind the contingency of the order granting the review being 
made by another Judge ratker than the fact that the presentation 
of the application was to a different: judge. But when we come to 
clause (b) the inappropriateness of the wording is manifest, R. 4 
(2) relates.to fhe-granting of the application. There- can be no 


~ 
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doubt: that.the grounds.of appeal will -ordinarily be - directed 
against the order granting the Review. Clause (c) may- refer to 
the application itself and not to the. final order. 


' The language of the old code appears to express the inten- 
tion of the Legislature more clearly. although the words “the 
admission may be .objected to” in S. 629, can hardly apply to 
clause (c) which corresponds to clause (c) of R. 7 (1). -We have 
been trying to find out whether. the change in the language indi- 
cated any deliberate departure from the old law. As the word 

“application ” would convey no meaning as applied to clause (b). 
of R. 7 (1) we are constrained to think that the change is attribut- 
able to mistake and not to a deliberate change in law. 


The next-point for consideration is, what are the limitations 
on the right of appeal when a Review is granted. We agree with 
the conclusions which the-other High Courts have adopted that 
O. 43 R. 1 (w) does not give a general right of appeal, but that it 
is controlled by 0. 47, R. 7. See Hari Charan Salia v. Baran 
Khan 1, -Ali Akbar v. Khurshed’ Ali 2. In Srinivasa Aiyar v. 
Nataraja Ain yar. 3, thin view was accepted in this court. 


Mr.. Ramesam’s santana is that- ‘even-in this view, the 


elini to R. 4, in R. 7, 1 (8) is to all the clauses in R. 4 and 
not to cl. (2) of it only. Prima facie the contention seems. plau- 
sible ; but’ on looking into the matter closely, it is clear that cl. (1) 
of R. 4 is not within the rule, because it speaks of the rejection 
of the application and not of the granting of it. In the ‘view that 
we have taken that the word “application” in R. (7) means 

“order,” this contention of the learned Vakil must be’ negatived. 
The ‘authorities are also against him. Manindra Chandra Roy 
Chowdhury v. Balar an Das * and Ae Akbar v. Kurshad %, 
Mr, Ramesam suggested ‘that although the sufficiency-of the ground 
for admitting a review may not be open to criticism by the 
Appellate Court, if the Lower Court does not state in terms tkat 
there are sufficient grounds, the Appellate Court is entitled te 
set the order aside. Some observations in the Bombay and Persia 
S. N. Company Limited v. The S.S. “Zuar,” 6, lend| support to 

1. (1914) L. L. R. 41 C. 746. 2. (1905) 1. L. R 27A. 695. 
- 8. _(1915) 2 -L.-W.-866.-. —— ~.  -- --—4—- {(1909)11-G, L- J-l6łl-—- - 
6~- (1887) 1. L. R42 B. 171, - 
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this contention. We are unable to accept it. As pointed out by 
Mr. Nagabhushanam, the old Code enjoined upon the Court the 
necessity for recording its reasons for noting that there are sufficient 
grounds. These words have been omitted in the new code. Fur- 
ther, it is only reasonable to essume that a Judge granting a review 
is satisfied that there are sufficient grounds for doing so. As pointed 
out by- the Judicial Committse in In the matter of the petition af 
Hadjee Abdoollah Reasut Hossein v. Hadjee Abdoollah 1 the Legis- 


` lature does not contemplate tie calculation of degrees of sufficiency. 


The obvious intention of the Legislature is that the grounds which 
sdtisfied a court that its own judgment requires re-consideration, 
should not be subjected to adverse comment in the court of appeal. 
We must thérefore hold that as the grant of the review does not 
contravene cl. (2) of S. 4, the fact that the reasons of the Sub- 
ordinate Judge are not satisiactory for entertaining the application 
is nota ground which is open tc the appellant. At the same 
time, we must express the cpinion that the order of the Subordi- 
nate Judge is very unsatisfactory. The only ground assigned for 
granting the application is that the decree-holder was a woman, 
although the fact that she had two adult sons who conducted the 
execution proceedings was known io the Judge. We dismiss the 
appeal. Under the circumstances of the case, we rnake no order 
as to costs. 


t 
4 


` An objection: was taken to the grant of review on the ground 
that the Subordinate J udge was wrong in restoring the reyiew 
petition when it was dismissed for non-payment of the batta, No 
petition questioning the restoration has been filed before us. That 
matter may have to be considered when there is a petition before 
the court. We dismiss ths patition solely on the ground that no 
appeal lies on the ground taken before us. 


A. V, V. 
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IN THE HIGH. COURT OF JUDICATURE | AT: MADRAS: 
"O [FULL BENCH) a a 


Present :—Mr. abaw Rakim, Officiating Chief J age Mr, 
Justice Seshagiri Aiyar and Mr. Justice Phillips. ©... - 


to 


‘Aiyasamier (dead) and others ... Appellants * ~(Petitioner— 
Yd mi Plaintiff and + his Legal 

+ D. . ‘Representatives). 
Venkatachela Mudali and -Respondents (hespondents— 
another. ' ' Defendants.) : > ' 


Civil Procedure Code, S. 48 (1) (a) (b)—M origage decree—Deerce for sale with 
provision for recovery of balance of decree amount from the other propries of the 
mortgagor if sale proceeds are insufficient —Exectition—Limitation—Starting point 
— Res judicata— Question: of Law. 


Per. Abdur Rahim, Offg. Chief. Justice sand Søshagiri i J. (Phillips, d. 
dissenting) :—W here a mortgage decree for sale also includes a provisional decree 
for recovery of any balance from the other properties of the mortgagor in case the 
aala proceeds of the’ mortgaged property are found insufficient to satisfy the entire 
decree amount, the period of fwolve years limited by- S. 48 of the Civil Procedure 
‘ Code, for execution of ‘tbe decreas against the other properties of the mortgagcr 
begins to run, not from the date of the’ decree, but only from the date when, tha 
mortgaged properties ara sold and the sale proceeds are found insufficient4o satiafy 
the décree. i 
-  Venkataperumal v. Prayag Dassjee'l, Overruled. 


Per Sadasiva Aiyar, J.—The doéigion on a question of law in one proceading 
is not res judicata in any later proceeding except to this extent, namely, thai 
the right which was the object-matter of the former proceeding and was ‘establigh- 


ed in favour of one party cannot be questioned in the subsequent proceeding. 
Mangalathammal v. Narayanaswami Aiyar 2, .Pdlaniappe Chettiar v. Bavari 
Naidoo 3, relied on. 7 
Civil Miscellaneous Second Appeal against the decree of the 
District Court of Tanjore ia Appeal Suits Nos: 598 and 653 of 
1918, preferred against the order of the Court of the District 
Munsif of Valangiman in Execution Petition No. 454 of 1912 in 
Original Suit No. 117 of 1894. 


The facts of the case are shortly Aon 
plaintiff obtained a morigage decree for sale in these terms: 


Qn’ 16-1-1895. the 
“The 


Court doth ‘decree that the defendants do pay to the plaintiff the ` 


suit amount with costs and with interest on the suit amount at 
the rate of 6 per cent. per annum from the date of the plaint till 





* A.A. A. O, No. 105 of 1914 17th August 1916. 
1. (1914) 99 I. O. = a 2. (1907) I, L. B, 80 M. 461. 
a - (1908) 18 M. L.-J; 648. 
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the date of realization of the amount within three months from 
this date; that in default the mortgaged properties shall be sold 
by public auction and if there be balance even after that, it shall 
be ‘recovered for the plaintiff from the first defendant and the 
common family properties of both ithe defendants ; and that in 
case: the defendants’ deposited the said amount in the Court, the 
plaintiff do produce before.the Court tae documents in his posses- 
sion relating to‘ the -mortgeged properties etc.” The decree 
was made absolute on 11-4-1900. The items of property:com- 
prised in the decree and availgble for sale were sold in execution 
of the decree. on 3-5-1901 and the sale was confirmed on 
12-7-1901.:. Subsequent to 1901, several applications in execution 
of the icone were made by the deczree-holder. The last appli- 
cation of the decree-holder was E. P. No. 258 of 1910 for arrest 
of the first defendant and for récovery of the balance due to him 
under the decree. The juégment- -debtors contended that the 
application was barred by limitation under S. 48 of the Civil 
Procedure Code but both the Gouri of first instance and the appellate 
court overruled the objection and allowed execution. The present 
execution application was made on 14-11-1912 praying for recovery 
of the balarice of the decree amount by arrest of one of ‘the 
judgment-debtors and by attachment of „certain hypothecation 


, debts alleged to be due to the others., The court of first instance 


allowed execution but on appeal the execution application was 


- dismissed as being barred under S. 48 of the Civil Procedure Code. 


The decree-holder thereupon  preferréd a civil miiscellanéous 
Second Appeal! to the High Court. 


[The case came on for hearing before Sadasiva Atyar and 
Moore, JJ. on 16-2-1916.) | 


T'he Court made the following = ax 
ORDER OF REFERENCE TO A FULL BENCH :— ` ' 


Sadasiva Aiyar, J. :—The plaintiff is the 1st appellant. The 
decree was passed so long a20 as in January 1895. The Exe- 
cution Petition out of whica this appeal arose was filed on the 


«14th November 1912. Thə question is whether it is barred ‘by 


the twelve years’ period mentioned in S. 48 of the Code of eats 


—_ - — _—_ —--.. 


The N as I construe it, isa “ mortgage: «decree directing : 
sale of the mortgaged proparties, if they are not redeemed within 
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Mýasamiit 


. three months by payment of the decree soul It is Ais E kiýagar 
personal decree dgainst the 1st defendant:and a decree realisable  ~ Vamkaté- 
by the attachment and sale of the family properties of the defen--- - okola 

oka : ie ls - Muasi 
dants for any balance which might be. left after the. mortgaged © ...—— 
properties are sold. Instead of postponing the passing of’ tha Sens 


personal decree till after the mortgaged properties are sold’ 
and the price’ fetched’at the sale’is ascertained to be inadequate to 
satisfy the amount due to'the mortgagee, a personal decree contin- 
gent.on the mortgaged properties not fetching the whole of the 
decree amount’ was passed at once on ‘the 16th January. 1895; 
according to the old practice-in the mofussil. I do not think that, 
as: contended by the respondents, a decree executable ‘at once 
‘againstthe person of the 1st -defendant for the whole amount 
decreed was intended to be passed, that is, executable even before 
the -mortgaged properties were ‘brought to sale. (See Maal 
v. Raja Kumara Venkata Perumal 1), 


An order absolute for sale was passed On the 11th April 1900. 
The passing of an order absolute was made in execution under 
the old Civil Procedure Code and did’ not mean the ‘passing of a 
final decree (according to the decisions of this Court), In accord- 
ance with the order absolute, the morügaged properties were “gold 
on the 3rd May 1901 and the sale was confirmed on the 12th J uly 
i901 and the right to proceed ‘against the person of the Ist 
defendant and-against the family properties of the defendants 
granted by the decree of 16th January 1895 became ripe on there 
being an. unsatisfied balance out of the decree amount after. the 
sale of the mortgaged ‘properties, 


a If the, twelve years’ period. mentioned i in S, 48 of the Code of 
„Civil Procedure be. calculated either from the date of the combined 
decree, of, 1895, or the date of the order absolute for. sale, April 
1900, the present execution petition « of November 1912 is clearly 
barred., . If, however, it is calculated from July,-1901 when, alone 


the. decree- holders’s right, under the decree- to proceed against, the: 


"person of the 1st defendant and the other properties of the defen- 
dant and the properties of the “defendants could be, for the first 
time, enforced, then the execution Ţ petition is. not ,barred by 
limitation. 

,, _As I have held that the decres) did not give aright to proceed 


against the person and other properties fo for the decree amount at 


git ee et 
1, (1918) 26 M. D, J. 8 88. o t a 
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once on the date. of the passing. of the decree and as no.“ certain ”” 
date was fixed for the accruinz of .that right to the decree-holder; 
it is arguable that S. 48 (1) (o) of the Code of Civil Procedure 
which’. prohibits .any fresh. application for execution . after the 
expiration of twelve years from the date of default in making.a 
payment which is directed by the decree to be made ata “ certain 
date” does not apply to this case. The date on -which the 
decree directs the balance to be paid, in default of which execu- 
tion can proceed .against .other properties, is the date of the 
confirmation: of a future sale of the mortgaged properties, the 
latter date depending on -when the decree-holder applies for sale 
of the. mortgaged properties end when: the proceedings for sale 
become ripe and when the Court fixes the date for sale etc. :But 
it can so be made certain by the decree-holder bringing the morts, 
gaged properties to sale and may we not apply the doctrine 
that is certain which can be rendered. certain? In Narhar 
Raghunath v. Krishnajt Govind, 1 it was held that S. 48 clause 1 
(a) itself must be interpretec as meaning “ the date of the decree 
sought to be executed if the decree is capable of, execution at 
once or, if the decree is nob capable of execution at once, the date 
when the decree becomes executable”. I have incidentally 
considered this decision in my Judgment in the case reported in 
Venkata mma v.. Manikyam Nayani Varu ?. The case in (Narhar 
Raghunath v. Krishnaji Govind,) 11s in’ respect of the “material 
facts analogous to the present case. There a decree passed in 
1892 became for the first time capable of execution in 1908 in 
respect of the personal remedy given to the plaintiffs’ in the fourth 


part of that decree. Until 1908 the decree in respect’ of that 


part of the remedy was mezely ancillary and provisional. It was 


held that the twelve years’ period mentioned in S. 48 must be 


calculated from 1908 when only that part of the decree became 
capable of execution. : Though I was ‘inclined ò follow Narhar 
Raghunath v. Krishnaji Govind,! in my judgment:i in Venkatamma 
v. Manikyam Nayani Varc,? it was unnecessary to express a final 
opinion on that point for tae purpose of that decision. Mr. Justice 
Napier who took part with nie in the decision in Venkatamma v: 
Manikyam Nayanv Varu, 2 expressed still greater doubts than 
myself as regards the correctness of the construction of S. 48 in 
‘Narhar Raghunath v. Krishnaji Govind, 1 and of the construction 





1: (1912) I. L. R 86 B. 368. 2. (1014) 16 M, L. T. 399. 
Ss : 008- 


PART x1v.] THE MADRAS LAW JOURNAL REPORTS. — B17 


of ‘Art. 182) old Art: 179, in’ Muhammad Suleman- Khan v. 


Muhammad Yar Khan,'1 the analogy of. which decision was relied - 


on in Narhar Raghunath v. Krishnajt Govind *.- 

Mr. G. S. Ramachandra Aiyar suggested that the decision’ as 
to the construction of S. 48 is not necessary in this case because 
it had been held'in a prior execution application of 1910 that 
that application’ was not barred as the twelve years should be 
calculated only from July 1901. But-as the applicability of the 
bar by S. 48 to the present execution application does nob neces- 


sarily depend upon the former application of 1910 : being.barred,- 


in other words, as this application need not necessarily be within 
time if the former application of 1910.is held to be within time, 
Ido not think that there is anything in the contention of the 
appellants’ vakil on’this question of res judicata. the decision on 
a question of law in one proceeding not being res judicata in any 
later proceeding except to this extent, namely, that the right 


which was the object-matter of the former proceeding and was _ 


- established in favour of one party. cannot be questioned in the 
subsequent proceeding. See Mangalathammal v. Narayanaswami 
Aiyar è? and Palaniappa Chettiar v. Savari Naidoo +. 

“ Returning then tothe main question, the case in Venkata 
- Perumal v. Prayag Dassji 5- was quoted by the respondents’ 
learned vakil as in his favour. The decree in that case was con- 
strued by the District Judge (see his“ finding”), as a decree 
granting only a provisional personal remedy provisional on the sale 
of the mortgaged property not fetching the full’decree amount. 
But it does not appear that the learned Judges of this Court 
(Oldfield and Tyabji, JJ.) accepted that finding as the following 

sentence occurs in their judgment:—-“' We think it sufficient that the 
decree before us was never at any time, after it was passed, inexecu- 
table”. But they also state that “it did not provide. for the pay- 
ment of any money by defendant on a certain date,” thus showing 
that on the date of the decree, the mortgagor was not 
made liable at once to pay personally the whole decree amount. 
Anyhow, I’ have been unable to fully understand the reasoning of 
the jodgment in that case. Narliar Raghunath v. Krishnaji 
Govind 2, is referred to in the judgment as also Véenkatamma v. 
Manikyar Nayani Varu ©, but no ‘dissent is expressed from 


1.7 (1894) I. L. R. 1TA. B9 i > (1918) I. L. R. 36 B. 868. 
8. (1907) I, L. R. 80 M. 46l. (1908) 18 M. Li. J, 548 
5,, (1914) 29 I. O. -556. ' 6. (1914) 16 M. L, T, 399. 
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Narhar Raghunath v. Krishnaji Govind 1. I think that even if 
the words of section 48 clause (1) (a) cannot be extended as held 
by the Bombay H igh Courtin Narher Raghunath.v. Krishnaji 
Govind 1, so as to include the later date when a decree becomes 
executable, the decision therein can te supported on the ground’ 


_ that the words “ certain date’ in clatse (1) (b) might be made to 
include the future date which is rendered certain-by proceedings 


and facts ordinarily expected to take place. For instance, let us 
take acase where a compromise decree is passed making à certain 
sum payable to'a minor girl on her marriage, the minor being 
six‘years old on the date' of the. desree. . Supposing: that’ the 
marriage takes place when she attains her nineteenth’ year. more 
than twelve years after the decree—Is section -48 to be treated ‘as 
a bar to execution -because the date of her marriage was not 
“ certain” in’ the ordinary. serse ou the date of the decree ? 


I would’ iherefare refer tor a desision of a Full oe the 
following question :— ` 


Where a mortgage-decree for sals ne also &-provision- 
al decree for recovery of any balance from the other properties of 
the mortgagor in case the sale-proceeds of the mortgaged proper- 
ties are found insufficient to satisfy the entire decree amount and | 
where the mortgaged propert_es are afterwards sold and the sale- 
proceeds are found insufficient, from what date is the twelve 
years’ period mentioned -in section 48 of the Code of Civil 
Procedure to be calculated where en application is. made to 
enforce the decree for the bakance against the judgment- -debtor’ S 
other properties ? 


. Moore, J. :—The decree in this case is similar in its terms to ~ 
the decree which the learned Judges had to construe in Venkata 
Perumal v. Prayag Dassy 2 which is against the appellants. 


f 


The decree directs first he sale of the mortgaged properties 
in default of payment of the iectee amount within 3 months and 
that the Ist defendant personally and the common family proper- 
ties of the defendants shall te liable for any balance not obtained 
by the decree. The decree was not, I think, executable against 


- Ist defendant personally ani the fainily properties until after the 


sale of the mortgaged properties had taken place. In fact, as 
my learned brother has poirted out, the right to proceed against 


i ee a 
1. (2912) I. D. R. 86 B. 368. 2. (1914) 29 I. ©. 556. 
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Ist defendant personally and the family properties of the defend- 
-ants was contingent on there being an unsatisfied ‘balance out of 
the decree amount after the sale of the mortgaged properties. 
Narhar Raghunath v. Krishnaji Govind 1 is referred to but nos 
‘expressly dissented from in Venkata Perumal v. Prayag 
Dassji 2.and I confess that I have found some difficulty in follow- 
ing the reasoning of the judg ment in the latter case. . 


The learned Judges (Oldfield and Tyabji, JJ.) observe that 
authority is unsettled as to the portion of S. 48 of the Code of 
Civil Procedure applicable to suck a decree, and go onto say 
“that the decree before ug was never at any timé inexecutable, 
and that it did not provide for the payment of any money by the 
defendant on a certain date.” Th: effect of the dacision appears 
to be that in the opinion of the learned Judges the period of 
twelve years’ limitation in that particular case must be calculated 
from the date of the decree and not from the date.wken the sale- 
proceeds of the mortgaged properties prove insufficient and the 
balance is ascertained. 

In Venkatamma v. Manikyam Nayanivaru, * my learned 
brother was inclined to follow .Narkar Raghunath v, Krishnaje 
Govind, 1 while Napier, J. doubted the correctness of the decision. 


I: accordingly agree in the question which my learned brother 
proposes to.refer to a Full Bench, . ` ' 


A. V:Visvanatha Sastrifor G. S. Ramachandrier for appel- 
lant. ‘The question is whether the present application for execu- 
tion is barred by S. 48.of the Civil, Procedure Code. The right 
to proceed against the person and other properties of the judgment- 
‘debtors granted by the decree of 1895 arose only in 1901 when 
the hypotheca was exhausted, and not on the date of the decree 
itself. Though the decree was passed in 1895, it became execut- 
able so far as the present case is concerned, only in 1901 when 
the balance due under the decree was ascertained. On a true 
construction of S. 48 cl. 1 (a) Civil Procedure Code, the twelve 
years beyond which execution should be refused commenced from 
1901 when alone the decree became ripe for execution against the 
person and other properties of the j: udgment-debtors, _ 

(Abdur: Rahim, O.C. J: The proper course would have been 
to defer the passing of a personal decree fill the hypotheca is 


1, (1914) 291.07556.- © > ` 2, (1912)-T. L, R. 86 B. 868. 
: 8, (1914) 16 M, D. T. 99.. | - 
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exhausted. Having obtainec a wrong combined decree, is it open 
to you to escape from the bar of S. 48.]. 


_ A combined decree like the present though irregular under 


the Transfer of Property Act is binding on the parties and is. 


executable without the necessity of a fresh personal decree. Dina- 
bhandhu v. Mashuda 1, Periyasami Kone v. Muthia Chettiar 2 2 
Sadho Singh v. The Maharaja of Benares 3, 


[Phiuleps, J: If you waat afresh psriod of 12 years. from 
the confirmition of sale, yo. should have got your decree amend- 
ed atthe outset.] = 


The decree as it stands is executable and the parties are bound 
by its terms. Limitation could not begin to run against a decree- 
holder until he has a cause of action or a right of suit. ) 


[Abdur Rahim, 0. C. 2.,$. 48 (1) (a) of the “C. P. Code 
clearly refers to the date cf dearëe anda decree bears only the 
date (2.¢) the date of the judgment. ] 


The expression “ date of the decree. sought to be executed ” 
méans that if the decree is not capable of execution at once, -the 
starting point is to coramence from the date when the decree 
becomes ripe for execution according to its terms. Reference was 
made to Ratnachalam Ayyer v. Venkatrama Ayyer 4, Narhar 
Raghunath v. Krishnaji Govind 5, Vydianatha Iyer v. Subramania 
Patter 5, Mahomed Suleiman Khan v. Mahomed Yar Khan 1. 


` [Seshagiri Iyer, J.— Tie decisions under the Limitation Act, 
ure distinguishable. See the language of Arts. 181 and 182 of the 
Limitation Act.) 


Even under Art. 179 of the Limitation Act (1877) if was 
held that decrees which weze not executable on the date of pass- 
ing did not come within the purview of Art. 179. Muhammad 
Suleiman Khan y. Mahomed Yar Khan and Venkatamma v. 
Manikyam Nayanwaru 8. S. 48 (1) (a) must be construed so as 


not to lead to manifest injustice or hardship even-at the risk of 


straining the language. Maxwell, p. 344. 





(1912)-16 C:,L. J. 818. 2. {1913) IL. R. 88 M. 877. 
(1906) I, D. R. 29A 12: 4, (1905) I, L. R. 29 M. 46, 
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(1894) I. L. R. 17 A. 39. 8 (1914) 16 M.L. T, 899, 
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-Even if 5. 48 <1) (a) does not zover the present case, Cl. (b) = Siydsamiex 
covers it, [Phillips, J. There is no ‘certain date’ .within the, vetistexy 
meaning of that sub-clause, in the present case. If the hypotheca Mahn: 
is enough to pay up the decrze amount, no payment need be mace ia 
at all.) The ‘ certain date’ is the future date which is rendered ee 
certain by the acts of the decree-kolder in the execution of hise ~~» ---7 
decree, That is certain which can be made certain. 

The reasoning of the decision in Venkata Perumal v. Prayag 
Dasji 1 is obscure and unintelligible. Jnanendra Nath. Bose. v. 
Khulna Loan Company, Ltd. 2 is opposed to the current of-deci- 
sions, in. Madras and should not be followed. i 

S. Muthiah Mudaliar for Respondents : The language of S.. 4E, 
(1), ©. P. Code. is clearly against the contention of the other. Side, 
S. 48 (1) (bj is hardly applicable. Under Cl. (a) the period has to 
be computed from the date of the cecree sought to be executed. 
There is no room for argument from the analogy of the decisions 
under the Limitation Act, when the language itself is clear. There 
can be only one date from which limitation is to proceed for the 
execution of a decree, Askfaa Husain v. Gauri Sahar 3. The 
decisions of this Court and the Calcutta High Court are in my 
favour. See Venkata Perumal v..Prayag Dasi 1, J: nanendy a 
Nath Bose v. Khulna Loan Co. 2. . 

A. V. Visvanatha Sastre replied. 

The Court expressed the followirg 

Opinion :—The Officiating Chief Tustice :—The answer to The 
the question referred to the Full Benca should be that the period Pure are 

ief Justice. 

of limitation under section 48 of the Code of Civil Procedure runs - 
from the date when, after the remedy against "the mõrtgaged 
property has been exhausted, it, is ascertained that there is a, 

balance due to be recovered from. the defendant and his other 
properties. ‘The decreé in this case ‘was passed before” the 

present Code of Civil Procedure céme into operation, and under 

the “provisions of the Transfer of Properly Act. Properly’ 
speaking, there should -have been ficst & decree for -sale’ of 

the mortgaged properties, and if the mortgaged properties were 

found insufficient, a separate decree ‘or order should then have 

been made for realisation of the balanze from the person and . 

other properties of the judgment-debicr. “But there was a very 
prevalent practice in the mofussil courts to draw ‘up one decree 


a (1914) 29 I. 6. 566. E _&, (1928), 18. C. W; N: ' 492, 
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providing for the sale of the nortgaged property and if the sale- 
proceeds were insufficient to satisfy the decree, for recovery of the 
balance from the other proper-ies of the mortgagor. A combined, 
decree like this, though irregular, has been held to be within 
the.competency of the Court and binding on the parties, see Dina» 
bandhu v. Mashuda; 1. It has further been ruled that in such 
cases, it is not necessary to obtain another separate decree or 
order under S. 90 of the Trarsfer of Property Act, see Periasami 
Kone v. Muthia Chettiar 2. 


That was the state of law, when S. 48 of the Code of Civil 
Procedure which now provides the limit of time for execution was 
enacted, It is in these words :— . 


, “Where an application io execute a decree not being a decree 
granting an injunction has been made, no order for the execution 
of the same decree shall be made upon any fresh application — 
presented after the expiration of twelve years from—(a) the date 
of the decree sought to be sxecuted, or (b) where the decree or 
any subsequent order direcis any payment of money or the deli- 
very of'any property to be made at a certain date or at recurring 


‘periods, the date of the default in making the payment or delivery 


in respect of which the appl cant’ seeks to execute the decree.” I 
am not prepared to hold that clause (b) applies to decrees like’ the 
one under consideration, for they cannot be said to direct payment 
or delivery of property ata “certain” date. For that clause to 
apply, the date should be fixed in the decree or at least should be 
ascertainable from its terms. We have not been referred to any 
authority for applying the maxim “ whatever can be made certain 
is to be treated as certain ™ to the construction of a statute of 
limitation and I am not aware of any. 


I think however the case falls under clause (a). There is no 
good reason for holding that the date of the decree sought to be 
executed must necessarily De the date put down at the time it was 
drawh up. The legislature by using the qualifying words “ sought 


ne to. be executed ” seem to me to have indicated that the date is to 


þe _agcertained with reference to the time when the decree be- 
comes capable of execution. Otherwise, there are cases in which, 


if ‘time ; were to be reckoned from the date when the judgment 


iS pronounced, ‘which, as ‘provided i in the Code of Civil Procedure 
(0: 20, R. 7), is, the- ‘date which the decree must bear, the résult 
fy sees eee See i ee 


1. (912) 16 C. L. J. 818. - Gigi > un A, (1918) I. L. R. 88 M. 677. 
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would be that the decree-holder would not be able: to: execute the -Alyasamier , 
decree at all; for instance, where a decree directs something tobe =v vite 


done upon 4 certain contingency, scch as in the case’ mentioned on l 
‘ e 7 a B ' T 
by Sadasiva Aiyar, J., where a decree for partition provides for 2 


an amount to be spent for the masriage of a girl belonging to a Behr era 


Hindu family in the event of and when the marriage takes place. Justice 
A decree may give more than one relief, some of them may “be 
enforceable at once and some can only be enforced at future dates 
either fixed in the decree or depsnding on the happening of a 
particular event. A decree is defined as ‘the formal expression 
of an adjudicatio: which, so far as regards the Court expressing 
it, conclusively determines the rights of the parties with ‘regard 
to all or any of the matters in controversy in the suit’. When 
the reliefs givan in respect of those rights are distinct and 
enforceable at different periods ol time, then for purposes cf 
execution, there are in fact more than one decree though embodi- 
ed in one document. In such cases, if is only reasonable to hold 
that the date of the decree sought to be executed within the 
meaning of S. 48 clause (a) of the Code of Civil Procedure may 
not be what it bears on its face. It s the date when the particu- 
lar adjudication sought to be enforced becomes ripe for execution - 
according to the terms of the decree. 


This is the view of the law adopted in Ratnachalam Ayyar 
v. Venkatrama Ayyar t and in Narhar Raghunath v. Krishnaji 
Govind 2. In Vydianatha Aiyar v. Subramania Patter 3, the 
learned Judges seem to have gone even further, holding that in 
cases of this class, time begins to run for the whole of the decree 
only from the time of the ascertainment of the amount left 
undetermined. But I do not wish tc express any decided opinion 
as to whether this is correct. The opposite view was expressed 
in Jnanendranath Bose v. Khulna Loan Company Limited, 4 and 
by this Court in Venkata Perumal v. Prayag Dassjt 5 where it was 
held that time must be calculated from the date which the decree 
bears on the face of it, and it makes no difference whether that 
part of the decree which is sought to be executed did not become 
capable of being enforced until afterwards. For the reason which 
Ihave given, I am of opinion that the ruling in Ratnachaiam 


1, 11905) I. L. R. 29 M. 46. g. (1912) I. L. R. 36 Bom’ 868, 
3. (1911) I. L, R. 86 Mad. 104. 4. (1918) 18-C.-W. N. 492. 
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Ayyäi v: Venkatarama Ayyar 1 and Narhar Raghunath v. Krish- 
naji Govind ? is correct and the case reported in Venkata Perumal 


` v. Prdyag Dassji ? so far as bàis point is concerned must be over- 


ruled: 


The answer, will be as eee by Seshagiri Aiyar, J. and 


T Seshagiri Aiyar, J.:—I am of the same opinion; ‘The decree 
in this case was passed in January 1895. Its terms are ‘“that the 
defendants do pay to the plaintiff the suit amount with costs and 
with interest on the suit amount at the rate of 6 per cent. per 


‘annum from the date of the plaint till the date of realization of 


the amount within three months from this date, that in default 
the mortgaged- properties shall be sold by public auction and if 
there be balance even after that, it shall be recovered by the plain- 
tiff from the-first defendant and the common family properties -of 


- both the defendants.” Even under the Transfer-of Property Act, 


the decree for the balance ought to have been passed only on ascer- 
taining fhe aniount remaining due-after the sale of the hypotheca. 
None the less, the loose pracsice of passing a combined decree for 
sale as well as for the recovary of the balance in case the sale- 
proceeds resulted in a deficit..was generally prevalent. ~The new 
Code, of Civil Procedure by making S. 90 of the Transfer of 
Property Act part of the prasedure to be followed in the framing 
of decrees has drawn pointed attention to what a mortgage-decree 
should contain at the outset, and when the personal decree for the 
balance should ‘be passed. It was held by Mookerji, J. ia Dina- 
bandhu v. Mashuda +, that a composite’ decree like the present 
one “thouzh not strictly in conformisy with the provisions 
of ae Transfer of Property Act, isa good and valid decree 
ag between the parties thereto.” . It has also been held that in the 
case of such decrees it is not necessary to apply for a further 
order under S. 90 of the Transfer of Property Act, after exhaust- 
ing the mortgaged properties: Sadho Singh v. The Maharaja of 
Benares 5 and Periyasami Xone v. Muthia Chettiar 6, 


, -If;the decree is binding on the parties-and if it is executable 
without a further application for granting a personal decree, «the 











t- (1905) I L. RB. 29 M. 46. 2. (1912) I. L. R 38°B..368, 
3. (1914) 29 I. O. 556. - | 4, (1912):16.0. L; J 318. 
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next question i is when does it become executable; In- Kommachi ‘Aiygsamier | . 
Kather +; Pakker 1, it was held’by this Court that it is only on Venkata 
the ascertainment of the deficit that the decree is executable.. The ` chela 


, = ; Mudali. 

observations of.: Banerji and Richards, JJ. in Munawar Husain — 
23 3 Rum 2. ; REE i Seshagiri 
v: Jani Byai Shankar 2; show that any application to execute the AT. 


»personal decree before the hypotheca is sold will not be in accor- 
dance with law,:' and will: not be regarded as a step in aid of 
‘execution. Periyasanu Kone v. Muthia Chettiar 3, speaks of such 
- an application as one which the Courts shoald never entertain. 


Now comes the crucial: question whether under S. 48 of the 
Code of Civil Procedure, time begins to run against the decree- 
“holder from the date of the composite decree or only from the 
date when it becomes executable against the person and the other 
properties of the judgment-debtor. If the parties are bound by 
the terms of the decree, and if it cannot be given effect to until 
the happening of a contemplated contingency, limitation -cannot 
be said to run against the party seeking to enforce his rights until 
he is in a position to avail himself of the advantage. The essence 
of the law of limitation is to provide against dilatoritess and 
negligence in the enforcement of a man’s rights. But where the 
. party is unable to seek his remedies, it cannot be said that he has 
failed to avail himself of the cause of-action that has accrued to 


him. 


~ 


` Tt is true that under S. 48, the twelve years’ period runs 
from the date of the decree sought to be executed. As pointed 
out-by Sadasiva Aiyar, J., in the order. of reference, the literal 
“construction of this section would: render nugatory clauses in 
partition decrees directing payment of sums of money for 
marridges etc., on the performance of the ceremonies. Ha facie 
such sums would not be recoverable at once; for the contingency _ 
aay’ never happen. Consequently, if the twelve years are to be 
reckoned from the date of the decree, the party in’ very many 
-cages will be without-a remedy. i 
‘It is ‘a well-recognised principle of jurisprudence that “‘ where 
the language of a statute, in its ordinary meaning and grammati- __ 
cal construction, leads to a manifest ‘contradiction of the apparent ° 
purpose of the enactment, or to some inconvenience or absurdity, 
hardship, or injustice, presumably not ‘intentded, a construction 


a aaa 
1. (1896) I. L. R. 20 M:-107=7 M. L. J. 66.. 2. (1905)-I. L. R. a7 A. 619, 
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may be put upon it which modifies the meaning’ of the words, 
and even the structure of the sentence.” Maxwell on thé. Inter- 
pretation of Statutes, page 844. It is on this principle, I take it, 
that the decision of the Jearned Judges of the Bombay High 
Court in Shevdas Daulatran v. Narayan 1 proceeds. Vydianatha 
Aiyar v. Subramania Pater 2? and Ratnachalam Aiyar “ve 
Venkatarama Aiyar 3 lay down that notwithstanding the date of 
the decree, it becomes execttable so as to invite limitation against 
the party not able to seek. relief at once, only when the decree is 
capable of execution and not before. The learned Judges who 
decided Venkata Perumal v. Prayag Dassji 4 have taken a 

different view, and they are supporied by Inanendranath Bose v. - 


Khulna Loan Company Limited ®, The course of decisions. in 


this Presidency is the other way. I would, therefore, overrule 
Venkata Perumal v. Prayag Dassjt £ and answer the reference by 
saying that limitation began to run in the case of the decree 
under execution only when the balance was ascertained. 


Phillips, J :—This reference has arisen from the fact that 
the question referred has been answered in two different ways, 
in one way by this Court in Venkata Perumal v. Prayag 


Dassji t, and in another way by the Bombay High Court in 


Narhar Raghunath v. Krishnaji Govind 6. The Bombay High 
Court has held that the dete from which the limitation is to run 
is the date when the deeree became in all its parts ripe for 
execution, that is to say, when the personal remedy became 
available to the decree-holier. In Venkata Perumal v. Prayag 
Dassji ¢ Oldfield and Trabji, JJ., have held that the period of 
limitation must run from the date ofthe decree. The decision 
of the Bombay High Court is supported by a decision in Muham- 
mad Sulemun Khan v. Muhammad Yar Khan 7, where -it Was 
held that, under article 179 of the Limitation Act of 1877;-the 
date of: the decree from which’the three’ years’ limitation ‘is to 
run must necessarily apply only where there is a decree or order 
which can at its date be executed. In Vydianatha Aiyar v. 
Subramania Patter 2, it was held “ For the purposes of limitation 
regarding execution of a decree the decree must be taken as à 





E? (1913) I. L. R.:36 B. £68. g. (1911) I. D, R. 36 M. 104. 
3 (1905) I. L. R. 29 M. 5. 4, (1915) 29 I. O. 556. 
(1918) 18 C. W. N: a, + 6, 70912) I, D. R. -36 B: 868; 


` (1894) I'L. R. iT'A. 89. 
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whole and ordinarily when a portion of the decree is not. execu- 
table by reason of the fact that -she amount due under thai 
portion is left to be determined at a future time, limitation begins 
to. run as regards execution of the whole decree only from the 
time of ascertainment of the amount left undetermined, ever 
though it might. have been open to the party to have executec 
the other portions earlier.” Those two cases did not raise 4 
question under 5. 48 of the Code of Civil Procedure, but under 
the Limitation Act, and they are nct direct authority for the 
present case. In Sabhanathe v. Lakshmi 1, in the case of a 
decree for payment of a certain sum einneily as maintenance, it 
was held that execution was barred by limitation when the 
application was put in more than three years from the previous 
application, and similarly in Yusuf v. Sirdar 2. In Ratnachalam 
Aiyar v. Venkatrama Ayyar 3, it was also held, “A decree which 
leaves matters to be subsequently ascertained becomes capable of 
execution as to them only ‘when they are ascertained; and an 
application for execution will not be barred if presented within 
three years of the time when, by such matters being settled, it 
becomes executable.” f 


The authorities are clearly eatin and I think we must 
. turn to the section for determining what is the correct mila 
tation of it. 


S. 48 of the Code of ‘Civil Poena. co down _——Where 
an application to execute a decree not being a decree granting an 
injunction has been made, no. order for execution of the same 
decree shall be made upon any fresh application presented after 
the expiration of twelve years from (a) the date of the decree 
sought to be executed, or, (6) where tke decree or any subsequent 
order directs any payment of money or the delivery of any 
property to be made at a certain date or at recurring periods, the 
date of the default.in making the payment or delivery in respect 
of which the applicant seeks to execute the decree. 


-It-is suggested by Sadasiva Aiyar; J.,in his order of eee 
ence, that, possibly, clause. (b) might cover the present case.‘ on 
the ground that.the words “certain date’ might be made to include 
the future date which is rendered certain by proceedings and facts 
ordinarily expected to take place.” - a with all deference, it 


1. (1888) I. L. R. 7 M. 80.  {1888)-I.L. R. 7 M, 88. © >. 
aaa ge Be (2905) T. E RA AN 46. 
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appears to'ine that, in the present case, there is ‘no decree for. 
payment at æ certain date because the’ decree provides firstly for- 
the sale of the mortgaged properties, and it is only in the case: 
the proceeds of the sale are -nsufficient to extinguish the debt 
that any necessity arises for payment under the personal decree, 
and it can hardly be said, when it is not even certain that any 
payment will have to be made. that it orders payment ata 
certain date. In this view clause (b) is not applicable to the 
present case, and the application would be ‚barred unless itis in 
time under claase (a). Uncer clause (a), we have to compute 
the period from the date o? the decree sought to be executed.’ 
The words, in themselves are-very clear for a decree can only 
bear one date, but the matter has been somewhat complicated’ 
by the rulings to which I have referred above, that similar’ 
words in the schedule to tke Limitation-Act‘are to be’ modified 
by reading into the words “the date of the decree” the words 
“ the, date when the decree becomes executable.” This ‘addition 
to the words of the statute has, it appears to me, been suggested’ 
in order to avoid hardship and to give a reasonable ‘meaning 
to` the words contained in the statute. A similar addition 
may be read into S. 48 (c) but this is no authority - for going 
even further. The Legislature-has laid down a period of twelve 
years as the maximum period within which a decree can .be 
executed (save in the case of fraud) and presumably this . period 
has been fixed witha view to avoid a prolonged harassing of 
the judgment-debtor, and consequently I think the section 
must be strictly construed. Assuming that. “the date of the 
decree’? means “the date-when the decree becomes executable, * 
I can see no reason for adding the words “and any subsequent 
date on which a further reHef is granted” more especially when 
the decree is one- which ought not to have been passed in its 
present form. . The trouble in this case has arisen from the fact 
that the decree is- erronecus. The decree for the sale -of the 
mortgaged properties should first have been made, and subse- 
quently .a personal decree given. for any balance outstanding. 
It would have been open to. the decree-holder to have the decree 
amended by omitting the personal decree. In that case, if a 
personal decree had been eubsequently given, twelve years’ time 
would have run from. the date of that decree. , It has been held 
that a decree must be- treated as a --whole. Wide Vydianatha 


> 
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Aiyary. Subramania Patter:! and Viraraghava Ayyangar.. v. 
Ponnammal *. In Ashfaq Husain v. Gauri Sahai 8, it was 
even held by the Privy Council that, where there were two 
decrees, one against several defendants and a subsequent decree 
against another defendant who had been eg parte at the first 
hearing, the period of limitation did aot begin to run until the 
date-of the subsequent decree against this one defendant. These 
cases are authority for holding that there can be only one date 
from which limitation is to proceed. What is suggested 
‘should be. done in the present case is, that limitation as 
regards one part of the decree should run from the date of tae 
decree, and as regards another part of it, from the date when that 
portion becomes ripe for its execution. If, however, there is only 
one date from which limitation begins to run, it does not appear 
to me possible to construe this one decree as having two separate 
dates for the commencement of limitation. There is nothing in 
the words of 8.48, clause (a) to support this theory, unless 
one can read something into that section which is not there, In 
consequence of the law having been laid down to that effect, I 
would prefer to interpret the words as they stand, and would hold 
that the date vf the decree must be one date alone and from that 
date twelve years must be calculated. It is the view taken in 
Venkata Perumal v. Prayag Dassji £ by a Bench of this Court ard 
also by the Calcutta High Court in Jnanendranath Bose v. Khulna 
Loan Company Limited 5 and I would prefer to follow these 
decisions rather than the one in Narhar Raghunath v. Krishnaj 
Govind 6; In this view, in answer to the question referred, I would 
‘hold that the date mentioned in S. 48 of the Code of Civil 
‘Procedure is the date of the decree and not the date when tke 
sale-proceeds of the mortgaged properties had been found. to be 
insufficient to satisfy the decree. 


The-second appeal coming on. for final hearing before is 


f 


Division Bench the Court delivered the following 


Judgment :-—Following the decision of the F. B., we hold ‘thet 
the execution Petition -is not barred by limitation.. We reverse the 
Lower Appellate Court’s order and restore that of the District 
Munsif. ` The respondents will pay the Appellant’ s costs in this 
and in the Lower Appellate Court. | 

A. V. V. l 
1. (1911) I.L.R. 36 M. 104. a899) LL.B. 23 M. 60=9 M.L.J. 284. 


2 
`(1910) I. È. R , 38 A. 264. 4. (1914) 39 I. 0. 566. 
ox (1913) 18 ©. W. N. 492. 6. (1912) I.L.R. 36 B. 868. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
| [FULL BENCH] ` 


Present:—Abdur Rahim, Officiating Chief Justice Mr. 
Justice Seshagiri Aiyar and Mr. Justice Phillips. 


Sivasubramania Aiyar .. Appellant * (Plaintiff). 
v. 
Subramania Aiyar .. Respondent (Defendant). 


Transfer of Property Act, S. 55, Sub-sec.4 cl, (b)—Vendor and purchaser— 
Charge for unpaid purchase money, if negatived by purchaser being directed to pay 
off a creditor of the vendor —Contract to the contrary. l 

` A contract to forego the vendor’s charge for unpaid purchase money cannot 
be necessarily inferred from the fact zhat the whole or part of the consideration for 
the purchase of immoveable property,.is agreed to ba paid by the purchaser -to a 
third pariy on behalf of the vendor. 

Abdulla Beart v. Mammali ' Beeri 1 dissented from.- Webb v. Macpherson 2 
considered, 


-Second appeal against tke decree of the court of the Subor- 
dinate Judge of Trichinopoly in Appeal Suit’ No. 417 of 1913, 
preferred againt the decree of the court of the District Munsif of 
Namakkal in Original Suit- No. 87 of 1913. ° 


[The case came on for hearing in the first instance before 


Kumaraswami Sastri and Pkillips, JJ], 


The Court made: the folowing 
ORDER OF REFERENCE TO A FULL BENCH :— 


The appellant sold certain lands to the respondent for 
Rs. 2,700 and the sale-deed recited that the amount was left with 
the vendee for payment to the mortgagee of other lands belonging 
to the appellant—the words used being “to pay off the principal 
and interest due to Mr. T. V. Seshagiri Aiyar on his mortgage.” 
This was on 7th January 1€01, but the respondent paid nothing © 
to the mortgagee until 26th November 1903, by which time the 
mortgage debt amounted to Rs. 3,401-4-0. The respondent 
paid only Rs, 3,000-0-0 and the appellant had subsequently to 
discharge the balance: due, and seeks to enforce his claim for 
Rs. 401-4-0 and interest thereon from 26th November 1908, and to 





pe 


* B. A. No. 2062 of 1914. 15th August 1916, 
1, (1901) I. D. R. 88 M. 446. | 2.. (1908) I. L. R. 81 C, 57. 
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charge it upon the property sold to the respondent under 8. 55 of 
the Transfer of Property Act: The lower courts have held thai 
no charge exists and have dismissed the suit as barred by limita- 
tion on the authority of the decision in Abdulla Beary v. Mam- 
malt Beary 1. Under S. 55 (4) of the Transfer of Property Act a 
vendor has a charge uponthe property sold for the balance of 
unpaid purchase money in-the absence of a contract to the con- 


trary and this, as pointed oui by their Lordships of the Privy . 


Council in Webb v. Macpherson, 2 is a statutory charge and 
different in origin and nature from the vendor’s lien given by 
courts of Equity in England to an unpaid vendor, and consequent- 
ly the number of English cases cited are to be regarded as use- 
ful only forthe purpose of illustration, -and it was held that 
an express contract, -or at least something from which an 
express contract can be implied,’ must be found in ‘order to 
exclude the charge given by the stasute, and further that the 
charge is not excluded by any contract, covenant or agreement. 
with respect to the purchase money which is not inconsistent 
with the continuance of the charge. In-Abdulla Beary v. Mam- 
mali Beary, 1, it was held that, when tke sale was in consideration 


ofa promise to pay to a stranger, it was a mere covenant the. 


breach of which must be compensated m damages, and that there 
is no occasion for the statutory charge in favour- of the unpaid 
vendor to arise. The case in Webb v. Macpherson * was con- 
sidered, but the Judges remarked “ notwithstanding that decision 
We may on the authority of the English cases (see also Earl 
of Jersey v. Briton Ferry Floating Dock Company, 3 and In re 
Brentwood Brick and Coal Compeny, *) whose weight is still left 
unimpaired, hold that the conveyance was in consideration of 
covenants to pay in the future and not for purchase money pay- 
able to the vendor in which latter case alone the charge created 
~ by the statute can attach.’ Finally the learned Judges say that 
upon the finding that there was no purchase money payble to the 
vendor, the plaintiff had no charge. So far as we understand the 
judgment, the finding that, when the vendor gets in return for 
his conveyance a promise to pay the purchase money or a part 
thereof to a third person to whom the vendor is under an obligation 
to pay, it is perfectly safe.to say that there isa contract to the 


i 





1. (1910) I. L. R.-83-M. £46. - 2,. (1908) I. T. R. 81 0. 5T. 
3. (1869) L. R. Bg. 409. 4, 11876) 4 Oh. D. 562. 
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contrary negativing the charge in the vendor’s favour, is based on 


_ the authority of English. cases which treat of a vendor’s equitable 


lien in England, and the basis of the inference of implied contract 
to the contrary is that there was no purchase money payable to 
the vendor, the considerdticn of the contract beg a covenant 
and not purchase money. It is however significant that in 
section 55 (4) of the Transfer of Property Act the charge is said 


to be in respect of the purchase money, and not of purchase 


money payable to the verdor. There would ‘apparently be 4 
charge whether the purchase money was payable to the vendor or 
to a third party, ¢. e., so long as anything which can properly be 
called purchase money ‘remains unpaid. Can it be said that 
money to be paid to athird party as consideration for the contract 
is not. purchase money? If, as we think, it is so, then under 
section 55 of the Transfer cf Property Act the vendor has a charge 
for any balance unpaid, and this cannot be excluded except by a 
contract to the contrary. The case in Abdulla Beary v. Mammali 


` Beary, 1 was followed in Swa Subramania Mudaliar v. Gnana- 


sammanda Pandara Sannadhi, 2 where Benson and Sundara 
Aiyar, JJ. held that a vendor who has directed the purchase money 
or a part thereof to ‘be paid to a third party must be taken to 
have waived by a contract necessarily implied from his conduct 
the right toa lien for any portion of the money to be paid to the 
third party under thé agresment. No reason is given as to why 
such a condition as to payment should be considered to amount 
to a waiver of lien, and wth all deference it appears to me that 
a vendor would usually wich to retain his statutory charge, wlieth- 
cr the money was to be paid direct to him and then by him to 
a creditor, or whether it was to be paid direct by the vendee to 
the creditor. There being no contract between the creditor and. 
the vendee, the vendor’s Hability to the creditor continues and he 
would naturally wish to retain in his power aright given to him 
to enforce the payment cf the money by the vendee, and there- 
fore as pointed out by ths Privy Council in Webb v. Macpherson ? 
inorder to exclude the charge there must be a contract which is 
inconsistent with the existence of the charge and as pointed out 
in Karuppiah Pillai v. T. R. Hari Row, 4 the intention of the 
vendor must be considered in ascertaining whether the charge 





1, - (1910) I. L. R: 88 M. 448. a. (1911) 21 M, L. J. 359. 
3, (1908) I. L. R. 81°C. 57 (P. C.) 4, (1911) 21 M. L. J. 949. 
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still exists. As against the authority of these two cases we have Pelee 

e ‘ ; eae T2Ma Z aS 
Ramakrishna Ayyar v. Subrahmania Ayyer 1 a case very similar s ji 
to the one now under. discussion and there it was held that the _ E 
purchaser had a charge for unpaid purchase money. The charge Aiyar, 


was taken for granted in a similar zase in Sheonandan Lal ~v. 
Zainal Abdin, 2? and it was further held that the charge was not 
personal to the seller, but could be transferred with the debt. In 
Meghraĵ v. Abdullah, 8 a charge for purchase money. payable to 
creditors was enforced not only against the purchaser but 
also against a transferee with notic3. In Gur Dayal Singh v. 
Karan Singh 4, on the other hanë it was observed that the 
agreement of the vendee to pay a creditor was the consideration, 
and that the amount payable to the creditor was not part of the 
purchase money, but the case was mainly decided on the ground 
that the property was not in the hards of a buyer but of his 
transferee. In view of these conflicting decisions we think it 
advisable to refer to a Full Bench the followi- g question ; — 
‘Is @ conttact to forego the vendor's charge for-unpaid pur- 
' chase money to be necessarily inferred when the whole or part 
of the consideration for the purchase of immovable property 

-is agreed to bê paid by the purchaser to a third party on behalf 

of the vendor ?. 
[Their Lordships called upon dhie eee to. AT his 
case first having regard to the fact that the opinion. of the refer- 
ring judges was in favour of the appellant.] . 


N. Rajagopalachari for Respondents. The charge mia 5. 55 
(4) of the Transfer of Property Act subsists orily in the absence 
of a contract to the contrary. The conveyance in this case was 
in consideration of an undertaking on'the part of the. vendee to 
discharge the debts of the vendor. ‘Where there is a sale'in 
Consideration of covenants, the only -ramedy of the. vendor is to 
sue for damages if the covenants are broken. This is eer laid 
down in Webb v. Macpherson: 5. 

[Seshagiri Iyer, J. Does a mére direction to “pay off a 
Greditor of the vendor, wipe away the lien ?] 
‘ “The vendor has no right to the money but only to damages. 
The vendee takes the burden as well as she benefit of the covenant. 


Se ee a O 
1, (1905) I.L. R. 29 M. 805. 2. (1914) I..L. R., 42 C., 849, 
3, (1914) 1% A. L. J. 1084. 4, (1916) 14 A. I. J. 804. 


6. (1908) I. L. R: 31:0. 67, 73. (P. G,) 
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If the creditor excuses payment then the benefit will go 
to the vendee. Izzat-un-nisst Begam v. Partab Singh 1- The 
vendor cannot claim a charge which is inconsistent with the 
contract between the parties How can the vendor without the 
consent of the vendee alter tke contract and ask the vendee to 
pay to himself directly, instead of to the creditor of the vendor 
which was all that the vencee undertook, Siva Subramania 
Mudaliar v. Gnanasambanda Pandarasannadhi ?, Gopala Iyer v. 
Ramaswami Sastri 8. 

(The Offg. C. J. There was no auesuen of a vendor’s lien 
in the last case you cited]. 


The decisions in Abdulia Beari v. Mammali Beari. 4, Siva 
Subramania Mudaliar v. Granasambunda Pandara Sannadhi 2 
and Gur Dayal Singh v: Karam Singh 5 exclude the charge in a 
case like the present. In re Albert Life Assurance Co. v. Western 
Life Assurance Society ©. 

A. V. Visvanatha Sasi for Mr. G. S. Ramachandra Tyer 
for Appellant. , 

The question has to be answered with reference to the provi- 
gions of S. 55 of the Transfer of Property Act and without reference 
to the English cases. The charge which a vendor obtains under 
9S, 55’is different in its origin and nature from the vendor’s lien 
given by the English Courts of Equity to an unpaid vendor. The 
Transfer of Property Act gives a statutory charge and such a charge 
stands on quite a different position from a vendor’s lien under the 
English Law.Webd v. Macpherson 1. The provisions of 8. 55 (4) and 
(5) make it clear that there is no waiver of the charge in a case like 
the present. Under S. 55 '4) (b) the seller has a charge for the 
amount of the purchase-mo ey remaining unpaid and there is no 
restriction that the purchase money should be payable to the vendor 
himself. Under’S. 55 (5) <b) the buyer is bound to pay the 
“ purchase money ” to the seller or such person as he directs. Pay- 
ment to the seller is the same thing as payment to his nominee 
and in either case the selle: has a charge under S. 55 (4) (b). To 
displace the statutory charge “it must be shown that there was a 





1, (1909) I. L. R. 81 A. 683, 589. 2. (1911) 21 M. L. J. 3859, 364. 
3. (1911) 22 M. L. J. 207. © 4. (1910) I. L.R. 38 M. 446. 
5. (1916) I.D. R. 88 A. 254, £60. 6. (1870) L. R. 11 Eq. 164. 


$ 7.: (1308) I. L. R 81 C. 57. 
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clear contract to the contrary between the parties.” -A mere 
direction to the vendee to pay the purchase money toa creditor 


of the vendor does not constituta a waiver of the charge. There: 


ig no privity of contract between the vendee and the creditor ; the 
vendor's liability to the creditor still continues ; and the vendor 


can countermand the payment at any time before the money is .. 


actually paid. There is nothing. in this arrangement which is 
inconsistent with the existence of the charge. It is the intention 
of the vendor that must be looked to in ascertaining whether 4 
charge exists or. not Karuppiah Pallai v. Hari Row 1, Webb 


y. Macpherson 2, Lakshmana i v. Sankaramoorthi 5 , Vellappa 
Chettiar v. Narayanan Chettiar + 


= The decisions which weigh against my, contention are dddulla 
Beart v. Mammali Beari 5 and Siva Subramania Mudaliar v. 
Gnanasambanda Pandara .Sannadhi®. The latter decision 
merely follows the former and gives 10 independent reasoning. 
Abdulla Beari v. Mammali Beari 5 is distinguishable. There the 
vendor expressly restricted his right to s claim for damages in case 
the vendee did not pay off the creditor. The decision turns on 


the construction of the particular contract. The general observa- . 


tions at pp. 449 and 450 of the Report are obiter. The English 
cases referred to in Abdulla Beari v, Mammali Beart 5 do not 
touch the point. In, In re Albert Life Assurance Co. v. Western 
Life Assurance Society T, there was an amalgamation of the two 
Companies and the subsistence of a charge would have been 
inconsistent with the very object of the arrangement. In Earl 
of Jersey v. Briton Ferry Floating Dock Jo. 8. there was a convey- 
ance of land for the erection for permaneat public works thereon 
and an intention on the part of the vendor to retain a charge over 
such land so as to entitle him to enter cpon the land and sell it 
was negatived. In Inre Brentwood. Brick and Coal Co. 9 the con- 
yeyance.was in consideration of covenants giving rise to totally new. 
rights and liabilities. The leading case of Mackreth v. Symmons 10 
clearly gives a lien to the vendor in a case like the present. There’ 
the conveyance was in consideration of a covenant to pay a debt 


1, (1911) 21 M. D. J. 849. 2, (1903) I. L. R. 31 B. 57, 72. 
8. (1913) 18 M. L. T. 864. l 4. (1918) M. W. N. 826. 

b. (1910) I. L. R. 33 M. 446. 6. (1911) 21 M. L. J. 359. 

4, (1870) L. R. 11 Eq. 164. 8, (188£) L. R. 7 Hq, 409. ` 


ý. (1876) 4 Ob. D. 662. 
10, (1808) 18 Ves. junior 829-2 Wh. & Tudor (8th Edn.) 946. 
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of the vendors and acovenant to pay certain annuities. Both 
the covenants were not performed. In respect of ‘the:sum 


‘payable to the creditor of the vendor, Eldon. L. ©, gives a charge 


to the representatives of the vendor, though he negatives the charge 
in respect of the unpaid annuities. The decisions ‘in India are 
mostly in favour of the existence of the charge. Natesan Chetti 
v. Soundararaja Iyengar 1, Ramakrishna Iyer v. Subramania 
Iyer 2, Meghraj v. Abdulla 5, Skeonandan Lal v. ZainalAbdin t; 
Harchand v. Kishori Singh 5. In fact the existence of a charge 
was -first negatived only in ‘Abdulla Beari v, Mammali Beari 6, 
-The Court expressed the following | Se 
Opinion :—The Officiating Chief Justice :-—The ation 
referred to us must be ‘answered in the negative. S. 55; sub- 
S. 4, clause (b) of the Transfer of Property Act says that in the 
absence of a contract to: the contrary, the vendor shall have a 
charge upon the property in the hands of the buyer for the 
amount of the purchase money or any part thereof remaining 
unpaid. In this case the vendor has asked the purchaser to pay 
the unpaid purchase money to a certain creditor of his. ‘Tt is 
not alleged that the creditor accepted-the liability tf the purchaser 
of the property in substitution.of the vendor’s-own liability. But 
the purchaser as between himself and the vendor has accepted the 
obligation to pay the purchase money according fo the vendor's 
direction. It has been held by the Privy Council in-Webd v, -Mac- 
pherson 7, that the statutory charge created by 8.55 of the Transfer 
of Property Act is not to be negatived except where there isa 
contract to the contrary, either express or arising by- necessary 
implication. They-point out that this charge is-different in its 
origin‘and nature from the vendor’s equitable lien under the | 
English law. They also observe that “the charges not excluded 
by a meré persona! contract to defer payment of a portion of the 
purchase-money, or to take the purchase-money by instalments; 
nor įis:it: excluded by any contract, covenant or agreement with 
respect to the purchase-money which is not inconsistent . with 
the continuance of .ths charge’. It. is. difficult-to see how a 
direction to the purckaser io pay the purchase money to the 


p a 


1. (1897) I. L: R. 21 M. 141. 2. (1905) I. L. R. a9 M. 805. - 


8. (1914) 12 A.. L. J, 1085. 4. (1916) I. D. R. 42 O..849. 
5. (1910) TI. O. 689. 6. (1910) I. L. R. 83 M. 446. 
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vendor's creditor is inconsistent with the.existence of the charge. - .. 


‘This is the view taken by the Allahabad High’ Court in Har Chand 
v.: Kishori Singh t,and in Meghraj v. Abdullah 2:16 is argued, 
however, that in this Court the contrary view - has prevailed in 
Abdula Beary v. Mammals Beary 3, which has been followed in 
“Siva Subramania Mudaliar v. Ghanaian manne: Pandara San- 
nadhi t, The learned Judges who decided the former case state in 
‘their judgment that, by the terms’ of the contract: under their 
‘consideration, the purchase money was not payable to the plain- 
tiff and he had no’ right of action to recover it: That is, however, 
‘not-the position involved in the presenz case, It has been held 
in Sheonandan Lal v. Zainal Abdin-®, thatthe vendor's charge 
for unpaid purchase money is.not a mere personal right-but' is 
capable of.being transferred to- a third person and. in Rama- 
krishna Ayyar v. Subrahmania Ayyan ©, it has been ruled that a 
suit to enforce the charge is governed By 12 years’ limitation, A 
vYendor’s lien or charge: is not lost by the mere taking of personal 
security. See Karuppiah: Pillaa v. T. R. Hari: Row," and 
‘Mackreth v. Symmons 8. There .is no doubt a distinction, on 
principle as well as authority, as pointed out by. the Privy Council 
in Webb v. Macpherson ?, between a cenveyance.or sale in çon- 
sideration of a covenant to pay a sum of money in the future, and 
a gale in-consideration of money which.the purchaser covenants 
to pay. Here the consideration for the sale is money, payable. by 
the purchaser, only he has agreed with the . vendor to pay. it to a 
third person. 


"the learned Judges who decided Abdulla Beary v. Mammali 
Beary, seem to-hold in one part of their judgment that’ where 


the purchase money is to be ‘paid to anctHer,’ that is necessarily 


inconsistent with the vendor retaining the charge. There's 
nothing in S, 55, sub-section 4, clause (b) to ‘suggest that for 


the charge to arise or to subsist, ` the -purchase’ money must be’ 


payable to the: vendor himself:and - not, by “his direction, to a 
third person.. Ifthe above case-holds otherwise, I am of opinion 





oo 


1. {1910).7 1. C. 689. o a” 914713 A. D. T. 1084. | 
(1910) È b. R. 88 M. 446. 00 l i (1911) 21 Mi D. J. 359, 
. iy (1914) I: L. $. 42 0.849: 7 -` 67 (1905) I. L. R.'29 M? 805. 
= (1910) 2r M; L7J7849. Tg BWS Ts D, O., p. 964 
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‘that: it Was wrongly decided. : I may mention that the decisions 
oa if Ramakrishna Ayyar v. Subrahmania ~Ayyan t. and Gopala 
pee v. Ramaswamy Sastrigal 2, “are in accordance .with . the 


vi 


e 
„view I re ox pressed; z% ' 
= ca ? í “73 E 
aT Bachapith Balian Aiyar;. J.:—I agree i he: ane ions of. the 


"Aya g envied Judges who made the reference that the vendors’, lien 
js- not lost by a direction to pay the purchase money toa third 
person. The charge is for the purchase money. and it is im- 
material that that money is not directly payable to, the purchaser, 
As was pointéd out by the learned vakil for the appellant, the 

- statute itself by S. 55, (5) (b), enables. the vendor to direct it to 
be paid to. any person he names. The obvious inference is 
that. the, purchase money does not lose its character by the 


direction to pay another.’ a a a. 
ir 


.. The main auen of Mr. Rajagopala Chariar was that where 
there is,a breach. of the'direction fo pay a third person, the right 
of.the. vendor, who is compelled to pay himself, is;only to-sue for 
damages. for breach of contract, and that consegtiently it must be 
deemed that there-is a. contract to the contrary when the direction 
: to'pay a third person ‘was’ given: -It cannot be contended that 
' the lien is personal: (See Sheonandan- Lal v. Zainal Abidin 3,) 
The right to.the-unpaid money as well as the‘charge therefor can 
be ‘validly assigned to a stranger. It is not clear therefore ‘why 
the direction to pay a third person should deprive the vendor `of 
his charge. The decision ~of the Judicial Committee in İzzat- 
un- -Nisa. „Begam, v. Partab Singh, 4 was strongly, relied upon, In 
that case the auction purchaser bought the property subject to 
encumbrances. , The encumbrances were found to, be invalid. 
Thereupon the judgment- -debtor sued to recover the amount of 
the encumbrances by which the purchaser was benefited, and 
claimed a charge.for it on the lands sold. Theix-Lordships held 
that when. property. is sold subject to encumbrances, the vendor 
whether in & private”or Court-sale retains to himself only a claim 
to be indemnified against the encumbrancers proceeding against 
him. It was also held that the vendor was not entitled to the 


1. (1905) I. L. R. 29 M. 806. 2. (1911) 22 M. L. J. 207. 
ar 


"3. (1914) LL. R. i2 0. 849. "+4, (1909) I. L. R. 81 A. 583.” 
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sbenefit of the finding that the encumbrances ‚were. , inyalid.',.; The 

purchaser took the risk and was consequently -entitled solely to 
the advantage. I fail to see how this pronouncement is an 
authotity against as pan ‘rcvisions of S. 55 (4) (b). 


Beary 1, based their conclusion. largely upon English: -decisions 
notwithstanding -the caution of the Judicial: Committee in Webb 
v. Macpherson 2, that the charge under the Transfer of. Property 
Act “is different in origin and nature from the vendor's lien 
given by Courts “of Equity to. an unpaid ‘vetidor:” There are 
three classes `of charges known ° to English law :’(@)' equitable 
‘charge founded on contract ; “()' equitable lien enforced by Courts 
of’ Equity; and (c) the common law lien which'enables the vendor 
to keep back possession until he is paid: (19 Halsbury’s- Laws of 
England, paragraph 20). The legislature in India, in order to 
avoid these confusions, has enacted a simple rule of law ; and with 
all deference to the learned Judges who decided Abdulla Beary v. 
Mammali Beary 1, it seems to me it would be introducing an unne» 
cessary element of uncertainty into this country, if the interpreta- 
tion of an unambiguous section were made to depend upon English 
decision. I do not therefore think that the English cases quoted 
for the respondent as showing thai the rule of law in England 
is not as stated in Abdulla Beary v. Mammali Beary, 1 need be 
considered. 


Only one other argument need be noticed. It was/broadly 
contended that after giving the direction to the purchaser to pay 
the money to a third person, the vendor had no right to counter- 
mand it. Of course, if the direction had been communicated to 
the proposed payee, a completed contract may arise between the 
purchaser and the third party which may preclude the vendor 
from claiming the money before payment. I do not think . that 
Gopala Aiyar v. Ramaswamy Sastrigal, 3 lays down that an uncome 
municated direction to a third party disables the vendor from 
claiming the money. On the other hand Siva Subramania 
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‘Mudaliar.v.: Gnanasammande Pandara : Sannadh 1 is a direct 


authority to the contrary: ! - 


a 
In the present case, it is not shown that the third person 


looked to ‘the vendee for payment. A fortiori, therefore, when 
the vendor had-to pay the third party -himself, the lien attached 
to the. property to the extent of that payment. I answer the. 
question in the negative and hold that Abdulla one v. Mammali 
Beary ?, 2; was not rightly dpcded,” 


at j 


Phillips, J. = this case, I have already expressed my views 
in the order of reference and I have heard nothing in the argu- 
ments ‘which have now been, addressed to us to induce me, to 
change my opinion. I agree sherefore in answering the question 
in the negative. 


' A. V; V. 
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rant ecco egg rel ame i 
1. (1911) 21 M. L. J. 869. >). (4910) I. L. R. 33 M. 446. 
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PRIVY COUNCIL, gr, ES 


Present :—Lords Atkinson and Parker of Waddingtor, sa 
John Edge and Mr. Ameer Ali. 


[On appeal from the High Court at Bombay. | i 


Ramdas Vithaldas Durbar i Appellant® 
, Y. 
S. Amerchand & Co., and another _ T Respondents. a 


Indian Contract Act, 1872, Ss. 102 and 103—Railway receipt if Document. 
of title—Instrument of title — Meaning of —Right of stoppage in transitu if 
determined by pledge of Receipt—Contract Aci, Interpretation of —Conit Bet Aek 
both an Amending and Consolidating Act. 

The expression ‘instrument of title” in S. 103, I.C.A. means the same thing 


as the expressions ‘‘ document showing title’ in Ss 102 and 108 and ‘' document -` 


of title’? in 8. 178 and includes a railway receipt issued to the consignor of goods, 


Whenever any doubt arises as fo whether a particular dooument is a document 


showing title “or a document of title” to goods for the purposes of the Indian 
Contract Act, the test is whether the document in question is used in the ordinary 
course of business as proof of the possession or control of goods or authorising: or 
purporting to authorise either by endorsement or delivery, the possessor of ‘the 
document to transfer or receive the goods thereby represented. 4-4 


The Indian Contract Act is an amending as well asa consolidating Act and 
beyond a reasonable interpretation of its provisions there is no means of determin- 
ing whether a particular section is intended to consolidate or ameng the DUERI 
ing law. 

Consolidated appeals from a E and decree of the 
High Court of Bombay (Scott, C. J. and Chandavarkar, J.) dated 
March 31, 1913, reversing two judgments and decrees dated 
January 11 and February 12, 1912, of the same Court i in its 
Ordinary Original Civil Jurisdiction. 


The appellant who was a Commission agent at Bagalkote con- 
signed certain bales of cotton to ‘one Chagan Lal Kalidas in Bom- 
bay. The bales were carried by the Madras and Southern Mahratta 
Railway Co., as far as Marmugac and from there to Bombay by: 
the ships of the Bombay Steam Navigation Co. The Railway 
Company made out receipts for them in the name of the firm of 
the appellants as consignors and in the name of Chagan Lal 
Kalidas as consignees and issued the same to the consignors who 
delivered the same to the consignees in exchange for hundies for 
the value of the goods drawn in their favour and payable on 
‘demand. Condition 3 of the Railway receipt was as follows :— 





* 22nd June, 1916. 
74. 


PG: 
Randas 
Vithaldas 
Durbar 

' v. 
Amerchand 
Co. 


P. €. 
Ramdas 
Vithaldas 
Durbar 


v. 
Amerchand 
& Co. 


542 THE MADRAS LAW JOURNAL REPORTS. (von. XXXİ 


‘That the Railway receipt given by the Railway Company for 
the articles delivered up at dsstination by the consignee to the 
Railway Company or the Railway may refuse to deliver and that 
the signature of the consignee or his agent in the delivery book 
at destination shall be evidence of complete delivery.” 


“ If the consignee does not himself attend to take delivery 
he must endorse on the receipt*a request for delivery to the 
person to whom he wishes if made and if the receipt is not pro- 
duced the delivery of the goods may at the discretion of the 
Railway Co., be withheld until the person entitled in its opinion 
to receive-them has given an indemnity to the satisfaction of the 
Railway Company.” 

While the goods were m transit the appellant alleging that 
the consignee was insolvent gave notice to the Bombay Steam 
Navigation Company to, stop the goods in transitu, ' On the 
arrival of the consignments at Bombay they were claimed by one 
Gangaram Chalildas as the nominee of the consignors and the firms 
of Chagan Lal Pitamber anc Amerchand Co., as assignees for value 
of the goods from the firm of Chagan Lal Kalidas. The company 
thereupon brought interpleader suits to determine~as to who was 
entitled to the delivery of goods. Macleod, J. sitting on the Original 
Side of the High Court decided that the appellant had a right to 
stop the goods in transitu by virtue of 5. 102 of Indian Contract 
Act and was not liable to pay the advance as a railway receipt was 
not an instrument of title as required by S. 103 of Indian Con- 
tract Act. These findings were reversed by on appeal. An appeal 
was then preferred to the Judicial Committee of the Privy 


` Council. 


DeGruyther, K. C. and E. B. Raikes for appellant :—The 
Railway receipt is notan “instrument of title? within the 
meaning of S. 103 of the Indian Contract Act. The section does 
not contemplate assignmert and nobody receiving it could pass’ 
the title created by endorsement, The receipt isnot in form 
negotiable. Condition 3 does not contemplate assignment. Custom 
to the contrary was never proved. By Ss. 77, 78, 148, 172, 103 
and 108 there is no pledge of goods without delivery and by 
Ss. 100-2, 109 actual or ccnstructive delivery as by a bill of lading 
is necessary. (S. 130 of Act II of 1900 (Transfer of Property 
Act,) and -Ss. -131-2,-136-7, 5. 137 excludes the operation of the 
preceding sections relating to actionable claim. It is a saving 
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clause and was not intended to make negotiable what was noi 
so before. It did not alter the nature or character of documeni 
or mode of transfer provided by law. 


(Lor d Parker. —Assign “it” and not goods. Iti is nota an ss 
tion to §.:101.] 


“ Assign ” then must mean validly assign so as to pass title, 
Delivery is essential to bar the exercise of the right of stoppage. Deli- 
very of paper is good delivery of goods. S. 103 only relates 
to instruments of title e. g. bill of lading etc., which are negotiable. 
If it were held that S. 137 was to be read with Ss. 102and 108 
there is an end of the case. 


[Lord Parker.—S. 108 expressly means a good many of 
those mentioned in S. 187, T. P. Act.] 


The English Factors Act of 1842 was extended to India by 
S. 4 of Act 20 of 1844 but the English Act applied only 
to agents for Sale of Land anda new Act was passed in 1877. 
That Act was not extended to India. There was no assignment 
of goods by endorsement. Title must pass to the second buyer. 
If title did not pass by endorsement the instrument was not negotia- 
ble. Pledge of a document might create a charge on the document 


but: not on the goods. The law applicable is to be found in 
S. 108 and 178 of the Contract Act. 


S. 108 reproduced S. 4 of Factors Act of 1844 which applied 
to agents only. There could be no transfer except in the manner 
which the law provided. 


t 


{Lord Parker.—Yes. You have no right to assume that the 
I. C. Act was intended to reproduce the English Law, ] 


Railway receipts were not instruments of title. G. I, P, Rail- 
way Co. v. Hanmandas 1, Merchant Banking Co. of London v, 
Poenit Bassener Steel Co. 2. 


Sir E. Richar ds, K. C. and Sir W. Garth for the respon- 
dents submitted that there was no difference between an instru- 
ment of title and a “document of title” or “document showing title” 
In other enactments and sections. of Indian Contract Act “ docu- 
ment” of title covered such as Railway receipts and meant ‘giving 
title.” (See Act 24 of 1854). There was no reason for limiting 
the meaning of “‘ instrument_of title’. It must mean documents 


“1. (1889) I.L R 4B. 57. © 2. -(1877) D. R. 6 Ch. D. 805, © 
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which’ pass property. There is no definition as to the documents 
which would be covered by ït. The principles of the English Law 


Vithaldas ~ of Contract should not be applied to the Indian conditions. 


Durbar 
f v 
Amrrcharid 


Lord Parker. 


Reference was made to Benjamin on Sale, 5th edition; Bk. I, 
Pt. 5, Cl..3. Carver on Carriage by Sea, p. 67. Sale of Goods Act 
of 1877, S. 55. Sale of Goode Aci of 1893, S. 47. 

DéeGruyther in reply. 

' The judgment of their Lordships was delivered by 

` Lord Parker of Waddington :—The question which arises on 
these appeals is whether a railway receipt issued to the consignor 
of goods in the form appearing on pp. 70 and 71 of the record is 
“an instrument of title” within the meaning of Section 103 of 
the Indian Contract Act. . 

Section 103 of this Act is one of a group of sections relating 
to a seller’s right fo stop goods while they are in transit to the 
buyer. Section 99 defines she right. Section 100 provides that 
‘goods shall ‘be deemed to be-in transit while in course of 
transmission to and not yet 2ome into the possession of the buyer. 
Section 101 lays it down hat the right does not, except in the 
cases thereinafter mentionei, cease on the buyers reselling the 
goods while in transit and receiving the price, but ¢ontinues until 
the goods have been delivered to the second buyer or to some one 
on his behalf. Section 1C2 provides that the right of stoppage 
ceases if the buyer, havirg obtained a bill of lading or other 
“document showing title” tc the goods, assigns it, while the goods 
are in transit, to a second kuyer, who is acting in good ae and 
who gives valuable consideration for them. 

The expression “document showing title’ is used again in 
Section 108, which refers to a “bill of lading, dock warrant, 
warehouse- keeper’ s certificate, wharfinger’s .certificate or warrant 
or order for delivery, or other document showing title to goods.” 
The same enumeration is found in Section 178, except that in 
this section the expression “document of title” is substituted for 
“ document showing title.” Sections 108 and 178, though they 
very possibly extend, at least cover the same ground as, the 
provisions of the Indian Azt No. 20 of 1844, which with certain 
modifications not material for the purposes of this appeal made 
the provisions of the English Factors Act, 1842, applicable to 
British Inia. Both the .ast-mentioned Acts use the expression 
document’ of title to goods, and define it as including any bill of _ 
lading, dock warrant, warshouse-keeper’s cetificate, wharfinger’s 
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certificate, warrant or order for ‘the delivery -of goods, and any 
other. document used in the ordinary course of business as proof 
_ of.the possession or control of goods or authorising or purporting 
0 authorise, either by endorsement or by delivery, the possessor 
. of the document to transfer or receive the goods thereby represens- 
ed. In their Lordships’ opinion tke only possible conclusion is 
that whenever any doubt arises as to whether a particular 
document is a “document showing title” or a “document of title” 
to goods for the purposes of the Indian Contract Act, the test is 
whether the document in question is used in the ordinary course 
of business as proof of the possession or control of goods, cr 
authorising or purporting to authorise, either by endorsement ar 
delivery, the possessor of the document to transfer or receive the 
goods thereby represented. In the present case it has been found 
as a fact by both the Courts below, and is not, and indeed cannot, 
be disputed before this Board that the railway receipts in question 
satisfy this tst. It is therefore unnecessary to consider whether, 
apart from evidence as to the ordinary course of business, the 
effect of Sections 4 and 137 of the Transfer of Property Act (No. 
‘2 of 1900) would be conclusive on ths point. It is clear that, aven 
without the dssistance of these sections, the receipts in question 
‘are documents showing title to goods within Section 102 and 108 
and documents of title to goods within’ Section 178 of the Indian 
Contract Act, - 


Returning to Section 102, its effect may be stated as follows.: 
First, so far as bills of lading are concerned, it enacts the rule of 
the common law by which a second buyer who obtained an 
assignment of the bill of lading obtained constructive delivery of 

the goods represented by the bill, 30 that the vendor’s right of 
stoppage ceased. Secondly, so far as other documents of or 
showing title to the goods are concerned, it makes their assign- 
ment to a second buyer have the same effect as the assignment 
of a bill of lading. If, therefore, the respondents in these 


appeals had been second buyers anc not pledgees of the goods _ 


represented by the receipts in questicn, the appellant’s right of 
stoppage would have been displaced. 


Passing now to §. 103, it will be found to provide that wkere 
a bill of lading or other “ instrument of title” to any goads is 
-assigned by the buyer of such goods by way of pledge to secure an 
advance made specifically upon it in good faith, the seller cannot 
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except on payment or tender to the pledgee of the advance so 
made, stop the goods in transit. If this section had used the ex- 
pression “document showing title” or “document of title” 
instead of the expression “ instrument of title,” it is, in their 
Lordships’ opinion, quite clear that it would have applied to the 
receipts in question, and that the vendor could not have stopped 
the goods in transit without paymeni or tender to the respective 
respondents of the amounts of their advances, which were admit- 
tedly made in good faith and specifically upon the security of the 
receipts in question. Jn other words, the section would have 
done, in the case of assignments by way of pledge, precisely what 
had been done in the previous section in the case of assignments 
upon a resale. 


Great stress was naturally laid by the appellants on this 


difference of expression. They argued that “instruments of - 


title” were a particular species of the genus “ documents of 


title,” and they attempted to défine the ‘species as consisting of 


documents which conferred title in the same manner and sense 
as title is conferred by a bill of lading. They supported this 
argumeut by the following considerations: First, they contend- 
ed that the Indian Contract Act was primarily a consolidation 
Act, and therefore ought, in default of a clear expression to the 
‘contrary, to be read as embodying the law as existing when it 
was passed. Secondly, they urged the improbability of the 
Indian legislature having taken the lead in a legal reform for 
which this country had to wait until the passing of the English 


' Factor’s Act of 1877. Their Lordships cannot attach any weight 


to either consideration. The Indian Contract Act recites the 
expediency of defining and amending certain parts of the law 


relating to contracts. It is therefore an amending as well as a 


Consolidating Act, and beyond the reasonable interpretation of its 
provisions there is no means of determining whether any parti- 
cular section is intended to consolidate or amend the previously 
existing law. Again, their Lordships do notsee any improba- 
bility in the Indian legislasure having taken the lead in a legal 
reform. Such reform may have been long recognised as desirable 
without an opportunity ocsurring for its embodiment in a legis- .- 


. lative enactment, and it may well be that the opportunity occurr- 
' ed sooner in India than in this country, where the calls for 


legislative action are so much more numerous, 


‘ 
~ 
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- It remains to consider the appellant’s- argument, so far as it 
is based on the use of the expression “ instrument ” instead of 
“ document” of title. In the first place it is to be observed that 
“ title” in both expressions, can relate only to the right to receive 
delivery of the goods to which the instrument or document re- 
lates, It can have nothing to do with ownership. A bill of lading 
may in this sense be an instrument or document conferring title ; 
but, if so, the same is true cf all the other documents contained in 
the genus “document of title.” The fact that a-document confers 
title in this sense cannot therefore be used as the distinguishing 
mark of a particular species of the genus. The truth is that the 
only point in which a bill of lading differs from other “documents 
of title” is that its assignment, whether upon a resale or by way 
of pledge, operates as a constructive delivery of the goods to 
which it refers. The appellant’s counsel was unable to mention, 
and their Lordships are not aware of any other document with 
this peculiarity. In their Lordships’ opinion the suggestion that 
the words “or other instrument of title” were inserted per 
cautelam in case there were any such instrument other than a bill 
of lading is far-fetched. Moreover, they cannot help thinking 
that the section, if intended to have the effect for which the 
appellant contends, would have been otherwise worded. Further, 
no reason can be suggested why, if (as is clearly the case) the 
legislature intended by S5, 102 to assimilate other documents 
of title to bills of lading for the purpose of determining the right 
of stoppage in transit in favour of a bona fide purchaser 
for value, it should not have by S. 103 intended. to do the same 
in favour of a bona fide pledgee for value. Under these circum- 


‘stances little importance can be attached to the fact that one 


Seckion employs the word “ document” and the other the word 


“instrument,” more especially as the use of the two expressions, ` 


document showing title and document of title,-in the same sense 
shows that the draftsman was not very careful in his .use of 
language. 
For the foregoing reasons their Lordships are of opinion 
that these appeals fail, and should be dismissed with costs,: and 
they will humbly advise His Majesty accordingly. 
Solicitors for Appellant :—Hughes:and Sons. - pig 
Solicitors for Respondents :—T. L. Kaeso: and Co. . 
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IN THE HIGH COURT GE JUDICATURE. AT MADRAS. 
» Present :—The Honoursble Mr. Abdur Rahim The Officiat- 


ing Chief Justice, My. J ustice nate ad and Mr. Justice 


Phillips. © ; - 
Thevaraya, Reddy and others .. Appellants" in L. P. A. No. 329 
of 1914 and Respondents in 
i L. P. A. No. 380 of 1914 
| ila a 1 to 6). 


. i D. i ` i 3 
Venkatachals eeog naan ànd Appellant in L.P.A. No. 380 of 
-others. oH 1914 (Plaintiff) ‘Respondents 


in L: P. A. No. 329 of 1914 

(Plaintiff-Defendants-7 to 9, 

‘. 11 and Plaintiff's Assignee); | 

Transfer. of Property Act, S. 83£—Deposit of mortgage money in courts Disputes 

among repr esentatives of the mortgagee—Withdrawal of money before the persons 

entitled thereto are ascertained—I0 cessation of interest—Civil Procedure Code, 
O. 24, R. 8—Deposit of money in Court— Abatement of interest. 


ra | 


Where the mortgagee i is dead ard the mortgagor not being sùre as to who arà 


` the persons entitled tosucceed and taerefore unable to make a valid tender, deposits 


the mortgage money in court; but withdraws it before thé, rightful heirs are as- 
certained,, he cannot be said to have done all that he-could do to’ enable them to 
receive the money. In such a case tae mortgagor cannot olaim cessation of interest. 
under S. 84 of the Transfer of Proparty Act 

Quaere: Whether Krishnaswami Chettiar v. Ramaswami Chettiar 1 was rightly 
decided on: the facts of the case? ` 

Where after the institution of a suit for recovery of money’ due under a mort- 
gage, the mortgagor pays into cour: a certain amount in satisfaction of the claim 
interest on the amount depositec’ Geases as soon as the eal receives notice of 
the deposit. 


E Appeals under T 15 of the Letters Patent against ie 
Judgment of. the Honourable Mr. Justice Ayling and the J udg, 


° ment of the, Honourable. Mr. Justice Tyabji, respectively in. 


Second Appeal No, 881 of 1913 and the memo. of cross objections, 
therein, preferred to. the High Court against the decree- of the. 
Court of the Temporary Sabordinate Judge of Trichinopoly- in: 
A, S. No. 108 of 1912, on -the file of the District Court of 
Trichinopoly transferred tc the Court of the Temporary .Subordi- 
nate Judge of Trichinopofy (O. 8. No, 414 of 1910 -on the file 
of the Court of the District Munsif of Kulitalai).. ne ne 


* L.P. A, Nos. 829 and 830 cf 1914. ann 7th August, 1916. 
1. : (1910) I. L. R. 85 M. 44. 


` 


~ 
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- The suit out of which these appeals arise, was brought ṣo 
recover the amount due on a mortgage bond executed cn 
27-5-1895 by defendants 1 and ‘2, in favour of one Ramas 
krishna Pandithan, manager of the family to which the plaintiff 
and defendants 7 to 9 belong. After the death of the mortgagee, 
defendants- 1- and’ 2- wishsd to discharge the mortgage, 
but as the legal representatives of the mortgagee were disputing 
among themselves, the right to succeed to the estate of- Rama- 
krishna Pandithan; they paid the full amount-due ‘into Court on 
1-10-1903, under S. 83 of the Transfer of Property Act. Notice 
was given as required by the sectidn but as the mortgagee’s re- 
presentatives could not settle their disputes, the money remainec 
in Court till about a year later when the mortgagors withdrew it. 
The present suit was filed on 6-8-1910 for recovery of the 
mortgage amount and interest thereon against: defendants 1 and 
9,and persons claiming under them. The defendants contended 
that under S. 84 of the Transfer of Property Act, interest on-the 
mortgage-amount ceased to run from the date of deposit in Court 
(1-10-1903), in spite of their subsequent withdrawal. They also 

contended that they had all along-been ready and willing to pay 
the mortgage money and interest to the persons lawfully entitled 
to the same. It was found by the courts below that the con- 
testing defendants had again deposited the amount into court soon, 
after the institution of the present suif and before filing the 
written statement. The Lower Appellate Court differing from, 
the District Munsif and relying on KErishnaswami Chettiar y. 
Ramaswami Chettiar 1 held that interest did not cease to run 
from the date of the deposit and decreed’ the plaintiffs claim for 
the mortgage amount with interest at the contract rate up to the 
date of the’ decree, but disallowed him his costs. Defendants 1 
and 2and the other contesting defendants preferred a’ second 


appeal to the High Court. The plaintiff preferred a memorandum’ 


of-objections with. regard-to his costs which had been disallowed 


by the Gourts-below. The second-appeal was heard by Their’ 
Lordships Ayling and Tyabji, JJ., who delivered dissenting judg-" 


. ments.. Ayling, J.; dismissed the Second Appeal and allowed the 
memorandum of objections with costs, Tyabji, Je, was ior calling’ 
for findings on the following two issues::— 
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1. Whether the defendants No. 1 to 6 did all that had to 
be done by them to enable tke mortgagee to take out of Court 


the amount deposited by them in Court on 1-10- 1903. under S. 83 


_ of the Transfer of Property act. 


2. If the first issue is answered in -the affirmative then, 
whether the defendants 1 to 5 were any time after withdrawing 
the said amount from Court, not ready or willing to pay the sum 
due to the mortgagees the onus of this issue being on- the 
plaintiff. ? awe 

Tyabji, J. also dismissed the memorandum of objections 
with costs. - The result was that both the second appeal and the 
memorandum of objections were dismissed with costs. There- 
upon two Letters Patent Appeals were filed, one by the appellants 
in the second appeal against the judgment of Ayling, J. and the 
other by the Respondents therein against the judgment of 
Tyabji, J.;. dismissing the memorandum of objections. aw 

K. R. Rangaswami Jy2ngar for the. Appellants in L. P. A. 
No. 329 of 1914 and the Respondents in L. P.-A. No. 330-0f 1915: 

The claim for interest after the date-of ka or 1-10-1903 
is E 

[The Offg. C. J.—Whz did you withdraw the amount from 
Court ?] 

. Under the bona -fide balief that if the money was, left indefi- 
nitely i in Court, it would lapse to the Government. That this was 


the case is found by the Court below. 


[The Offg. C. J.—Even then the loss would fall on. the ee 
gagee. 

S. 84 of the Transfer of Property Act, places tender and 
deposit on the same footinz. a this case, I made a valid tender 
through Court. ` oo 

[The Offg. C. J. —lf you want o of interest you east 
put the money into Court. The moment you OAE it, he 
money is-in your pocket.] 

I have made a valid tender. It was improperly. refused by’ 
the mortgagee, I should noi. be placed in a worse oaao than 
if I had tendered it out of Court. 

[The Offg. ` 0. J. Tander and deposit are ‘not’ thé same’ 
thing. ] 
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Deposit is a statutory form of tender. . a i „Thevaraya 
-R 
(The Offg. O. J:—Does tender in S; 84 of the Transfer of ae 
Property Act include tender out of Court ?} ` i Regia 
Yes. r i ae si e xa L es 


[The Offg. C. J.—There is a nc tender’ apart from a deposit 
in this case. The deposit must continue till the mortgagée takes 
it out. ] l l 
Under 8. 84 I have done all that I could to enable the 
mortgagee to take out the money. If I madea valid tender and 
if when the mortgagee demanded it by suit I deposited the money 
in Court, then the onus is on the mortgagee to show that I was 
not ready or willing to pay him on demand. A tender need. not be F 
. kept up. Velayuda Naicker v. Eyder Hussain Khan Sahib 1, on. 


[Phillaps, J. — Tender . must be made to the right person, Í 9 
The mortgagor takes the risk. In -he case of a deposit the court i 
finds out the right person. You ought to have put the money 
in Court till the persons entitled {hereto were ascertained and 
were in a position to draw it out.] 


[The Offa. C. J.—The case has not been tried on the ee 
that there was tender apart from the deposit. ] 


£ 


[Seshagiri Aiyar, J.—There could not have been a fender in 
this ‘case becatise the persons‘ entitled to the money wére not then 
ascertained. ie l s, 


I contend there was a good daposit or af any rate.a valid 
tender. | 

(Phillips, J.—S. 84 of the T.P. Aet requires you. to do all 
you can to enable the mortgagee to draw the amount, Could you 
have not left the amount in court till the mortgagee’s representi- | 
tives settled their dispute.] - ! - 

It now turns out that I tendered the amount to the a 
person. Could it be said I have act done everything required by 
S. 84. Is the-mortgagor to wait :ndefinitely ? 


[The Offg. C. J—Till the mortgagee’s rights are barred.] ; 
. The existence of disputes. among the mortgagees should not 


gast € on me & greater obligation thar is imposed by S., 84 of: the 
Ts. P. Act. Atany rate, I deposited the amount soon after the 
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institution of the suit. Ths Courts below: should not have 


' allowed subsequent’ intérest on the amount deposited. O. 24 


R. 3, C. P. Code ref. to. 


B. Sitarama Row for T. R. Venkatarama Sastri for the 
Respondent in L. P. A. No. £29 of 1914. [Their Lordships did 
not want to hear him on the question of deposit.] - Though. the 
mortgagor paid money into Ccurt soon after the filing of the plaint, - 
the mortgagee was entitled to appropriate it towards the interest 


already accrued due. The subsequent award‘of interest on the 


mortgage amount is correct. Maharaja of Benares, v. Har 
Narain Singh 1, 


l The Court delivered the ĉollowing ` SR 


Judgments :—The Offg. Chief Justice :—The only question it in 
this appeal is whether the aprellants having deposited the money 
due from them on a mortgage, under `S. 83 of the Transfer of 
Property Act, can claim eremption from interest under S. 84 


‘although they withdrew the amount afterwards. The money was 
left in Court for 2 year or more but the title of the respondents 


as legal representatives of the mortgagee was then in dispute. The 
suit -which settled their right was not decided until after the 
appellants had withdrawn the money. S. 84 says “ when the 
mortgagor or such other person as aforesaid has. tendered or 
deposite i in Court under S. 83, the amount remaining due on the 
mortgage, interest on the principal money shall cease from the 
date of the tender or as soon es the mortgagor or such other per- 
son as aforesaid has done all that has to be done by him to enable 
the mortgagee to take such amount out of court, as the case may 
be”. The legislature has drawn a distinction between the case 
of a tender and a deposit as tc the date from which interest shall 


‘cease to run. And this apparently for good reasons—a tender in cr-. 


der to be valid must: be made to the person entitled to receive the 
money. But when cnly a deposit is made the mortgagor must 
do something more. He musj do all that has to be done in order 


‘to enable the person enittled to the money to receive it. Where 


the mortgagee as in this case is dead and the mortgagor not being 
sure as to who are the persons entitled to succession and thus 
unable to’make a valid tender, deposits the money in court, but 
withdraws it before the rightftl heirs are ascertained, hè cannot 





1. (i905) =. L. R. 28 A. 26. 
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be said to have done all that: he-could do to enable them to re- 
ceive the money. In such cases the mortgagor cannot claim the 
benefit .of S. 84, for the money having been withdrawn before 
the persons entitled to it have established their right, it must be 
taken that so far as they are concerned the deposit has never 
been made. The deposit in order to be effective under S. 84 
must remain jn Court until the mortgagee or his successor in inter- 
èst has been enabled or is in’a position to draw if. This is the 
interpretation put upon S, 84 in Krishnaswami Chettiar v, 
Ramaswa «ai Chettiar | which has been-followed by Ayling, J: I 
may mention that we are not concerned here with the question 
whether that case was rightly decided upon its facts for, it is 
pessible that the mortgagor there had in addition to the deposit 
also made a valid tender. F 


It appears however ‘that after the suit was instituted thé 
mortgagor again deposited the amount in Court. In calculating 
interest from that date the amount deposited should have been 
deducted from the principal, and interest allowed only on the 
balance. To that extent the decree will be varied ; otherwise the 
appeals will be dismissed butin ithe . circumstances of the case 
without costs. .The respondent will be entitled . to interest at 6 
per cent. on the amount decreed from the date of the decree of this 
Court. -Time for payment six months, > , ,' 


‘Letters Patent Appeal No. 330 of on PTH appeal i is dis- 
| missed. 


Seshagiri Aiyar, J.—I entirely agree with the learned officiat- 
ing Chief Justice. The main argument ‘of Mr. Rangasami 
Aiyangar was that as no money is left outstanding in the case ofa 
tender, the legislature did not intend that in a depcsit the money 
should be continuously in Couré till drawn out. There i iS no 
analogy between the two. Whena debtor tenders money, he 
must do it only to the person legally entitled thereto. He takes 


the risk of deciding for himself whether the offer he is making. is 


to the proper person. In the case of the person to whom the 
tender is made, the latter can have no claim for interest and can 
have.no grievance jf it is refused, as he had the option and right 
„of claiming payment at once and had not availed himself of them, 
On the other hand, a deposit is ordinarily made when the debtor 
Pe eee a 
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is in doubt as ‘to.who is the rightful claimant. He wants to absolve 
himself from future liability by leaving it to the Courtto hand 
the money over to the true owner. Nobody may be in a position- 
to apply for payment immediately as in the case of a tender. 

Consequently the money must be`in deposit to be drawn out-as 
soon as.the legal rights of the parties are determined. _I am also’ 


-of opinion that the term ‘deposit’ implies that the money is in the 


hand s of ‘the Court until it is paid to the creditor. It may not 
infrequently happen that between the deposit originally made and 
the time when the true owner is ascertained, the debtor has become 
insolvent or incapable of meeting his obligations. This would 
-be.a good reason for expecting that the money must be in Court. 


|. Further, if the debtor wants to escape liability for payment of 


interest, [ do not see why he should not allow the money to be in 
Court. The fact that-.in a tender there may be udvantageous 
circumstances is no ground for departing from, the obvious ‘intent 
of the legislature in the case of deposits. 


Stress wag: laid on the clause “has done all that has. to se 
done by him to enable the mortgagee to take such amount out of 
Court”. If the money is not in Court's deposit, I do not think it 
can be said that the requirements of this clause are satisfied: by 


au original deposit and its withdrawal. {t the money is nor in 


Court, as soon as the rights of the parties have been pronountved 
upon, an application will have to be made for- depositing the 
money again in Court. A further.application to draw it out will. 
have to follow. It seems to ine that the debtor will not, be doing 
all he can, if he has. withdrawn the money. 


I am of opinion thai Krishnasami Chettiar v. Ramasami 
Chettiar 1 was rightly decided. Whether on the facts the judg-. 
ment might have been different is not what we have to consider 
put the principles there enunciated are sound. 


Po. “Tt was sought to be argued that every deposit implies an 
antecedent tender and as in the present case, notice of deposit was 
given to all the ‘possible claimants, the deposit must be regarded 
isa legal tender. It is clear that the right to the money was 
@isputed arid therefore none of the creditors was in a position to 
claim -the:money, and that is the’ essence- of a oe I see. no 
force in this-contention. ; pisa l A ee 


= (1910).1.L. R, 85, M. 44. 
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[agree that under O. XXIV. R. 3 of the Code of Civil Proce- 
dure interest’ was not allowable upon the sum’ paid into Court 
‘after the ee of ne suit. I agree with the ‘order as to 
costs, ~~ = ots a8 A r 


Phillips, J.—I agree with aie J., that this appeal should , 
be dismissed, but unlike him I'am aot prepared to agree with the 


ruling i in Krishnaswami Chetivar v. Ramaswami Chettiar 1; for 
in that case a mortgagor deposited raoney in Court, sent notice 
to the mortgagee who refused to accept the amount. This in 
‘effect amounted to a tender throcgh Court and 5. 84 of the 
‘Transfer of Property Act ‘lays’ down ‘very clearly that when a 
tender has been made interest- ceasés to run.’ ‘It also ceases ġo 
run.-when the mortgage money has been deposited in. Court and 
the mortgagor has done all that has to be done by him to enakle 
the mortgagee to take such amount out of:Court. When therefore 
the mortgagee has been in a positicn to draw: the money from 
‘court and has refused’to do so, interest ceases to run just as.in 
the case when the mortgagee refuses a tender, out of courfb—-So 
far as I can see there is no provision!-in the Act,. whereby 
interest is again to run if the deposit is withdrawn after the 
mortgagee has ‘refused to receive it. The cessation of interest is 
the penalty imposed upon the, mortgagee for refusal to accept t the 
money when offered, and this pena_ty is nob remitted because he 
changes his mind when it is too late. With all respect pene 
I venture to differ from the reasoning of ‘the judgment” i 
‘Krishnaswami Chettiar v. Ramaswami Chettiar I, ° 


~ .In.this case, however, tie circumstances are different. One 
of the mortgagees died and there was @ dispute as to who were 
the legal representatives. . If, therefore, the-mortgagors had made 
a tender to one of.the two sets of claimants they. ran the risk of 
tendering to the wrong person, in which case . the tender would’ 
not be valid: To avoid this.difficulfy, or for some. other reason, 
the mortgagors deposited the amount in: Court,’ but it was not 


drawn | ‘because of the dispute as to the rights of the respective ' 


claimants. Until that dispute was. settled the. mortgagee could 


not draw the money out of Court, for the Court was not in @posi- . 


tion to knéw who were the rightful mortgugees.- It is, however, 


contended that’ this dispute did not affect the mortgagors,..as they - 


* had’ done a all that they had to do fo enable ae Poneto to ey 
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the money. No doubt they had taken all the active steps-necessary, 
but because they withdrew the deposit before the dispute was 
settled, the mortgagees were tnable to draw the amount. Prior to 
the settlemeat of the dispute, the mortgagee could not draw the 
-money because of the dispute and after settlement they could not 


' draw it because the money was not there. Ifthe mortgagors had left . 


the money in Court.until the dispute was settled, they would have 
done all they had to do when the deposit. was made. and notice 
issued to the movtgagees ; but as they failed to leave the deposit in 
court sufficiently long to enab.e the mortgagees to draw the amount 
they failed to do all that they had to do, and consequently inter- 
est did not cease to`run. 

A further objection is taken that interest has been allo wed o on 
the amount deposited after’ tais suit was filed. . This is clearly 
wrong as under Order XXIV cule 3 of the Code of Civil Procedure 
interest on the amount deposited ceases as soon as plaintiff 
receives notice of the deposit., I therefore agree in the order 
‘proposed. 


A.V. V..- 


d 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present :—Mr. J ustice Dldfield and Mr. J ustice Sadasiva 
' Åiyar. 


Bhavani alias Rukmani Amna, ... Appellant * (Plaintiff) 

V. i 5 
‘Anantha Kamthi and others ©  .. Respondents (Defond- 
i l l ants 2 to 7.)- 


Damages—Cause of action— Contract of indemnity—Breach—Loss of title ae 
property—No disturbance of possessicux— Damage. : 

Plaintifi’s husband who was ruming a Kuri fund. executed a security -bond 
in 1892, to the members thereof plecging: his property as-security for the amounts 
that might become payable to them. On her husband's death plaintiff succeeded 
to his estate and had the management of the fund transferred to the defendant jn 
1993 taking from the latter an indemmity bond with the suit property as security 


- for an amount not exceeding Rs. 2,50), against any damage resulting to plaintiff 


and her property including that bourd by the security bond of 1892. Two members 
of the-fund thereafter obtained decrees against plaintiff on the security bond of 1892 
and in execution thereof the property comprised therein was purchased -by 
strangers. Plaintifi thereupon sited she defendant for Rs. 2,500 by sale of the pro- 


— n 
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perties specified in the bond of 1898 as-security. The Courts below. dismissed the 
' guit holding that as the plaintiff had, in spite of the court sale, all along continued 
in possession of the property she had sustained no damage. In second appeal ib 
was contended for the plaintiff that she was entitled to compensation on account of 
(1) the future determination of her possession, which the court sale would involve 
in the ordinary course of events, and (2) the loss of title to the property caused by 
the court sale. 


Held that, though the plaintiff's claim in so far as it was based on the distur- 
bance of possession was premature, she was entitled to damagas on account of her 
loss of title to the property. 

Per Sadasiva Iyer, J.—The distinction between a covenant containing an abso- 
lute promise to do-an act and a covenant merely to indemnify for the loss which 
may be incurred on breach of the promise to do the act, though sometimes a fine 
one, is none the Jess real. 


Pundit Duraisami Thevar v Lakshmana, Chetty 1, Puthu N arayanamurthi v 
Marimuthu Pillai 2. 


Second appeal against the decree of a District Court of South 


Canara in A. S. No. 85 of 1912, preferred against the decree of - 


the Court of the District Munsif of Karkal in O. 5. No. 581 of 
1910. 


K. Ramanatha Shenai for Appellant. 


S. Sitargma Rao and E. P. Lakshmana Row for K. Y. Adiga 
for Respondents. 


The Court delivered tha following: 


Judgments :—Oldfteld, J.—-The necessary facts are as follows: 
Plaintiffs husband, now deceased, started a Kuri fund and in 1892 
executed Ex. R. to the members, pledging property as security 
for the amounts, which would be payable to them. On his death 
plaintiff succeeded to his estate, and her father, as her guardian, 
in 1893 took steps to transfer the management of the fund to 
lst defendant by a Power of ‘Attorney and ‘obtained from him 
and his brothers an indemnity bond Hx. B. with the plaint 
property as security for an amount not exceeding Rs. 2,500 against 
any damage resulting to plaintiff and her property. including. that 
bound by Ex. R. Two members of the fund afterwards obtained 
decrees on Ex. R. against plaintiff, 1st defendant being a party ; 
and (neither decree-holder being a party to the other’s decree) 
both in succession brought the property to sale, the purchasers 
being different individuals. Plaintiff has now sued 1st defendant 
and others representing the other executants of Ex. B. to recovel 
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‘Rs. 2,500 by sale of the properties specified therein as security. 
‘The question i 1S whether the Lcwer Courts were right in deciding 
that her suit was premature. 


The Lower Appellate Court reached this decision on what, 
notwithstanding its tentative method of expression, may be accept- 
ed as findings of fact, that. plaintiff had enjoyed the suit property 
since 1898 by mortgaging it wita possession to P, W. 2, one of the 
two decree-holders above referred to; has continued to enjoy it 
until the date of suit by receivicg from him the annual payment 
of grain, for which his mortgag= provides; and is accordingly in 
spite of the two court sales still in possession. It has referred 
also to other circumstances such as the connection between the 
plaintiff and P. W. 2, as indicasing ‘that the two have combined 
to defeat the two auction purchasers’ attempts to get possession. 
But that, if true, is not material at present. For the only issue 
is whether plaintiff's retention of possession however effected, is 
inconsistent with ‘her having been damnified by the two Court 
sales, which have occurred. It is urged that the Lower Appellate 
Court’s consideration of the case was defective because, though the 
grounds, on which damages are claimed, were in no way defined 
or limited in the plaint, it regarded the continuance af plaintiff’s 
possession to the date of suit as decisive and did not deal with 
plaintiff's right to compensation on account of (1) the future 
determination of her possession, which the Court sales would 
entail in the ordinary course (2) their effect on her title to the 
property. These two claims are differently founded and call for 
separate discussion. Apart from that however, the cases, Puthi 
Narayanamurth, v. Marimutaw Pillat land Pundi Doraisami 
Tevar v. Lakshmana Chetty 3, on which defendants mainly 
rely as showing that. the suit 5 premature, are irrelevant. For 
they relate to the right of action on contracts to discharge a 
promisee’s debts, and there is 20 analogy between the event, in 
which the promisor in them would become liable, the discharge 
by the promisee under compulsion, and the grounds alleged for 
defendant’s liability in the present case. 


First as to the cause of action alleged as arising in respect 
of the future determination cf plaintiff's possession. There is, 
‘for all that appears, no doubs that the auction’ purchasers. may 
‘still claim delivery through Court, oust P. W. 2, and determine 








1. (1902) I. L. R. 26 M. 822, 2. (1904) 14 M. L. J. 246. 


‘ 
t 
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that they have done so or: takén any step in that- direction. © 


No Indian authority has been shown for the opinion that J udicial 
recognition of a stranger’s right to possession or anything short of 
actual disturbance of it by him justifies a claim.to damages ; and 
that opinion was negatived in Howard v. Maitland. 1, a decision 
which is in point, though the clain. was made on a covenant for 
quiet enjoyment. Plaintiffs claim so far as it relates to the enjoy- 
ment, past. or future, must be held premature. 


There remains a claim in respect of damages to her tifle, a 


defendants arguing that she has not yet sustained any loss and 
that, subject to her retaining possession, she will never do so. No 
Indian authority has been referred to. But the merits of the case 
are clear> For two court sales-have been held and have not been 
set aside ; and, though neither purchaser has yet obtairfed possas- 
sion there is still time for one cr other to doso. Plaintitf’s 
title accordingly has been lost and she has suffered none, the less 
_ because, so far as she has sustained no practical inconvenience and 
because she has not had the occasicn to sell the property and 
cannot yet estimate-the damage sustained with reference to any 
actual diminution in the price obta‘nable. Kingdom v. Wittle 2 
is in point, though it was a case of breach of covenant for-title ; 
and itis a clear authority, since in the particular circumstances 
proof of special damage was necessary. Such damage was held 
established on the ground that, the title being impaired, the plain- 
tiff would not be able to dispose of the estate. Plaintiff's suti 
therefore, so far as it is founded on detriment to her title, cannot 
be held premature. a 

The Lower Court’s decisions are therefore set aside, ` the 
District Munsif is directed to readmit the suit and rehear it in the 
light of the foregoing with particular reference to plaintiff’s right 
to damages on account of the loss of her title. Costs -to ‘date in 
this and the Lower Court will follow the result and will be pro- 
vided for in the decree to be passed, © 


-Sadasiva Aiyar, J.—L agree. There are; no doubt, several 
decisions which hold that before actual loss is incurred, a suit 
brought on a contract of indemnity for recovery of the damages 


which are likely to be incurred’ by the defaulé of the guarantor 





1. (1888) 11 Q. B. D. 695. 2. (1814) 4M. & S. 58, 
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would be premature. See Pundi Duraisami Thevar v. Laksh- 
mana Chetty 1. Especially in thè case of an indemnity given by 
a principal debtor to a surety would this doctrine apply. See 
Puthi Narayanamurthi v. Marimuthu Pillai. 2 But the doctrine, 
however, is qualified very appreciably by the rulings in several 
decisions which hold that an astion for specific performance of a 
contract to indemnify can be sustained before actual loss is in- 
curred by the promisee. (See In re Law Guarantee Trust and 
Accident Society, Ltd. 8) and that an action on the covenant by 


" the defendant to do a particular thing, ¿fit is an absolute promise, 


“at once gives rise to a cause o- action in which substantial dam- 
ages are recoverable and a plea of non-damnificatus is not main- 


‘tainable.” (See 24 I. C. 873). The distinction between a 


covenant containing an absolcte promise to do an act and a 
covenant merely to indemnify for the loss which may be incurred 
on breach of the promise to do the Act is, no doubt, sometimes a 
fine distinction but such a dist nction is in most cases not diff- 
cult to perceive. 

Even if the covenant in question in the present case which _ 
is not the case of a principal Jebtor promising tq indemnify a 


surety, is only one to indemmify the plaintiff against the loss 


caused by the neglect of the ls defendant to fulfil his promise, 
the loss of the plaintiff's legal title to the lands caused through 
the defendant’s said breach of kis promise is a substantial present 
loss and the plaintiff's suit for recovery of the damages incurred 
on account of such loss of title cannot therefore be held prema- 
ture. The sums necessary to be expended by the plaintiff in 
order to cure the defect in or the loss of title so caused would be 
the measure of damages and the lower Courts ought to have’ 
come to a finding on that queszion before deciding the suit. The 
decisions of the Lower Courts which dismissed the suit on a 
preliminary point, (namely, whether the suit was premature) - 
ought to be set aside and the case remanded to the Court of First 
Instance for a fresh decision wish reference to the above observa-. 
tions. Costs to be costs in the cause. Fresh evidence might be 
allowed on the question of the quantum of damages. 


t A. V. V. 


1. (1904) 14 M: L. J. 245. 2. (1902) ILR. 26 M. 822, 
8. (1914) B L. J. Ch. 96. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Spencer and Mr. Justice Krishnan. 


Kamakshi Ammal ... Appelant * (Petitioner Plaintiff) 
v. l 
Pitchu Aiyar and others ... Respendents (Defendants 2 3, 4, 6, 


7, 9 to 14, 16 to 19, 21 to 23 
and 25 and L. R. of the 15th 
Defendant), : 

Eaecution—Defective application—Bona-ide mistake as to date of prior appli- 
caiion—Return for amendment—No representasion —Step-in-aid. 

An application for execution cannot be said to be materially defective merely 
because if contains a bona fide mistake as to she data of a ed application relied 
on for saving the subsequent one from limitetion. 

An execution petition returned for eamen¢ment but not ra-presented may yet 
give a fresh starting point for limitation. 

Rama v. Varada 1, Narayanaswamy Naidu v Gantayya ?, Gopisetti Narayana- 
swami v. Muthala Venkatarainam ?, followed 

Appeal against the order of tae Court of the Temporary 
Subordinate Judge of Madura in A. S. No. 32 of 1914, preferred 
against the order of the Court of the District Munsif of Tiruman- 
galam in E. P, No. 382 of 1913, in O. S. No. 383 of 1901. 


The second appeal arose out of an application’ to execute a 
decree passed in a suit to enforce a charge on certain immovable 
properties and the main plea of the pine ee etre: was one of 
limitation. 


The question arose as follows :—The decree-holder presented 
an application for execution in 1911, in which the date of the 
former execution petition was not given and also the date of a prior 
execution application and the result ware not mentioned at all. This 
petition of 1911 was returned for amendment under O. 21 Rule 17 
of the Civil Procedure Code for ‘the above particulars but it was 
re-presented without the required amsndments being made and the 
court consequently. dismissed the application. The present execu- 
tion application was filed in‘1913. This would clearly be in time if 
the application of 1911 was one in accordance with law under Art. 
182, Cl. 5 of the Limitation Act. oth the Lower Courts held 
that the present application would not ‘have been barred under 


ee ek et ek ee 
* A.A. O. No. 89 of 1915. , . 19th July, 1916. 
1. (18992) I. L. R. 16 M. 142. 2, (1916) M. W. N. 865, 


3.. (1915) 2 L. W. 1207. 
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Kamelit the old Code af Civil Procedure and the Limitation Act. But as 
a O. 21 Rule 17 Cl. 2 gives a definition of what is an application 
Pitchu Aiyar. in accordance with law which can only be when the application 
has been amended under the provisions of sub-rule 1, Rule 17, the 

application of 1911 was not one in accordance with law as it was 

not amended as required ard therefore dismissed the present 


a as barred by limi:ation. 


C. A. Seshagiri Sastri for K. V. Kris inauma Tyer, for 
appellant, The decisions even after the new Code are clear 
that such an application wes an application in accordance 
with law. Vide Narayanaswami Naidu v. Gantayya, 1 Gopi- 
setti Narayanaswamt Naide v. Muthiala Venkataratnam 2, 
These decisions follow the zase in Rama v. Varada è? and it 
has never been suggested thatthe language of O. 21, Rule 17, Cl. 
2 has altered the construction of an application im accordance 
with law in Art. 182 of the L_mitation Act. On the other hand 
O. 21 Rule 17 has only reference to the same application being 
carried to a successful termiration and not for the purposes of 
limitation, With regard to ary subsequent application for execu- 
tion, see the observations in Srinivasa Aiyangar v. Tirumalat 
Chetty *. In any event the provision of O. 21, Rule 17, Cl. 2 does 
not say in terms that all other applicatione are applications, aii in 
accordance with law. 


V. Narasimha Aiyangar tor respondent. 


The Code of Civil Procecure ought to be construed in the 
light of the Limitation Act passed in the same year,~both being 
ptocessual statutss. Per Chardavarkar, J., in Bando Krishna v. 
Narasimha 5. Consequently tae application of 1911 was not one 
in accordance with law. The cases in this Court after the new 
Code have not considered ths effect of O. 21 Rule, 17 Cl. 2 in 
Art. 182 of the Limitation Act. 


The Court delivered the ollowing 


Judgment :—The defects in this application dated 27th July, 
1911 are regarded by the Subordinate Judge as serious but in our 
opinion they were not calculated nor intended to mislead the 


1, (1915) M. W. N. 865. 2, (1915) 2 L. W. 1907. 
= 8. (1892) I. L. R. 16 M. 14%. 4. (1914) M. W. N. 372 
5. (1912) ILL. R. 37 B. 42 at 48 and 49. 


$ Edge. 


v 
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court, for if the dates of the applications in 1907 and 1908 had 
- been correctly stated, the applications would still be found to be 
within 3 years of the preceding and succeeding applications and 
therefore the defects would not be material. 

Following the decisions in Rama v. Varada 1 Narayana- 
swami Naidu v. Gantayya 2 and- Gopisetti Narayanaswami 
y, Muthala Venkataratnam 3 we think that an execution petition 
returned for amendment but not represented may yet give a fresh 
starting point for limitation. | 

We do not consider that O. XXI, R. 17 in the Civil Procedure 
Code of 1908 was intended io affeet the construction put upon 
the words ‘‘ applying in accordance with law” in the Limitation 
Act by this Court and by other High Courts in dealing with 
defects in form occurring in execution applications subsequently 
amended to be deemed applications in accordance with law with 
effect from the date of their first presentation. 

We reverse the orders of the Lower Courts and remand the 
petition for disposal according to law. Costs here and in the 
lower Appellate Court will be borne by the respondents. Costs 
in the executing Court will be provided for in the final order. 


A. V. V.” 


PRIVY COUNCIL. 
Present :—Lord Chancellor, Lord Atkinson and Sir John 


[On appeal from the High Court at Calcutta. ] 


Nanda Lal Dhur Biswas and another ... Appellants* 
i: 
Jagat Kishore Achayya Chowdhuri and others ... Respondents. 
l Hindu Law—Widow—Alienation— Burden of proof—Recital of necessity— 
‘Not proof of— Evidence only against parties and representatives — Lapse of time— 
Effect of ~Matntenance—Not support of bare ewistence—Atlestation by reversioner 
—Not knowledge of contents—No estoppel or consent —Use for cross examination. 
The burden of proving that dispositions by a Hindu widow are lawful rests 
on the alienees. : 
It is well established that recitals as to necessity in deeds by widows cannot be 
themselves be relied upon for the purpose of proving the assertions of fact which 


they contain. 








17th July, 1916. 
1, (1892) I. L. R 16 M. 142. 2, (1915) M. W. N. 865, 
8. (1915) 2 L. W. 1207 
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Under ordinary ciroumstances and apart from statute, recitals in deeds can 


| only be evidence as between the parties to the conveyance or those who claim 


under them. 

But the recitals cannot always be disregarded nor can any inflexible rule be 
laid down as to the proper weight which they are entitled -to receive. Ifthe deeds 
were challenged at the time or near the date of their execution, so that independ- 
ent evidence would be available, the recitals would deserve but slight considera- 
tion and certainly should not be accepted as proof of the facts. 

But, as time goes on and all jhe original parties to the transaction and all 
those who could have given evidence on the relevant points have grown old or 
passed away, a recital consistent with the probability and the circumstances 
of the case assumes greater importance, and cannot be lightly set aside. l 

Actual proof of the necessity which. justified the deed is not essential-to estab- 
lish its validity. It is only necessary that-a representation should have been made 
to the purchaser that such necessity existed and that he should have acted ea 
and made proper inquiry to satisfy himself of its truth. ` 

The recital is clear evidence of fhe representation and if the circumstances 
are such as to justify a reasonable belief that an enquiry would have confirmed its 
truth, then when proof of such inquiry has bez30me impossible, the recital coupled 
with such circumstances, would be safficient to sup ort the deed. i 

B. N., a Hindu, died in 1845 childless, leaving two widows G. and J. who 
succeeded him as joint heiresses of his proparty. G. died in 1890 and J. in 1902. 
During their life-time, they dispcsed of all the properties inherited by them by 
several deeds dating between 1848 and 1865. The deeds alleged necessity such as 
providing means for the payment of husband's debts, expenses of his Sradh and other 
religious ceremonies The-present suit was brought by the reversioners in 1905 
The reversioners attempted to prove that the property was sold ai an undervalue 
but failed. Direct evidence adduced by the alienees fo prove necessity was also 
disbelieved. Held, nevertheless that the circumstances, viz the value of the estate, 
the expenses that the ladies may be assumed to have had to incur for ceremonies &c, 
&c., the period at which the sales took place and the small sums for which the sales 
were made, justified the assumption that proper inquiry would have disclosed that , 
real necessity existed and the deeds should ba upheld. 

Maintenance of the widows which is legal necessity that would support a con- 
veyance by them is not measured merely by @ sufficient sum to.support bare 
existence. l : 

Attestation proves no more than that the signature of an executing party has 


been attached to a document in the presence of the witness. It does not involve 


the witness in any knowledge of the contents of the deed nor affect him with notice 


of its provisions. It could, at the best, be used for the purpose of cross-examina- 


tion, in order to extract from the witness.evidence to show that in fact he wag 
aware of the character of the transaction effected by the document to which his 
attestation was affixed. 

By itself, attestation by the revarsioner would neither create estoppel nor TRE 
consent but if it had been quite impossible for either of the widows lawfully to 
dispose of any interest in the property and it is shown that the witness knew the 
nature of the deed, more. value might be given to his attestation. Harz Kishan 
Bhagat v. Kast Pershad Singh 1, followed, 


1. (1914) L. R. 42 I. A. 61=I. L R.-42 6, 376=28 M. L. J. 565. 








li 
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In order that an appellant should be allowed his costs he must prosecute 
the appeal with due expedition. 

Maheshwar Bakhsh Singhv. Ratan Singh}, Hart Kishan Bhagat v. Kashi 
Pershad Singh approved 2, 

Appeal from a guaran and decree of the High Court at 
Calcutta dated August 16, 1909 reversing ‘a judgment of the 
Subordinate Judge of Mymensingh dated September 17, 1906. 

The facts of the case are sufficiently set forth in their Lord- 
shios’ Judgment. 

De Gruyther, K. O. and Sir W. Garth for appellants :—It 
is settled law that a Hindu widow cannot alienate property 
except for necessity. There was here no proof of any neces- 
sity and ‘the respondents had failed to prove it. There was 


‘no proof that any decree against the widow’s husband existed | 


at the time of his death. (Lord Chancellor. Is there nothing in 
India that after the lapse of a certain time things must be assum- 
ed to be right? How can any one prove things after the lapse 
of 70 years ?) 

_ _Tosuch an alienation the reversioners must positively consent 
and any attestation by them of adeed would not of necessity 
connote knowledge of its contents. 

[Lord Chancellor :—How is a creditor to know all about the 
necessity beyond what he is told by the widow ?] 

Reference was made to :—Sham Sundar Lal v. A. Kunwar 3, 
Nageshwar Bakhsh Singh v. Ratan Singh, Biri Lal v. Indra 
Kunwar +, Hanuman Pandy’s case 5. 

Mayne’s Hindu Law, para 632, p. 849. 

Sir Erle Richards, K. C. and Dunne for the respondents :— 
The appellants had failed to establish the title of Nand Lal to 
any of the properties claimed. The sales by the widows were for 
legal necessities and passed the absolute title in the properties to 
the purchasers. They were attested by all reversioners. 

[Lord Chancellor :—Recitals are admitted here as evidence 
by statute. How do you admit them in India? There are cases 
in which circumstances would make recitals evidence. Thay 
would bind her but nobody else who is notclaiming under her. 
The attestation of a deed cannot affect the right of the attestor 
unless he knew that the transaction was to affect his DE ] 


1, (1898); I. L. R. 23 0. 766=6 M. Lr J. 127. 

2. (1914) I. L. R. 42 0. 876=L. R, 42 I. A. 64. 

-8. (1898) L. R. 2581. A. 188=1. L. R. 21 A. 71. ; 

& (19138) 1. D. RS "36 A,-187. - . 5. (1856)6 M. I. A. 633. 
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` Hanuman Prasad Pandy’s case 1, referred to. 
DeGruyther in reply. 
The judgment of their Lardships was delivered by 


Lord Chancelloy.—These six consolidated appeals arise out of 
six suits commenced by one Nanda Lal Dhur Biswas and Jogesh 
Chandra Chakravati, claiming against the various defendants 
possession of certain lands. The first-named plaintiff has died 
since the institution of the suits, and his representatives, together 
with the other plaintiff, are the present appellants. 

The property in quest-on formed the whole estate of one 
Braja Narayan, deceased, and was the subject of certain convey- 
ances executed at various dates by one or both of his two 
widows. The first-named pla ntiff alleged that he was the adopted 
son of Braja Narayan, but this claim, though supported by the 
Subordinate Judge, who decided in favour of the plaintiffs in all 
the suits, was rejected by the High Court, from whose judgment 
these appeals are brought, but it is not necessary to consider this 
question unless the conveyances can be set asidé. Now itis clear 
that in the circumstances these conveyances cannot be supported 
unless it is established that the sales they purported to effect were 
made under circumstances of lezal necessity, jastifying the widows, 
who were only entitled to the usufruct of the PROPERLY, in dispo- 
sing of the entire estate. 


The burden of proving that the deparo were lawful 
rests on the respondents (see Maheshar Baksh Singh v. kutan 
Singh 2. : 

The facts of the case are shese. Braja Narayan was & Hindu, 
who lived in the village of Ushti. He occupied a position of 
some importance in the village and died in 1845, childless, 
leaving two widows, Golokemoni and Joydurga, who succeeded 
him as joint heiresses of his property. Golokemoni died on thé 
8th June, 1890, and Joydurga on the 6th June, 1902. During 
their lifetime they disposed ‘cf all the property ances ron 
their husband by the following deeds:— ` 

12th August, 1848 .—Bo h widows to Radha Kanta Das, for 
175 rupees. 

-17th June;4858- — Both Widows „to Kali Narayan: Roy 
Chowdhuri, for 1,000 rupees.. 


(1856).6.M.T, A. 419, 2 D. R. 281. A T= I. L, R. 23 0. 768, 


+ 
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26th December, nee Paoa a to G. P. Wise, for 
:350 | rupees. 
i 10th December, 1 1859 E io ` Goloke Nath Das, 
ifor 250 rupees. 
28rd September, 1860 :—Joydurga to T. A. Wise, for 700 
“rupees. 
4th December, 1860 :—Golokemoni to Bejoya Gupta, for 
‘110 rupees. 
18th September, 1864 :—Goloxemoni to Golok Chandra Das, 
usufructuary mortgage, for 100 rupees by an ijaa-patta. 
Ist July, 1865 :—Joydcrga to Shaik Dhondi, for 215 rupe3s. 
It was originally asserted that these sales were at an undar- 
‘value, but the appellant failed to establish this contention, and it 
‘has been now definitely abardoned. It may, therefore, be accept- 
ed—and it is a material circumstance—that the whole property 
‘was disposed of at its full value by small cOnveyances realising 
‘sums from 175 rupees up to 1,000. and each of the deeds con- 
tains recitals alleging Various facts to show’ “that there was legal 
necessity which would justify the transaction, ` 
It is not necessary to examine each of these. recitals in detail, 
Speaking generally the necessity which they put forward is the 
necessity of providing meane for payment of debts of the deceased, 
-Of the expenses consequent on the Sradh and ‘the satisfaction of 
‘debts incurred by the widows for the purpose of obtainiag the 
money necessary for the payment >f the debts .of the deceased 
and of the expenses of religious csremonies.. In general terms 
the facts recited would establish the necessity alleged but it is 
well established, that such recitals cannot by themselves be relied 
upon for the purpose of proving ths assertions of fact which they 
contain. Indeed it is obviocs that if such proof were permitted 
the rights of reversioners covld always be defeated by the inser- 
tion of carefully prepared recitals. ‘Under ordinary circumstances 
and apart from statute, recitals in Jeeds can only be evidence as 
between the parties to the conveyance and those who claim under 
‘them. 
But in sucha case as she present their Lordships do not 
think that these recitals can be disregarded, nor, on the other 
‘hand, can any fixed and infexible rule be laid down as to the 
proper weight which they are entitled to’ receive. If the deeds 
were challenged at the time or near the date-of their execution, 
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‘go that independent evidence would be available, the recitals 


would deserve but slight cons deration, and certainly should not 
be accepted:as proof of the facts.’ But, as time goes by, and all 
the original parties to the transaction. and all those who could 
have given evidence on the relevant points have grown old or 
passed away, a recital consistent with the probability and circum- 
stances of the case, assumes greater importance, and cannot 
lightly be set aside ; for it should be remembered that the actual 
proof of the necessity which -ustified the deed is not.essential to 


‘establish its validity. Itis orly necessary that a representation 


should have been made to tke purchaser that such necessity 
existed, and that he should have acted honestly and made 
proper enquiry to satisfy. himself of its truth. The recital is 
clear evidence of the representation, and, if the circumstances 
are such as to justify a reasonable belief that an enquiry would 
have confirmed its truth then when proof of actual enquiry 


_ has become impossible, the rscital; coupled with such circum- 
‘stances, would be sufficient evidence to support the deed. To 


hold otherwise would result in deciding that a title becomes 
weaker as it grows older, so that a transaction—perfectly honest 


and legitimate when it took place—would ultimately be incapable 
of justification merely owing +o the passage of time, 


' The present case well illistrates the necessity of this view. 
Nearly sixty years passed between the date of the first deed and 
the institution of these proceelings, and the attempt ‘fo support 
by contemporary evidence stasements as to the private affairs of 
the deceased man or of his w.dows has only resulted, as might 
have been expected, in a number of witnesses attempting to give 


first hand evidence upon mattərs which occurred when they were 


of tender years, and now can only be dimly and imperfectly 
remembered. Their Lordships are not surprised that the learned 
Judge who tried the case rejected this evidence as untrustworthy, 
and they place no reliance upon it. 

There are, however, facte which are not in dispute, and they 
appear to their Lordships suffcient to support the validity of the 
transactions which if is soughs to challenge. The total value of 


the estate’ which the two w-dows inherited was 2,900 rupees. 


That some expense must-kave -been incurred, and properly 
incurred, in connection with the Sradh might be safely assumed. 


‘That the deceased should heve left no debts at all is extremely 
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improbable, -and, indeed, one of the recitals referred in specific 
terms to a particular decree im favour of a named creditor. if 
no explanation whatever could be offered as to the absence of any 
record of this decree, the circumstance would place a difficulty in 
the respondents’. way. But it appears that the records of tke 
Court, by which the decree might reasonably be assumed to have. 
been made extending over a period from 18438 up to the death of 
the deceased have been destroyed by an earthquake, and their 
Lordships are, therefore, not prepared to allow the lack of proaf 
of the decree to weigh against the respondents’ position. 


' Now the legal necessity that would support these con- 
veyances is the necessity for maintenance of the widows, and 
that maintenance need not.be measured merely by a sufficient 
sum to support bare existence. The periods at which the proper- 
ties were sold, the small sums for which the sales were made, 


and the disposition of the property piece by piece with fair regu-. 


larity for a period of sixteen years, all go to support the view that 
the widows found themselves unable to provide sufficient main- 
tenance out of the income of the estate. It is impossible at this 
lapse of time tọ consider minutely the exact amount of money out 
of which these women might have niaintained themselves. If tha 
total amount of the estate had been such that it could safely have 
been assumed its usufruct would have provided a sufficient sum, 
different considerations would have arisen. But thatis not ths 
case. In 1865 all the property was exhausted and the widows’ 
means were at an end. From that time until their death they 
lived with relations. eS 


The circumstances, therefore, are sufficient to justify the 
assumption that proper enquiry would have disclosed that real 
necessity existed. 


It is, however, urged on behalf of the appellant that even if 
this be so, the reasons urged in these recitals differ from the 
suggestion that the salè was necessary for the maintenance of 
the widows. Their Lordships do not accept this view. If money 
were needed for payment of the debts, the amount available for 
maintenance would to that extent be reduced, and if the debts 
had been paid by the widows out of borrowed money, it would 
make no difference whether they urged as the reason for the sale 
the. necessity to pay the ae or the Beceesity of maintaining 
themselves. : 
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0 Ibis admitted that there was-only one fiind available for all 
urposes. Whatever the debts of the deceased may have been, it 

was out of this fund that they had to be defrayed, and all propet 

and necessary expenses could only be ‘provided from the sarne 
source. „Their. Lordships have entirely disregarded the verbal 
evidence upon .the.question cf what debts were owing from thé 
deceased. The learned. Trial Judge who'tried the case rejected 
such evidence as untrustworthy, and the insistence of practical 
proof of ‘the financial condition ofthe éstate ofa dead -mar 
after the lapse of sixty years can only result in the production 
of evidence which must, excepi in special > circumstances, 
be untrustworthy.. Their Lordships.think it right to add, 
in conclusion, that they do not agree with the decision of 
the High Court as to the effect of the attestation’ of two of.the 
deeds by the appellant. They think it may be. -safely accepted; 
that he did, in fact, attest them.. But attestation proves; na 
more than that the signatare of an executing party has been 
attached to a document in tke presence of a witness. It does 
not involve the witness in acy knowledge of the contents of the 
deed nor affect him with nosice of its provisions. It could, at 
the best, be used for the purpose of cross-examination, in order 
to extract from the ‘ witness evidence to show that he was, in 
fact, aware of the character of the transaction effected by. the 
document to which his attestation was affixed. If it had been 
quite impossible for either of the widows lawfully to dispose. of 
any interest in the property, and it was’shown that the witness 


. knew the nature of the deed more value might be given to his 


attestation, but by itself i3 would neither create estoppel nor 
imply consent (see Hari Kishen Bhagat v. Kashi Pershad Singh! 


In the opinion of their Lordships, therefore, these appeals 
should fail, and they will humbly advise His Majesty that ais 
‘should be dismissed with costs. i 

Their Lordships cannot however, part with this case without 


expressing their concern at fhe delay that has taken place.. y 


The procéedings were instituted on the 20th May, 1905, the 
decrees of the Subordinate Judge were made on the 17th 


‘September, 1906, aad the dscrees of the High Court on the 16th 


August, 1909. Yet these appeals were-not set down for hearing 


bel! ~ - ~ + 
T - -2e a + . 


1. (1614) L. R. £2'I. A., p. 64=28 M. L. J. 565. . - 4g 
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until April. of- this year. Their Lordships: have beeni, unable to 


extract any sufficient’ reason for this delay. |The- representatives, 


of the parties over here may well be unable to furnish explanation,. 
but unexplained it constitutes a grave reproach to the administra- 
tion of justice. All the respondents have been unjustly attacked 
in the lawful possession of their property, and for nearly. seven 
years they have been subject to the anxiety and distress of know- 
ing that the judgment of the High Court in their favour was 
subject to the inevitable uncertainties of the law. Had this appeal 
succeeded their Lordships would have refused to allow the appel- 
lants any costs of the appeal unless {hey could have cleared them- 
sélves of the imputation of havirg needlessly protracted the. 
proceedings, and the same course will be taken, in similar cases in’ 
the future should the occasion arise, T oo 


- Solicitors for Appellants :—T. L. Wilson and Co. 


Solicitors for Bespondents :—Watkins and Hunter. 


‘A. M. 


PRIVY COUNCIL. 
; Present Lord Chancellor (Lord R Lord RN 
son and Sir John Edge. 


[On Appeal from the High Court at Allahabad.) . 


-Musammat Radha Kunwar = per 
‘ Va. - ; EEN ; a 


‘ 


Thakur Reoti Singh - : © ee Respondent. 


Civil Procedure Code, S. 110—Swit upon morigage—Joinder of parties claiming 
adverse title—Appeal by one of them—Value 0; appeal—Value of properiy claimed, 
not of morigage emount—Misjoinder. 


“In a suit for sale upon a mortgage, not.only the mortgagor but also other 
persons who set up adverse claims to the property were made parties and the High 
Court gave leave to appeal to one of such parties who had failed on the ground that 
the mortgage claim was above 10,000 Rupees and as the mortgage money could be 
recovered from every part of the mortgaged -prcperty, that dmount should be con- 
sidered the value of the appeal to the Privy Council 


- Held by the Privy Council differing from the High Court that the value of 
the appeal was the value of the items claimed by the appellant and not the amount 
of the mortgage. 


Held further that the joinder of. parties claiming an adverse title i in a suit 
upon the mortgage was wholly irregular.. 
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Appeal from the judgment and decree dated 12-3-1912 High 
Court of Judicature at Allahabad (Griffinand Chamier, JJ ) partly 
affirming and partly reversing the judgment and decree dated 
8-6-1910 of the subordinate Judge of Aligarh. 

The facts of the case ate sufficiently set forth in their Lord- 
ships’ judgment. 

The Respondents took a preliminary objection that as the 
value of the appeal was less than Rs. 10,000, the appeal was not 
maintainable. ) 

Sir William Garth for the appellants submitted that the 
value of the subject-matter of the appeal was above Ks, 10,000. 
The High Court granted a certificate notwithstanding objection of 
the respondent, . There was no evidence on record as to the value 
of the property in dispute. The certificate is final as to the value, 
In any case the appellant should be given an opportunity of prov- 
ing that the value of the property in dispute was over Rs. 10,000. 

DeGruyther, K. C. with Dube submitted that the certificate 
proceeded on a wrong principle. The subject-matter in dispute 
was only two biswas and the value of it was Rs. 2,000. The 
requirements of the section must be complied with. Banarsi 
Prasad v. Kashi Krishna Narain 1, refd to. 

Sir William Garth replied. 

The judgment of their Lordships was delivered by 

Lord Chancellor :—It is alwaysto be regretted when an 
appeal is disposed of on a preliminary point, and the parties are 
compelled, after having incurred considerable expense, to leave 
this Board without a determination of the real merits of their 
dispute. But in this case their Lordships feel that they have no 
choice in the matter, and that they are bound to advise His 
Majesty that the preliminary point raised must prevail. 


The facts of this case are these: In 1884 a mortgage was 
executed of certain property for a sum of 2,000 rupees, with — 
interest af 12 per cent. On the 30th November, 1909, the 
persons who were entitled to the benefit of that. mortgage took 
proceedings in order to have it enforced. They claimed that 
the amount due upon the mortgage was 38,494 rupees, and 
they asked for an order for payment of that sum against the 
defendants, and a sale of the property. They made, as parties 


- 1, (1900) D. R. 28 I, A. 11=28 A-297=11 M. L. J. 56. 
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to- that suit, not merely the people who claimed under the 
mortgagors, but also certain ‘people who had set up adverse 
claims to the mortgaged property, among whom the appellant 
was one. Their Lordships think that this ‘Jomder of these 
parties was irregular, and that it could‘only tend to confusion. 


{. 

What followed was this:' Thə present appellant, who 
claimed through. a person named Hckum Singh, said that she 
was entitled to four biswas of the property. That dispute was 
entirely independent of the mortgage transaction of 1884. 
Whatever: the amount of that mortgage might be, in no 
circumstances could the appellant have been made responsible for 
it. If it had been held that her claim was good the mortgagor 
would have completely failed, so far as her share of the estate was 
concerned : if it hacl been held that her claim was bad she could 
have had no right whatever to redeem the mortgage. The cause, 
however, proceeded without any objection being taken, and, in 
the end, on the >th June, 1909, a decrze was made by the Subor- 
dinate Judge, in which he declared thas the appellant was entitled 
fo one-half of the four biswas which had been set up as her 
original claim. From that decree an appeal was taken to the 
High Court, and on the 14th November, 1910, the High Court 
decided that the appellant had no title at all, The result was 
that as to one-half there were concurrent findings both of the 
Subordinate Judge and of the High Court that the appellant had 
no claim, and as to one-half there were differing judgments. The 
appellant accordingly sought to obtain have to appeal to His 
Majesty in Council from the judgment of the High Court, and 
for that purpose it was essential that she should satisfy the 


condition of S. 110 of the Civil Procedure Code of 1908. 


That section provides that an appeel can only be allowed in 
certain cases where the amount or value of the subject-matter 
of the suit, in the Court of First Irstance was 10,000 rupees, 
or upwards, “and the.amount or value of the subject-matter 


in dispute on appeal to His' Majesty.-in Council must be the same 
sum or upwards.” — . : 


Upon the appellant’s application for a certificate that. the 
value of the’ subject-matter exceeded the 10,000 rupees there 


appears to have been argument before the High Court, and a | 


certificate has been given in her favour. But it is objected that 
18 
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that certificate, on the face >f it, proceeds upon a wrong principle, 
and that this Board ought mot to regard it as conclusive of the 
appellant’ s right to appeal. 

Their Lordships think thit the respondent’s contention in 
this respct is correct. The certificate is prefaced by an order 
in which the High Court s-ate what the reasons were that led 
thein to the conclusion tht the subject-matter was above the 
prescribed limit, and it is quite plain, on an examination of that 
order, that they were decicing as between two rival contentions. 
The one that was put forward on behalf of the respondent 
was that in point of fact the appeal related only.to the value of 
the two biswas, while the appellant asserted that it related to 
the whole subject-matter cf the suit, which was 38,000 rupees. 
This latter argument was enforced by suggesting that if 
the appellant’s case failed she mortgage would Operate over the 
whole of the property, anc there would bea right left in the 
mortgagee to sell and dispose of this piece of the estate for the 
total value of-tie mortgage debt; that as the mortgage debt 
affected equally every part of the property subject to the 
original mortgage, it affected the whole of those two biswas, 
and the subject-matter or the disputes therefore was 38,000 
rupees. The contention prevailed before the High Court, and 
they state in terms that the decree which was the subject of appeal. 
had imposed on the property a liability for 38,000 rupees, and 
that, in consequence, the value of the subject-matter of the appeal 
exceeded the necessary prescribed sum. ` 


Their Lordships think that this was an entire mistake. Ag 
between the respondent, who was seeking to enforce his mortgage, 
and the appellant the subject-matter of the suit was not 38,000 
rupees, The subject-mattar of the dispute. was simply the value of 
the property which the appellant claimed, and it was quite imma- 
terial for that purpose whet the value of the morigage might be, 
As has already been pointed out, the appellant could under no 
circumstances have been made responsible for the amount of the 
mortgage, nor could its extent in any way whatever have in the 
least degree varied her rigats. In truth the confusion has arisen 
because the cause of action against the appellant, that is to say, 
the right to obtain a declaration of title against her adverse 
claims, has been joined wisk another which was quite distinct, the 
enforcement of rights und2r a mortgage. 
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' - Their Lordships think that she’ subject-matter of this appeal Po: 
is nothing but the two biswas to which the subordinate Judge Mbani 
found that the appellant was ent:tled. . padha. 

Then Sir William Garth urges that, in these circumstances O, 
as this question of the value has never been determined by the esti Binet 
High Court, the matter ought td go down for the purpose of nae 
seeing whether those two biswas would support the value of ‘Buckmaster, 
10,000 rupees, and thus enable an appeal ‘to be maintained. ae 
After considering all the argaments upon this point, their 
Lordships think that, out of consideration for the parties them- 
selves, no such direction: ought to be” given. Had it- been 
possible, when the original ceriificate was applied for, to have 
established that the value -of those two biswas exceeded the 
10,000 rupees—a perfectly simpls and straightforward thing to 
do—all this difficulty as between the value of the estate and the 
value of the mortgage would at once have vanished, but is seams 
impossible to.read the judgment cf the High Court without seeing 
that there. were two contentions, and only two, before them. 

Upon the one contention the appellant would have failed, and 
that was that the subject-matter of the suit related to the two 
biswas, and on the other contention she would have succeeded, 
and that was that the subject-matter of the suit was affected by 
fhe value of the mortgaged debt It was. the latter contention 
which the High Court wrongly adopted. l 

Their Lordships will therefore humbly advice His Majesty 
that this objection must succeed, and that this appeal should be 
dismissed with costs. 

Solicitors for Appellant :—Douglas Grant. 

Solicitors for Respondent :—Barrow Rogers.and Neville. 

A. M. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
3 [FULL BENCH]. 
Present ;—Sir John' Wallis, Chief Justice, Mr. Justice Akdur 
~ Rahim and Mr. Justice Srinivasa Aiyangar. 


A. T. Raghava Chariar : - .:. Appellant* (1st Defendant) 
: vu Vv. - : $ Raghava 
das = AA Chariar 
O. A. Srinivasa: Raghava Chariar-... Respondent (Plaintiff). v. 
. Minor —Morigage in favour of}-—Enforceability.- . Srinivasa 
.A mortgage executed in fayour of a minor who has advanced the whole of the esse 
mortgage money is enforceable by him or by others on his-behalf. re 
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'. © Navakotti Narayana Chetty v.- Logclinga Chetty 1 overruled. 
Cases on the subject reviewed. 

Second appeal against the decree of the District Court of 
Chingleput in A.S. No. 122 of 1912, dated the 13th day of October 
1913, preferred against the decree of the Court of the District 
Munsif of Chingleput in O,S. No. 746 of 1910. 

The Second Appeal came on for hearing before Coutis-Trotter 
and Seshagiri Aiyar, JJ. on ths 1st February 1916, when the 
Court made the following 

= ORDER OF REFERENCE TO A FULL BENCH: : 
Coutts-Trotter, J.—This was a suit for the recovery ofa sum 


‘of Rs. 1,100 and odd due on a mortgage dated 23rd March 1903 


which was executed by the lst defendant in favour of a person 
called Rangasami Ayengar. Ths moneys for which the mortgage 
was executed as security were wholly advanced to the mortgagor, 


but at the time the mortgage transaction took place Rangasam1 
Iyengar the mortgagee was, im fact, an infant. Rangaswami 
Iyengar subsequently became insolvent and his estate vested by 


an order of this Court in the Official Assignee who transferred . 


the interest of Rangasami Taga under the mortgage to the 
plaintiff i in this suit. ' 


‘The real question is whether the mortgage having been en- 


tered into with a minor, the plaintiff has a remedy. 


- Now it is contended on behalf of the appellant that a mort- 


gage transaction with a minor is absolutely void and gives no 


rise to any rights on the transaction to any one; and for that 
position he relies upon the decBion of the Privy Council in the 
case of Mohori Bibee v. Dharmadas Ghose 2. There is no doubt 
that their Lordships of the Privy Council in that case said in 
terms that a contract with an infant on. the true ‘construction of 
the Indian Contract Act is void and they, point out that the gene- 


ral current of decision in India had been that since the passing of . 


the Act contracts with infants were voidable only and proceed to 
deal with that doctrine and their discussion is. summed up.in 
these words:-—“'The question whether a contract is void or 
voidable presupposes the ex:stence of a contract .within the 
meaning of the Act, and cannot arise in the case of an infant. 
Their Lordships are therefore >f opinion that in the aso case 


1. (1909) I. L. R. 83 M. 812; 19 M. L. J. 752. 
2. (1908) L-R. 801A. 114: I, L. R. 80 C. 589. 
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there is not-any such: voidable contract- as is dealt within S. 64.” 
In that case the question that arose was with regard to a contract 
‘which was sought to be enforced against a minor and a contrast 
under which there were mutual and ~eciprocal obligations between 
the minor on the one hand and the other party to the contract cn 
the other. It is said that, however wide the language used, that 
nevertheless that case can be distinguished from this where the 
transaction is of such a nature or has reached such a stage that 
the whole of the consideration purporting to be received from the 
minor has been executed and there remains no obligation on kis 
part to perform any outstanding part of the contract. But where 
on the contrary the whole amount of the contract is received from 
the minor and has been accepted and enjoyed by the promisor and 
where all that remains is. purely forthe -benefit of the minor, he 
should fulfil his part and complete his obligation ; and in support of 


thai, reference was made first of all to a case in Navakoti Naras — 


yana Chetty v. Logalinga Chetty 1. That was a case where there 
had been a sale in favour of a minor and the decision was that. asa 
sale necessarily involved the idea of a contract at its very foundation 
the. contract ofssale though it was in favour of the minor was not 
merely voidable at his. option but it was void. But in the course 
of the judgment Mr. Justice Krishnswami Aiyar throws out a 
suggestion that although a sale might be invalid in favour of a 
minor apparently on the ground that it necessarily involved recipro- 
cal promises, past or present, yet that might not.hold good of 
a. mortgage and that it is possible to hold in law that a mortgage 
in favour of a minor where all the mortgage monies had been 
advanced might be good. To quote the learned Judge's exact 
words. ; “it may be thatthe execution of a mortgage does not 
always require a reciprocal promise past or present on the part of 
the mortgagee. When there is no such promise, it may well be 
thata mortgage by a person competent to contract in favour of a 
minor is valid.” That, of course. is .an obiter dictum and I 
confess, speaking for myself I fee] very. great difficulty in saying 
that it is possible, on sound reasons to distinguish between the 
case of a mortgage and the.case cf asale. But there are the 
observations of the learned Judge. In a later case in Sathruraz 

v. Basappa *, a Bench of this Court, of which one of the learned 





* OL (1909) L L. R. 88 M.812=19 M: L. J. 752. 8. (1918) 24M. L. J, 363, 
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Judges who decided the case in Navakoti Narayana Chetty v. 
Logalinga Chetty 1, Mr. Justice Benson wasa member, had 
before them the case of a promissory note executed in favour of & 
minor who sued upon it, and they held there that the note was not 
void but only voidable provided that the minor had not subjected 
himself to a detriment by accepting the note and so incurring & 
liability upon it. 


In that case the decision in Mohori Bibee v Dharmodas 
Ghose 2, was relied upon and that. case is distinguishable because 
there all that the minor had to do was done and’all that remained ~ 
for him was to sue to enforce the executory part of the considera- 
tion in his favour. That alone remained. Weare informed 
that that decision has been followed in an unreported case (S. A. 
No: 1601 of 1913) decided by two other Judges of this Court. 
There is no authority other than Navakoti Narayana Chetty v. 
Logalinga Chetty 1, which has ever definitely laid down that æ 
minor cannot sue to enforce the benefit of the contract where his 
part is wholly performed or that the contract is wholly void when 
it has reached that stage. : 


In the present state of the authorities, we thifk it desirable 
to refer this question which is obviously one of great importance 
to the decision-of a Full Bench. The question that we refer is 
this: whether mortgage executed in favour of a minor who has 
advanced the whole of the mortgage money is enforceable by him 
or by any other person on his behalf. 


Seshagiri Aiyar, J :—I agree. JI am unable to say that-there 
is any real distinction bebween cases of mortgages and of sales by 
minors. If the principle on which a mortgage should be enforced 
by a minor is that he has performed his’ part ‘of the contract by 
paying the consideration money, the same principle would apply 
to cases of sales where the money had been paid by the minor 


‘before taking the conveyance in his name. It may be different 


where under the Transfer of Property Act, by a mere execution 
of a document, title. is claimad by the minor. ‘Even here the 
minor must be deemed to have done all that it was possible for 
him to do, except in paying the money and consequently he would 
ba entitled to enforce the sals although the other vendor will be 
entitled to get the purchase money from him, Apparently there 


a SD 
1. (1909) LL.B. 88M 819=19 M.LJ. 752. 2. (1908) L.R. 80 I.A. 114; 80 O. 589, 
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are decisions in other Courts where it has been held that a convey- 
ance in favour of a minor would be invalid. Mr. Ganapati 
Aiyar has quoted Muhammad Obaid Ullah Khan v. Muhammed 
Ibrahim Ali Khan 1, where the Allahabad High Court has held 
that a sale in favour of a minor is invalid. There isno Privy 
Council decision which holds that a benefit which has been 
secured to a minor under a sale or mortgage cannot be enforced by 
him. In my opinion the decision in Mohori Bibee v. Dharmodas 
Ghose 2 must be confined to cases where a minor is charged with 
obligations and the other contracting party seeks to enforce that 
obligation against the minor. The decision in Sathrurazu 7. 
Basappa 3 has been -sought to be distinguished by Mr. 
' Ganapathi Aiyar on the ground that under Ss. 26 and 27 of 
the Negotiable Instruments Act it is open to a minor to 
enforce payment of the money which he has advanced ona 
promissory note. I am unable to agree with him in his 
construction of Ss..26 and 27 of the Negotiable Instruments Act. 
The learned Judges in Sathrurazu v. Basappa 3, held that a 
pro. -note executed in favour of a minor is not ai „and can be 
enforced by him. The same principle applies to sales and mori- 
gages. As all the Courts in this Presidency have: apparently 
accepted the position that a sale stands upon a different footing 
from a mortgage, it is desirable that the matter should be referred 
for the opinion of a Full-Bench. For these reasons I agree with 
my learned brother that the question which he has propones 
should be referred to a Full Bench. 


P. R. Ganapati Iyer, for appellant.: A minor is incompetert 
to contract and a contract or agreement purported to be made by 
him should be treated as void and as if itdid not exist. Ss. 4, 
10 and 11 of the Contract Act. Mohori Bibee v. Dhurmodas Ghose >, 
A mortgage ‘is a transfer of an interest in immoveable property to 
secure a debt. S. 58 of the Transfer of Property Act. Only thos= 
who are competent to contract can transfer property. S. 7 of the 
Transfer of Property Act. A mortgage necessarily involves the 
idea of a contract at its very foundation. There must be a mutual 
agreement at the inception of the transaction, viz.,a promise to pay 
` and a promise-to transfer immoveable property as security. If an 
agreement is void ab initio how can the fact that consideration has 





1, (1911) 101.6. 908. l 2. (1908) L L. R. 89 C. 639. 
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passed subsequently from the minor validate itas a contract, There « 
is no mutuality in the contract and therefore the minor cannot . 
enforce it. ‘The agreement is void as regards-both parties to the’, 
transaction. Mir Sarwarajan v. Fakhruddin 1. Once the mortgage +. 
transaction is ‘entered into, rights and liabilities are imposed on the.. 
mortgagor and mortgagee by the Statute. Transfer of Property: 
Act, Ss. 60 to 77. The imposition of liabilities involves the idea 

of competency to contract. Is is impossible to conceive of a; 
mortgage without a contract at its inception and the contract ° 
being void, the subsequent transaction is unenforceable. Navakotz - 
Narayana Chetty v. Logalinga Chetty 2 has been correctly - 
decided. It has also been followed in Muhammad Obaid Ullah Khan- 
yv. Muhammad Ibrahim Ali Khan 3. The decision in Sathrurazu 

v. Basappa 4 is distinguishable, because under Ss. 26 and 27 of, 
the Negotiable Instruments Act, a minor can enforce payment., 
of money which he has advanced on a promissory note. 

Reference was made to Krishna Iyer v. Shamanna 5, Balwant : 
Singh v. Clancy 6; C. M. A. 88and 39 of 1910, S. A. No. 545 of ` 
1913 Tiere ; Coote on Mortgages, pp. 523 and 531; Story 0 on. 
Promissory Notes, Ss. 86 and .37. 

T. R. Ramachandra Iyer for ponini The question is 
whether a transfer by way of mortgage in favour of a, minor is; 
enforceable by him. Under S. 7 of the Transfer of Property Act a 
transferor must be a person competent to contract, but.under . 
9. 6 (h) a minor is not a person disqualified to be a transferee. _ 

(Abdur Rahim, J:—Who-are the persons that are sodis- . 
qualified ?] a 

An alien enemy for aano See also 8. 137 of the Trans- | 
fer of Property Act. Under 8. 2 (a) of. the Contract Act there : 
are three classes of consideration. In the case of reciprocal : 
promises both the ‘parties must be competent to contract. Under, 
S. 10 of the Contract Act, where the minor has performed his part — 
of the contract, he can enforce the promise of the other. The. 
promise to be enforced is not that of the minor. 

(Wallis, C. J:—The minor and the mortgagor must agree at- 
some time. At that time the contract is void. The question is, - 
how can a subsequent payment by the minor validate the agree- . 


ment. | 


sn OOO een ` 
1. (1911) I.L.R. 39 C. 282. 23. (1909) I. L.R. 33 M, 312. 
3. (1911) 10 I. C. 906. ae - (1913) 24 M: ‘L. J. 868. 


5. (1912) 23 M.L.J. 601. ` (1912) LL, R. 34 A. 296. at 306. (P.0.) 
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' The -executory contract may be void. ‘It.does not follow 


therefrom, that if the minor has done his part of the agreement’ 


and paid‘money, the transfer to him will be void. If consideration : 
passes at the time of the transfer, the fact that the antecedent» 


promise was unenforceable does nob matter. The position is the | 


same as if there was no agreement at all.” A’ proposal may be 
such that its acceptance does not involve any promise on the part 
of the acceptor. There are no two stages in this case at all, one 
of contract and another of mortgage. That question arises only 
when there is a liability sought to be fixed on to the minor. Can it, 
be said that a minor-cannot accept a proposal and thus receive 
the benefit of contracts enumerated in S. 25 of the Contract Act ?. 
In cases coming under S. 25 of the Contract Act, there is an 
agreement in favour of a minor without any consideration. Where 
the consideration for an agreement was -the undertaking by a 


minor to do something and he has already carried out the under- . 


taking, there is no question of any contract on thé part of the 
minor being enforced. 


A minor can be a donee (Ss. 122,and 127 of the Transfer. 
' of Property Act); a trustee (Ss. 3 and 10 of the Trusts Act); 
a partner (Ss, 247 and 248 of the Contract Act); an agent 
(S. 184 of the Contract Act) ; a guardian (S. 21 of the Guardian 
and Wards Act); and a drawer and indorser (Ss. 26 and 120 of 
the Negotiable Instruments Act), A minor can enter into a 


contract of apprenticeship and can enforce it. Pollard v. Rouse 1, 


A minor can sue for wages for services rendered. 


Reference was made to the’ following :—Sathrurazu Ve 


Basappa 2, Munia Konan v. Perumal 8, Meghan Dube v. Pran 
Singh t, Ulfat Rai v. Gauri Shankar 5, Munni Kanwar v. Madan 
Gopal 6,8. A. No. 1334 of 1915: S. A. No. 160 of 1918, and A. $S. 
No.30 of 1914, (Unreported). Halsbury’s Laws of England, Vol.17,. 


pp. 75 and 76 ; Ghose on Mortgages, p. 195 ; Trevelyan on Minors,. 


pp. 27 and 28 ; Mayne’s Hindu Law, 8th Edition, paras. 218 and 
219; Thurstan v. Nottingham Permanent Benefit Building 
Society 7, Mohori Bibee v. Dhurmodas Ghose 8. 





1, (1910) I. L. R. 33 M. 288. 2, (1918) 24 M. L. J. 368. 

3. (1911) I. L, R. 87 M. 390=24 M, L. J. 352, ` 

4. (1907) I. È. R. 80 All. 68. | 6. (1911) I.L. R. 38 All. 657. ` 

6, (1915) I. É. R. 88 All. 62. 7, (1908) A. 0.6. - 
8. . (1903) I.L.R. 80 Cal. 589 at 548. l 
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The test is whether the minor makes a promise at all at the 
time’ of the transfer. If at the time of the transfer the minor's 
part of the contract had been performed and there is no question 
of enforcing the promise against the minor, the transfer to him 
is valid. 

P. R. Ganapati Iyer (in raply). 

The English cases cited in 17 Halsbury, pp. 75 and 76, are 
decided under the Infant’s Relief Act. That Act saves the 
common law doctrine to this extent. that contracts for the benefit 
of the minor are excepted. The Indian Contract Act makes no 
such reservation. No distinction can logically be-made between 
a promise to a minor and.a promise by a minor. 5. 1l of the 
Contract Act enacts the rule of Hindu Law which says that a 
minor can contract only through his guardian. - 


The Court expressed the following 


Opinion :—The Chief Justice—The question referred to us is 


‘whether a mortgage executed in favour of a minor who has ad- 


vanced the whole of the mortgage money is enforceable by him or 
by any other person on his behalf. In considering this question the 
starting point is the decision of their Lordships of the Privy 
Council in Mohori Bibee v. Dharmodas Ghose 1, which decided, so 
far as is material for the present case, that a mortgage by a minor 
was void. A mortgage is a transfer of property and their Lord- 
ships pointed out that under S. 7 of the Transfer of Property Act 
persons competent to’ contract are competent to transfer property, 
and went on to show that under the Contract Act a minor is 
not competent to contract. They, therefore, as I understand, 
held that the transfer by the minor was bad, and went on to 
hold with reference: to certain other contentions which were 
raised that, as an infant was not competent to contract the 
question whether the contract was void or voidable could not 
arise in the case of an infant. The earlier decision of the House 
of Lords in Thurston v. Nottingham Permanent Benefit Building 
Society,2 was practically to the same effect. Ina later case in Mir 
Sarwarjan v. Fakhruddin Muhammad Chowdhuri,3 their Lord- 
ships held that it was not competent to the guardian of a minor 
or the manager of his estate to bind the minor or his estate by a 
contract for the sale of immoveable property and that in the 


1. (1908) I. L. R. 80 C. 539. a. L. R. (1903) A. C. 6. 
- 8, (1911) I. L. R. 39 ©. 293. ; 
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absence of mutuality the. contract could not be enforced on behalf Raghava 


of the minor. These decisionsdo not, in my opinion, affect the  OParier 

question arising in the present case whether the transfer by way <a 
of mortgage in favour of a minor is enforceable. Under S. 6 of  Chartiat. 

the Transfer of Property Act, property may be transferred to a ih 


minor as he is not “a person legally disqualified to be transferee” Chief Justice. 
within the meaning of sub-section (h) of thatsection. It is quite | 
~ clear that a transfer of full ownership or of a mortgage interest 
in immoveable property may be made by way of gift in favour of 
a minor just as a minor may inherit specific immoveable property 
or an interest in it by way of mortgage. The question then is 
whether it makes any difference that the transfer in favour of 
the minor by way of sale or mortgage is made in consideration 
of a price paid or a loan advanced by the minor. No doubt 
according to their Lordships’ decision in such a case the minor 
could not bind himself by contract to pay the price or advance 
the mortgage money; but when he has done so and the vendor 
or mortgagor has executed a registered conveyance in his’ favour, 
is there any reason why the transfer in his favour should not take 
effect ? It has been held by 'a Bench of this Court in Navakoti 
Narayana Chetty v. Logalinga Chetty 1, that in such a case a 
transfer by way of a sale is void on the authority of Mohori Bibee 
`y. Dharmodas Ghose'#. This conclusion has been dissented from 
in Munni Kunwar ¥. Madan Gopal,® and does not, in my opinion, 
follow from the decision in Mohort Bibee v. Dharmodas Ghose 2 
on the authority of which it is based. The learned Judges 
proceed on the view that the sale would be preceded by an agree- 
ment not amounting to a contract by the minor to pay the price, 
and this would no doubt generally be so, but not necessarily, as 
the agreement might merely be that if the minor paid the price 
before a certain date the vendor would convey to him and thers 
might be no undertaking on the part of the minor to pay the 
price. But, assuming that there was an agreement not amounting 
to,a contract by: the minor to pay the price and that he has paid 
it and that the vendor has executed a conveyance in his favour, I 
am unable to see why the property should not pass to the minor 
under the transfer. There is a transfer of ownership in exchange 
for a price, and consequently a sale within the’ meaning of 5, 54 
of the Transfer of Property Act, and in the absence of:a contract ~ 


1. (1909) I. L. R. 88 M. 312. a, (1903) I. L, R. 80 C. 689, 
3. (1915) L D. R. 38 A. 62. 
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to the contrary certain statutory obligations are imposed on thé 


vendee. S, 55 (5) (a) imposes a duty of disclosure breach of which 


may give the vendor a right to relief, (b) payment of the price is 


‘a duty which has been complied with ex-hypothest ; (c) and (d) 


are mere incidents of ownership which passed by the transfer, and 
apply in the case of gift as much as in the case of sale. —- 


The provision of law which renders minors incompetent to 
bind themselves by contract was enacted in their favour and. for 


their protection, and it would bea strange consequence of this 


legislation if they are to take nothing under transfers in con- 
sideration of which they have parted with their money. This 
precise question cannot arise in England where a purchase by a 
minor of immoveable property is voidable by him on attaining 
majority but not void ab initio, as it is only the contracts 
specified. in the Infants’ Relief Act which are void, However 
even in the case of a contract which was void under the 
Infants’ Relief Act, Lord Coleridge, C. J.. and Bowen, Li. J. held 
that a reasonable construction must be put upon the statute, 
and that when an infant had paid for something under a void 
contract and had used or consumed it, it would be contrary to 
natural justice that he should recover back the money which he 
had paid on the ground that the contract was void. Valentini V. 
Canali 1. I do not think this decision is inconsistent with 


Thurstan v. Nottingham Permanent Benefit Building Society 2, 


which decided, as I understand it, that the mortgage given by the 
minoras security for a void contract entered into by him was also 


void. Applying the same reasoning to the present case it would 


be even more opposed to natural justice to allow the transferor to 
a minor by way of sale or mortgage to question the transfer for 


which full consideration has been paid to him. In that case-it 


was the minor who sought to take advantage in an unconscionable 


manner of the Act which hac been passed for the benefit of minors. 


There is even less reason ror allowing a vendor toa minor to 
take advantage of the minor’s statutory inability to contract which 
was imposed for his protection in order to avoid a transfer. into 


` which he entered with his eyes open. 


. I am therefore of. opinion that Navakoti Narayana Chetty 


V. Dojang Chetty 8, was wrongly decided and that a. transfer to 


1. (1889) 24 Q. B.D. 166. 2, L. R. (1908) A. O. 6: 
3. .(1909) I. L. B. 88 M. 812. 
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a minor. by way of sale is good, and I see no reason for ‘holding 
otherwise in the case of mortgage. , An ordinary mortgage, as 
‘defined in S. 58, Transfer oi Property Act, includes a transfer of 
specific, immoveable property for the purpose of securing payment 
of money advanced or to bs advanced by way of loan. If the 
money in whole or in part has not been advanced by the minor, 
there is of course a failure of consideration to that extent. If 
however, the money has bæn advanced by the minor by way of 
loan, I do not think that tie fact. that the minor may have had 
no power to transfer the mortgage money and may on that ground 
be entitled to recover it back is sufficient ground for holding that 
the transfer by the mortgago? to the minor by way of mortgage 
to securé the repayment of the mortgage money should not, be 
-enforced against the mortgagsd property according to the terms 
of the mortgage if payment is not made at the date mentioned in 
‘the mortgage although the minor nay not be. entitled to sue the 
mortgagor’ on, the personal covenant to pay, and the advance, by 
-reason of his incapacity to contract may not be mee by way 
‚of loan. : 

_It is, I think, clear. that before. she passing ‘of these connect 


ed Acts, the Contract Act and she Transfer of Property Act, trans- ` 


fers by way of sale and mortgage iñ favour of minors were nof 
void, and I think that if it had- ‘been ‘intended to- make éhem 
absolutely void and of no effect this would have -been done by 
clear and amambiguous wo ds: ‘On the contrary the general 
‘scheme: of the Transfer of Property Act. as appears from the defi- 
nition is that minors way “be transferees’ but not transferors, and 
1 do not think the inténtion of the legislaturé to except fiom this 
“rule the most important classes .of transfers by way of sale and 
mortgage is sufficiently. made cut. 

_ In Ayres v. The South Australian Banking Company yt their 
‘Lordships of the J udicial Committee were reluctant fo construe 
the statute in question as preventing the property passing to the 
„person to -whom an instrument otherwise valid professed to pass if, 
„I think we should show the same reluctance in the present case. 
>... would answer the reference accordingly. ; 

. Abdur Rahim, J. —I, would, answer in the affirmative the 
-question referred to. us, namely. wheter & mortgage executed i in 
‘favour of a minor. who had advanced she whole of the mortgage 
me DRDO I es 
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money is enforceable by him or by any~ other person on ‘his 
behalf. I find nothing in the judgment of the Privy Council in 
Mohori Bibee v. Dharmodas Ghose1, in which the plaintiff 
succeeded in obtaining a decree cancelling a mortgage executed by 
him during minority, which militates against this view.’ What 
was ruled in that case was that an infant being incompetent to 
contract (S. 11 of the Contract Act), acontract or- agreement 
purported to be made by him should be treated as if it did not 
exist and that the question whether a contract is voidable or void 
within the meaning of Ss, 64 and 65 of the Contract Act did not 
arise in the case of an infant. They laid down that a mortgage 
by a minor who is incapable of making a transfer not only did not 
bind him as to which no question was or could have been raised, 
but that the mortgagee could not recover, by virtue of S. 64 or 
65 which pre-supposes the existence of a contract or an agreement, 
the money which he had advanced to the infant, These sections 
require the party who has received any benefit either under ʻa 
contract voidable at the option of the party rescinding it or under 
an agreement which is discovered to be or has become -void, to 
restore such: benefit to the person from whom he received it. 


- 


“In this case, does the question referred to us involve the en- 
forcing of any contract mads by the minor? In my opinion, if 
does not. The agreement sought to be enforced is the promise of 
the mortgagor who is of full age to repay the money advanced to 
him accompanied with å transfer of his intérest in ceitain specific 
immoveable property for the purpose of securing thie repayment 
ofthe amount: The infant has already advanced the money 
which formed the consideration for the promise of the mortgagor 
and there is no question to be considered of enforcing any promise 
on the part of the infant. It is probable that an analysis of the 
transaction would show that the minor made the advance in pur- 
suance of a promise express or’ implied; but as he has performed 
his part, nothing remains to be done by him, It is however 
argued that a promise involves a proposal on one side and ac- 
ceptance on the other, and both the promisor, t.e., the person 


‘making the proposal, and the promisee, i. é, the person accept- 


ing it, must have attained majority. Reliance is placed for this 
purpose on’ Ss: 10 and 11: of the Contract Act, but’ these seg- 


tions speak of persons competent to contract—the word “ parties” 


1. (1903) I. L. R. 30 C. 589. 


} i ý x 
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in S. 10 is used, there can be no doubt, in the sense of “ per- saat 
-sons’’ which is the word used in-S. 11—and that, according tothe AAT 
definitions of “contract” and “ agreement”, undoubtedly means /Srinkgase 


a Raghava 
persons making the promise sought to be enforced. No doubt a ‘Chipar. 
' proposal may be of a character that its acceptance would involve ‘Abdur 


“a promise on the part of the acceptor to dosomething. For in- ‘Rahim. J. 


‘stance AY proposes to sell a house to B for Rs.10,000. Here if 
'B accepts the proposal it means that he promises to pay Rs.10,000 
to A, in addition to assenting to the transfer of the house to 
‘himself by A. Supposing B has paid the price and A has not 
‘conveyed the house to him, The promise or agreement to be 
‘enforced.in such a case would be that of A. A proposal < may 
however be such that ‘its acceptance does not involve any promise 
on the part of the acceptor. This is clearly illustrated in S. 25 
which mentions certain classes of agreement which would nos be 
void.even’ though made without consideration. Both clausas 1 
and 2 of that section furnish clear examples of a contract where 
the person to whom the promise is made has to do nothing but 
assent to the proposal. Could it be said that infants are excluded 
.from the benefit of thesé clauses so that an agreement made by & 
“fregistered writing on account of natural loveand affection would 
not be binding if the near relation in whose . favour it is made 
-happened to be a minor or that the promise to : compensate a mi- 
„nor who has voluntarily done something for the promisor would 
. be invalid, though a similar promise would be enforceable if.made 
to a person of full age ? Such a proposition unless there was strong 
and‘ clear authority to support it, would be prima facie untenable 
and Lam not aware of any such authority. All that the infant 
has to do in these cases is to signify his assent to the proposal, 
. which under the Contract Act, is the definition of ‘acceptance’, 
In cases therefore covered by S. 25, where there is an agreement 
in favour of a minor without any consideration and so also in 
cases where the consideration for an agreement was the under- 
- taking by the minor to do something and he has already carried 
out that undertaking, there is no question of any agreement or . 
contract on the part of the minor being enforced. It may be that 
. if an infant is of an age when he is unable to understand the 
meaning of a proposal made to him, the law will not regard his 
assent to- it as a valid acceptance. But.[ am not aware of any 
general ‘proposition that an infant is incapable of performing any 
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-juristic act whatever even if he is of sufficient age -.to:* understand | 
-the meaning and . scope- of the Act. An infant. is capable of ac- 
quiring property by gift which the law requires must be accepted. 
It was indeed’contended by Mr. Ganapathi Aiyar.that acceptance 
of a gift by a minor is not valid. There is however no warrant for 
such a proposition. $. 127 of the Transfer of Property Act shows 
that a donee who is not competent to contract—an infant is within 
that category—can accept a gif: even of-property burdened with an 
obligation though he will not be bound by the acceptance, and 
can repudiate it when he becomes competent to contract, Subra- 
. mania Aiyar v. Sitha Lakshmi.t Then, an infant may be admit- 
ted to the benefits of a partnership though he cannot be made 
_personally liable for any obligation of the firm (S. 247 of the 
¿Contract Act). Similarly a m.nor may accept a trust and can be 
a trustee though he cannot execute a trust involving the exercise 
of discretion (S. 10 of the Indian Trusts Act), All this, indicates 
that what is meant by the proposition that an infant is incompe- 
tent to contract or that his contract is void is that the law will 
not enforce any contractual obligation of an infant. 


As for the infant’s legal position with reference to transfers 
of property, he is undoubtedly capable of holding property- and 


‘can acquire property not only by inheritance or bequest “but also 


by gift. S5. 7.of the Transfer of Property Act lays down gener- 
ally that a person competent to contract may make a transfer 
but that Act nowhere says that a person cannot be a transferee 
of property unless he is compeient to contract. It has however 
been held in Navakoti Narayana Chetty v. Logalinga Chetty ; 2 


: by Benson and Krishnaswami Aiyar, JJ. that a transfer by way 
«of sale in favour of a minor is void while the. Allahabad High 


Court holds a different view (see Munni Kunwar v. Madan Gopal), 


~ -Mr. Justice Krishnaswami .Aiyar who discussed the matter at 
‘some length in the Madras Case seemed to think that the pro- 
- position laid down by him log.cally followed from’the ruling. of 
„the Privy Council in Mohori Bibee v. Dharmodas Ghose:4 The 
-gist of his reasoning seems to be that as a contract of a minor has 
`- been held to be void and not voidable and as a sale presupposes 
‘a contract on the part of the vendor and the vendee, thé sale'to 
a minor must-be void. But this really ignores the : substantial 


Noa (1896) I. L. R. 20 M. 147. 2. (1909) I. E. R. 8f MT: | 
v- 8. (1915) 18.A. L. J. 1984. -> .. $. (1908) 1, L. R. 80 0. 539; 7; 
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distinction between a contract for a sale’ and a. sale, viz., that æ 
gale effects a transfer of the property, while a mere contract for 
a sale does not. A transfer need not be founded on a contract ab 
all.’ What, therefore, we have primarily to look to in cases like 
this is the competence of the transferor to make. the transfer. 
. Where there has been a completed sale in favour of an infant the 
only question that might arise on his side is, whether not being 
competent to transfer, he would not be entitled to recover the 
money which he has paid to the vendor as consideration for the 
-sale, I think he would be so entitled, though the Court of Equity 
will help him only on the condition that he restores the property 
to. the vendor. The result no doub: would be that if an infant 
chooses. to avoid asale in his favcur the transaction will be 
treated as void ab initio. This seeme to be strictly deducible from 
the combined provisions of the Transfer of Property Act and 
the Contract Act, bearing on the subject. It is also in accordance 
with the English law on the point as summarised in Halsbury’s 
- Laws of England (Volume XVII, pages 75 and 75). I$ is stated 
there “ the acquisition of property bsing generally . beneficial, an 
infant can take. property, both real and personal in any manner 
“whatever, either by descent, intestacy or will, or by purchase or 
gift or other ‘assurance inter vivos except where it is necessarily 
"prejudicial to do so (paragraph 200). A purchase of property, or 
“the acceptance of a gift of property, by an infant is voidable by 
“him 3 ...+ ..... But in the meantime the property is vested in him. 
“If he avoids it ‘after attaining full age the purchase or gift is void 
ab initio, andthe property revests in the vendor or donor (para. 
201)". The disability of an infant to make a contract or to transfer 
"property is intended for his protection and there is nothing in 
reason why the other party to the bargain who was fully competent 
vin these respects ‘should be permitted to repudiate it. If the law 
‘were otherwise, a very numerous class of infants engaged in prò- 
.fitable employments will be seriously affected and an element of 
uncertainty would be introduced info many dealiags hitherto 
„regarded as unimpeachable. There’ are cases, however, in which 
“the question of mutuality arises and these stand on a ‘different 
footing. For instance, if an infant seeks to enforce a contract 
for sale of immoveable property, the Court of Equity will refuse 
-ġo grant specific performance as ii could not enforce any engage- 
“ment entered into by the minor and there would thus he a want 
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»-Raghava of : mutuality (Mir Sarwarjan v. Fakhruddin Mahomed Chow- 


= oral dhury 1). Lam therefore of opinion that the decision: in Navakoti 


rato Narayana Chetty v. Logalinga Chetty ? is wrong in‘so far it lays 


‘Ohariar. down that a purchase by a minor is void and can be set aside at 
Abair the instance of the vendor or objected to by third parties. 
` Rahin, J. 


The mortgage in favour of a minor for money already ad- 
vanced by him differs from a sale only in this, that in addition to 
‘a transfer by the mortgagor of an interest in immovable property 
for purposes of security, there is a promise on his part to repay 
‘the loan. But as there is no question in such a‘case as to the 
-validity either of any transfer or of any contract made by the 
infant there is nothing that prevents the court from upholding the 
‘transaction. It may be that an infant having advanced money 
on mortgage on certain terms, for instance, that he will not require 
‘repayment. until a specified date, would still be at liberty to 

- repudiate the bargain, and to sue before the due date to recover 
ais money in spite of the stipulation to the contrary. But that 
is, because the Jaw considering him incompetent to make a contract 
the matter would stand on the footing that the mortgagee was in 

__ possession of the infant’s money without any title. Among writers 
_of text-books Dr. Rash Behari Ghosh, the learned Author of the 
Law of Mortgages in J ndia, states the law correctly when he says 
(page 195) that an infant being a person capable of holding pro- 
perty can well be a mortgagee and that the disabilities which 
attend the creation of a mortgage do not attach to the acceptance 
‘of a security. In America also the law seems to be that .an 
‘infant can také a mortgage (see Jones on Mortgages, Art..131): 

fe E Srinivasa Aiyangar, J.—“ Whether a mortgage executed in 
favour of a minor who has advanced the whole of the mortgage 

-money is enforceable by him or by another person on his behalf ” 
_is- the question referred to us for determination. The question is 
one of considerable importance and difficulty and I have.come to 

- the conclusion, though not without hesitation, that it must be 

answered in the affirmative. l 

; A mortgage transaction according tothe definition in the 
Transfer of Property Act imporis the existence cf a loan or debt 
or an engagement which may give rise to a pecuniary liability, 
and a transfer of an interest in specific immoveable -property 
_ to secure the repayment of the debt or the performance .of the 


-4. (1911) I. E.R. 39 C. 282, >` 2. (1909) L L B,'88'M, 812. 
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éngagement.. Unless therefore there is a binding promise to pay. 
money either personally or: out of the property of the person bound, 
there cannot be any- mortgage at all. It is unnecessary to deal 


with statutory penalties, liens or judgment debts which may. be. 


recoverable. as debts ; for we are concerned only with consensual 


obligations. A debt has been defined as a sum of money due by 


certain and express agreement ” ; Bcuvier’s Law Dictionary, Vol... 
I, page 786 citing 3 Paine, page 154. That there . must be. 


an enforceable promise to pay, is clearly brought out-i Notiung:. 
ham. Permanent Benefit Building Soxiety v. Thurston 1, There an. 


infant contracted a loan, and granted a mortgage -on. her land 
‘and spent the. money in building ca it. By the Infants Relief 
Act, her contract was void. A transfer of property by her at any 
rate of immoveables was not affected by the Act. She sued for 


the cancellation of the mortgage. and the return of her land. The. 


- House of Lords held that she was entitled fo recover without re- 
turning.. the money, for in law there was no-debt and the 


mortgage therefore could not take effect. See also, Fergusson v., 


Norman-?. In the case of simple mortgage, (as in this case), it is 
also necessary that the mortgagor.should bind himself personally 
te pay:the debt. Different modes of enforcing the security are 
prescribed by the Transfer of Propersy Act and the only mode by. 
which a simple mortgagee can enforce the security is by bringing 
the property to sale through Court. In the absence of an enforce- 


able promise to pay personally, the transaction, though in form a 


. simple mortgage, would not really be one, and the mortgagee 
cannot in any manner avail himself of the so-called security. He 
is not likely to obtain any benefit >y calling. his mortgage an 
anomalous mortgage as defined by 8.98 of the Transfer of Pro- 
perty Act ; for without a contract, express or implied, giving a right 
of a sale to the mortgagee, there is no means of enforcing the so- 
called security ; nor is it any more use in calling the transaction a 
charge, for even then, there must be an obligation to pay money, 
It is-only.after the mortgage money has become payable, that i is, 
under the terms of the contract, that the security can be enforced. 
$..67 of the Transfer of Property Act. 


The first question therefore for consideration is whether i in 
law there can be a contractual obligat: on in favour of a minor, as 
without such an obligation the handing.over of a sum of money 


1, L. R. (1908) A.C.6 «5 Bing N.O. 76. 
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bya minor to’ another pereon cannot result in a loan or debt.. 
This' depends upon an examiration of the rélevant sections’ of the 
Indian Contract Act. The siarting point for discussion is the 
decision of the Privy Counzil in Mokori Bibee v. Dharmodas 
Ghose }, which definitely settled that an infant cannot bind him- 
self by a promise ; but, whether the converse follows is the ques: 
tion. A promise in law or an enforceable promise is a contract 
as defined by the Contract Ast. A promise to be enforceable, 
that is, in order that it may become a contract, should, except in 
the cases provided for by 8. 25 of the Act, be supported by lawful 
consideration’; if it is, the promise is an enforceable promise, that 
is, it becomes a contract.- If the consideration is an .executed, or 
past consideration, (to a limišed extent past consideration under 
the Indian Contract Act is sufficient. consideration), the contract 
is an unilateral contract. It is no doubt true that in every con 
tract, even’in unilaterai contracts, there must be two parties, and 
there must bean’ assent or agreement of the minds of both.the 
parties. This follows from she very definition of a promise as 
accepted proposal. As has teen well said in unilateral contracts, 

“only one of the parties is under a legal obligation. The con- 
tract is therefore one-sided, though the consent of both parties 
is essential ; ” (Street's Foundation of Liability, Vol. II, p. 53), 
Though it is necessary tkat there should be at. least two 
parties to a contract whether unilateral or bilateral, and though 
there must be the assent or agreement of both parties to the 
contract, it is nob necessary that both? parties should be com. 
petent to contract, that is, should have the capacity to make 
binding promises: That, I think, is not required by S. 10 of 
fhe” Act. S. 10 provides for both unilateral and bilateral 
contracts and the words ‘the free consent of the parties com- 
petent to contract’ should be taken distributively. If the 
words “promises” and “every seb of promises forming the con- 
sideration for each other” aze substituted for the word ‘agreement’ 
in S. 10, the meaning becomes quite clear; and as I shall show 
presently there is nothing in the Act to prevent an infant from 
being the’ promisee. It is no doubt’ true that if the infant-is 
incapable by reason of tender age of assenting to a proposal, there 
‘can in fact be no contract at all, As pointed out in Parsons on 
Contract, Vol. I, page 34C “an infant, using the word in-its © 


. R. 80 C. 589, 





1. (1903) I. 
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-common meaning). that of a child who had not left his mother’s 
arms, cannot make a contract. ic fact.” The question then, 
whether a minor who has assented to a proposal and has therefore 
become a promisee, is entitled to enforce the promise, depends 
. upon the question whether, the promise is supported by consider- 
ation. This rule would equally apply to mutual promises. 
“Consideration” as defined by the Contract Act may, consist in 
_an act or forbearance or a promise to do or forbear on the part of 
_the promisee or of @ third person. This definition to some extent 
differs from the doctrine of considezation in the English Law, but 
_I.do not pause here to consider the different theories of consider- 
„ation which has been the subject o? subtle and learned discussion 
among eminent jurists like Professors Ames, Langdell, Williston 
. and Sir Frederic Pollock. Most of the difficulty is met here hy 
the positive provisions of the Contract Act. 


‘Taking first, cases where consideration moves from a third 
- party, there can scarcely be any.doubt that a promise made to a 
‘minor by an adult would be enforceable by him. If for example a 
father gives consideration and requires the promisor to pay money or 
do some other,thing for the benefit of his minor son the minor son 
_can‘enforce that promise. It is really a purchase of an obligation 
by the father for the benefit of the son and in no way differs from 
_ the purchase of property for his benefit. In such a case whether 
the promise is made or property transferred to the minor himself or 
_ to somebody else on his behalf, makes no difference. In cases whore 
the consideration moves from the minor himself, unless there is 
any provision of law which precludes a minor from giving consider- 
ation, there can be no question that there can be a lawful considers 


‘ ation, for the promise. If for exaniple the minor at the request of ` 


- the promisor does some service or refrains from doing any act, 
' whether it is of value‘or not, that would be sufficient consideration 
' for the promise, and there is nothing, so far as I can see, to 
prevent the minor from -enforcing the contract. ` Again in the 
exceptional cases coming under. S. 25, inasmuch as there need be 
no consideration for: an enforceab_e promise, the minor can, as 
pointed out by Abdur Rahim, J., enforce that promise. Where 
- the consideration for the promise of the adult is a promise by the 
minor, inasmuch as the minor cannot make a promise enforceable 
-in law, the consideration necessarily fails, and the -promise of the 
adult does not,therefore become a contract; as 4 learned writer 
81 
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‘gays, “The promise of infarts should never have been held to 
be promises in law or to constitute a consideration for another 
' promise.” If, however, af she time when the promise of the 
‘adult is sought to be enforcel by the minor, the minor has per- 
‘formed his promise and that performance has been accepted by 
‘the adult, I should hold that the minor can enforce the promise. 
‘ Although the adult promisor is not bound to-perform his promise 
‘and may decline to accept pecformance of the minor's promise, 
' (which is the result of the agreement being void), and although © 
“the adult promisor if he had derformed his promise may decline 
- to accept performance of the minor’s' promise and seek to get 

back what he has given,. (so long at least as the infant is in posses- 
‘gion of it), if the adult promisor does accept performance, I do 
„not see why that should not form a sufficient consideration for 

his promise. By the acceptance of performance by the infant, 
‘he may be taken to have renewed his promise; that is, although 
¿the original bilateral engagement was void, the accepted per- 
; formance may, and, I fthirk, does, give rise to an unilateral 
contract. There is nothing therefore in the Contract Act 
« which prevents an infant from being a promisee ; on the other hand 
e the provisions contained in the Act as regards minor partners, 
» minor agents, and in the Negotiable Instruments Act as to minor 
~ drawers and indorsers, suggest that the Indian Legislature recog- 
> Nised the capacity of the minor to accept a promise. I therefore 
think it clear that in cases where consideration passes from a 
č third party, or when a competent consideration passes from the | 
` minor, the minor can enforce the promise of an adult promisor. 


; - Where however the consideration for the promise is 4 
F transfer of property by the minor, and if a minor is wholly in- 
ı competent to transfer propersy, there can be no consideration for 
r the promise and the promise would be unenforceable, $8. 7 of 
the Transfer of Property Act makes capacity to contract the 
: limit of the capacity to transer ; the section applies’ to property 
‘in general and cash would bə property for this purpose, though 
r no.doubt in the matter of reclaim there raay bea difference. 
z: (See S: 8, last paragraph and 8. 118 of the Transfer of Property 
Act), If as in this case the minor made a loan to the defendant 
: in exchange for his promise to pay, and if the title to the money 
3 did not pasato the defendant is there any consideration for the 
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promise ? If instead of money we assume that it was immove- 
able property which was transferred. the matter becomes plainer. 
It is possible to hold that if any person sui juris knowing that 


he is taking money or property from a minor, which heis. 
incapable of transferring, chooses to make a promise, that there.: 


was consideration for that promise in the mere act of an infant 


executing a document or delivering property. This however- 
is scarcely likely to be the bargain as.it may enable the minor. 
to recover back the property which ke purported to transfer and _ 
yet hold the other party to his promise. If however the position. 


is that so long as the possession of the property transferred, i3 
not resumed by the minor, and so long as the promisor has the 
benefit of the enjoyment of the property transferred, he is bound 
to perform his promise, even then the same difficulty might arise. 


Is then a transfer by a minor wholly void anda nullity as a 
minor’s promise is, as now setiéled by the decision of the Judicial 
Committee ? ; for if an infant is wkolly incompetent to transfer 
property he can pass no title to the other, in which case there 
will be no consideration for the promise to repay and the relation 
of debtor and creditor could not arise. The fact that the minoz 


may recover his money in an action in tort would not make any 


difference. 


Is it possible to distinguish moveables from immoveables, a 
any rate cash which passes by delivezy and which is not capable 
of being recovered in specie, ard hold that if cash is paid bya 
minor the property sufficiently passes to the promisor so as to 


disable the minor from getting back his money, at any rate s0 


long as he had the quid pro quo for is. 


The answer to these questions depends on 4& correcs 
interpretation of section 7 of the Transfer of Property Act. The 
section, it will be seen, does not in tezms declare that a transfer 
by'a person incapable of contracting is wholly void ; nor does it 
prohibit if. The implication of course is that persons who are 
incapable of.contracting are capable of transferring. If the section 
is construed as enacting thata transfer by an incompetent person 
is wholly void, it would lead to this result ; that a minor cannot 
even purchase anything for cask ; and that every shop-keeper will 
have to deal with the public at his peril ; that if he purchase for 
cash a packet of sweets and eat it,.he can recover his money 
back, so long certainly as it was with the vendor, and probably 
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even after it had been spent oy him, in an action in tort, either’ 
detinue or conversion. A bor in the street cannot sell oranges 
and & child cannot spend his rocket money. It was said by: the 


‘Master of the Rolls “there is nothing illegal or improper in an 


infant's carrying on a trade ; thousands of infants do so every day, 
and the man who deals. with an infant on credit trusts to the 
infant’s honour to pay him.” (Hz parte Jones 1). But if a minor 
cannot sell or buy even for cash, there is no possibility of his 
trading, Such unreasonable consequences should, if possible, b 
avoided. ee 
It must be remembered that provisions relating to transfer 
of moveables are to be founc in the Contract Act and there is 
nothing in that Act to prevens us from construing those provisions 
in the way in which the Infant’s Relief Act has been construed 
in England. The Transfer cf Property Act when enacted came 
into force only in limited areas though now it has been extended 
to nearly the whole of Britisa India. In places where both the 
Acts were in force the two Acts should be read together and we 
are not bound to hold in the absence of express Iqnguage to that 
eftect, that transfers by- infants at any rate of moveables are 
absolutely void. These provisions after all were enacted.for the 
benefit of incapacitated -perscns and need not be interpreted so as 
to enable an adult party to dəfeat or impair the obligation of his 
contract by his own act or to profit by his own fraud (Maxwell; 
page 337). The incompetercy to transfer of course prevents the 
minor being bound by it. Thai has been the law in England 
both before and after the Infant’s Relief Act and the Sale of Goods 
Act. Ryder-v. Wombwell 2 and Hamilton v. Vaughan-Sherrin 
Electrical Engineering Company 3. Even a gift of money by an 
infant was held good in Tayor v. Johnston *, though the correct- 
ness of this decision has been questioned. (William’s Vendors 
and Purchasers, page 786). At any rate in the case of money in 
which not merely possession but title passes by delivery, a payment 
or delivery of money, even by an infant should be held sufficient 
to pass property. This visw of course does not differentiate 
between the case of a persor who is competent to transfer, but 





1.x (1881) 18 Oh. D.109 ab 121 2. (1868) D. R. 4 Ex. Cases 82at39; * ` 
. 8 (1894) L.R. 8 Ch. 589, 4, (1882) L. R. 19 Ch. D. 608, 
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has no title, and a- person who has title but who cannot transfer ; 
and I do not forget that delivery in such cases is only a. mode 
of transferring property. I am. therefore. inclined to hold that a 
payment of money for the purchase of ‘goods, or an advance of 
money as a loan, by a minor, passes the property in the money ; 
whether it passes absolutely or whether the minor can. ‘avoid the 
transaction at his option is a question which it is unnecessary to 
consider. ` 

As regards transfers of immoveable property in all cases 
where the transfer can only be made by an instrument in writing 
registered, a minor may not be able to make a transfer at all ; for 
an instrument executed by a minor cannot be admitted to regis- 
tration. Section 35 of the Registration Act. 

I am supported in this view by the implication contained in 
Section 26 of the Negotiable Instruments Act. Ina vast majori- 
ty of cases promissory notes are made in consideration of a loan 
of money, and if a.minor were incompetent to pass property in 
money apd cannot therefore be a payee, if would have been so 
enacted in the Act. A minor can evidently draw a bill or issue a 
cheque on his banker- (a cheque is only a species of bill). No 
doubt he cannot be made liable on the bill, but his banker evident- 
ly can honour his cheque. 8. 22 of the English Bills of Ex- 
change Act. which is quite similar to section 26 of the Indian 
Act says in terms that the holder can receive payment of the- bill. 
If a minor can pay by a cheque, it would be absurd to hold that 
he cannot pay cash so a§ to pass title to it. Againa minor partner 
can apparently transact the business of a partnership, and if the 
partnership was a money-lending business, he can make loans, 
See section 253 clause (3) of the Contract Act. I.may also point. 
out that in Sinclair v. Brougham 1, where both the borrowing 
and the lending in the course of the banking business, were ultra 
vires, nobody doubted that the loans and other investments made 
by the society could be recovered and realised. If the Birckbeck 


Society could not transfer property in money to the customers 


with whom it dealt in the banking business, there was nothing 
to prevent the borrowers from pleading that. they were not liable 
on their contract of loan. 7 

The construction which I have adopted of S. 7 of the Trans- 
fer of Tropcity Act which I think did not enact anything new, 


1. L. R. (1914) A. C. 898. 
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is in consonance with the principles laid down in England and 
America in respect of transfers by persons of deficient or limited. 
contractual capacity. In England on the construction of the 
Infant’s Relief Act, questions have arisen as to the effect of infant’s 
contract for sale or purchase of goods. The statute in general 
terms makes infant’s contracts Żor goods supplied.or to be supplied 
absolutely void. It must be remembered that contracts for sale 
of goods includes both agreements to sell and actual sales, It 
has been doubted whether the Act applies to sale of goods by the 
infants (Benjamin on Sales, page 44 ), and it has been suggested 
that the Act does not apply to purchases by minors for ready 
money. (Pollock on Contracts, page 66). Even when the 
minor pays cash and purchases goods, if the’ purchase is void, . 
it is impossible to say that the minor cannot recover back his 
money on the ground that title to it did not pass. If he had 
consumed the goods, he may te even entitled to recover back the 
money without any duty of restitution; (whether the minor is. 
bound to make restitution is-a matter of doubt; but the prevailing. 
opinion seems to be that he need not. Parsons on Contract, pages 
365, 366, especially Williston s note). In Valentini v. Canali 1, 
which was a case of a contract of purchase of furniture by an 
infant, the infant after having paid part of the price chose to` 
rescind the contract and sought to recover the money. That re- 
lief was disallowed. The Lord Chief Justice in his judgment said, 
“ When an infant has paid fcr something and has consumed or 
used it, if is contrary to natcral justice that he should recover 
back the money which he has paid ”; and Bowen, L. J. concur- 
red. In the Nottingham Society's 2 case the infant was allowed 
to keep the money, the property of the other party, and yet: 
recover his own. The distinstion appears to be that in the one 
property passed, and in the other, transfer which was only a 
gecurity for avoid promise was also void and no property passed. 
Sir Frederick Pollock referring to Valentini v. Canali 1, says, 
“Tt does not follow that if the goods are delivered, no property 
passes, or that if they are paic for, the money may be recovered 
back. At all events an infant who has paid for goods and receiv- 
ed and used them cannot reccver the money back.” (Pollock on 
Contracts, page 66). Nobody has ever suggested that section 2 of 
the Sale of Goods Act which -ike S, 7 of the Transfer of Property 


1. ( 1889) L. R. 24°Q. B. D. 16. = 2 UR (1908) A, 0.6. 
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Act enacted that “capacity to buy and sell is regulated by the 
general law (including of course the Infants’ Relief Act) concern- 
ing capacity to contract and to transfer and acquire property ”’, 
made any difference. 


The distinction appears to be quite sound on principle. An 
executory contract may be void, but if it has been wholly per- 
formed by one or both of the parties and that results in a transfer 
by one party and a promise by the other or in mutual transfers, 
it does not follow that the transfer or transfers would also be 
void. Rules governing contracts are not always, and need not 
even generally be, the same as those governing conveyances though 
capacity to contract is generally the limit of capacity to transfer. 
If there had been part performance by an incompetent promisor, 
he may be able‘to avoid future performance, but -may not be 
able to get back what he had paid or transferred by way of part 
performance. Both the positions were illustrated in Valentini 
‘y. Canali 1, The promissory note given by the infant for the 
balance of the purchase money was cancelled and declared void, 
while his action to recover money paid in part payment for the 
goods was dismissed. If Valentini had not paid any money 
there can be no question, but that Canali cannot recover, that is, 
enforce the promise to pay. The contract- being void, if Canali 
had delivered the goods, he could take them back if they were 
still with the minor, for title did not pass; but if the minor had 
consumed the goods, or sold them, the vendor may have no 
remedy, except in cases where he is able to obtain relief on the 
principle explained in Sinclair v. Brougham *. If the goods 
were not delivered the minor would be unable to recover, for here 
again the contract being void the vendor may decline to perform, 
If however the minor had paid . money for the goods and the 
‘vendor declined to deliver, whether the minor can recover his 
money back or enforce the contract is doubtful. In Warwick v. 
Bruce 8 it was held that- the minor can enforce a contract; that 


was before the Infants’ Relief Act, but a learned writer thinks ` 


that the result would be the same even after the Act. (See 
.the note in the reprint of the case in 14 Revised Reports, 
p. 634. A converse case arose in Cowen v. Nield * where 
an infant trader sold hay and clover to the plaintiff and 


1. (1889) 24°Q. B. D. 166. J. (1914) A. ©. 298, 
8, (1818) 2 M. & B. 205=105 F. R. 359. 4. (1912) 2K. B. 219, 
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got the price, and did not deliver the goods. The plaintiff 


‘sued for damages for breack of contract or for refund of the 


money as on failure of consideration. It was held that he could 
not recover on this basis as the executory contract was not 
enforceable against the minor. If the minor had delivered the 
goods there could be no manner of doubt that he could not re- 
cover it back. See Manby v. Scott 1. 

Apart from statutory eractments interesting questions have. 
arisen on infants’ contracts which have been wholly or partly 


performed, and differing arswers have been given,. but the 


decision appears to depend or: whether property passed from one 


to the other. The case of Drude v. Curtis 2 where both the parties 


were infants, raised the point neatly. : There was a contract of 
sale, the infant plaintiff being the purchaser and the infant defen- 
dant being the seller. Neither of course could be compelled to 
perform the contract ; but both had performed ; the defendant had 
‘delivered the goods and the plaintiff had paid the money. The 
plaintiff chose to avoid the sale and sued for the money, the 
defendant pleaded infancy tc the Court on the ‘implied contract 


‘to repay, which was upheld. There was a claim in Trover which 


again was disallowed on the ground that the money sufficiently 


-passed to the defendant by the payment by the plaintiff. If 


property did not pass, thers could be no question that Trover 
would lie. (See Latt v. Booth 3). 

In this connection the analogy of ultra vires contracts of 
corporations 1s useful. The question has often arisen for discus- 
gion in the Supreme Court of the United States. The principle 
is succinctly stated by Just.ce Gray as follows :—“ A contract 


-ultra vires being unlawful and void, not because it is in itself 


immoral but because the corporation by the law-of its creation is 


‘incapable of making it, the courts while refusing to maintain any 
‘action upon the unlawful contract have always striven to do 


justice between the parties sD far as could be done consistently 


“with adherence to law, by permitting property or money, 


parted with on the faith of the unlawful contract to be 


“recovered back, or compensation to be made for it. In such case 


however, the action is not maintained upon the unlawful contract, 
nor according to its terms; buton an implied contract of the 


poe ig et Aas eee ee ee T, 
1, (1659) 1 Mod. 124 at 187=€> Eng Rep. 781, 2. (1903) 62 L. R. A. 755. 
3. 83 Car., and Kir. 292 : 
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defendant to return, or.faijling to do that, bo .make., compensation 


fory property or money. which it has no right to retain.: To 


maintain such an action is not to affirm, but to disaffiirm, the. 


unlawful contract.” (Central Transportation, Company y. Pulls. 
man's Palace Car Company 3). But according to the recent decision. 
of the House of Lords in Sinclair v. Brougham ? there can be in 


law, no such implied promise to return or make compensation | 


and it could not be made the basis of a legal claim, {n Penny- 


sylvania . Railroad Company v. St. Louis Alton and Terreavite 3 


Railroad Company 3, J ustice Miller said that “the rule in such 


cases stands upon the broad ground that the contract itself is void,. - 
and that neither what has. been done under it, nor the action of, 


the Court can infuse any vitality into it. Looking at the case as 
one where the parties have so far acted under such a contract and 


they cannot be restored to their original condition, the court: 


inquires if relief can be given independently of the contract, or 
` whether it will refuse to interfere as the matter stands ; ;” in the 


previous pavsage he says that the rule was formulated, in cases. 


- where a void contract has been so far executed that property 
has passed under it and rights have been acquired under it, that 


the courts will not distrub the possession of such property or , 
compel restitution of money received under such a contract.” An 


excellent illustration of the principle is to be found in Pullman's 


Palace Car Company v. Central Transportation Compan y 4 which _ 
arose out of the; same lease AS Was in question in 189 U.S. 24. In : 


the first case the lessor corporation sued the lessee corporation for 
rent ; the plea was that the lease was void and the action for rent 
was dismissed. In the meantime as the lessor was suing for renig 
as they accrued due, the lessee corporation filed a bill for injuns- 
tion, and there was a cross bill by the lessor to recover the 
properties leased or their value and for compensation etc. Tke 
lessor recovered the value of the property leased as on the date on 
which the lease was repudiated. The property leased were sleeping 
cars and other personal property | which had considerably deterio- 
rated in value. ‘The case established that the lessor was entitled 
only to recover the property , as it stood at the date of tke 
repudiation of the lease. - The judgment was however based on 





1. (1891) 189 U. S. 24 at 60; l f 2. (1914) A.Ū. 898, 
8, (1886) 118 U. 8. 290. P l 4, (1898) 171 U. 8. 138, 
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the view that‘an ultra vires contract was unlawful and that courts 
should do justice on the principle “es dolo malo non oritur actio” 
applied by Lord Mansfield in Holman v. Johnston 1, It is not 
clear from the American authorities whether an ultra vires con- 
veyance is void; aconveyance in pursuance of an ultra vires 
contract does not appear to. be void. 

In cases where there is general competency to contract or to 
transfer property, but a particular mode is prohibited, a contract 
or transfer in the prohibited mode ‘may not be void. In Ayers v 
The South Australian Banking Company 2 where a loan: was 
given by a ‘bank on a mortgage: which was prohibited by the 
charter of the Bank, the loan and mortgage were held unimpeach- 
able by the debtor. ord Justice Mellish delivering the 
judgment of the Judicial Committee said, “ whatever effect such 
à clause may have, it does not prevent property passing either in 
goods or in lands under a conveyance or instrument which under 
the ordinary circumstances of law would pass it. The only defence 
which can be set up here (there is no plea of illegality) is under 
the plea of not possessed, that the right of property and the right l 
of possession never passed to the plaintiffs. Their Lordships are 
of opinion that, whatever other effect it a) it cannot have the 
effect of preventing the property passing.’ The same view has 
been taken in America Union Gold mining & Co v. Rocky Mountain 
National Bank 8 and Union National Bank’ v. Mathews 4, In 
the latter case the principle was stated to be “where it is a simple 
question of authority to contract arising on a question of regularity 
of organisation or of power conferred by the charter, a party who 
has had the benefit of the agreenient ‘cannot’ be permitted in an 
action founded upon it to ‘question its validity. It would bein 
the highest degree inequitable and unjust to permit a defendant 
to repudiate a contract the benefit of which he retains’. But if 
the contract or the transfer was really ultra vires, i. e., beyond the 
powers of & corporation, the contract or the transfer would in law 
be non-existent, 7. €., cannot have any legal effect. This distinc- 


tion was clearly brought out in Central Transportation SONR 


v. Pullman's Palace Car Co. 5, already cited. 


~~ -3—--(1775)-1 Cowp. 841. 8. (1871) L. R. 8 P. G. 548. 
g. (1878) 96 U. B. 640. 4, (1879) 98 U. S. 682.- 


‘5, (1891) 18f U. S. 24, 
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A distinction has been already drawn between cases where. Raghava 
the plaintiff comes into Court seeking equitable relief by way of res- neuer 
-‘gission of a contract or conveyance and where he seeks a common — ‘Srinivasa 
_vlaw-remedy. It is however difficult to see how any such distinc- enna 

tion could be useful in the case of a transfer’ by a minor if it is pore 
wholly void; tke infant has no need to seék a useless cancellation, áiyahgän 
‘but can simply bring an action to recover his property or its . 
value. The Privy Council in- Mohort Bibee v. Dharmodas Ghose } 

appear to draw this distinction, thorgh Sir Ford North curiously 

enough does not seem to note that in Ss. 35 and 88 of the Specific 

Relief Act- ‘contract’’ is used whieh, as’ was pointed out in the 

earlier part of the judgment does noi apply to a minor’s promise.- 

Tt may however be noted that the word ‘contract’ -in that section. 

ig used in the sense of both executed and executory contracts, 

i.e., transfers and promises. It may théreforé be that: in the 

opinion of their Lordships of the Judicial Committee though 4 

promise by a minor may be void anł is not a contract, a con- 

veyance by a minor was not void. In Sinclair v. Brougham ? in’ 
dissenting from Blackburn and District Benefit Building Society 

y: Cunliffe Brodks and Co. 3 , the House of Lords held that if 
money was paid to discharge an ultra vires loan, the money could 

riot be recovered back; but the ground on which it was put by 
Viscount Haldane was not that any property passed or that the 
company was entitled or bound to pay back the money, but on 

the ground that the company was msrely returning what was not 

theirs. l 

If however an adult ig entitled to deal with or transfer the 

property of a minor, as fox instance the managing member of a 

joint Hindu family, an adult partner. or a guardian, there can be 

no objection to his obtaining a contract or a transfer in the name 

of the minor. T ea ag wae g 

That being the position under the Contract Act, the next ` 
question is whether a minor can be a transferee of property, ` 

whether such transfer is by way of sale, mortgage, lease, exchange 
or gift, The provisions of the Transfer of Property ‘Act and the 
Trusts Act make it clear that an infant can be a grantee though 
he. cannot ordinarily be a grantor. “Infants” it was, said, ` 


-tm 


1. (1908) I.E. R. 30 C. 589. 2, (1914) A.-C. 898. 
i 3. (1885) 29 Ch. D.902. l 
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“cannot. make grants,. they’ may accept them.” (Palmer v. 
Low 1). In the consideration of this question it is necessary: 
however to.remember that certain transacsions may : necessarily 
iùvolve. both a transfer of property and consracts ; as for example! 
alease. .In such cases, if a minor makes a promise in consi-: 
deration.of the transfer; or binds himself by obligations on. 
account of. the. transfer the transaction would be void and the 
transfer may not take effect. But a distinction must be drawn, 
between cases of contractual liability which a minor agrees to. 
undertake, and obligations attached to tbe holding of property.. 
Even in cases of pure gifts it is clear thas there isan obliga-. 
tion, on ‘the part of the donee to pay ths tovernment revenue 


and public taxes.’ In the case of a-gift of a man’s whole pro- 


perty, there is the obligation to discharge the donor's debts to. 
the extent of the value of the property. These obligations. 


do not preventthe vesting of the propert7 in the minor by h, 


transfer inter vivos any more than by inheritance or devise. | 
Those covenants or obligations are attaczec to the property and. 
are not really considerations for the iransfer. This is the | 
view taken by Sundara Aiyar and Spencez, eJ. in Munia Konan. 
v. Per umal Konan 2. See also the observations of Jessel M. R. in 
Mar tin v. Gale 8, A transfer to a minor by way of a lease, he, 
agreeing to pay rent or to perform any particular covenants which; 
form an essential part of the transaction, may prevent the tránsfer 
from taking effect. In a sale, gift or mórtzage ordinarily there can , 
be no such essential consensual obligatiors. A mortgage however , 
is only a conditional transfer, and when the condition is fulfilled, 


(as when the debt is discharged) the property revests in’ the 


transferor. That being my view of the question on principle, 
I shall now deal with the cases in which it has been considered. 


Navakoti Narayana Chetty v. Logaringa Chetty 4, E 
the learned Judges held that asale toa minor in consideration 
of a debt already due to him was void, was the first which came 
up for decision after the judgment of the Privy Council. Krishna-" 
swami Aiyar, J., came to the conclusion tha;,there was nothing i in 
the Contract Act to prevent a& minor frcm being å proniisee, is 
provided of’course there was competent consideration for that’ 


ea -% 





1, 98 U.S. 1 at 16. 2. (1918) 24 M. L. J. 852 
3. (1876) 4 Ch, D. 428 at.481.. -4&7 (19097 I L. K. 88 M sle 
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promise’ The other learned: Judge was- evidently of the’ same 
opinion, for he was a. party to the decision in Sathrwrazu :v. 
Basappa 1, where it was held that a minor ¢an be a payee under 


a promissory note... Krishnaswamy. Aiyar,J., also held that there 


was:nothing in ‘the Transferof. Property Act to prevent the minor 
from being a transferee ; but yet tke sale was’ held void on two 
grounds : — (1) that antecedent to fhe transfer there must have 
been a bilateral agreement, V2Z.,, & promise to pay a price (in that 
case the consideration was the rélease of a debt. due to the minor). 
and a promise by the vendor to transfer the property, which aigree- 
ment must be void ; (2) that a transfer by sale imposes liabilities 
on the minor “which involves’ the notion of competency: to 
contract. ' It will be seen that the -first aigument assumes that 
if a trarisfer takes place in pursuance of an unenforceable agree- 
ment, the transfer is void. As I have already endeavoured to 
show, there is no warrant for this assumption, If consideration 
passes at the time of the transfer, the fact that the antecedent 
promise was unenforceable does not matter.” “The position is 
exactly the same as if there was no agreement af all. Even in 


cases where a transfer is made for an illegal purpose or in pursu-‘ 


ance of an illegal contract, the transfer takes affect though it may 
be avoided by the transferor in certain cases. (See S. 84 of the 
Trusts Act}. A transfer cannot be void unless (a) the transferor 
is incompetent to transfer or the transferee is incompetent to hold 
_ the property, (b) the transfer is conditional on: the passing of con- 
sideration and the consideration did not pass, (c) the transfer is 
part of a transaction in which transfer is made in consideration 
of covenants or contracts to be performed by the transferee and 
the-transferee cannot be cow pelled :o perform them. -Iam not 
considering cases of failure uf consideration. .I do not therefore 
think that the mere fact that thera has been an agreement of 
parties for the settlement of the price or the other terms of the 


sale or an antecedent promise to pay or convey, in any way makes- 


the subsequent transfer, though- in pursuance of the antecedent 
unenforceable contract, void. 


As to the second ground, the obligations imposed upon the. 


vendee of property subsequent tothe conveyance are obligations 
imposed on the ownership. They are not contractual obligations 
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Raghava though arising out of an accepted transfer, and are not in any 
ee _ sense essential to the validity of the transfer so as to render.a 
Srinivasa  trarisfer void on the breach of such an obligation. Iam in any 
Raghava l ; aie ase 
- Chariar, event unable toappreciate the possible distinction between a sale 
Srinivasa, 480d a mortgage suggested in Navakotti Narayana Chetty v. 
Aiyangar,d  Logalinga Chetty 1, . 
In Meghan Dube v. Pran“ Singh 3, referred to’ and “distin 
guished in Navakoti Narayana Chetty v. Logalinga Chetty 1, a 
loan was made by the adult members of a joint Hindu family 
and the mortgage obtained in she name of a minor member ; the 
mortgage was held good. Tte learned judges however proceed 
on the ground that the mortgage was for the ‘family’ and not for, the 
minor ; but if a minor was incapable of being a transferee, to ‘the 
extent of the minor’s interest a3 least, the mortgage must have been 
- void, in the same way asa mortgage by a minor along with an adult 
is void so far as the minor and his share of the properties were 
concerned. Balwant Singh v. E. Clancy % Further although a joint 
Hindu family may for some purposes be treated as a quasi cor- 
poration, if such a term may ke permitted, when a mortgage is 
taken on behalf of the family, it certainly means that the mort- 
gage. interest is vested in the individual members in existence at 
the date of the mortgage. That case however affords an illustra- 
tion of the principle formulatec by me, that where á débt could be 
created or where the minor’s money or property could be paid or 
transferred by a person having authority so to do, an enforceable’ 
promise may be made toa mnor and: property transferred to’. 


gecure that pronnag; 5 


In Ulfat Rai v. Gouri Shanker 4, it was hela that a sale by a 
guardian to his minor ward in discharge of a debt due to the 
minor by the guardian himself was held good. Inan unreported 
case referred to in Ulfat Rai v. Gourt Shanker 4, Knox and 
Piggot, JJ. following the decis.on in Navakoti.Narayana Chetty 
v. Logalinga Chetty 1, held the sale by. a father to a minor son 
was. void. In that case however the question arose between the, 

- creditors -of the father and the minor son, the creditors seeking to 
set aside the sale as being in fraud ‘of creditors. 


` 
Ty 





— eee 


1. i) I. i, R. 83 M. 312, `’. 2. (1908) I. L. R. 80 A. 63. 
3. (1912) I. L. R. 84 A. 296 at 86, (P. C.) i 


— -+ — M = 
ae pa pn ae ee re 
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In Muniya Konan v. Perumal Konan 1, a transfer by way of 
sale to'a minor for a price paid by the maternal uncle was held 
good. | 
The view taken in Navakott: Narayana Chetty v. Logalinga 
_ Chetty 2, was followed by a single Judge in Allahabad in a case, 
Munni v. Madan Gopal 8, but that was reverses in appeal, Munni 
Kunwar v. Madam Gopal 4. 

The opinion of text writers is also in favour of the view akei 
by me. See Ghose on Mortgages page 195, Jones on Mortgages 
Vol. I, Art. 131, Trevelyan on Minors page 27, and Sir H. H. 


Shephard in 19 M. L. Times, page 28. 
a A Ye Va Se 
PRIVY COUNCIL. 


' Present :—Lord Atkinson and Lord Parker of Waddington, 
Sir John Edge and Mr. Ameer Ali, 


{On Appeal from the Court of Judizial Commissioner of Oudh.] 
i Mirza Sadik P Khan _ ses Appellant 3 





Nawab Saiyed Hashim Ali Khan and others ... Respondents. 

Mahomedan Law—Hiba (gift)—Hiboy bil ewaz (gift for a consideration)— 
Delivery of possession—Consideration (ewaz]—Oudh Laws Act, XVIII of 1875, 
S.8—Gifi by wayof trust—Legitimacy—Acinowledgment —Family repute—Civil 
Procedure Code of 1908 O. 15 R. 4—Document proved against or admitted —Omnis 
presumuntur rite esse acta—A pplication of.- 

According to the Mahomedan Law a voluntary gift is invalid unless it is 
accom panied by delivery of the thing given ao far as ib is capable of delivery ; in 


the case of a gift for consideration, delivery cf possession is not necessary bat 


aotual payment ‘of consideration and a bona fide intention on the part of the 
donor to divest himself is presenti of the property and to confer it upon the 
donee must be proved. 

The Mahomedan haw is not affected in. thie respect by anything enacted in 
the Transfer of Property Act or the Trusts Act. 

The word gift in Oudh Laws Act, 8. 8 inclides a trust which is only a gift to 
A and B for the benefit: of C. the incidents. of which will ba governed by the 
Mahomedan Law. 

No statement made’ by bi one man that another (proved to be illegitimate) i is his 
gon can make that’ other legitimate but where no proof of that kind has been 
given such a statement or acknowledgment is substantive evidence that the person 
so acknowledged is the legitimate son of the person who makes the statement 
provided his legitimacy be possible. Statements of members of the family touch- 
ing the sonship and heirship of a parson also are good evidence of the family 
repute concerning him. 

Where a transfer by the husband by way of trust ‘for ‘the benefit-of his wife 
and children by her purported to be in satisfaction of the wife’s claim for dower: 
Held sc to make it æ transfer for consideration it: was essential that thea 








-+ 19th July 1916. : 
1, (1918) 24 M. L. J. 852. 3. (1915) 18 A. L.J. 185 
3. (1915) I. L. R. 88 A. 62. 4. (1916) 19 M. L. T. page 18, 
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P.-C. - agreement on the part of the wife.to eccept the provision made in the document in 
Doaa SAR discharge and satisfaction of her olain for dower should be proved. Unless and 
B until the agreement is proved to have been entered into, the grant must be taken to 
arv o! bo a purely voluntary gift. An elect.on by her with full knowledge to take the: 
Nawab benefits under the deed in lieu of her ower mizht bind her but such election could | 
Baa ae not create ah agreement between her and her husband and notwithstanding the _ 
1Ali Khan; election, the grant would still remain a purely voluntary gift. >. i 
l An election made after the execu-ion of a mortgage by her would nob bind the 
mortgagee. 


' “Where the subject-matter of a gizt is an undivided ‘share in a Yamindari 
village the receipt of the appropriate portion of the rent would be the only form in’ 
which delivery could take place. 

A document in order that it may be used before the Privy Council must bé endors- 
ed by the Judge as proved against or admitted by the person against whom if is used! 
Chaudhri Mahdi Busan v, Muhai-ed Husan 1 Ranee Khajooroonissa ý. Howshun 
Jehan 2, Fuceelun Bibi v. Omdah Bebee 3, Allahdad Khan v. Ismail Khan +, 
Aamat Ali Khan v. Lall Begun ®, énjuman Ara, Begun Nie Sadik Ali Khan °, 

Baker Ali Khan v. Anjuman Begum ~ approved. 
Consolidated appeals frcm two decrees of the. Court of the 
Judicial Commissioner, dated Nov. 13, 1911 which reversed į in 
part and modified infact two decrees of the Subordinate Judge of — 

Lucknow, dated Oct 25, 1909. 
, The facts of the case are apa set forth in their Bora. 
ships’ judgment. 
ES “` Sir John Simon, K, C., Sir William, Garth’ and Dr. Syed 
Abdul Majid for the appellant :—The, settlement -was not & 
autosse tf genuine disposition of the properties in question but merely 
Coo a device to secure them from possible creditors. The gift was not 
~. accepted by the donee and tkerefore it was inoperative. There 
Z i was no transfer. of possession io the trustees, The interests created 
were only contingent interests. These were void. According to: 
the Mahomedan law there can be no contingent gift. Operation 
must be given to. it in praesenti. It was a gift or undertaking to 
make a gift if she:released him from the payment of her dower 
on her death ; some contingencies are also not provided for and in 
those contingencies there would be a resulting trust. The enjoy- 
ment of the benefits by the children would be pentane till tne, 
settlor’s death. , 
Lord. Vat Tess must distinguish between aa and 
contingent interest. ] toto uae 

[Mr. Ameer - Als. —Shiak law allows a -gift to A. for - life: and 








then to B.] ers 
1. (1906) L. R. p> I. A. 68. A (1876) L; R. 8 I. A. 201. mes 
8. (1868) 10 W. R. 469. (1888) I. L. R. 10 A. 289.. 
5. (1881) L. R. 9 91.A Sat p._8. 7 2 O. C. 115, 119, 120. 


7, (1882) D. R. 101, A, 94, 108. 
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Ranee Roshun Jahan v. Rajah Syud Eneet Hossain 1 Yusuf 


` Alè y.The-Collector of Tippera ? Chekkone Kutti v. Ahmed 8, The 


P.O. : 
“ep 
Mirza za Sadik. 


doctrine of election would apply only “when the parties said to Husain sas 


have elected were fully cognisant of the facts: The lady did not 
know the. contents of the deed. {Lord Parker :—If she knew of 


the deed,: it' was repudiated and if she did-not,- there was no elec- . 
tion.] On the question of the legitimacy of Sultan, there were five ` 
points to be considered viz, (1) the burden of proof of illegiti-: 


macy lay upon respondents, (2) uncontradicted evidence as to 
Sultan’s origin and history strongly supported his legitimacy, 
(3) his step-mother recognised him as son of her husband (4) 
there was’acknowledgment by Zaigkam himself to four different 
persons and (5) there was no adequate rebuttal to the presump- 
tion of legitimacy. : 


Reference was made to, Nawab Muhammed ia Ali Khan 


~y. Musamut Lalli Begum t, Fuzeelun Beebee v. Omdah, Beebee €,’ 


Anjuman: Ara Bogum v. Sadik Ali Khan, Muhammed Aanias 
Khan v. Muhammed Ishmal Khan " and Mahatala Bibi v. Princes 
Ahmed Haleemoozooman 8, 

DeGruythey, K. C., and Dube, for ika sepini = gift 
with @ condition was good according to Shia Law, Nawab Unjad Ali 
Khan v. Mt. Mohomedee Begum 9, and Banoo Begum v. Mir Abed 
Ali10, It was-so according to the original authorities on Shia Law. 
There was not single authority on tke other side. Ghaznafan Ali 
Khan v. Mt. Kaniz Fatimall, had no bearing on this point, , Umes 
Chander Sircar v. Mussummat Zahoor Fatmia 12, Contingent 
interest was recognised, according to Shia Law. Chaudri Medhi 
Hasan v. Muhammed Hasan 13, _ and Ranee Khajoorinissa Vs 
Rowshun Jehan 14, 

_ [Lord Atkinson :—If it purports to be a gift, the donor, must 
divest himself of property in giff.] There was no authority to 
show that contingencies were bad. Dower must be reasonable. 
The deed‘ was advantageous to her as isgave her a life estate. [Lore 
‘Atkinson :—You have to show that she elected to take as a trustee 
and ‘that she had knowledge of hèr rights and had legal advice.] 
‘By the Transfer of Popei. Act IV of 1882 and the Indiar 


1. 

3.. (1887) I. L., R. 10 M. 196. 4, (1881) D. R. 9 I*A, 8, 18. - 
. 6. (1868) 10 W. R. 469. 6. 20.0. 116-116. | 

7. (1888) I.L.R. 10 A. 289, = 8. (1881) 100. L R. 293. 

9. (1867) 11 M. L AT BIT. 10. (1907) 32 B. 178. 

11. -(1909)'87 I. A. 105. a ! 12. (1890) 17 I. A. 201, 210. 
13. (1906) 38 I. Á AE 80. - +! . i4. (1876) 81. A. 307, 809, 
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(1866) 5 W.R. 4. ` 3. (1882) I; L. È. 9 C. 188. 


Nawab: A 
Saiyed “: ps 
Háshim;”. 
Ali. ‘Khan. 


P. O. 


EE 


a ; Mirza ‘Sadik 


Haein Khan 


"Nawab 
a` Saiyed 

” Hashim 
-Ali Khan. 


Lord 
Atkinson. 


610 | THE MADRAS LAW JOURNAL REPORTS. [vob xxxt 


‘Trusts Act II of 1882 delivery of possession was not necessary as 


required by the Mohammadan Law. Registration in case of gift 
of immovables would amount to that. (Mr. Ameer Ali :—The 
question is whether there was any consideration and transfer of 
possession.] Deed for dower was for consideration and no 
delivery of possession was necessary. (Mr. Ameer Ali Is there 


l any evidence tò show that she acted as trustee ?] 


‘ On the question of-legitimacy there were only isolated in- 
stances of acknowledgment by Zaigham. ‘Sultan’s mother was a 
slave girl named Zohra who eloped with a chaprasia. There was 
no proof of muta. He was uneducated and acted on the stage. 
This did not show that he was legitimate. 

, LSér John Edge :—Would a slave girl being pregnant be 
allowed to go about in the Zenana unless the master was the 


father of the child ?] 


‘No marriage was proved. No muta either. 

(Lord. . Parker :—You suggest that the whole thing is & 
perjury] © 

[Mr. Ameer Ali :— Unless you prove that he was telling a 
falsehood, you cannot displace “positive evidence.]» 7 

Reference was made to Chaudri Mehdi. Hasan v. Muham- 


“med Hasan 1, Muhammed Allahdad ‘Khan v. Muhammed Ismail 


Khan. ?, Muhammed Azmat Ali Khan v. Musamut Lalli Begum 3, 

Sir John Simon, in reply. oo 

The judgment of their Lordships was delivered by: . 

Lord Atkinson:—These are consolidated . appeals: fist two 
decrees of the Court df the Judicial Commissioner of Oudh,. Luck- 
mow, both dated the 13th November, 1911, which reversed in 
part and ‘modified in part two decrees, each dated the 25th 
October, 1909, of the Court of the Subordinate J udge of Luck- 
now. o. 

The first of the two suits in which those last-mentioned 
decrees were made, namely, that numbered 76 of 1907; the appeal 
in which is No. 121 of 1918, was instituted by Mirza Sadik 
Husain Khan, the appellant in both the present appeals, to 
enforce a mortgage -dated the 26th June, 1900, executed in his 
favour by the third respondent in the first appeal, namely, Nawab 
Ummat-ul-Fatima, in her own right, and also as guardian of her 


1. (1906) L. R. 38 I. A. 68—28 All. 489. 2, (1888) I. L. 2, 10 All, 289. 
3. (1881) L. R. 9 I. A. 8, 11. 
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two cons, then minors, the first'and second respondents in tha 
first appeal, to secure the repayment of 20,000 rupees admittedly 
advanced by the mortgagee to this lady, with interest at 1 pec 
cent. per mensem. 


© The second of these suits, namely, that numbered 51 of 
1908, the appeal in which is numbered 134 of 1913, was 
instituted by the respondents Nawab Saiyed Hashim Ali Khar 
and Nawab Kasim Ali Khan, the latter by his guardian, agains; 
this same mortgagee and one Sultan Mirza, claiming to be the 
step-brother of the plaintiffs, for a declaration that -a second 


mortgage made by the said Sultan Mirza of his shire in all the . 


family property’ in this mortgagee’s fayour, to secure - the 
repayment of a sum of 8,000 rupees, with interest, was a nullity. 
on the ground that the said Sultan Mirza was not entitled to any 
sharé in the family property, first by reason of the provisions of 
a certain indenture dated sue 5th February, 1895 hereafter dealt 
with, and secondly because he was not the. legitimate son of his 
alleged father, the grantor in the said deed. This declaration is 
the only speciils relie; pts yslfor, but there is a prayer for general 
relief. 

The litigation relates %) sha estate of Na wab Azigham-ud- 
Datla, who was the sən of the Prime Minister of the last King 
of Oudh, and a’ Mahomedan of the Shia sect. He was admittedly 
regularly married twic.. By his first wife, Badshah Begum, he 
had two sons and one daughter, who pre-deceased him, and one 
daughter, Raushan Ara Begum, who survived him. By his second 
wife, the third respondent in the first appeal, married ‘affer the 
death of the first wife, he had two sons, the first and second 
respondents i in that appeal. He died on the 1st August, 1898. 


Both thess suits were tried by the same Subordinate Judge, 
who delivered separate judgments. The Court. of the Judicial 
Commissioner dealt with both the appeals in oné judgment. 

The appellants and the respondents in both appeals agree in 
stating that the principal questions for decision are (1) whether 
this trust indenture of the 5th February, 1895, duly executed by 
the deceased Nawab and registered, was a valid disposition of the 
properties therein comprised, and, if so, whether the above- 
mentioned mortgages, 80 far as they purport to charge these 
properties, , and the alleged share of Sultan Mirza in the family 


property respective! y are invalid ; and (2) whether Sultan Mirza 
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was shown to be the legitimate son of Zaigham-ud-Daula, the 
grantor in the trust deed. It was noi, as their Lordships under- 
stood, disputed that the sum of 20,000 rupees, purported to be 
secured by the first mortgage, was, in fact,- advanced to the 
Nawab’s widow; nor that it was borrowed for the purpose of 
being applied in payment of certain of the settlor’s debts, in order 
to save some of the properties comprised in the trust deed from 
being sold at the suit of. some unsatisfied ‘creditors, nor that it 
was, in fact, so applied. . No question was raised as, to whether 
the first mortgage did not, under the circumstances, capture 


whatever interest the three respondents might have. had in the 


entire immovable property of Zaigham-ud- Daula, however 
derived. , Their Lordships therefore base their decision solely on 
the points raised by the parties and dealt with by the Courts 
below. 


It was contended in the second suit by Mirza * Sadik Heat 
Khan, the mortgagee, that between the dates'of the marriages of 
the Nawab ‘with the two above-mentioned ladies he contracted a 
marriage in the muta form with an Abyssinian slave girl, named 
Zohra Kainam, who had been brought home by bis father on the 
occasion of his making a pilyrimage to Mecca and subsequently 
given by the father to him, and that Sultan Mirza was the offspring 
of that union. : The fact that such a marriage. ever took place 
was‘denied by the plaintiffs in that suit, and a vast body of evi- 
dence, oral and documentary, was adduced by both sides on the 
issue of Sultan Mirza’s legitimacy. 


Now, as to the trust deed of the 5th February, 1895, it is 
necessary, in order to determine the issue raised in reference to 
it, to consider first, its provisions; second, the circumstances 
under which, and the purpose for which it was apparently execu- 
ted ; and thirdly, the mode in:which the property purporting to 
be conveyed by it was subsequently treated and dealt with by 
those having rights over or interest in it. 


The parties to the deed are the Nawab Zaigham-ud-Daula, of 
the first part; Fatima, described as his second wife, of the second 
part; and Nawab Mahomed Medi Ali Khan and the aforesaid 
Fatima, described as trustees, of the third part, After reciting 
that the Nawab Zaigham-ud-Daula was seized and possessed for 
an estate of inheritance in possession of certain undivided shares 
in certain Zemindavri villages, ‘and other landed properties in 
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Lucknow, and in the districts of Lucknow, Fyzabad, ‘and Sitapur, ÉC 


oad 
——— 


and algo of a house in Calcutta numbered 13, Russell Street ; that :Mirza‘Sadik 


- on the treaty of the marriage with his said wife, Fatima, he had: aie Khan’ 


agreed to give her a dower of oné lac of rupees, and also’ to settle  : Nawab 
“upon hera monthly allowance of 100 rupees; that in part per- ein 

formance of that agreement and in satisfaction of this monthly Ali -Kban. | 

allowance, he had ‘by a registered instrument, dated the lith Lord 


October, 1887, transferred to her a certain house, described as pee 
Yielding a monthly. rent of 100 rupees which she had since enjoy- 
ed:-and had, in addition, already paid to her 1,500 rupees in 
part payment of her dower, leaving the sum of 85,000 rupees, 
the balance thereof, unpaid; that he had; by gifts of jewel- 

lery-and effect of the value of one lac and 50,000 rupees, 
and otherwise, provided for his children by his first wife; 
that with a view to prevent further disputes, quarrels, and 
litigation between his said wife, Fatima, and her children, and 
the children of his first marriage, he was desirous of making the 
settlement thereafter appearing, it was agreed between the parties 
thereto. that the said intended settlement should be im full pay- 

_ ment and. satisfaction of the dower payable by him, as therein 
mentioned. He, in consideration of the premises, and in pay- 
ment and discharge of the balance of the dower payable by him, 

- granted, conveyed; and assigned, to the trustees and their heirs 
al) the lands, tenements ‘and-hereditaments in the schedule to the 
deed mentioned, to hold the same, -subject to a certain mortgage 
therein specified, to the payment of certain small annuities -to the 
persons therein named, and to the cost of maintaining end 
managing the said properties and collecting the rents thereof, in 

trust to pay the income of the same ‘tohis said wife, Fatima 
Begum, during her life, for her sole and separate use, subject to 
the cost of maintaining and educating his children by her, and 

_ after her death in trust for all the aforesaid children living at his, i 
the settlor’s death, as tenants in common, in equal shares. A’ 
power of leasing for a term of six years was given to the trustees, 
and a provision introduced that in case one of the trustees should 
die, or be unable or unwilling to act, the Official Trustees of 
Bengal should be appointed trustees in such érustees’ stead. ` The 
deed contains, in addition, the’ usual covenants by the settlor for 
good title and quiet enjoyment, This deed is in the English 
language. It does not. contain any formal ` release ` of Fatima 

? Bogum’ s right to a ‘of the unpaid balance of ‘her dower, rt 
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ig executed by the settlor alone. Mr. George Charles Farr, 
hig solicitor, and Priya Lall Mullick, described as a solicitor, but 
in fact the clerk of Mr. Farr (to whom the mortgage mentioned 
in'if was made), are the witnesses to it. The lady was uot 
ae as a witness. No proof whatever, independent of the — 
deed, was given that any agreement such as is mentioned in 
it was ever entered into between the settlor and his wife, 
Fatima Begum, to the effect that she would accept the provision 
purported to be made for her by it in satisfaction and discharge 
of her claim for the unpaid halance of her dower. That agree- 
ment, however, is the only valuable consideration moving to 
the settlor given for the grant he makes. Unless and until this 
agreement is proved to have been entered into, the grant and 
conveyance to the trustees must be taken to be a purely voluntary 


gift. Though it should be merely voluntary, Fatima Begum might, 


no doubt, acting with full knowledge of her rights, deliberately 
elect to take the benefits conferred upon her by it in lieu of 
the balance of her dower. If she did so elect, she . would be 
bound by the choice thus made. But that election could. not 
create the agreement between her ard her husband, which is 
the sole consideration for the deed, nor could’ it enlarge the 
operation of the deed itself. Notwithstanding it, the grant to 
the trustees would still remain a purely voluntary gift, and 
the property which it passed would have to be ascertained on 
that footing. Subsequent election could not be held to be a 
substitute for the original consideration, 


The interests granted to the childran are contingent on their 
surviving their father. By the happening of that event, the class 
to take.is to be ascertained. Children born after the date of the 
deed, but alive at the death of the settlor would be members of 
that class. In addition, the deed fails to provide expressly or 
impliedly for the payment of the income of the property held in 


' trust on each of three different contingencies. First, the contin- 


gency of Fatima Begum dying childless in her husband’s lifetime; - 
second, of her predeceasing him leaving children,,none of whom 
survived him ; and, third, of her predeceasing him leaving children 
some of whom survived him. In each of these cases a resulting 
trust in the -settlor’s favour would arise on the death of his wife, 
in the. first case of the absolute beneficial interest in the’ trust- 
property, in the gecond of the income of that property while any ; 
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` of his children lived, and of the absolute beneficial interest in it on 
the death of the survivor of them, and in the third case of the . 
income of the trust property in the interval between the death of 
his wife and his own decease. So that the settlor has not by 
the provisions of this deed divested himself absolutely, but 
only in certain contingencies of all interest ‘in the property 
granted and conveyed by it. It was contended by Sir John 
Simon, on behalf of the app#llants, that by reason of the condition- 
al nature of this gift to the trustees, the contingent nature of the 
provision for the children, and ‘ these contingent resulting trusts 
‘in the settlor’s favour, these dispositions made by the deed were 
void under the Mahomedan law observed by the Shia sect. 


These are no doubt very important points. Owing, however, 
to the conclusions at which their Lordships have arrived on the 
other points raised in the case, they do not find it necessary to 
express any opinion on these points and, therefore, abstain from 
doing so. By the third section of the Oudh Laws Act (XVIII of 
1876) it is enacted that between Mahomedans the Mahomedan 
law is to be applied to the many important matters therein 
enumerated, including amongst others, “ wills, legacies and gifts.” 
The Court of the Judicial Commissioner has held that the term 

“ gifts” as here used does not include gifts in trust. Their Lord- 
ships cannot adopt such a narrow construction of the term 
“ gifts’ as would exclude any gift where the donor’s bounty 
passes to his intended beneficiary through the medium of a 
trust, so that while a gift by A. to C. direct would be.governed 
by the Mahomedan law, a gift by A. to B. in trust for- C. would 
be governed by some other law. So to hold would, they. think, 
defeat the plain purpose and object of this section of the statute. 
The Mahomedan law in their view, therefore, applies to this 
deed ; and the. gift made by it, being voluntary, will under that 
law be void, unless it be accompanied by a delivery of such 
possession as the subject of the gift is susceptible of. 


In Chaudhri Mehdi Hasan v. Muhammed Hasan 1, it is : at 


p. 76 of the report, laid down by this Board that, according to 
‘Mahomedan law, a holder of property may. in his lifetime give 
away the whole or part of it if he complies with certain forms, 
"but that it is incumbent on those who seek to set up such a trans- 
action to prove that those forms have been complied with, and 


1. (1906) L. R. 88 L A., 68=1. L. R. 28 All. 499. 
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this will be so whether the gift be made with or without consid: — 
eration. If the latter, then unless it be accompanied by delivery . 
of the thing given, so far as it is capable of delivery, it will- be . 
invalid. If the former, delivary of possession is not necessary, 
but actual payment of the consideration must be proved, and the 
bona fide intention of the donor to divest himself in presenti of 
the property, and to confer it upon the donee-must also be proved. 
The case of Ranee Khajoorinissa v. Mussamut Rowshun Jehan 1, 
supports this statement of the law. 

As six out of the ten hereditaments granted by the deed 
consist of undivided shares in certain Zemindari villages and- 
parcels of land, physical possession is, in -their case, impossible, 
and as to them, the receipt of the appropriate portion -of the 
rent or iacome issuing out of or derived from them is the only 
form the necessary possessicn could assume. The validity of 
the grant of these items of property would depend, therefore, upon 
whether the trustees of the deed, to the exclusion of all Other , 
persons, entered into the receipt or enjoyment of these rents or 


"income. Mr. De Gruyther contended, however, as their Lordships 


understood him, that the rule af law laid down by those ‘authori- 


' ties was altered or qualified by the combined operation of “‘ The 


Transfer of Property Act” (Act IV of 1882) and “The Indian 
Trusts Act” (Act II of 1882). He insists that if the deed of 
gift of immovable property be duly registered, delivery of posses 
sion is not necessary to make the gift valid, or, if necessary, may 
be effected at any time during the donor’ s life, provided he be 
then capable of giving the property. By S. 122. of- the first 
of these statutes a gift is defined to be a transfer of existing 


. movable or immovable properiy voluntarily without considera- 


tion by one person, calling himself a donor, to another, called a 
donee, and accepted by or on behalf of the donee, The accept- 
ance must be made during the lifetime of the donor, and while 
he is still capable of giving. If he should diè before acceptance, 
the gift is void. If the subject of the gift be immovable property, 
then, by section 123, the transfer must be effected by a registered 


‘instrument, signed by or on behalf of the donor, and attested 


by at least two witnesses. By section 125 it is provided that a 


.giftof a thing to two or-more donees, of whom one does not 
-accept, is void as to the interest he would Taane taken had ne 
accepted. i 


a— m 


l- (1876) L. R. 3 I. A..291=I. L. R. 2 Cal. 184, 
\ 
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Sec, 55 ` enacts ‘that; subject to the trust, thè E E 
has a right to the rents and profits of the trust property, ard 
S; 56 that. where there is-only' one beneficiary and he is compe- 
tent-to contract, or where-thére are several: beneficiaries: competent 


to contract and all are of one mind, he-or-they -may require the ` 


trustee to transfer the property-to him or-them, or to such perscn 
as he or they may direct. 


Both these statutes, however, wére passed long before the 
year in which the first of the abové-cited authorities was decided. 
The 122nd section of “The Transfer of Property Act” still 
requires a “ transfer ” to be made of the subject of the gift. ° This 
would prima facie mean a valid transfer, and would therefore 
require the transfer to be accompanied by delivery of possession. 
But it is argued that there can be no delivery without. acceptance 
by the donee of the gift. It implies acceptance, and BS 
acceptance may take ‘place at any time during the donor’s 
life, under the conditions mentioned,‘ it follows that the required 
delivery of possession may take place at anytime during his lite 
under the same conditions. -Their Lordships think that this line 
of argument is unsound, but even if it were sound it is not pretend- 
ed that during the life of the-donor in the - - present case: anything 
was done:by him which would amount’ to delivery of’ possessicn 
of the properties comprised’ in the mortgage deed, or anything 
done by the’ trustees or by Fatima Begum alone, which would 
dmount to proof of an acceptance of the gift, or of an ‘election to 


take, under the deed of the 5th February 1895; save what happen- 


ed in a friendly suit instituted by the deceased Nawab -against tke 
trustees on the 10th September 1895 to obtain permission to sell 
the Kothi, 13 Russell Street, Calcutta. This nae i be dealt 
with in its chronological order. 


As to the circumstances under which’ this trust deed was 
executed it was contended on behalf of the appellant that the sei- 
tlor was heavily indebted at its date, and that by it he purported 
to divest himself of almost all the property then belonging to him, 
that it was merely designed to’ protect him “against the claims of 
his “pressing creditors, ‘and was never intended by hiny to be an 
operative instrument: It-is clear from the entries in the day book 
of Mr. Farr, his solicitor, that’ Zaigham-ud- Daula- did: not; at first, 
intend to make any disposition in trust of the property comprised 
in the deed, and it is equally clear that he never intended that the 

84 


ES. 


itza ha Sadik $ : 
Husain Khan ‘* 
v. 
N awWab | l 
Sai yed; 
Has im 
Ali pee 


Lod 
Atkinson. 


be BO: 





A [Mirza Sađik 
‘Husain Khan 


v. 
Nawab 
Saiyed 

' Hashim 
Ali Khan. 


Lord 
At kmeson , 


618 THE MADRAS LAW JOURNAL REPORTS. fvon. xxxt 


deed should contain any clause- releasing his wife’s claim for the 
unpaid balance of ker dower. A clause to that effect was intro- 
duced by counsel into the draft sent to him to settle. It was a 
natural and proper provision, if the agreement mentioned in the 
deed between the settlor and his wife had ever in fact been’ enter- 
ed into ; but notwithstan iing that the settlor was advised by his 


‘solicitor to allow this clause to be embodied in the deed, he 


absolutely declined to do so, and it was accordingly omitted from 
it. Again, while he lived no mutation of names took place as to’ 
his shares in the Gemindari villages or lands to which mutation | 
was applicable. 

To some of the properties comprised in the deed mutation, 
no doubt, did not apply. But if this was a genuine transaction, 
and the deed was intended to be an operative instrument, there 
was no reason why the names of the trustees should not have been 
substituted for that of the settlor on the registry in reference to 
these villages, and many reasons why they should have been so 
substituted, It would have completed the transaction, and tended 


_ to remove all doubt about its nature. That, however, was nob all. 


The income oi the trust property was never, during the life-time 
of the settlor, paid to the trustees or to the wife. Mehdi Ali 
Khan, the father of Fatima Begum, one of the trustees, was also — 
Mukhtar of Zaigham-ud-Daula, and at pp. 370-371 of the second 
record he states that the Hakim Safdar Husain, the Thekadar, 
made the collections; that this man sent the income of these 
villages to him ; and that he, as such Mukhtar, brought the money. 
to Zaigham-ud-Daula during the latier’s life. This was a direct 
breach of trust if the deed was an operative instrument. 

These facts are, no doubi, calculated to throw grave suspicion 
on the genuineness of the transaction of February 1895, but they 
do not appear to their Lordships to be sufficiently convincing to 
induce them to rest their judgment: upon them rather than upon 
other points where, in their view, there is less room for doubt. 


The written statement filed by the trustees in the friendly 
suit above mentioned was most relied upon. It is dated the 
16th December, 1895. In that suit Mr. Farr was. solicitor for 
Zaigham- ud-Daula. His partner was solicitor for the trustees. 
Medbi Ali Khan gave the instructions to this gentleman. There 
is no proof whatever that he ever communicated with Fatima 


Begum on the subject, 
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The plaint is a lengthy document. It sets out, amongst other 
things, the deed of the 5th February, 1895. The written statement 
of the trustees begins by admitting ial] the statements contained 


in the plaint, and then states ‘that the defendants are frustees - 
appointed under the deed of the 5th February, 1895, and as such ` 


hold the severa! tenements and. hereditaments described in the 
schedule annexed to it upon the trusis created by it. That is all as 
to the contents or provisions of the deed. In fact, the Nawab himsel? 
was then receiving the rents of those hereditaments and continued 
to do so for two years afterwards; and in the plaint it is stated 
the Nawab himself had entered intoa conditional contract for the 
sale,of the Russell Street premises for 1,25,000 rupees. This 
written statement purports to be signed twice by each of the trus- 
tees, and signed once by their attorney, Priya Lal Mullick. Over 
one set of the signatures of the trustees if contains the usual 


declaration by the defendants that the statements contained in- 
the document are true to their knowledge, except as.to matters ` 


stated on information and belief, and as to such matters they 
believe them to be-true. And following this is the endorsement— 
“ Explained by.me to the defendants above named, Priya Lal 
Mullick, articled clerk to Mr. G. C. Farr, solicitor, Calcutta,” 
That is the Nawab’s solicitor. This witness was not produced, 
and no explanation was given for his absence. And though 
Medhi Ali Khan (p. 257) identifies his daughter's signature to 
this written statement, exhibit No. 5, he says nothing about the 
document being read and explained either to himself or to her. 


In their Lordships’ view it is impossible under these circum- 
stances to accept this written sfatement as satisfactory proof that 
the confents, purport, or effect, of this trust deed were ever 


brought to the knowledge of Fatima Begum; that she had ever 


as a trustee accepted the gift purporting to be contained in it, or 
ever on her own behalf accepted the provision purporting to be 
made by it for her and her children in satisfaction of her claim 
for the balance of her dower. Her subsequent conduct and action 


up to and: including fhe execution of the mortgage sued ‘upon is, . 


they think, entirely inconsistent with any such asentan on ‘her 
partb. - E ini 


' These latter are most significant: On the 7th September ,' 


1898, less than six weeks after her husband’s death, proceed- 


ings, to which she was a party, were iastituted to obtain 
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B.C. mutation:of names in reference to. ‘his aadi pe in seven 

Miras ‘Sadik Zamindari villages. She was presumably . made .aware. .of the 

Haj Khan ‘nature and. object of thase ‘proceedings and the purport and.effect . 

Nawab of the documents- that bear her name. If she was then aware 

ban _ of the existence ‘and provisions ofthe trust deed, these proceedings 
sAlixKhan » amount, first, to a most-emphatic repudiation of it; second, to a 

-ord most emphatic assertion:of Sultan Mirza’s legitimacy ; and thirdly, . 
RA a determined effort, against her own pecuniary interest, and. that . 

of her children, to, confer upon him certain proprietary rights.. 


Separate applications were made, one for each village. That ` 
dealing with’ the lands’ of Mahtab Bhagh (p. 237 (1) ) may be ` 
tiken as typical of them all. It purports to be made under the 
provisions of S, 61 of Act 17 of 1876 (The Oudh Land Revenue 

_ Act). Having regard to the contention of the respondents that 
no weight or significance is to be attached to the statements 
contained in documents such as those signed by her in these 
proceedings,’ unless and until it be proved affirmatively that their ` 
contents were fully understood by her, it is essential to examine 
some of the provisions of this statute. By S.61, it imposes on _ 
all persons obtaining possession of land or the profits thereof, 
whether by succession, purchase, or other form of transfer, a 
statutory duty to give notice of the same, immediately after it 
has taken place, to the Tahsildar of the Tahsil in which the 
Mahal to which the land belongs is situated, or to the Deputy 
Commissioner of the district. If the notice be given to the 
former that officer is bound to report to the Deputy Commis- 
sioner.. By S. 62, the Deputy Commissioner, on receiving this 
notice, is bound to make such enquiry as the Chief Commissioner 
may from time’to time prescribe, in order to ascertain the fact - 
of the alleged transmission of the: property, and if the transfer 
appears to have taken: place he must, in accordance with the- 
rules made by the Chief Commissioner, record the same. This 
entry, no doubt, does not prejudice the right of any person who 
may claim and establish in a Court of competent jurisdiction a 
right to au interest in the land to which the entry refers. 8. 63: 
enacts that if the person: succeeding be a minor or -under dis- 
ability, the guardian or other person who shall have charge of the 
property, shall give the notice, and by 8. 64.a fine is.imposed on 
any person neglecting for three months to give the notice pres-. 
cribed by S. 61. a 
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- These are’ the adenine: hee of. a EA 
e imposed upon these. public officials. It is- -scarcely 
conceivable that when the applicaticn is grounded upon the state- 
ment contained in a petition signed by a.‘ Purdanashin lady, 
both on behalf of herself and as, gvardian of her children, these 
officials would omit to.take adequate steps to ascertain whether 
she. knew the purport and effect of the document she signed. He 
would utterly fail in his duty if, he omitted todo so, and in the 
absence ofall evidence that he did {ail in his duty in this respect 
the a omnia presumuntur recte esse acta must, their 
Lordships think, be applied to the proceedings. 


Now in the body of the petition it is stated that Zaigham- 
ud-Daula died on the Ist August, 1898, that the five persons 
named, beginning with Sultan Mirza, described as his, son, were 
his heirs. The undivided shares of the deceased in the several 
villages to which these heirs became entitled are stated, namely, 
two shares to each of the sons, one share to Raushan Ara Begum 
the surviving daughter of the first marriage, a married lady who 
died in the year 1904 but whose kusband is still alive, and one- 
eighth share ofthe entire property to Fatima Begum. It is fur- 
ther stated that on the 1st August, 1898, these five persons got 
possession of their respective shares jointly by inheritance. As 
that was the. date of the death of the ancestor, physical possession 
of an undivided share being impossible, and no rent having been 
received by the heirs, this can only mean that they got. a right to 
possession by virtue of the interest in his undividel share 
which they took by inheritance. These five heirs of the deceased 
Nawab then. pray that after due enquiry his name might be ex- 
punged, and the names of the applicants, according to their legal 
shares, may. be entered on the Regisier of the Zamindari Chakdari 
in.his stead. The petition purports to be signed by Sultan Mirza, 
Fatima Begum, and Raushan Ara Eegum, and is endorsed thus : 
“Lochan Lal, Pleader.” Upon this application an order bearing 
date the 30th September, 1898, was made purporting to be signed 
by the Pargana officer to this effect: “ In accordance with the 
reports of the Tahsildar the mutasion of names is sanctioned. 
Let this be returned for compliance. ” 

In addition to this, in the application relating to the village 


of Ghaila, Pargana Lucknow, a consolidated statement is made 
by the sams pleader, b2uing date the 28th September, 1898, 
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P.C, setting forth the shares of the same séveral heirs to the Nawab’s 
Mirza Sadik interest in seven villages, and at p. 81 of the Record the Tahsil- 
Husain Khan: day’s report, dated the 28th September, is to be found. He 
Nawab reports that Nawab Zaigham-ud-Daula was a shareholder in the 
pee tal thereinmentioned villages, which were muafidar (revenue free 
Ali Khan. —_gyants) ; that he died on the 1st August, 1898 ; that his heirs, whose ` 
Lord. names were given, were in-possession in place of the deceased ; 
-Atkinson that Proclamation was duly issued, but the time had expired’ and 
| no objection had been filed. It was therefore submitted that 
mutation in favour of the heirs in-place of the deceased be sanc- 
tioned. ‘The names and descriptions and shares of the five heirs 
are set forth, the males being described as sons of the deceased. 
A statement in detail of the shares in the village is then given, 

and the report winds up with the following passage :— 


“ In the reports of the other cases a reference was made to 
this case. In all these cases orders for mutation were passed with 
reference to this case ; all the cases are of the same nature. ” 


On the same day a statement is made and signed by Chandu 
Prasad Patwari, setting out the same succession to the shares of 
the deceased in this village, to the effect following :— 


“The above-named five persons (naming them) are the heirs 
and owners according to their legal shares, and are entitled to 
mutations of names, Heard and admitted.’ And on the 7th 
October, 1898, an order is made and signed by the officer in charge 
of the Tahsil to the effect that, the case being proceeded with that 
day and the Tahsildar’s report being perused, if was ordered, in 

accordance with the Tahsildar’s report, that the mutation slips 
be issued in the names of the deceased ; that the fees be realised ; . 
that formal orders be issued ; and that, after compliance, the files 
be consigned to the record room. There is nothing to show that 
the requirements of the Revenue Act of 1876 were not strictly 
complied with. In the absence of such evidence it must be 
assumed that they were complied with. These proceedings 
accordingly amount to something far more important and convin-- 
cing than a mere admission by Fatima Begum of Sultan Mirza's 
legitimacy. They amount to the doing of an act by her by which 
an additional sharer in the property of the deceased is brought in 
and is given the right to receive portion of the income of that pro- - 
perty, which property, if the deed were valid, belonged mainly to- 


\ 
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her and her children, and if invalid, belonged to them to a Jesser 
extent. Further; the act was accompanied by a statement 
explaining it and setting forth the grounds on which it was 
based, namely, the heirship, as a legitimate son, of Sultan Mirza. 
It would appear to their Lordships that the more probable 
inference to be drawn from this treatment of Sultan Mirza is 
-that it is but a continuance of the recognition and treatment he 
received during the life-time of the deceasad Nawab, rather than 
an entire departure from the course previously pursued. 


It would be strange indeed if’ the’ ill-begotten child of a 
menial servant and a frail negress, never therefore owned as ason 
.of the Nawab, or treated by him as such, should be at once 
selected for such an honour. Moreover, it was nota barren 
honour, for if Sultan Mirza speaks the truth (at p. 276 of the 
second record), from the time of the mutation he and the other 
heirs “ have been realising their shares of the profits separately. ”’ 
He does not appear to have been contradicted or even cross-ex- 
amined on this point, and the husband of Raushan Ara Begum, who 
is still alive, was not produced to prove that his wife, though 
excluded from-all further participation in ‘her father’s assets by 
the trust deed, did not also receive her share of the income of 
these Zemindari villages. 


On the 9th June, 1899, Fatima Begum applied under 5. 10 
of Act VIII of 1890 to the District Judge of Lucknow to be 
appointed guardian of the persons and property of her two minor 
sons. The application purports to be signed by her in both her 
capacities and by the same pleader, Lochan Lal. It contains a 
final passage in the usual form to the effect that she knew of her 
own knowledge that the entire immoveable property to which the 
` minors are entitled was ofthe value of 93,300 rupees, of which 
60,000 rupees represent the Kothi, 13, Russell Street, Calcutta, 
and 15,000 rupees the property situate in the city of Lucknow, 
leaving a balance of 13,300 rupees as the value of the other 
property ; that they were in possession of this property; and that 
their relatives are, aunongst others, Hasan Mirza, brother of the 
minors, born of a Harem of Zaigham-ud-Daula, deceased. 


In the schedule to the application, also purporting to be 
signed by her, she sets out the shares of each of the properties 
contained in the trast deed belonging fo the minors, For instance, 
their share of the Kothi, 13, Russell Street, Calcutta, is put down 
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at twelve twenty-sevenths, estimated value 60,000 rupees; whereas, 
under the trust deed, if valid, they would be entitled to the entire 
interest in this property, subject to ‘their ‘mother’s life estate. 
Every item in this schedule is inconsistent with the provisions of 
the trust deed. 

On the 12th June, 1900, Fatima Begum made an applica- 
tion under §. 31 of Act VIII of 1890; to the District Judge 
of Lucknow, for permission to mortgage the shares of the 
minors, together with her own share in the properties therein 
mentioned for the sum of 35,000 rupees, for the purpose of 
raising money to be applied in discharge of the judgment 
debts of the deceased Nawab. Two statements, A and B, 
were attached to this application, the first setting out the 
debts of the deceased Nawab, and the second, the properties of 
which he died seized or possessed. In the former the name of 
Fatima Begum appears as an encumbrancer on all the property 
of the deceased Nawab for the sum of 85,000 rupees, the unpaid 
balance of her dower. In -the second, the first number is the 
Machhli-wali-Baradariand seventy-eight shops and land situated 
in Chauk, City of Lucknow, the ancestor’s share being four- 
ninths and the minor’s two-ninths. The annual income is stated 
to be 1,500 rupees. The income arising out of the four-ninth 
share 125 rupees per month and the charges upon it created by 
the ancestor are put down at rupees 31,755: 7: 8, and its esti- 
mated value at 25,000 rupees, so that there is no beneficial inter- 
est whatever in it. 

No. 15 is Machrehta, in the district of Sitani and No. 16 the 
village of Januara, in the district of Fyzabad, in each of which the 
share of the deceased was four-ninths, both are stated to be included 
in a lease, and the estimated value of each is only 600 rupees. 


No. 17 is Kothi, 18, Russell Street, Calcutta, the ancestor’s 


share in which is stated to be 16 annas, the minor’s half, the 
annual income 7,800 rupees, and the estimated value 55,000 


rupees. The amount due upon this under Mr. Farr’s mortgage is 
stated to be rupees 20,023 : 2: 3, and his costs rupees 5,117 : 13: 2. 
The shares of the minors are set forth, they are half their father’s 
share. If the trust deed was valid their share would be the entire 
of their father’s share. 

On the 26th June, 1900, the District Judge granted permis- 
sion to mortgage Nos. 2 to 14 on list B. for 16,000 rupees, as per 


PART Xvi] HE MADRAS LAW JOURNAL REPORTS. - 625 


terms of the draft mortgage filed. The shops in Lucknow, 
and No. 13, Russell kesat] Calan, being therefore excluded. 


The mortgage now sudd upon was .executed the same day. 
It purports to be signed by Fatima Begum on her own behalf; 
and as guardian of her minor sons. 


Her signature is witnessed by her Ditet and the other 
„witnesses, who are described as identifying her before the Regis- 
trar, and is also signed by Syed Mohamed Mirza. 

The very first recital in this deed is that AT -ud- 
Daula -died a natural death in Lucknow on the lst August, 
1898, leaving kim surviving his widow, the declarant, his two 
minor sons, and Nawab Sultan Mirza, his major son, and 
Raushan Ara Begum, his major daughter, as his heirs. It is 
further recited that the District Judge, under the provisions of 
the 3lst Section of the Act 8, 1890, ordered the declarant to 
contract a debt of 16,000 rupees on the security of the . property 
of the minors ;and that, in compliance with that order and 
with a view to raise money to pay off. the amount due on a 
certain decree named, she mortgaged her own share in these 
properties.  • 

.In. their Lordships’ view, the only reasonable inference fo 
be drawn from these ‘documents and proceedings is that Fatima 
Begum, if aware of the purport and contents of this trust deed, 
consistently treated it as invalid, and never, with full know- 
ledge of its purport and efect—or, indeed, at all—elected to 
accept the provision made by it for her and her-children as 
a satisfaction of the unpaid balance of her dower. If she was 
never fully informed of its purport and contents, any election by 
her to accept the provision made for herself and her children by 
it in discharge of the unpaid balance of her dower would, of 
course, be of no avail. If this be so the mortgagee’s rights can- 
not be affected, or his security invalidated, by any course of action 
she might have chosen to take after the execution of the mortgage: 
As regards the receipt of the rent or income of the property mort- 
gaged, it must.be borne in mind that Fatima Begum would have 
been entitled to an eighth share of it and her sons to their shares 
of it, even if the trust deed had never existed ; and that she, as 
their guardian, would have been entitled to be paid their share as 
well as her own, while under the trust deed the trustees or she 
herself, with their permission, would have been entitled fo receive 
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the entire income, so that the receipt by her of a portion of the 
income of any of the property comprised either in the trust deed 
or in the mortgage might be equally consistent with her title under 
the deed or independent of it, and therefore no proof ai all of 
possession under it. In the mortgage deed of the 13th September, 
1902, it is recited that a lease of the Kothi, 138, Russell Street, in 
the city of Calcutta, was executed on the 19th April, 1901, ten 
months after the date of the appellant’s mortgage. The witness, 
Madho Lal Dagar, proves, no doubt, that he has received the rent 
due under this lease on behalf of the trustees since the 13th 
September, 1902. 


The letters from the agents of the Bank of Bengal at 
Lucknow to the trustees acknowledging the receipt from the 
branch of their bank at Calcutta of different sums to be placed 
to their credit range from the 21st August, 1901, to July 1902. 


‘It is not‘shown precisely what was the true nature of these 


lodgments in the bank at Calcuita, but from their dates and 
amounts and the place of lodgment the inference probably would 
be that they were the rents of the only property belonging to the 
deceased Nawab situated in Calcutta. The evidence of Medi Ali 
Khan on this point is very unsatisfactory. At p. 377 he states that 
after the Nawab’s death he was accustomed personally to bring 
from Hakem Safdar Husain the shares of Fatima Begum and her 
two sons in the profits of the jagir villages. He then appears to 
have added that he got the profits for Fatima Begum without 
any specification as to whose profits they were, and then, having 
been reminded of his former answer, he said it was true, that 
both answers were true. Under the trust deed Fatima Begum 
would have been entitled to all the income, her sons to none of 
it, so that this evidence is more consistent with the lady’s taking 
against the trust-deed than under it. There is no satisfactory 
evidence therefore, in their Lordships’ opinion, that the trustees 
ever entered, under and by virtue of the trust deed, into 
receipt of the rent or income of the property comprised in the 
mortgage sued upon, and consequently that there is no satis- 
factory proof that the possession of this portion of the property, 
the subject of the gift, was ever delivered by the settlor to the 
trustees. i E 
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-Even ifthe proof of the receipt of the rent of the Kothi, 13, 
Russell Street, Calcutta, were $o satisfactory as to support the con- 
clusion that possession of it had been delivered fo the trustees at 
the date of the trust deed, or indeed at any time during the life- 
time of the settlor, which, in their Lordships’ view, it is not, the 
receipt of the rent of these premises, differing altogether as thay 
do in nature and character from the property mortgaged, separated 
by many miles from these jagir villages, and not forming wiih 
them one concrete whole, would furnish no proof whatever of the 
delivery by the settlor to the trustees. of his shares in the villages 
mentioned in the mortgage. -Their Lordships are, therefore, əf 
opinion that possession of the property mortgaged not having been 
proved to have been delivered, the gift is, according to the 
Mahomedan Law applicable to the case, void, and that the mort- 
gage sued upon is therefore’'a valid and a binding instrument 
and a good security, 


The only question remaining for consideration is the legi- 
timacy of Sultan Mirza, The burden of proving his illegitimacy 


rests, according to the pleadings in the first instance at all events, 


on the plaintiffs in the second suit. It would appear to their 
Lordships that a fallacy underlies some of the arguments addressed 
to them on behalf of the respondents on this point. It consists 
in assuming that the fact, even if true, that Sultan Mirza was 
treated by the Nawab, and especially by his family, with less care, 
kindness, consideration, and respect than the sons of the high- 


born ladies to whom the Nawab had been united by nikkai mar- - 


riages, furnishes proof of Sultan Mirza’s illegitimacy. Under the 
Mahomedan Law and indeed under the English Law, the legiti- 
mate son of the most low born, debased, and degraded woman to 
whom a man could be lawfully united has just the same proprietary 
right in his father’s property as if his mother had been the most 
well-born and the purest. But it is rather against human nature to 
suppose that this equality before the law’ should secure equality 
of treatment in the domestic circle. It was also urged that the 
treatment which Sultan Mirza and his mother received in the 
Nawab’s family was quite inconsistent with his position as the 
‘legitimate son of the Nawab, and of her position as the legiti- 
mate ‘wife, through a muta marriage, of the Nawab. The 

misfortune of that argument is that the position in the 
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family of both Sultan Mirza and his mother, and the treatment 
both received, especially the latter, is still more inconsistent: with 
her being, as the respondent alleged, the mistress of a menial 


' servant, and he the offspring of their intercourse. Even while she 


was pregnant with child she was permitted privileges which it 1s 
almost impossible to believe would have been accorded to her if 
her state being known, as if must have been, it was attributable 
to her improper intimacy with a menial servant. Sultan 
Mirza, when he grew up, turned out to be rather a “ mauvais 
sujet. ” His connection with theatres displeased the Nawab. His 
mother had eloped or disappeared. If he was the illegitimate. son 
of the menial servant there was no reason why the Nawab should 
not have turned him adrift. On the contrary he kept him on in ` 
his (the Nawab’s) home, undoubtedly associated, to some extent, 
with him, had him about his person, and, if is apparent on the 
evidence, had some regard for him. In their Lordships’ view the 
reasonable inference from all the evidence on this point ig that 
Sultan Mirza was, at all events, the son of Zaigham-ud-Daula and 
this negress. 

The crucial question then is, was he the Nawab’s legitimate 
son ? There is no question that the Sultan Mirza was the son of this 
woman: That is admitted by all parties. Now four witnesses 
have proved distinctly that the Nawab acknowledged him to be ` 
his son. That primd facie means his legitimate son. Fuzeelun 
Beebee v. Omdah Beebee, 1. ‘ 

The first of these witnesses, Nawab Faghfur Mirza, the son of 
Prince Mutaz-ud-Daula, belonging to the family of the Kings of 
Oudh, states that he knew Zaigham-ud-Daula for thirty to thirty- 
five years, that he knew Sultan Mirza and his mother, that he saw 
the Nawab and Sultan Mirza treating each other like father and 
son, that he went to see the deceased Nawab in his last illness, 
and then found Sultan Mirza attending him, that the Nawab had 
been displeased with Sultan Mirza because the latter had become 
addicted to singing and dancing, but that as far as the witness 
could judge the Nawab had forgiven him, that fifteen or sixteen 
years had elapsed since then, and that the Nawab on one occasion 
introduced Sultan Mirza to the witness as his son. The second wit- 
ness, Khan Bahadur Shujaat Ali Khan, states that Zaigham-ud- 
Daula told him that the negress, the Sultan Mirza’s mother was 


| 
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. his muta wife, that he saw “Sultan -Mirza visiting ‘the family in | 


which Raushan Ara Begum ‘lived at Murshidabad and that this 
family treated him as a son, as did also Zaigham- -ud-Daula hiwselt. 


‘The third witness, Husain Ali Mirza, son of. the Nawab 
Nazim of Bengal, states that Raushan Ara Begum was married 
to Mirza Kamyal Baksh, son of the late King of Oudk ; that he 
“knew Sultan Mirz»; that he saw him with his father Zaigham- 
ud-Daula, who told the witness that Sultan Mirza was his son 
by amuta woman; and that he saw him once or twice visiting 
at Murshidabad during Zrigham-ud-Daula’s lifetime. This 
witness was subjected to a cross-examination, presumably con- 
sidered effective, as to the time of the day at which the deceased 
Nawab made this statement to him. The last of these witnesses 
is Munshe Salig Ram. He says that one day, about fourteen or 
sixteen years before he gave his evidence, he, jesting, asked 
Zaigham-ud- -Daula whence he got this boy Sultan Nirza, and 
he replied that he was his son by an Abyssinian, his wife by 
` muta, presented to him by his, the Nawab’s father, that he saw 
Sultan Mirza many times, and saw his father treat him as a 
relation, a son, or brother, and nof as a servant. 

The Subordinate Judge, at pp. 530-535, has criticised in 
detail the evidence in conflict with these statements, and shows 


conclusively, their Lordships think, that much weight cannot be 


attached to it. 


Putting aside Sultan Mirza’s own evidence, their Lordships 
cannot find anything in the case to discredit the evidence of the 
four ‘witnesses above named. They have no interest to induce 
them to state what they do not believe to be true. The criticism 
passed upon their evidence was, first, that Sultan Mirza was only 
introduced to each of them once, and therefore their recollection 
is unreliable, as if if was to be expected that a father would 
naturally introduce a son to a friend as his son more than once; 
and, second, that they speak to what took place many years 
ago. They profess, however, to havea clear recollection of 
the events they depose to; and the Subordinate Judge, who 
had the advantage of seeing and hearing them, believed them. 
Much reliance was placed upon two documents in addition to the 
trust deed, which, it was contended, contained a distinct repudia- 


tion by Zaigham-ud-Daula of Sultan Mirza’s legitimacy, namely - 


the Tarikh Quaisara and the memorandum bearing date. the 15th 
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l February, 1893. Both these documents were composed many 


years subsequent to the dates of the acknowledgments deposed to 
by the four witnesses mentioned. In the first he names his 
children by his first wife and those by Fatima Begum, and states 
that there can be no heirs to him but these; that these persons 
are the owners of and heirs of his property ; and that if any other 
claimant comes forward his claim should be considered invalid by 
the Government. 

In the memorandum he states that one of his sons by his 
first marriage having died, his three sons, one daughter, and his 
wife Fatima, five persons in all, are his heirs, and he proceeds 
to declare that besides these he has none, and that if any added 
person comes forward as his heir other than a son or daughter 
thereafter born to him by his wife Fatima Begum, his claim shall ` 
be considered false and unlawful. 


It is quite evident from these documents that Zaigham-ud- 
Daula was very appřehensive that some person would come forward | 
claiming to be his heir, else it would be meaningless and purpose- ` 
less to write thus. ‘These apprehensions and fears would have 
been irrational if the person whose claim he desired to defeat was 
the well-known progeny of the negress and a menial servant. 
But his fears could easily be accounted for, if in fact he had had 
a son by a muta wife whom he had treated to some. extent as a 
son, and who by reason of that treatment might be a formidable 
claimant, -but yet whose claims he desired, not unnaturally 
perhaps, to discount. Their Lordships do not think that the 


evidence of the four witnesses above-mentioned is rebutted or 


discredited by these documents. 

If this be so, the rule of the Mahomedan Law applicable to 
the case is well established : No statement made by one man that 
another (proved to be illegitimate) is his son can make that other 
legitimate, but where no proof of that kind has been given such a 


„statement or acknowledgment i is substantive evidence that the 
person so ‘acknowledged is the legitimate son of the person who 


makes the statement proviced his legitimacy be possible. Muham- 
med Allahdad Khan v. Muhammed Ishmail Khan 1 Nawab 
Muhammad Azmat Ali Khan v. Mussamut Lalli Begum 2. 

It is also well established according to Mahomedan Law that 
ifa member of a family, such as Fatima Begum was of her 


1. (1888) 1. L. R.10 All. 289. 2. (1881) L RB. 9 L.A, pp. 8-18=8 Cal. 423, 
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-husband’s family, makes statements touching the sonship or 
heirship of a person, such as aze contained in many of the 
written documents she has signed, in reference to Sultan Mirza’s 
heirship, those statements are gocd evidence of the family 
repute concerning him. Anjuman 4ra Begum v. Sadik Ali Khan! 
and Baker Ali Khan v, Anjuman Fegum 2. , 

On the whole case, therefore, their Lordships are of opinion 
that the decrees appealed from in taese consolidated appeals are 
both erroneous and should be reversed, and the decrees of the 
Subordinate Judge in both shoud be restored, and that both 
appeals should be allowed with costs here and below, and they 
wil] humbly advise His Majesty accordingly. 

Their Lordships, however, do not think that they can, con- 
- gistently with their duty as memkters of this appellate tribunal 
part with this case without makng a few observations cn 
some remarkable features of the litigation out of which tke 
appeals have arisen. First as to the question of the duraticn 
of the litigation. The first suit was instituted on the 30th 
April, 1907. Various applications were made by the parties 
for extension of time, The issuss were fixed on the 26th 
August, 1907. °On the 19th June, 1908, the hearing began, and 
judgment was delivered by the Subordinate Judge on the 25th 
October, 1909, two years and five months after the institution of 
the suit. The petition of appeal to the Court of Judicial Commies- 
sioner was lodged on the 28th Jaruary, 1910, and judgment of 
the Court was not delivered till the -3th November, 1911. 

An application for liberty ta appeal to His Majesty in 
Council was lodged on the 19th Decernber, 1911. Permission 


was given on the 13th December, 1912, but the notice that it. 


had been given was not served upon the respondents till the 23rd 
January, 1913. 

The petitions of appeal were -odged at the Privy Council 
Office on the 15th April, 1914, bet the appeals were not set 
down for hearing till the 27th October, 1915, that is abous 
eight years and six months after the institution of the suit. 

_ The second suit was instituted cn the 22nd February, 1908. 
The issues were settled on the 30th March, 1908. The hearing 
apparently began onthe lith Juns, 1908, and continued as 
intervals till the 27th June, 1909. It was taken ùp for argu- 


1. 2 Oudh cases, 115, 117, 123, 125. 
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P. G. ment early in July, 1909, was adjourned till the 21st of that. 
Mirza S Sadiy month, and Judgment was not delivered till the 25th October, 
tas Khan 1909. The petition of appeal to the Court of the Judicial 

Nawab Commissioner was not lodged till the 27th January, 1910, and 

ee judgment was not given till the 13th December, 1911. 
Ali Khan, 
Lord Such delays as these are discreditable to any judicial 
Atkinson. System, and their Lordships have no reason to think that they are 
not to a large extent avoidable. They vastly increase the costs, 
keep litigants in a state of anxious uncertainty, and prejudice 
their interest in many ways. Next, the cross-examination of 
witnesses was so unduly prolonged by the repeated asking -of 
frivolous and irrelevant questions, that witnesses had to be recalled 
two or three times, often at considerable intervals, before their 
cross-examination was|concluded, and, when recalled, the questions 
already asked and answered were often repeated. -The cross- 
examination was thus broken up into several detached portions. 
If it were specially designed, as their Lordships are confident it 
was not, to expose witnesses to the risk of being tampered with, 
and to promote the fabrication of false evidence, no better system 
could: be devised for that end than this spitting up of the cross- 
examination of witnesses. ! 


Again, though the application to examine Fatima Begum 
may possibly have been rightly refused in the first instance, 
having regard to the time it was made, their Lordships cannot 
but regret that after the case nad progressed, and everyone saw, 
as they must have seen, that ii was vital to obtain her evidence, 
the Subordinate Judge did not announce to the parties ‘that he has 
then ready to give permission to have her evidence taken, and 
did not impress upon the respondents in the first suit that as they 
sought to have declared void the solemn deed this lady had enter- 
ed into, and on the faith of which she had obtained -the appel- 
lant’s money, it was their Guty to’ examine her to explain the 
circumstances under which she entered into it. That was not ' 
done, however. The defendants did not again apply, and the case 
proceed2d to drag slowly on without the evidence of the witness 
who knew all about the facts, and whose evidence would probably 
have put an end to the controversy One way or another in a ‘few 


hours. 
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‘Finally, their arde feel bound to criticise adversely; a 
practice followed in these two cases, which is as illegal as if is 
slovenly and embarrassing. By the 141st Section of “The Civil 
Procedure Act, 1877,” repeated in. “The Civil Procedure Code of 
1882, ” and practically re-enacted in Order 13, Rule 4, of the 
Rules and Orders passed under the Code of Civil’ Procedure of 
1908, it ‘is provided that a presiding Judge shall endorse 
‘with his own hand a statement that it (è. e. a doucument 
proved or admitted in evidence) was proved against or admitted 
by the person. against whom it was used. That course was in 
many instances not followed at the hearing of these two cases 
with the result that, embarrassing and, perplexing controversies 
arose on the- DEN of these appeals as to whether or not 
certain documents, prints of which were bound up in the record 
bad been given in evidence. There is no possible excuse for the 
neglect, in this manner, of the duty imposed by the statutes, 
since so long ago as the 3rd March, 1884, a circular was 
addressed by the then Registrar of the Privy Council to the 
Registrar of the High Court of Calcutta calling attention to the 
requirements of the then existing law and the necessity of 
observing them. .A_.copy of this circular was sent not only 
‘to’ the High Court of Madras, Bombay and Allahabad, but 
in addition, to the Judicial Commissioner of Oudh and ‘other 
Judicial Commissioners. Their Lordships, with a view. ‘of 
insisting-on-the observance of the wholesome provisions of these 
‘statutes, will, in order to prevent injustice, be obliged in future 


on the hearing of Indian appeals to refuse to read or permit to` 


- be used, any document not endorsed in the manner required, nas 


Solicitors for appellant :—Watkins and Hunter. 


Solicitors for respondents :—Barrow, Rogers and Nevile. . 


Á. M. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction). 
' Present.:—Mr, Justice Coutts Trotter and Mr. J ustice 


a bane i 


Kumaraswami Sastri. 
In re: The Indian Universities Act and the Specific Relief Act. 


“In re: Q. A. Natesan, a fellow of the University of Madras. 
| i and 
In re: K, B. Ramanathan, a J fellow of the University of 


| Madras. 


, Specific Relief Act S. 45—Mandamus— The Madras University Act (XXVII of 
1857) — —The Indian Universities Act (VIII of 1904) Ss. 8, 4, 15 and 25 (1) and (2) 
(e)—Regulations of the’ Madras University, Nos. 60, 64; 96 (iii), (viii) and (ix)— 
Senate and the Syndicate, functions of —Regulation 64, if ultra vires of the Senate— 
Power of. Senate to impose veto of Government on matters-reserved for itself by 
Statute—Appointment of University professors and defining of their duties— Power 


: vested in the Senate—Proposals of the Syndicate vesting such power in -itself, laid 


before a duly convened meeting of the Senate, under Regulation 96 (ii) Chairman 
of the meeting disallowing amendments to proposals—Resolution of the Senate sanc- 


~ tioning such proposal, if a regulation—Act of the Senate amounting in substance to 
: a regulation—Right of member. of Senate to protest against resolution—Criticism of 
Chairman's ruling—Refusal of Syndicats to deal with protest under Regulation 64 


— Application under S. 45 of the Specific Relief Act—Powers of the High Court— 


' Person holding a public office— Un-incor porated statutory body—Honorary office— 


`“ 


Personal right—Righi enjoyed in common with others—Law for the time being in 


_ force, if includes bye-laws made under powers conferred by Statute—Other adequate 


remedy, what is—Infringement oF right—Mailer of public importance—Duty of - 
Court. 


‘Tha general soheme of the Indian Universities Act (VIII of 1904) is, that the 


_ Senate should have the legislative sud the Syndicate, the executive Government of 


the University, the powers of the Senate being subject, in certain matters, to the 


' control of the Government, that the Senate should pass general rules in the form 


of Regulations under §..25 of the Act and that the Syndicate ‘should deal. with the 
administration of specific matters and the application of the Regulations to them. 

A proceeding of the Syndicate which is contrary to the Regulations would be in- 
valid and the ‘Syndicate cannot edopt a “measure or pass resolutions or whatever 
else they may be termed, which wculd be in conflict with or effect a modification 
of the existing Regulations or bring about a result’ such as by the Act'is reserved 


to the Senate to effect by the passing of a Regulation. 


Where a Statute expressly or by implication leaves the determination of certain 
matters to the Body Corporate created by it, the latter has no power to delegate its 
authority on matters within its competence to a third person. Consequently Regu- 
lation 64,if and in so far asis purports to extend the right of protest and the 
Government's power of veto to a resolution other than a Regulation under 8S. 26 of 
Act VIIL of 1904 or a resolution on any other matter requiring Government sanc- 


tion , is ultra vires of the Senate. F 
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. A meeting of the Senate of the Madras University was convened: for, .8- g- 1916 
and an agenda- papar outlining the nature of the business to be transacted was 
circulated among the members. At the meeting, the Syndicate as already annorn- 
ced in the agenda paper, presented to the Senate certain proposals styled - ’ Standing 
Orders” for the sanction of the Senate under Regulation 96 (iii), One of the “ Stand- 
ing. Orders ” purported to vest in the Syndicate the appointment.of University pro- 
fassors subject to the confirmation of the Senate and the Government, and also fhe 
defining: of their duties—functions which had been reserved to the Senate 


under. the-provisions of S. 25 Cl. 2 (e) of Aet VIL ‘oF 1904, Notice. bad bean. ` 
given by a member of the Senate of. certain amendments that he proposed to. 


move and ‘these were printed in-the agenda paper. But the Vice-Chancellor of tha 
University who was alao the Chairman of the meeting ruled that all the proposad 


amendments. were out of order and that it was only competent to the meeting to | 


accept or reject the " Standing Orders’’ toto. The ruling of the Chairman was 
final under Regulation 60. Thereupon the original proposals of the Syndicate 
were- carried by a narrow majority in the Senate. On 10-3-1916, a member of.the 
Senate forwarded to the Registra: of the University a protest under Regulation 64 
against the said resolution of the Senate and the protest among other matters, 
urged that the ruling of the Vice-Chancellor that no amendments should be movad 
was wrong. The Syndicate whose duty, it was under Regulation 64, to print and 
oirculate protests and forward them to the Government refused to deal with the 
protest in question under the said Regulation, on the ground that it was a protest 
against the ruling of the Chairman and returned the same to its author. The 
aggrieved protestant thereupon applied to the High Court under 5. 15 of the Specific 
Relief Act, to compal the Syndicate to deal with the protest under Regulation 64. 


Held that, thoygh the Senate pirported to act under Regulation 96 (iii) when 


it passed the resolution adopting the so-called ‘' Standing Orders,” without being 


aware that it was in effect making a regulation and fhough the members of the. 


Senate were debarred from discussing the proposals or moving amendments theretio 
owing to the ruling of the Chairman, yet having regard to the facts that the 


members of the Senate had adequate notice of the business to ba transacted in the. 


meeting, that there was no provision requiring a special meeting of the Senate fcr 
passing regulations, that all the business of tha Senate including the making 
of Regulations was transacted in its ordinary meatings, that even when the 


Senate passed regulations eo nomine the Syndicate drafted and submitted them. 
for approval under regulation 96 (viii) and that the resolution of the Senate. 


effected a radical alteration ofan already existing regulation, the Senate must be 


deemed to have passed a Regulation against which every member hada right cf, 


protest under Regulation 64, 


z 


If a particular acb must, by statute, be dons aba particular kinì of meating, 


convened jn a particular way, no Meating can do that act which is nobe meeting 
of that particular kind or has not been convened in that particular way. Tha, 
members of the body must have notice of what it is proposed to do at the meeting 
or its proceedings will be invalid. Ordinarily it will be sufficient. if they hava 
notice of the substance of what is proposed, unless the statute in terms enacts that 
the notice must not only give the substance of what is propdsed but must call is 
by its statutory name. 


MacCownell v. B. Prill € Co., Ltd. | In re Bridport Old Brewery Co., 2+ 
v. City and Couniry Bank 3. Rafarred A i y Co., *Sione 


The functions of the Syndicate under Regulation 6£ being merely ministerial 
and the protest ‘in question being :in-substanca. one against a» resolution of the 


“1, (1916) 2 Ch, 57: | (1867) ©. R. 2 Ob, ic oe 
3. (1877) 8.6. B.D. 982 i 
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Senate, supported as if was by criticisms of the rulings of the Vice-Chancellor 
advanced as a reason for the Government's withholding its sanction, the Synci- 
oate should be compelled to deal with the protest under Regulation 64. 

The Syndicate being a statutory body appointed to carry out purposes of’. 
public benefit and vested with the executive Government of the University, the 
persons constituting it becatne tpso-facso holder§ of a public office within 8. 45 - 
of the Specific Relief Act and could be procesded against under the. section. 

Per Kumaraswami Sastri, J :—'‘Public office’ means any office, created by the: 
legislative or other lawful authority for the purpose of discharging functions which: 
afiaot the public generally or any portion thareof. l 

Per Curiam :—The term ‘‘ person holding a public office” in S. 45 of the- 
Specific Relief Aot is not used in the same sense in which the expression “ public 
officer’? and "public servant” are used in S. 2 (17) of the Civil Procedure: Coda 
and S. 21 of the Indian Penal Code, respectively. -The test under 5. 46 of the 
Specific Relief Act is not whether the parson receives emoluments for his-offica but - 
the nature of the acts to perform which ha is appointed or which he is leysily 
liable to perform. ~- 

Per Coutts Trotter, J. :—To attract the operation of 3. 45 of the Specifio Relief 
Act it is not necessary that the right alleged to have been infringed must residə in 
the applicant and no ons else. The author of the rajeoted protest had specific right 
to ask that his protest should be sent zo its proper destination and not the less so, 
beacause the Senate as a whole might be said to have an interest in the mainte- 
nance of the rights of one of its members. i 

Per Kumaraswami Sastri,.J:—When a smaller body like the Syndicate is 
constituted from out of the members of a larger body the Senate, and certain 
specific fuiotions are allotted to the former either by Statuteor by Regulations 
having the force of law, a party aggrieved by an act of the smaller body whick act- 
is within its special competence, can proceed against the smaller body. i 

The expression “ laws for the time being in force” in proviso (b) to 8. 45 of 
the Specific Relief Act includes also rules or regulations made under æ statutory 
power and is not limited to Acts of the Legislature. 

Where a Corporation or a public body has a statutory duty ofa public nature 
towards another ‘person, & mandamus will lie to compel its performance at the 
instance of any person aggrieved by the refusal to perform the duty unless there is 
another remedy equally convenient, speedy, beneficial and effectual as the manda. 
mus, and by remedy is meant, not a remedy by act of the party but remedium 
juris. The fact that is is open to tha author of the rejected protest to petition 
the Government directly, to bring a motion in the Senate to modify or rescind the 
resolution objected to, or to institute a guit to set aside tha resolution as ultra. 
vires, is no groUnd ‘for refusing him relief by way of mandamus. Nor is the Gourt 
justified in refusing the relief in a just case merely because it will encourage others 
to make frivolous applications in other cases. 


Application. . 

The facts of the case appear from the judgments of their. 
Lordships. 

C: P. Ramaswami Iyer for Mr. G. A. Natesan. 

T, R. Venkatarama Sastri for Mr. K. B. Ramanathan, 

The Hon’ble The Ag. Advocate-General, (S. Srinivasa Iyen- 
gar), with K. Bhashyam and 8. Doraiswami Iyer for the 


Syndicate of the Madras University. 


kas 
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C. P. Ramaswami Iyer :—The University of Madras was in-: 
corporated by Act 27 of 1857 with the object of encouraging the 
people in the pursuit of a liberal education. Under S. 1 of the Acà, 
the -Body corporate consists of the Chancellor, Vice-Chancellor and 


Fellows. S. 2, empowers the Body corporate to hold and dispose . 


of property. S. 8 vests in it the entire management and control 
of the affairs of- the University. The ‘next enactment is tha 


Universities Act (VIII of 1904), which by 5. 2 incorporates tha . 


earlier Act. Under S. 3 of the Act of 1904 the University is in- 
corporated for the purpose among others, of making provision for 


the instruction of students with power to appoint University pro- . 


fessors etc.. S. 4 makes the Senate the Body Corporate of the 
University. S. 15 vests the executive Government of the Univer- 


sity in a smaller body, the Syndicate. S. 25 empowers the Senate « 


with the sanction of the Government, to make regulations consis- 
tent with the Act, to provide for various matters including the ap- 
pointment and defining of the duties of the University professors. 
See S. 25 (2) (e). The Government framed the first group of regula- 
tions und :r S. 26. The regulations provide for 2 variety of matters, 
but few of which are now relevant. Regulation 6 allows a member 
of the Senate to move resolutions at its meetings, after notice. 
Regulation 60 makes the ruling of the Chairman (the Vice-Chancel- 
lor) final. Regn. 64 provides the procedure when any member of, 
the Senate desires to protest against a resolution of the Senate and 
directs the Syndicate to forward the protest to Government. Regul- 
ation 96 gives power tothe Syndicate, among other thigns, by cl. 


(iii) to nominate University professors and lecturers, to define their . 


duties, fix their remuneration and to report any such proposed ar- 
-~ rangements to the Senate; by cl. (viii) to draft.such regulations from 
time to time as may be necessary and to submit them to the Senate 
for approval ; and by cl. (ix) to make its own standing orders and 


subject to the regulations of the University, to regulate the. dis- 


posal of its own business. 


-After-stating the facts he continued:—Shortly put, the matter 


stands thus: There was a resolution of the Senate, a protest by a 
member against the resolution under regulation 64 and a refusal by 
the syndicate to forward it to-the Governnient on the ground that 
it was:a protest against the ruling of the Chairman and not 
against a resolution. -As regards the protest itself, it: is-in sub- 
gtance and in form & pee against ą resolution of the Senate, any 


G. Ay: 
Naiesa;’ ; 


. In te., 


638.. THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXl« . 


‘criticism of the rulings-of the Vice-Chancellor being advanced as 


an argument for the exercise of their veto. by the Governnient. 


S. 45 of the Specific Relief Act clearly covers-the present case'' 
in all. its aspects. The only way in which the‘applicant can have ? 
his protest ‘placed before the Government is bya mandamus, The. 


counter affidavit filed by the Registrar on behalf of the Syndicate 


raises various technical and legal objections to the sustainability ° 


of this application. The “specific acts to be done or forborne ” 


are those enumerated in Regulation 64, viz., to print, circulate ` 
ang forward the protest to the Govern ea The Syndicate is a 


` person holding a public office. * 


[Coutts Trotter, J:—The writ should have been taken against: 
ll the-members of the syndicate and they should have been made 


parties to this application. ] 


[Kumaraswamt Sastri, J :—The defect can be Sica by: 


mendment.] 
\ Unider S. 15 of the ' Universities Act (VIII of 1904) ` the 


executive Government of the University is vested in the Syndicate. ` 


The Senate gua Senate is powerless in the matter. e Regulation 64 


imposes the ‘duty on the Syndicate, as a statutory body and not as ` 
a delegate of the Senate. Writs'of mandamus have been issued’ 
to bodies having a statutory existence, in their official name’; in: 
such ẹ case the successors in office are bound. In the Matter of' 


Rudra Narain Roy; 1 In the matter of Purna Chunder Dutt 2° In’ 


Corporation of Calcutta +. Narendranath Basu v. H.L. Stephenson’ 


the matter of Provas Chandra Roy 3. Bholaram Chowdhry v. The ° 


Halsbury vol, 10 pp. 85 to 87 ; Encylopædia of the Laws of Eng-"' 
land 2nd Edn. vol: 8 p. 535. The Syndicate is a person holding a’ 
public office. The word “ person ” includes abody of individuals ` 
though unincorporated. See the General Clauses Act 1868. In this ' 


case the ‘personal right ’ of the applicant has been injured. It is’ 
also & franchise. The duty which the applicant seeks to enforce is ` 
clearly incumbent on th: Syndicate under Regulation 64. Reglu- 


ation 64 though a ‘bye-law’ is still:a law for the time being.in. 


force, Where rules are framed in pursuance of a statutory power, 
they. have the force of law. Hopkins v. The Mayor,of Swansea 8 


— OO SS 
‘1. (1901) I..L.'R. 28 C. 479. 2, (1908) I. L. R.85 ©. 915. - 
8. (1918) I, L. R. 40C..688.. 4. (1909) I. L. R. 86 O: 671: ' 


5. (1914) 190. W. N. 179. l 6, (1889) 4 M, 62 and W.1 . 


\ 


Pa 
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‘Willingale v. Norris 1, -The applicant has no other specific legal 
remedy. The remedies suggested by the other side e. g., petition 
to Government, resolution in the Senate, are not remedies at law. 
-Where there is a- clear breach of a statutory duty a mandamus 
will issue a matter of course. . Reference ‘was made to R.v. 
-Barker 2 ‘Rochester Corporation v. R. 3.R. v. Pharmacutcial 
„Society + Board of : Education v. Rice 3. If the remedy by 
.mandamus is effective and superior to other remedies, the writ 
will issue. B. v. Archbishop, of Canterbury 8; R. v. Leicester 


Union 7; Craies, Statute Law p. 227. If public officials or a public — 


body, like the Syndicate fail to perform any public duty with 
‘which they have been charged, a writ of mandamus will lie to 
compel them to discharge it. Glossop v. Heston and Isleworth 
‘Local Board 8: R. v. Income Tax Special Commissioners | 9. 
R. v. Stepney Corporation 19; R. v. Bank of England 1; ; Re- 
Barlow 12; Halsbury vol. 10 p. 85 ; Prosad Chunder De- v. Cor- 
poration of Calcutta 18, 


The Hon'ble The Ag. Advocate- General. 
The right of the applicant is derived only from 8. 45 of. the 


' Specific Relief Act. The English law gives a wider jurisdiction 
fo the Courts in the matter of issuing a mandamus, See 10 


‘Halsbury pp. 78 and 79. 5, 50 of the Specific Relief Act ‘prohibits 


the High Court from issuing a writ of mandamus. Where a 
statute prescribes certain definite rights and duties, the parties 
cannot go beyond the statute. Mulraj Khatan v: Vishwanath 
‘Prabhusam Vaidya'4 ; Bank of England v. Vagliano’ Brothers 15, 
‘Unless the applicant brings himself ` within S. 45 of the Specific 
Relief Act, the Court will not grant the rule. In re Abdul Rasull6. 


The Syndicate though it isa statutory body, is not a ‘‘person 
-holding a public office” or a Corporation. It is not. a person 
‘but a mere name. or expression like the Secretary of State. -The, 
Senate. is the. Corporation or the ! ody Corporate. The Syndicate 
is merely the agent of the Senate and owes no duty to the public, 


Z eg ee 

> &- (1909) 1K. B57. 2. (1762) 3 Burr. 1265; 97 E. R: 828. * 
8. (1885) E. Bl. and E. 1024. £. (1864) 2 W.R. 290. 

“* (1911) A. O. 179. 6. (1812) 15 Fast. 118; 105 E. R. T89. 
-7.. (1899) 23 Q. B. 688. -8, (1879) 12 Gh. D. 102 6. A. 


-` 9, ~ (1888) 21 Q. B. D. 3130.A. 10 (1902) 1 K. B. 817. 
11, (1819) 2 B. and Ald. 620. 12. (1861) D. J. Q. B. 271. 
18, .(1918) I. L. R.4000. 886. 14. (1919) 1. L.R..87' Bom. 198. 
15: ‘(1891) A. ©. 107. 16. -(1913) I. L. R. 41 C, 518. ` 


‘sation therefor from the Crown. 


i 
f 
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'The Senate is a self-contained body and the remedy of the 
‘applicant is against the Senate. Under S. 2 of the Act of In- 
‘corporation, the senate is the body which can sue or be sued. 


‘The Syndicate owes its duty only to the Senate and not to ‘the 
‘public. A public office does not mean any office which ina 


remote or secondary sense is useful to the public. There must 
‘be a person appointed to do some public duty receiving compen- 


y 


[Kumar aswami Sastri, J .—Is not a TE ofa public body 


‘holding a public office.] 


A public body is quite a different thing from a public office. 
See S. 2 (17), of the Civil Procedure Code, S. 21 of the Penal 


‘ Code, 10 Halsbury 85, Henley v. Lyme Corporation 1 In re 
Mirams 2 In re Provas Chandra Roy 8. 


The present application i is one to enforce a duty imposed by 
Regulation 64 and it cannot be said that the duty is onè “ clearly 
incumbent,” “under any law for the time being ‘in -force. ” 
Regulation 64 is a rule framed for the internal management of 
the University affairs and has not the force of law. S. 45 has 
reference to Acts of the Legislature, unlike the English Law 


. where duties imposed by Common Law or custom can be en- 


forced by mandamus. There is no imperative duty cast on the 
Syndicate but only a direction to the Syndicate under Regulation 
64. Halsbury Vol. 10, p. 97. 


- The right which is sought to be enforced i is not one personal 
to the applicant himself, The right of the protestant is as a 
member of.the Senate. Where there is no special personal right 
in the applicant, a mandamus will not issue. Halsbury Vol. 10 
pp. 99, 100. R. v. Lewisham Union t+ Bank of Bombay.v. Suleman 
Somji 5 In re Abdul Rasul 6 R. v. City of London Assessment 


Committee T. If a mandamus is asked for in the internsts of third 


persons, on behalf of the Senate by a Senator, it will be refused. 
__ Regulation 64 is said to give the applicant a right to protest. — 
The word “resolution” in 5. 64 means “ regulation ” within the 
meaning of S. 25 of Act VIII of 1904. Regulation 64 contem- 
plates only those permanent and general rules which under S. 25 


1. (1828) 5 Bingham 91, 107 ; 2. (1891)1Q. B. 594. 
8. (1913) I. L. R. 40 0. 588, 595. 4. (1897) 1 Q. B. 498. l 
5. (1908) I. L. R. 82 Bom. 466. 6. (1918) I. L.R. 41 C. 518. 


T. (1907) 2 K. B. 764. 


y 


i 


' PART XÝL] ‘THE MADRAS LAW JOURNAL REPORTS. 644 


“require the sanction of Government. The procedure’ by protest 


‘is applicable only to regulations and not to resolutions. 


[Coutts Trotter, J—In the ‘case of regulations, the matter _ 
‘must go to Government under §.'25. There is a special provi- 
‘sion for appeal to the Government in the case of resolutions, 


‘under Regulation 64.) 
If Regulation 64 provides for an appeal to Government or 
gives the Government a veto which ithad not under S. 25, then 


‘so'far it is ultra vires. It clothes the Government. with an 


authority not vested in it by Statute and casts upon the Govern- 
ment functions entrusted to the Senate and the Senate only by 
Statute. If this is its effect, then Regulation 64 is ultra vires. 
What happened in effect was that the Syndicate presented to its 
sanction under Regulation 96 (iii) ‘certain arrangements called 
“Standing Orders.” The Senate did not think that it was 


‘passing a regulation. The Chairman did not understand the 


Senate to be engaged in passing as regulation. 
[Coutts Trotter, -J.—Many of the matters. dealt with by the 


-Senate at the meeting e. g. the appointment of , University profes- 


sors, were properly. the subject of Regulations and competent only 


+o the legislative authority of the Senate.] 


- The proposals were laid before the Senate under Regn. 96 (iii) 
‘and not under Regn. 96 (viii), Nobody thought that a Regu- 


lation was being enacted. The specific legal right claimed 


‘by the applicant is that there was a resolution of the Senate ard 
the protest of the applicant against the resolution was rejected. 


If the Government had no veto on resolutions of the Senate not 
amounting to regulations and if what happened at the meeting. of 
the Senate was the passing of resolutions, then the applicant has 
no right to protest and much less to have his protest forwarded 
to Government. i : 

Assuming the Syndicate had a duty to forward the protest, 
there is no room for the interference of the Court. i 

[Coutts Trotter, J.—Is not the functions of the Senate purely 
‘executive ?] > 

It is quasi-judicial. The Syndicate is not a mere messenger. 
It had a discretion to direct the protestant to delete certain pas- 
sages. In this case the ruling of the Vice-Chancellor which ig 
final under Regn. 60, was not prima facie wrong. The Syndicate 
had an inherent power to say that the protest must be in proper 

87 


_cNatasan, . 


I $a. 


_ proposal. 
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form (i. e) that it should be a protest against a resolution of the 
Senate and not against a ruling of the Vice-Chancellor. The power 


-to expunge objectionable matter from the protest inkeres in the 


Syndicate. If the prc test contained indecent, scandalous, treason- 
able or defamatory matter the Syndicate hada right to have it 
expunged from the protest. At any rate the Syndicate acted 
bona fide in the exercise of its powers. There was no absolute 
refusal but only a direction to amend the protest. Is the action 
of the Syndicate so gross a breach of duty as to attract the extra- 
ordinary jurisdiction of the Court ? 
‘The applicant has various other remedies open to him. He 
can petition the Government to withhold its sanction- to the 
‘He can bring a motion inthe Senate to annul the 
decision of the Syndicate or to rescind or modify the original 
resolution. 
He can also bring an action to set aside the resolution, if it 
were ultra vires. “ Adequate legal remedy ” is not confined to a 
remedy by means of legal proceedings- but includes a remedy 


which is effective, though it may not prove successful in the end. 


Macdougall v. Gardiner 1; Macdougall v. -Gardiner a. 

Lastly the powers of the Court under S. 45 of the Specific 
Relief Act are largely discretionary. Thais is a matter concerning 
the internal management of the University and in such matters. 
iS .8 of the Act of Incorporation gives the widest powers. The 
‘applicant can invoke the powers of the Senate under Regulation 97. 
After all the grievance of the applicant is purely technical. The 


“Syndicate did not refuse absolutely to deal with the protest but 


‘only wanted him to have it amended.. If this application were 
-granted, it will be an encouragement to frivolous applications in 
‘the future. For all these reasons the rule must be discharged. l 

C. P. Ramaswami Iyer (in reply) :— [Their Lordships want- 
ed to hear him on'y as to the right of the applicant to protest 

under Regulation 64.] l 

It is contended ón the other side that what the Senate did 
at the meeting was only to give its sanction to the Standing 
Orders and not to pass regulations. No doubt the matter was. 
-placed -before the Senate as “ Standing Orders ”, but the provision 
‘Telating to the appointment of University Professors and the 
defining of their duties was very general and could be passed only 


1. (1875) 1 Ch. DAS.’ a, (1875) 10 Ch. App. 606. 
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_ 48 a regulation. To pass general measures of this nature was. 
altogether ’ outside the scope of the Syndicate’s functions under 
Regulation 96 cl. (IIT) -or (X). What should be looked at is: 


the substance of what was done and ‘not the .terminolgoy: 


used. The construction which I seek to put on the. proceedings’ 
will have the effect of validating the proceedings, whereas the. 
construction on the, other side, would render them lira vires 
The procedure prescribed for the passing of a:Regulation was gone 
through. The Syndicate has the initiative even in the matter of 
making regulations. See Regulation 96 (VIII). `The Senate 
passed the rules and gave them its sanction, Any attempt to, 
construe these provisions as anything else than “ Regulations” 
would mean that they are invalid and of no effect. The expres- 
sion ‘ Standing Orders’ was no doubt misleading, but it is a matter 
of form. It is conceded on the other side that one at least of the 
proposals could be the subject only of a Regulation. Though as 
“ Standing Orders” of the Syndicate, tke proposals would be im- 
valid, when the Senate set their seal of approval on them, they 
became in effect good Regulations. 

[ Coutts Trotter, J:—There was no notice to the members of 
the Senate that regulations of this kind were to be enacted... The 
Chairman of the meeting disallowed amendments aali the 
impression that the Senate’ was not then engaged in legislative 
business.” Nobody thought that the Senate was legislating as to 
a matter, which - was within its special competence. How cin 
the mere approval of the Senate convert a bad “ Standing Ordez ” 
into a good “‘ regulation ”.? ] 

There is no provision for any specific form of notice to be 
given to the members when the Senate passes regulations. In fact 
in this very meeting-several “ regulations ” properly so-called were 
passed. There is no definition ofa ‘‘regulation”’ in the Act 
itself. You have only to look at the substance of what the Senate 
‘did. The fact that the Vice-Chancellor ruled out amendments 
is-immaterial. Under Regulation 60 his rulings are final, ever if 
he ruled out discussion regarding proposals which are properly the 
subject of regulations.- That may be a reason for the Government 
withholding its sanction but -not for depriving the applicant of 
his right of protest under Regulation 64. l 

T. R. Venkatarama Sastri :—In substance what the Senate 
did was to pass a regulation. - There is no question of any special 
meeting being prescribed by the Statute for making regulations. 


644 THE MADRAS LAW JOURNAL REPORTS, ([V,OL. XXXI 


No special form of notice to the members is provided for. The- 
agenda paper consists both of. regulations and resolutions. The: 
Syndicate acts under Regn. 96 {viii) even when regulations are: ` 
to be framed. -The only defect is that the proposals were placedj 
by the Syndicate as Standing Orders under R. 96. (iii). Every; 
condition required by S. 25 of Act VIII of 1904: has been 
fulfilled. What is the formality that has been omitted in this; 
= case? Formalities are directory or imperative. Preliminaries 
as regards notice of the meeting and the manner of the proceedings} 
are merely directory and any defect them does not invalidate the 
proceedings. See Bryce on ultra vires 3rd Edn. p. 603. The 
resolutions as they stand fall within the definition of regulations. 
It does not matter what the fellows were thinking at the time. 

` Reference was made to Mayor etc. of the Merchants of the 
Staple of England v. Governor and Company of Bank of England? 
Smyth v. Darley 2 R. v. Hill 3 Arkwright v. Newbould +. 


Though the proposals are invalid as the transactions of the 
Syndicate, they will be valid as regulations of the Senate In re 
Dronfield Silkstone Goal co. 5, 

The possibility of the proposal becoming a regulation if it is 
sent up to the Government renders it necessary to be sent up 
under Regn. 64 and S. 25 of Act VIII of 1904. Though the 
Senate withdraws what is in substance the subject of a regulation 
from the Government, the Government does not lose its veto nor 
the Senator his right of protesi. l : 

[Per Curtam.—If the resolution is wholly invalid, can the 
Senator insist on his right of protest: ] 


When the proposal is duly passed after notice at-a meeting 
‘of the senate it is impossible to go behind it and say that it is not 
a regulation. The scheme of Acb VIII of 1904 is to vest the 
power of making general rules in the senate subject to the 
sanction of the Government and leave the ee of the’ 
rules to particular cases to the Syndicate. 

. Even in matters other than those covered by the 5, 25 Sub- 
sec. (2), it is open to the Senate to take the matter to Govern- 
‘ment and obtain its opinion. Reference was made to Wilmot v. ` 
Grace ê. 


1. (1887) 21 Q. B. D. 160° 2. (1849) 2 HL. C. 789, 
3, (1825) 4 B. and O, 426, ' 4, (1881) 17 Ch. D, 301. 


5e (1880) 17 Ch. D. 76. 6. (1892) 1Q. B. 812. 
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Tiessen v. Henderson 1, Torbock-v. Lord Westbury 2. . oe 
The Hon'ble The Ag. Advocate General. —The mere fact that: © In re. 
the proposals of the Syndicate were submitted for, the sanction of ` re 


the Senate and the Senate sanctioned them would not make them 
the regulations of the Senate. 


Craies Statute Law, p. 209; R. v. Wood 8, Inre Bridport old, 
Brewery Company 4. 


It is not open tothe Senate to impose the veto of the 
Government which is the same thing asa right of appeal to the 
Government, on any matter which is left to its own determina-‘ 
tion. Attorney General v. Sillem 5. 


Resolution is a wider term than Regulation. The. Senate 
may resolve that regulations be passed or that sanction be 
accorded to rules made by the Syndicate. It is only in the 
former case that there is a right of protest. In the present case 
the Senate did not pass a regulation. l 


T. R. Venkataramana Sastri replied: ` 


z Judgment ‘—Coutts Trotter, J:—This was a rule granted by” Coutts 
j i , : Trotter, d. 

my brother Bakewell calling upon the Syndicate of the University 

of Madras to show cause why it should not be required to deal’ 

with the protest of Mr. G. A. Natesan, a Fellow of the University, 

against certain resolutions of the Senate of the University passed ` 

at its meeting of the 3rd March 1916 and to submit the protest’ 

in question to the Governor-in-council. The proceedings are 

taken under S. 45 of the Specific Relief, Act and are obviously 

analogous to. proceedings for the obtaining of the English 

prerogative writ of mandamus. The writ of mandamus has been 

abolished in this country, and care must be taken to see that the 

analogy of the English cases does not lead one outside the words ` 

of the Indian statute. 5. 45 of the Specific Relief Act provides 

that the High Court may make an ofder requiring any specific 

act to be done or forborne, by any person holding a public office, 

whether of a permanent or a temporary nature, or by any 

Corporation or inferior court, provided (a) that an application be 


—. 








1. (1899, 1 Ch861. - a. (1902) 2 Ch. 871. 
8. (1855) 5 E. & B. 49. ~. £ (1867) 2 Ch. Aip: 191. 
- 5, (1864) 10 H. D. C. 704. 


G. A. 
Natesan, 
In re. 


—_—— 


Coutts 


Trotter, J. 
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made by a person whose personal right would be injured by the 
forbearing or doing of the said specific act (b) that such doing or 


forbearing is, under any law-for the time being in force, clearly 
“incumbent on such person on court in’ his or its public 


character, or on such Corporation in its corporate character, 
(c) that, in the opinion of the High Court, such doing or forbear- 
ing is consonant to right and justice, (d) that the applicant has no. 
other specific and adequate legal remedy and (e) that the remedy 


- given by the: order applied for will be complete. 


The University of Madras was incorporated by the Act of 


_ Incorporation No. XXVII ‘of 1857 and, for the understanding of 


this case, it is necessary to examine its constitution under that 
and the succeeding statutes and Regulations. The establishment 
of the University is recited to be “for the better encouragement 
of Her Majesty’s subjects of all classes and denominations within 
the Presidency of Fort St. George and other parts of India in the 
pursuit of a regular and liberal course of education ”. It then 
proceeds to establish a Chancellor, Vice-Chancellor, and Fellows 
of the University and constitutes them as one Body Politic and 
Corporate. By section 8, the Chancellor, - Vice-Ghancellor: and 
Fellows are to have the entire management of and superintendence 
over the affairs, concern and property of the University. 


= [now pass to the Indian Universities Act VIII of 1904, which, 
by virtue of its second section, is to be deemed part of the Act of 
Incorporation. S. 3 is as foNows:—“ The University shall he 
deemed to have been incorpcrated for the purpose (among others) 
of making provision for the instruction of students, with power 
to appoint University Profsssors and Lecturers, to hold and 
manage educational endowments i, * # p 
to make regulations relating to the residence and conduct of stu- 
dents and to do all acts, consistent with the Act of Incorporation 
and this Act, which tend to the promotion of study and research.” 
Section 4 provides that the-Body Corporate shall consist of the 
Chancellor, Vice-Chancellor and two classes of Fellows called ez 
officio and ordinary, and constitutes them the Senate which thus 
becomes a convertible term with the Body Corporate. 8S. 15 
makes reference to a new -body,--the-Syndicate, consisting of a 
relatively small number of Fellows under the Chairmanship of 
the Vice-Chancellor, and in the Syndicate is vested the executive 
Government of the University, By S. 25, the Senate, with the 


© 
+ 
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sanction of the Government, may from. time to time make 
* Regulations” consistent with the Act of Incorporation and this 
act to provide for all matters relating to the University. 5S. 25 
(2) proceeds, “In particular, and without prejudice to the genera- 
lity of the foregoing power, such regulations may provide for 
“a number of specified matters, but at the present moment I need 
only mention (c) the procedure at meetings of the Senate, Synci- 
cate and Faculties and (e) the appointment and duties of the Regis- 
trai and of officers and servants of the University and of Professors 
and lecturers appointed by the University. It is thus seen that 
the power to make regulations is expressed to be permissive ; but 
S. 26 provides machinery to ensure that a body of regulations 


shall come into existence and, in fact, a large body of regulations. 


for the Madras University has been brought into existence and 
-added to and modified from time to time. To these regulations 
L now turn. The first group concerns the Senate and tke 
procedure at its meetings, and for the purposes of the present 
case, it is only necessary to refer to two, No. 60 which makes the 
Chairman (ordinarily the Vice-Chancellor) the sole Judge on any 
point of order.at meetings of:the Body and No. 64 which it is 
necessary to set out at length : “ Any member intending to protest 
against a resolution of the Senate shall give notice in writing of 
his intention to the Registrar within forty eight hours from the 
date of the meeting at which the resolution was passed and within 
one week from such date lodge his protest with the- Registrar, 
The Syndicate shall, thereupon, cause the protest to be printed 
and circulated to each member who was present at the meeting 
with a request that he will record a vote for- three members of 
the Senate to form a Committee to prepare a memorandum j in 
support of the resolution. The three members receiving the 
largest number of. votes including the casting vote or votes of the 
Vice-Chancellor, if such be necessary, and who are willing io aci 
shall frame the memorandum accordingly, and the, Syndicate shal! 
submit the protest and memorandum, together with @ copy: of the 
resolution, for the consideration and orders of the Governor-in- 
Council. 


i The, next group of regulations, eee to N T With 
which we are not concerned, and the third group No. 87 to 98 
deal with the Syndicate.. Regulation 96 enumerates cartain 
__owers of the Syndicate .of which the following are materia] to 


G. A. 
-Natesan 
In re 


Coutts 


Trotter, J 
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G. A. the present case:—(iiil) to nominate University Professors and 
“inne. * lecturers, to define their duties and fix their remuneration ‘and to 


ou  Teport any such proposed arrangements to the Senate for its sanc- 
Trotter, J. tion ; (viii) to draft such regulations as may, for time to time, be 
‘necessary, and to submit them to the Senate for approval and (ix) 
to make its own Standing Orders and, subject to the Regulations 

d of the University, to regulate the disposal of its own business. 


The general scheme of the Act and the regulations to be 
framed would appear to’ be this: that the Senate should be the 
‘legislative and the Syndicate the executive Government of the 
University the powers of the Senate being subject, in certain 
matters, to the control of the Government, that the Senate should 
‘pass general rules im the form of Regulations under S. 25 of the 
‘Act of 1904 and that the Syndicate should deal with the 
administration of specific matters and the application of the 
Regulations to them. It is, I think, further clearly involved that 
the syndicate should exercise its functions subject to and in 
‘conformity with the -Regulations and from that I think too 
it necessarily follows that a proceeding of the Syndicate 
which is contrary. to the Regulations would be invalid and, 
that the Syndicate cannot adopt measures or pass resolutions, or 
whatever else they may be termed, which would be in conflict 
with or effect a modification of the existing Regulations or bring 
about a result, such as. by the Actis reserved to the Senate to 
effect by the passing of a regulation. This, as I say, seems to bè 
a clear deduction from the general scheme of the Act. As regards 
the limitation of the powers of the Syndicate, that can be put on 
an even surer, if ‘narrower ground. The proceedings of ‘the 
Syndicate are not subject to any sanction of Government. If the 
Syndicate had the power, of itself, to achieve the same results as 
may be achieved by Regulations under S. 25 of ‘the Act of 
1904, the effect would be to nullify the statutory mandate that 
such matters should be subject to the sanction of Government. ` 


_ With these preliminary observations, I pass to the actual facts 
of the present case, which are to be gathered from the affidavits 
and correspondence. What took place is fortunately free from 
doubt, and the facts I am about to state were admitted on both 
sides in the argument at the Bar. A meeting of the Senate was 
convened for the 3rd March 1916, and an agenda paper was circus 
lated outlining the nature -of the business to be transacted. 


t 
X 


PART XVIL] THE MADRAS LAW JOURNAL REPORTS. ‘G49 


Among the agenda was the following, ‘IV.’ The Syndicate 
presents, to the Senate for sanction, under Regulation 96 (iii), the 
Standing Orders printed as Appendix A, relating .to the appoint- 
ment and duties of University Professors. Mr. Hunter will 
move that the sanction of the Senate be accorded to the arrange- 
ments embodied in these Standing Orders. Appendix A contains 
a, list of provisions divided-into two classes, one called “ General ” 
and the other “Special’’.” For present purposes I need only refer 
to No. 1 and No. 6 of the first group and No. B (1) of the second 
group. These respectively run as follows :—“ General :Univer- 
sity Professors shall be appointed by the Syndicate, subject to the 
confirmation of the Senate, and of His Excellency the Governor- 
m-Council. 6. A University Professor may be required not only 
to engage in the work of research, but also to deliver courses of 
lectures and conduct classes as the Syndicate may direct.” 
‘Special, B I: The Professor of Comparative Philology shall. be 
ex officio Chairman of the Board of Studies in Sanskrit, Uriya, 
Marathi, Burmese and Sinhalese.” Notice had been given by 
- Mr. K.B. Ramanathan of certain amendments that he proposed to 
move, and these were printed in the agenda paper. When the 
meeting took place Mr. Hunter duly moved the motion standing 
in his name. The Vice-Chancellor, in the course of the debate, 
ruled that all the proposed amendments were out of order and that 
it was only competent to the meeting to accept or reject the 


“ Standing’Orders”’ in toto. , He further added that the Standing’ 


Orders ‘Special, B. I relating to the Professor of Comparative 
Philology appeared to be inconsistent with Regulation 140 and 
` announced that in consequence it was withdrawn by the Syndicaze 
and he further ruled that, as that particular order was separable 
from the other orders relating to the Professorship of Comparative 
Philology, it was competent to the Syndicate to withdraw it. ‘In 
‘the-course of the ensuing discussion Mr. Justice Srinivasa Aiyangar 
made the suggestion that Standing Order No.6 (General) wes 
inconsistent with the group of Regulations regarding the Univer- 
sity lectureships Nos. 392 to 399. Th: Official minutes of-the 
meeting,.which. by consent were placed before us, are so brief 
that it isnot possible to say what his exact argument was,-but 
-from certain passages in the letters it would appear to have.been 
to this effect. By Regulations 392 and 393 the initiative. of 


suggesting the courses of lectures to be delivered during..the | 


„academic year lies, with the Board.of Studies: they are, to be 
88 | 


. G. À. 
: Nafesan, 
In re. 


— ~ 
v 


-Coutts 


Trotters J. ` 


G. A. 
_ Natesan, 
Ti n re. 


: Coik 


` Trotter, d. 
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approved by the Syndicate and laid before the Senate. The ` 
effect of General Standing Order No. 6 would appear to be to 
transfer the initiative and indeed the whole control of the matter 


.to the Syndicate. He also seems to have pointed out that the 


practical inconvenience resulting would be to transfer the initia- 
tive of suggesting particular courses of lectures to be given and 
the subjects with which they are to deal from the Boards of 
Faculties which consist of groups of experts on associated subjects 


to the Syndicate which, with regard to any given group - of sub- 


jects, is not a body of experts at all. The Vice-Chancellor would 
appear to have ruled that there was no such inconsistency with 
the Regulations as was suggested. After further discussion, it 


` was proposed by Mr. Govindaraghava Aiyar that that subject- 
‘matter of the new proposals should be referred for further con- 


sideration to a Committee, but this was lost by 37 votes to 35. 


Subsequently the original proposals, with the exception of the one 
.Telating to the Professor of Comparative Philology which was 
‘withdrawn, were carried by a narrow majority. 


On the 10th of March the applicant Mr. Natesan forwarded 
tothe Registrar of the University a protest against the passing of 
the Resolution moved by Mr. Mark Hunter at the meeting of the 
3rd March. This protest was doubtless meant to be, and was 
understood by the Syndicate to be, put forward in accordance with 
Regulation 64. Among other matters, which it is unnecessary 
to discuss, it urged that the ruling of the Vice- Chancellor that no 
amendments should be moved to the Standing Orders was wrong 


and was algo inconsistent with his later tuling that one of the 


proposals embodied in the Standing Order could be withdrawn at 
the meeting by the Syndicate. In answer to this communication, 
on the 14th of March, the Registrar returned the protest on the 
ground that Regulation 64 provided only for protests against Reso- 
lutions of the Senate and nos for protests against rulings of the 
Vice-Chancellor. The letter iof the Registrar) continued, ‘“ The 
Syndicate therefore requires that the . paragraphs of your protest 
calling in’ question the rulings of the Vice-Chancellor be deleted 
therefrom before action can be taken under Reguiation 64 in the 
direction of printing and circulating the protest to the Senate,” A 
further correspondence ensued, the general effect of which was that 
Mr. Natesan insisted that his protest was a protest against the 
resolution of the Senate and against nothing else, that he -was-at 


Cai 
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liberty to use such arguments against the Resolution as he thought 
fit, that the functions of the Syndicate in forwarding his protest 
were purely ministerial and. that it was not competent to that 
body to exercise- a censorship over the contents of his protest, 
while the Syndicate through their Registrar adhered to their atti- 
tude of refusing to forward the protest so long as it contained the 
matter to which they took exception. In the end Mr. Natesen 


applied to this Court and we have now to determine the rights of 


the parties. 

With some of the contentions raised there is, I think, very 
little difficulty in dealing and I propose to clear the ground by 
disposing of them at once, In the first place, the Advocate- 
General reiterated the point taken by the Syndicate, namely, that 
this was not a protest against the Resolution of the Senate but 
against the ruling of the Vice-Chancellor ; and he further urgad 
that, even if this Court should think that the Syndicate took a 
wrong view of this matter, that body had adiscretion which could 
not be overridden, povided it were exercised honestly and in good 
faith ; I am unable to accede to either of these propositions. To 
my mind, the protest is a protest against the Resolution and 
against nothing else; and any criticisms of the rulings of the 
Vice-Chancellor are advanced as a reason for Government's with- 
holding its sanction ; the fact that such arguments are advanced 
does not seem to me to alter its character of a protest against the 
Resolution. So far from having a discretion vested in them, the 
functions of the Syndicate under Regulation 64 appear to me, to 


be purely ministerial. Of course that which they have to forwarc - 
must be a protest, and they would doubtless be justified in refusing 


to forward something, that was not a protest at all; e.g., a bill of 
exchange, to take the illustration givea by my learned brother .ir 
the course of the argument. It may be also that if the protest 
contained grossly scandalous or indecent matter they would be 
justified in refusing to forward it, but that is purely an academic 
speculation which has no bearing on the present case. In my 
opinion, if the document is a protest against the resolution, the 
Syndicate must forward it as it stands, and if the Syndicate takes 
upon itself to say that the given document which purports to be 


' such a protest, is, in fact, something else, it does so at its peril. 


If it is wrong in the opinion of this Court, I think this Court 
must compel it to exercise the functions cast upon it by the 
Regulation. 


Q. À. 
Natesan, 
In re. 
Gontte ; 
Trotter, J . 
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“Tt was next urged that the Syndicate or its members did not 
fall within S. 45 of the Specific Relief Act, inasmuch as they did 
not fulfil the character of persons holding a public office. The 
Advocate-Greneral referred to the definition of a Public Officer in 
S. 1 (17) of the Civil Procedure Code and certain observations of 
‘Best, C. J. in the case of Henley v. The Mayor of Lyme 1. The 
Syndicate is a creature of Statute with certain duties imposed upon 
it by Statute and those duties are to be carried out for the benefit of 
the public at large (see the very wide words in the preamble to the 
Act'of Incorporation) and especially for thàt' portion of the public 
which desires to utilise the educational advantages of the Univer- 
sity. It seems to me too plain for argument that, wherea statute 
appoints a body of persons to carry out purposes of public benefit, 
the persons constituting such a body ipso facto become holders 
of a public office within the meaning of the section. Ib is not 
disputed that to hold otherwise would be to go contrary to a vast 
number of English decisions with regard to the writ of manda- 
mus and that it would also give the go-bye to-the principle which 
if not expressly enunciated is underlying numerous decisions of 
the High Courts both of Bombay and Calcutta. Iam therefore 
of opinion that the Syndicate is a body amenable to the jurisdic- 
tion of S. 45 of the Specific Relief ae if io other conditions 
for that relief are present. 


-It is next argaed by the Advocate General that, even suppo- 
sing that the obligation to perform this duty rested upon the 
Syndicate, there is no specific right in the present petitioner to. 
disk ‘for the interference of the Court. That the existence 
of such aright is a necessary qualification in the applicant 1s 
clear, (See The Queen v. The Guardians of the Lewisham Union 2). 
The Advocate Genera] sought to paraphrase that doctrine into a 
very different proposition, namely, that the right must reside in 
the individual applicant anā in no one else, and that, if every 
member of the Senate had an equal interest with the applicant to 
see that ‘the Regulations were obeyed, the requirements of the 
section were not fulfilled. That argument seems to me to be 
wholly fallacious. A right may be enjoyed in common with every 
subject of the crown, bub when it is infringed in the case of an 
individual subject, ‘there at once arises in that individual a further 








1. (1828) 5 Bingham 91180 E. R. 995. 2, (1897) 1 QB. 498!" 0° 
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right: to seek the protection .of the Court to enforce such right. 
I entertain no doubt that Mr. Natesan, as the author of the rejec- 
ted protest, had a specific right to ask that his protest should be 
gent to its proper destination, and not the less so because any other 
«member ‘whose protest was rejected would have a similar right, or 
because the Senate as a whole may be said to have an interest in 
the maintenance ofthe rights of ome of its members. l 


I now pass to the real point ot substance and difficulty m 
this case. Regulation 64 is the Regulation from which ‘the 
applicant derives his right, if if exists, to have his protest forward- 
ed for the consideration of Government. Regulation 64 purports 
to give a right of protest against any resolution of the Senate, 
and it could not, I think, be serious_y contended that the proceed- 
‘ings of the 3rd of March did not at lsast amount to a Resolution cr 
a series of Resolutions of the Senate. Regulation 64, like other 


Regulations ofthe University, is made under. Statutory authority . 


and like Statutory Regulations or Statutory Bye-laws will only be 
valid in so far as it is consistent with the provisions and within the 
powers of ‘the Statute under which-it purports to be made. It is 
argued by the Advocate General that. in order to render the Regu- 
lation valid, it is necessary to construe the word “Resolution” in 
Regulation 64 as meaning a “Regulation” in the sense conveyed 
by S. 25 of the Act of 1904, He rests his contention upon this 
ground, that it is not competent for the framers ‘of the Regula- 

tions to introduce into a Regulation a power to Government to 
"pass . orders or entertain appeals in matters other than those 
in regard to which powers are given to .Government by 
Statute. The only functions of the Senate which are subject- 
ed to thë sanction of Government ky the Act are the functions 
exercised by them in passing Regulations under Section 25 and 
certain functions regarding the affiliation and disaffiliation of 
Colleges. Accordingly, if Regulation 64 purports to subjecs 
‘other activities of the Senate to the sanction or supervision of the 
Government, it is obnoxious to the Statute in two ways: in the 
first place, it clothes the Governmen: with an: authority not vest- 
ed in it by the Statute ; in the next, i would ‘enable the Senate te 


cast upon a body other than itself functions, which have ‘been 


entrusted to it and to it only by she. Statute: The rule witk 
regard to judicial ‘bodies: is clearly enunciated. in the case of The 
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. Attorney. General v. Sillem 1, and I can see no distinction >in 


principle between giving-a right of appeal to an executive and to & 
judicial body. Nor can I see anything in the argument - that the 
provision ‘is saved by the fact that the body to which reference 
is to be made is Government, Ifthe Regulation had said 
that the protest was to be laid before the Chamber of Commerce 
no one would contend that it was intra vires, yet, if the 
Senate has the power to refer matters to Government without 


the. specific authorisation of tae Act, I do not see why it: should 
not refer them to any other body. I have therefore come‘to the 


conclusion that the word “ Resolution ” in Regulation 64 must be 
read as if ‘Regulation’ was substituted for it or what comes ‘to 
the same thing, that Regulation 64 if and in so far-as it purports 
to extend the right of protest to a resolution other than a regu- 


lation under S. 25 of the Act of 1904, or a Resolution as any other 
' matter requiring Government sanction, is ultra vires the Senate: 


The matter does not end there, for Mr, Ramaswami- Aiyar 
for the applicants contends that, even if this view is accepted, 
what the Senate did on the 3rd of March was, jn fact, to pass 
: ‘Regulations ’ within the meaning of Section 25, and it is with 


this contention that the main and closest part of the argument was. 


concerned. To test this contention, let us see first exactly what 
happened. There is no marner of doubt that the Syndicate. did 
not imagine themselves to be framing Regulations “for the 
approval of the Senate” under Regulation 96 (viii) ; when they 
desired to propound Regulations for the approval of the Senate, 
they did so in terms. Numerous Regulations’ were put before 
this very meeting as “ Regulations”, and were set out in the 
Agenda paper and described as “Regulations.” But the 
Syndicate called these proposals ‘‘ Standing Orders” of the 
Syndicate i.e, Rules to govern the Syndicate in its own 
business, That the term “Standing Orders ” was a complete 
misnomer for proposals of this nature is obvious enough. 
They were concerned not with the proceedings of the Syndicate, 
but with the general Government and constitution of the 


‘University. Indeed the members of the Syndicate themselves 


seem to have realised that the term was a misnomer, for they 


‘submitted these proposals for the approval of the Senate ; whereas 





“yl o 1, (1864) 10 E'L, ©. 70411 E. R. 1200. - 
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the power to make their own Standing Orders, (Regulation - $6 > 


(ix) is subject to no such obligation. Moreover the proposals 
were expressly stated to be brought forward under the provisions 
of Regulation 96 (iii), whereby the. Syndicate are empowered to 
define the duties of the University Professors and - Lecturers and 
to report the proposed arrangements of that nature for the 
sanction of the Senate, Nevertheless, whatever. confusion : of 
nomenclature there may have been, it is, I think, incontrovertible 
that the Syndicate intended these proposals’ when sanctioned -to 
be something binding upon the Syndicate and not upon tke 
Senate or the University; to be, as it were, a bye-law ora set of 
bye-laws of the Syndicate. 


I now turn tothe Vice-Chancellor, who presided at the meas- 
ing of the Senate, who, it is impossible not fo remember, was an 
ex officio member of the Syndicate, and who, as such, could hardly 
have failed to be cognisant of what the Syndicate imagined 
to be the trend of its own proposals. The first ruling he gave-— 
Iam not concerned now to enquire whether it was correct 
or the reverse—was that it was incompetent to entertain 
amendments to the proposals, but that they must be sanctioned 


or rejected im toto as they stood. No one has suggested 


or could suggest that if was incompetent to members of the 
Senate to move amendments to regulations proposed for- its 
approval, and indeed at this very meeting amendments tò Regula- 
tions were moved and discussed and voted upon. The ruling 38 
only intelligible if regarded as a ruling that these werd. not 
Regulations of the Senate that were being considered, but were 
merely proceedings of a body other shan the Senate, upon which 
it could set its seal or not as it chose. The Advocate-Generel 


lays stress upon this point, and it is no doubt of importance,, 


that the Chairman of this Meeting, ruling upon all points cf 


order, of which by Regulation 60, he is the sole judge, must be 
taken to have.been ruling that the Senate was not then engaged 


in discussing or approving anything that was or could eventuate 


in a Regulation within the meaning of S. 25 of the Act. The next. 


ruling of the Chairman—and once more I am not concerned to 
Inquire whether.it was right or wrong—makes the matter equally. 
clear. He announced that the Syndicate withdrew one of the 


proposed Standing ‘Orders, because it was in conflict With . 
Regulation 140. Nobody contends that, when. the, Senate, ia 


Œ. À.. 
Natəsán, 

“In. re. 
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rot. 
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oG A.. ‘making Regulations, it has not the fullest power to: modify -or 
Natea, rescind any ‘of its existing Regulations, though in all its other 


Docta transactions it, no doubt, would be bound by them. -, How 


Trotter, J. the Syndicate managed the extraordinary feat of holding a meet- 
ing and coming toa determination during the actual progress 
of a session of the Senate is not apparent, but the point made is 
that the Chairman’s ruling on this as well as on the other matter . 
clearly involved the assumpticn and the decision that the Senate 
was not engaged in its function of making Regulations. 


l I now pass to the only member of the Senate of whose 

attitude we have any record—Mr. Justice Srinivasa Aiyangar, 
His argument, whatever else it went to, clearly went to this: 
that some of the Syndicate’s proposals were bad, why ? Because 
they. were in conflict with cersain of the existing Regulations. 
His attitude, therefore, also clearly was that the meeting was not 
engaged in framing tegulations and consequently that its proceed- 
ings, if in conflict with the existing Regulations, would be 
invalid. . The Chairman’s answer to his objection is again in the 
same strain. He thinks them not invalid or bad, again because 
in his (the Chairman's) judgment the criticised proposals do not 
in fact conflict with the existing Regulations. 


Mr. Ramaswami Aiyar’s contention, as I understand it, is 
thist—~He says that all these proposals of the Syndicate are 
matters which can only be brought about by Regulations under 
S. 25 of the Act. They are all general measures regulating the 
whole course of the University business, laying down in.the 
widest terms what shall be done not in regard to parti- 
cular persons or particular things or particular situations, but 
what shall be the general. studies and duties of the holders of 
different chairs for ‘the future. To make general dispositions of 
this nature is altogether ousside the scope of the Syndicate’s 
power. These ‘ purposes, however, could be effected. by 
means of ‘Regulations approved by the Senate. What must be 
looked at, is the substance of what was done and not the. mere 
terminology. used + and, in any case, that construction if possible 
must be put-upon that which was done which will validate it on 
the principle, ut res majis valeat quam-pereat. What takes place. 
when Regulations are passed? They are drafted by the Syndi- 
cate and- submitted to the Senate for approval (Regulation 96 
(viii) ):--- What else was done here, and what does it matter that 


4 


ri 
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“by purporting to act under Regulation 96 (iii) ‘a few. words have Q.A. 

' -to be changed—for ‘draft’ you have ‘define,’ for ‘submit’ you have tare 
‘report,’ for ‘Regulations’ you have ‘arrangements,’ for ‘approval’ a 


‘you have ‘sanction’ ? The nature and substance of what was Trotter,J.- 
‘dona is‘identically similar, and the result'is that, the seal of the 
‘Senate was set upon a body of “ Rules,” to call.them by a colour- 
less term, ‘which are of ‘such a nature, as not only. to be aptly 
expressed as ‘Regulations,’ but of such a nature that any attempt 
to bring them into operation otherwise than as Regulations 
would be invalid and of no effect. o | 


In much of this argument there is undoubtedly - great force. 
‘There is much to be said’ for the’ view’ that ‘all the ‘so-called 
Standing Ordérs ate of so general a nature as to ‘be outside the 
province of the Syndicate and only competent to the legislative 
powers of the Senate to bring them into effect ; but it is not neces- 
sary to decide that, for it is conceded by the Advocate-General 
that one at least of these proposals. is undoubtedly of that - 
character. Still it does not follow that, because as transac- 
tions of the- Syndicate they would be in whole or in part 
invalid, they necessarily are to. be regarded as invalid 
transactions of some other body. On the other hand there 
are cases in which a transaction which though invalid as 
the - proceedings of one body, may on adoption by another 
body become valid proceedings of that latter body. See tha 
observations of James, L. J. in In re Dronfield Silkstone Coal 
Co. 1. “If the transaction was ultra vires. the directors, if was 
not ultra vires the Company, and having been confirmed by 
the’ Company, and the Company having acquiesced in it and taken 
the benefit of it, it could not now be questioned by the Company.” 
We were referred to a number of cases in which questions of the 
validity of proceedings at meetings, of English Limited Companies 
arose. In, my opinion arguments and analogies derived from these 
cases have to be applied to a different subject-matter with very 
great caution, for: fwo main reasons; the first the general one, 
that when learned Judges are construing the words of a statute, 
any principles they may-enunciate, -must be -regardéd with refer- 
ence:to, the words | of the Statute: the second, that an English 

1.- (1881)-17-Oh..D..76 ab.97. 
89 r 
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company has a highly specialised and differentiated machinery for 
exercising its various functions, its ordinary, special and extraordi- 


nary meetings .and resolutions, a machinery which is “quite 


peculiar to itself, and does noi correspond at all to the machinery 


of the Madras University and its Senate. Nevertheless, guarding 


myself as best I can from being misled by false analogies, I think 
certain general principles can be extracted from the cases. The first 
is, that if a particular act must by statute be done at a particular 


_ Kind of meeting, convened in a particular way,-no meeting can 


do that act which is not a meeting of that particular kind or has 
not been convened in that particular way. Another is that the 


members of the body must heve notice of what it is proposed to 


do at the meeting, or its proceedings will be invalid. Ordinarily 
it will be sufficient if-they have notice of the substance of.what 
is proposed (Tiessen v. Henderson 1, Torbock v. Lord West- 
bury. 2), unless the statute in terms enacts that the notice must 
not only give the Substance of what is proposed, buf must call it 
by its statutory name, MacDonnell v. E. Prill and Co, Lid, 3 
I lay especial stress on that decision, a decision by a (eae Judge 
whose authority on such masters stands very high ; because I 
think it is clear from his jucgment, that but for that express 
provision of the statute, he would have held the notice good as 
conveying the substance of what was done. Indeed under the 
older act, such notices had been held good. (See In re Bridport 
Old Brewery Oo., 4 Stone v. City and County Bank 5), . 


Applying these principles to the present case what is the 


„result ? ‘In the first place, there is no question here of a meeting 


of a particular kind, because the meetings of the Senate are all of 
one kind convened in the same way, whatever the nature of the 
proceedings. In the next place, and to mind this is the most 
important consideration of all, not only does the statute not say 
that the convening notice must describe what is to be proposed, 
as aregulation, but it does not even define anywhere what a 
regulation is. In those circumstances I think we can only look 
at the substance of what was proposed and passed ; and I.think that 


© 1. (1899) 1 Ch. 861, ` 2, (1902) 2Ch. 871,“ 
_8. (1916) 2 Gh. 57. 4, (1867) ©. R. 2 Oh. App: Cas. 191. 


. 5. (1877) 8 0. P. D, 282, 
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a vote of the Senate purporting to affect the regulating. of matters 
within the scope of S. 25 ofthe Act of 1902, must be held to be 
a-regulation within the meaning.:of „that; section and to require 
the sanction of Government. Ifthe step in the argument ke 
sound, it follows of necessity that Regulation 64 applies and that 
the applicant ‘is eTii: to have his: -protest submitted to Govern- 
ment. si = 


` The Advocate- Gas advanced one other argument, which 
has given mea good deal of trouble both at ` the hearing and 
since; it is based-on the ruling of the Vice-Chancellor. Eis 
argument is to this effect: A ruling that you must accept ar reject 
a numberof proposals en bloc-is in effect a ruling that you cannot 
discuss or vote upon any one of them on its merits. A fellow 
cannot reject what he may regard as an undesirable proposal 
regarding the Professor of Comparative Philology, without also 
rejecting what he may consider a statutory one regarding the 
Professor of Indian Economics. So that if it is held that what 
the Senate passed were regulations, it passed them after discus- 
sion so crippled by the ruling as to be in reality no discussion at 
all, debarred from its right, or rather obstructed from its-duty of 
scrutinising each separate proposal on its merits. 


That the ‘result is startling mo one can deny but Ido not 
think the contention can be put higher than an al ab- 
inconvenienti. And, after all, the ‘inconvenience’ remains in any 
“case ; if the Advocate- General is right in saying that the Senate 
enacted matters which it never had the opportunity of debating 
properly, that is equally true whether you call that which it 
enacted ‘ regulations’ or anything else. But it is not necessary 
to have regard to such considerations ; the answer to the-difficulty 
was provided by the Advocate-General himself in another portion’ 
of his argument, in which he emphasised the finality of the 
Chairman’s rulings at all meetings of the Senate. I follows 


inevitably that no erroneous ruling of the, Chairman can vitiate, 
the proceedings of any meeting. I have had yet no answer, 


which satisfies my mind, to the question which `I put to the 
learned Advocate-General during.the argument, supposing these 
- had been called “regulations,” eo nomine and had been put to 
the vote as such, could it be said that the ruling of the Chairman 
vitiated them? When the proceedings of the Senate come up for 
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eee ‘confirmation by Government, the matter is. altogether on a 
Inve. different footing ; and it may be that if in any instance Govern- 


adoune ment thought that a-ruling cf the Chairman had prevented any _ __- 
‘Frotter; Je topic from being ‘adequatelr discussed, that would :be:a'reason ~.~. 
for withholding confirmation.. But with that I have no concern; 
except for this one purpose; I think it adds force to the. appli- 
cant’s contention that a discussion of the nature and effect of the 


Chairman’s ruling was a permissible and relevant matter of. 


argument in his protest. 


I am therefore of opinion that all the requirements. exist 
enabling the applicant to call upon the Syndicate to carry .out 
the provisions of Rule 64. Bat the Advocate-General points out 
that our powers under the act are discretionary, as they. indubi- 
tably are, and asks us not to exercise them in favour of:the 
present applicant, apparently.cn two grounds. ‘The first is. that 
this is not a matter of any publ.c importance; the second is that to 
grant this rule would be to enccurage innumerable frivolous appli- 
cations of a similar nature in future. I know of .no standard. _ 
or criterion whereby to-measura what is or is not of public im- 
portance ; it isa question whick every one must decide for 
himself in each particular case, and I can-only say that this 
appears to me to be a matter of very considerable public impor- 
tance. The topics dealt with >y the resolutions were of vital 
educational interest, and the rigat of protest vested in the appli- 
cant was a right valuable to himself and to the University. As, 
to the other argument, I must confess myself utterly unable ` 
to follow the teasoning which seeks to say that you must not’ 
give effect to a just claim becaus> you will encourage others to 
make, unjust ones. The rule musi be made absolute, and the 


order decreed as prayed. 
Re :. Mr..K. B. Ramanathan. 


‘+ ' (his application stands on exactly the same footie as. the one 
‘vith ‘which we have already deelt, and it is not suggested that 
there is any point-of differentiation. The rule in this also must 


be made ‘absolute. « _ 
` Kumaraswami Sastri, J: :—This - application arises out: 
Kumara 
swami of the refusal by the Syndicate of the Madras University - to 
Sastti J forward to Government the protest of Mr. G. A. Natesan against 


3 resolution of the Senate passed at a-meeting held. on the - 3rd. 


H 
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March 1916 concerning the appointment: and duties of University G. AL 
Professors, It appears from the Agenda that.one of the items of a ora 
business was the presentation by the Syndicate to the Senate for E 
sanction under Regulation 96 (iii) the Standing Orders printed swami. ~ 


as Appendix A to the Agenda Paper relating to the appointment A 


and duties of University Professors. Mr. Mark Hunter was, to 
move that the sanction of the Senate be accorded to the arrange- 
ments embodied in those Standing Orders. Notice of amendment 
was given by Mr. K. B. Ramanathan and some other Fellows of 
the University. Appendix A is divided into two parts, General 
and Special;. the latter -relating to (A) Professor of Indian. 
Economics, (B) Professor of Comparative Philology and (C) 
Professor of Indian History and Archmology. It appears from 
the Minutes of the Proceedings that Mr. Mark Hunter pro- 
posed and Mr. Prendargast seconded that the sanction of the 
Senate be accorded to the arrangements embodied in the 
Standing Orders which were presented by the Syndicate to the 
Senate. After some discussion the Vice-Chancellor ruled that the’ 
amendments proposed by Mr. Ramanathan and others were out 
_ of order but added that the Standing Order relating to the Professor 
of Comparative Philology being the ca officio Chairman of the 
Board of Studies was withdrawn by the Syndicate as inconsistant 
with: the provisions of Régulation 140. It does not appear nor 
is it alleged before us that there was any meeting of the. Syndi» ` 
cate which authorised the withdrawal of any of the propositions 
which they submitted for approval. Ona question being raised 
by one of the Fellows as to the power of the syndicate to with- 
draw any proposal at that stage the Vice-Chancellor was of opi- 
nion that it was open to the Syndicate to withdraw the proposals 
as to the Chairmanship, as it was separate from the other pro- 
posals relating to the. Professorship of Comparative Philology.. 
These rulings were binding on the meeting and ‘the effect of it 
was that they had either to accept or reject the suggestions of the 
Syndicate en bloc, After further discussion the'proposition was: 
put to the meeting and carried. Mr. Natesan gave notice the 
next day of his. intention to . avail‘himself‘of the provisions of ` 
Regulation 64-and to protest against the resolution of the Senaie. 
_He-subsequently and within the time limited’ by . Regulation 64 
sent in his protest.. As if is- contended’: that the protest’. is not 
really a protest but is merely-an objection-to.the ruling of- the 
Vice-Chancellor, it is necessary to set it out in detail. 


G. A. 
Natessns 

lire, 
Kumara- 

Swami 
Bastri, J. 


662 _ THE MADRAS LAW JOURNAL REPORTS. [von. xxxt 


It runs.as follows ;— 


10th March 1916. 
To 


The Registrar, | $ 
= University of Madras. 

Sir, , ; i , 
I send herewith my protest against the passing of the Fourth 
Resolution in the Agenda of the last Senate Meeting. I submit: 
(1) that the Honourable the Vice-Chancellor was wrong in his 
ruling that no amendments could be moved to the Standing Orders 
referred to and that the only alternative left to the Senate was to 
approve or reject them in toto. 


2. That the Vice-Chancellor was further wrong in diorak 
a part of the Standing Orders relating to the ex-officio Chairman- ` 
ship of the Board. of Studies in Sanskrit to be withdrawn and the. 
remaining clauses to be retained. The ruling of the Vice-Chan- 
cellor in this respect is inconsistent with the ruling given with 
regard to Mr. K. B. Ramanathan’ s amendment as out of order. 


3.. That as pointed cut by the Hon'ble Mr. J ustice Srinivasa 
Aiyangar Avergal the very Regulation 96 (iii) under which the 
Resolution relating to the Standing ‘Orders was moved, is 
contravened by the provisicns contained in-the clauses requiring the 
University Professors to lacture on class-subjects, That 96 (iii) 
should be construed in the light of Regulations 391, 392, 393 and 
398 and that the Syndicate did not obtain the recommendations of 
the Boards of Studies concerned in respect of the _Hectures on 
Honours subjects, 


4. That the Standing’ Orders ii if approved of by the Görem: 
ment will lead to the absurd result of placing the Dravidian 
readers under the control of the University Professor of Compara- 
tive Philology who cannoż lay claim to an adequate knowledge of 
any of the Dravidian languages ; that Mr. Mark Hunter said at the 


meeting that the University Professor of Comparative Philology: 


had undertaken the work ‘under great difficulties’ and that the 
Honourable Mr. Stone said in the course of the discussion on one 
of the amendments that if a period of two years more were to 
elapse, the said University Professor of Comparative Philology- 
‘might make improvements in the study of -the Prmvidiaa 
languages.” . . mo y EE : e 
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5. . That the Indian Professor of Sanskrit and Comparative 
Philology at the Presidency College who could reasonably be 


expected to be thoroughly conversan with the Sanskrit language . 


and literature in their various stages and aspects of development 
and-conversant to the required extent with the: principles of 
Linguistic. Science is obviously competent to do the teaching work 
relative to Sanskrit and Sanskritic Philology. 


6. That under the arrangements made students in the 
Colleges in the city of- Madras will get an undue advantage, and the 
interests of students in the Mofussil Colleges will be prejudi- 
cially affected. This aspect of the case was also pressed - on the 
attention of the Senate by the Rev. Father “Bertram of the 
St. Joseph’s College, ea aa and by others Enea 
the mofussil colleges. 


© 4, That there is a a great deal of unnecessary, uncalled for; 
and unjustifiable variation in language in the clauses 4, 5 and 2 
under A, B and C respectively. That several members of the 
Senate protested against making invidious distinctions between 
University Professors in describing their functions and duties. 


8, Thatit is understood (the statement is made subject to 
correction) that the Standing Orders in question were discussed 


at a meeting of the Syndicate at which the Vice-Chancellor and 


the Hon. the Director were absent and that the Standing Orders 
were approved by a very narrow majority two Indian Members of 
_ the Syndicate voting against the same. 

9: That in the Senate itself the proposals y were approved by 
only 37 to 35 : and that there was considerable feeling over the 
result that a further motion to refer. the matter back to the 
Syndicate was Li moved but with the same result, 


À (Sd.) G. A. Naia 
This protest was returned by the Registrar on the 14th 


March 1916 on the ground that Regulation 54 provides only for 
protests against resolutions of the Senate’ and not for protests 


against rulings of the Vice-Chancellor, that on points of order the 
Vice-Chancellor was the sole Judge under Regulation 50 and that 


.his rulings were not to-be questioned; . The Registrar: also in- 


formed Mr. Natesan thatthe Syndicate required thatthe para- 


graphs of his protest calling in question the rulings of the Vice“ 


Chancellor should be deleted before action could be taken under 
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‘Regulation 64. Objection was also taken to the- statement 
in paragraph 8 of the protestas to what took place in 
the Syndicate and Mr. Natesan was asked to delete this para- 
graph also. from his protest. On the 17th March 1916 Mr. 
Natesan ‘wrote back saying shat he was unable to find any provi- 
sion either in the Act or in the Regulations which empowered 
the Syndicate to call on him to make alterations ‘but that he was 
prepared to cortect any misstatements of facts to which his 


. attention might be drawn-by the Syndicate. He resubmitted the 


protest. and requested that further action might be taken under 
Regulation 64. On the 222d March the Registrar of the Univer- 
sity wrote to Mr. Natesan informing him that he was directed to 
state that the Syndicate was not required or authorised to circulate 
protests against rulings of the Vice-Chancellor -and was not pre- 
pared to doso. Mr. Natesan wrote back on the 26th March 
pointing out that he was not objecting to the ruling of the Vice- 
Chancellor but to the resolution of the Senate, that the Syndicate 
had no power under Regulation 64 to withhold the protest ‘and 
that if the Syndicate persisted in the action he would be com- 
pelled to take steps to vindizate his own rights amd those of the 
Senate. To this letter a reply was sent by Mr. Dewsbury on the ` 
29th March stating that his letter of the 26th March has been 
considered by the Syndicata and recorded. Mr. Natesan on the 
4th April again wrote to the Registrar stating that the’action of 
the Syndicate was (to use kis words) “illegal, high-handed and a 
gross encroachment on the rights of Fellows,” that he was not 
prepared to let the matter rest there and that he would take all 
steps “to make the Syndicate realise that-they cannot trifle with 
the rights of the Senate in any manner.” The Registrar on the 


‘6th April sent a reply to Wir. Natesan stating that his letter had: 


been considered and recorced. Thereupon Mr. Natesan present- 
ed the present application and obtained a rule under Section 45 
of the Specific Relief Act. 

The facts set out by Mr Natesan in his affidavit have not been. l 
controverted but various legal objections have been taken in the 
affidavit of the Registrar of the University as to the maintainabi- 
lity of the application. The grounds taken are : : 


1, thatthe Syndicate is not a Corporation and- that “the 
application under Section 45 of‘the rapona Relief: Act: is not 
competent : Í 


; 
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2. that Regulation 64’of the University Regulations affords 
ño absolute legal right as it only applies to the internal manage- 
ment- of the affairs of the University and that the aia 
hö personal right which has been injured: ~~ 


3. thatthe application being to compel the Syndicate to circu- - 


late the protest to the members of the Senate who were -present 
at the meeting and several of whoni were resident in the moftfusil 
and outside the local limits of the Ordinary Original Civil Juris- 
diction of this Court, it was a matter where the act would not be 
done or forborne within the local limits :- 

4, that the applicant has other specific and adequate legal 
remedies in that he can present a petition to the Government 
direct or-move the Senate to annul the decision of the Syndicate 

complained. of, or move the Senate to rescind , or modify the 
~ original resolution or bring’ an action to set aside the resolution 
if it were ultra vires: 

5. that the relief sought is not complete. as the Senate has 
power to. overrule or modify Regulation 64 or to confirm the 
decision of the Syndicate which is under the control. of the Senate : 

6,- that the Syndicate had the right to decide-and. decided 
that.the protest was not a protest against-the resolution ‘of the 
Senate but was a protest against the ruling of the Vice-Chancellor : 

7. that as the ruling of the Chairman on ‘points of order was 
conclusive neither the Government nor this Gourt could entertain 
any appeal against the ruling : : 

8, that the Syndicate was not bound to circulate any protest 
irrespective of its form and contents and that having a discre- 
tion and having exercised it, it could. not be ee by any 
Courts : ` 

9.: that Regulation 54 applies ae to any resolution of the 
Senate which requires the sanction of the Government to become 
æ regulation ; and : r 

10. that the resolution in question in substance merely 
. recordèd the sanction accorded by, the Senate under Regulation 
96 (iii) and that it does not require any sanction of the Govern- 
ment but was within the competence of the Senate onder the 
old and new Universities Acts. E 

`- Before'dealing with these ‘objections it is necessary to COND- 
sider the provisions of the Universities ‘Acts of 1857 and 1904 in so: 


far as they relate to the matters in ‘controversy. The Universities 
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Act of 1857 constituted the Shancellor, Vice-Chancellor and the 


-Fellows ofthe University 3 Body Corporate “for the -better 


encouragement of Her Majesty’s subjects of all classes: and 
denominations within the Presidency of Fort St. George and 
other parts of India in the pursuit of a regular and liberal course 
of education and the University was established for the purpose 
of ascertaining by means of examinations, the persons who have 
acquired proficiency in different branches of Literature, Science, 
and Art, and rewarding them by academical degrees as evidence 
of their respective attainments and marks of honour-proportioned 
thereto.” S. 8 of the Ast vested in the Chancellor, Vice- 
Chancellor and Fellows the entire management of,. and superin: 
tendence over, the affairs, zoncerns and property of the Univer- 
sity and authorised them to act in such manner as appeared 
to them best calculated to promote the purposes intended by ‘the 
University. The Universizies Act of 1904 increased the scope 
and functions of the old University but restricted its freedom of 
action by bringing it undar the control of the Government in 
respect of the several impcrtant matters. Under S. 3 of the Act 
of 1904 the University was deemed to have been incorporated 
for the purpose inter alia of making provision for the instruction 
of students- with power =0 appoint University Professors and 
Lecturers. S. 15 of the Act vests the executive Government of the 
University in the Vice-Chancellor, the Director of Public Instruc: 
tion and not less than seven or more than fifteen Fellows elected 
in a manner provided by the Regulations. S.'250f the Act 
enables the Senate with tle sanction of the Government tio make 
regulations consistent witk the present Act and the Act of Incorpo- . 
ration (as amended by the present Act) to provide for all matters 
relating to the Univers-ty. The section goes on to state a 
number of matters as.to which Regulations could be made- but 
this is without prejudice +0 the generality of the- powers given by. 
S. 25. In pursuance of 8. 25 Regulations were made and sanc- 
tioned which deal with various matters. concerning the internal- 
management of the University. Regulation 64 provides that any 
member intending to prozest against a resolution of the Senate 
should give notice in wrising of his intention to the Registrar, - 
within forty-eight hours Irom the date of the meeting at which 
the resolution was passec and within one week from such: data. 
lodge his protest with th2 Registrar, ae E epee 
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' The Syndicate is thereupon directed to ‘cause the protest to. 


be printed and circulated to each member who was present at the 
meeting with a request thai he will record a-vote for three 


roembers of the Senate to form a Committee to prepare a memo- . 


randum in support of the resolution and the Syndicate has to 
submit the protest and memorandum together with a copy of 
the resolution for a consideration and orders of the Governoz-in- 
Council’ Regulations 87 to 98 relate to the powers and duties 


of the Syndicate. It is only necessary for the purpose of this- 
application to refer to Regulation 96, clauses (iii), (viii) and (x). - 
Clause (iii) gives the Syndicate powər to nominate University - 


Professors and Lecturers, to define their duties and fix their 
remuneration, and to report any such proposed arrangements to 
the Senate for its sanction, Clause (viii) empowers the Syndicate 


to draft such regulations as may from time to time be necessary . 


and to submit them to the Senate for approval, .and clause (ix) 


empowers it to make its own Standing Orders and, subject to the. 


regulations of the University, to regulate the disposal of its own 
business. 


It will thùs be seen that the scheme of the Act is to vesi in 
' the Senate power to make rules dealirg with general matters and 
to leave it to the Syndicate to apply tae general rules framed by 
the Senate to the facts and exigencies of each particular case. In 
some matters, however, Regulations 95 and 96 give the Syndi- 
cate exclusive powers uncontrolled by the Fellows. - 


` The first objection taken by the Advocate-General relates to 
the form of the application. It is contended that. the Syndicate is 
nota Body Corporate although ihe Senate is one and, that the 
petitioner should have proceeded if at all against the Senate. It is 
also contended that if he has any remedy against the Syndicate he 
must proceed against each of the members composing the Syndi- 
cate individually and serve them individually and not through the 
Registrar of the University. As I have already pointed, out, 
“ 15 of the Universities Act vests tae executive Government 
in a body of persons called the Syndicate. The whole body is to 
‘act under Regulation64. Though in respect of a great many 
matters ‘the Syndicate can only act under the orders or with the 
sanction of the Senate there are other matters in which they have 
‘independent powers or the sole right o? :initiative. Regulation 64 
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directs the duties to be done by the Syndicate and gives the Senate 
no powers. It cannot be said that as regards the latter class of 
cases the Syndicate is the agent of the Senate nor is there any 
cause of action against the Senate as a body for the simple reason 
that it has no duty to perform under Regulation 64. There is so 
far as I can see, nothing to prevent a mandamus being directed 
to the Syndicate as the executive body constituted by the Act. The 
practice in English Courts seems to be that where the application 
is to compel some public officer or body to perform a public duty 
the persons are not named but are proceeded against under their 


` official title. For example, writs of mandamus have been issued 


to Justices of a County, inhabitants of a Parish, Churchwardens, 
Overseers, inhabitants, and bailiffs of a.town, the Keepers of the 
Common Seal of a University, the Assessment Committee of a 
borough, the Registrar of the British Pharmaceutical Society etc. 
There has been, so far as I can see, no objection. taken. in any of 
the reported cases on ths ground that except in the case of 
Corporations all other public bodies should be proceeded against 
in the individual names of the members composing them. | 


In the case of public duties to be performed by persons hold- 
ing: public offices it is clear that the mandamus will bind and can 
be served on the successor in office of the person who refused to 
perform his. duties and I am of opinion that where persons hold- 
ing the office are a statutory body fluctuating from fime to time 
and who bear an official designation given to’ them by statute the 
proper course ‘is for the proceedings to be instituted against the 
body in its official designation and not against each of such 
persons individually. So far as the authorities in India, go, there 
are a number of cases where proceedings have been taken against 
‘a statutory body in its official name when the body was proceeded 
against by way of mandamus. (See In the matter of Rudra 
Narain Roy, 11n the matter of Purno Chundra» Dutt 2 and Provas 
Chandra Roy, in re). 3 Tke rule in the above cases . was obtained 
against the members of the Board of Examiners of the Pleadership 
and Muktyarship and Attorneys Examinations. In the present case 
appearance has been entered by the members of the Syndicate 
and it is not suggested tat there has been any hardship or 
et The objection is purely. technical and can, if neces. sary 
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be easily cured by a formal amendment. . I do not think that tha 
objection is ‘fatal to the application. : 


It is next contended that the members of the Syndicata ‘of 
the Madras University are not.“ persons holding a public office ” 
within the meaning of S. 47 of the Specific Relief Act and thai 
the ‘Yemedy, if any, is against the Senate, Although the word 
‘public servant’ had been defined in some ‘Acts (for example the 
Civil Procedure Code and the Indian Penal Code) there is “no 
definition of the word in ‘the General Clauses Act. “ Public 
office”, I take it, means any office created by the legislative or 
ether lagi) authority for the purpose of discharging functions 
which affect the public generally or-any particular section theréof. 
The Universities Act created a public body to carty ‘out cértain 
defined public objects. It created a corporation vested with-povrérs 
to carry out various objects for which the University was created. 
As part of the machinery and for the better carrying out of the 
public objects contemplated by the ‘Statute it. has by -S. 15 
constituted a body of persons called the Syndicate ‘in whom: is 
vested the executive Government of the University. ‘I find’ it 
difficult to see-why the members of a: statutory body -so:consti- 
tuted are not persons holding a public office. The word “person” 
in the General Clauses Act of 1868 which was in force at the date 
of the passing of the Specific Relief Act is defined. as “ including any 
company or association or body of individuals whether incorpor- 
ated or nof:’’ so that the words “ person holding a-public office ” 
in S. 45 would also include a body of persons holding . that’ office 
even though that body has not been incorporated or constituted a 
Body Corporate. 


It is argued by the, Kavouses- Ganerl that the definition i in 
the. Civil Procedure Code affords.a valuable guide in construing 
S. 45 of the Specific Relief Act and that one important. test, would 
‘be whether the person holding a public office receives.any emolu- 
ments. Reference was also made to 8 Bingham 91 where. Best, 
C: J. was of opinion that everyone who was appointed to discharge 
a public duty and received compensation in whatever shape 
whether from the Crown or otherwise: was.a public officer. ‘This 
definition is not exhaustive. Courts in England. -have issued .a 
mandamus against Poor’ Law, Guardians, ‘Town, Councillors, 
Church wardens, and other purely honorary publie officers. - There 
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is, sO far as I can see, nothing to: prevent a person `from'under- 
taking public duties without receipt of emoluments. ° The test is 
not whether a man receives any emoluments but the nature of the 
acts to perform which he is appointed or which he is legally. 
liable to perform. Neither she Civil Procedure Code nor. the 
Penal Code are in pari materia with the Specific Relief Act and 
I'do not think the definition there given for certain specific pur”, 
poses in connection with the provisions of those Codes can be 
taken as a general and authoritative definition of „the term 
‘public servant.’ - | 


As regards the argument that the Senate should be ATN 


‘against and not the Syndicete, it is clear from Regulation 64° 


that it is the Syndicate and aot the Senate which is to- perform 
the functions specified in the Regulation. When a smaller body, 
is constituted from out of the members ofa larger body and 
certain specific functions are allotted to it either by Statute or by 
Regulations having the forcs of law a party aggrieved by any act, 
of the smaller body which act is within its special competence 
cannot proceed against the iarger body (Bholaram ae ve 
The. Corporation of Calcutta) 1. ; , 


The next contention is that the present application is only 
to-enforce'a duty imposed by Regulation 64 and that the‘duty is’ 
not one under “any law for the-time being in force,” as required’ _ 
by S. 45 of the Specific Relief Act. The question is whether 
the Regulations framed urder the Universities Act can be` said: 
to- be“ Jaws for the time being in force” within the meaning ‘of 
9, 45 of the Specific Relief Act. The -Universities' Act’ 
provides for regulations being made as to matters.not specifically: 
dealt with by the Act. I sets out the objects for which the 
Body Corporate has beer established by the legislature and 
S. 25 empowers the Senate with the sanction of the Govern- 


‘ ment to make regulations consistent with the Acts of 1857 and 


1904 to provide for all matiers relating to the University. It isnot’ 
disputed that regulations were duly made and sanctioned by the’ 
Governor-in-Council as required by the Universities Act of 1904. 
I ám -of opinion that the regulations must be read as supplement- ' 
ing the Act, being of the nature of what has been called sùbordi-'. 
nate or delegated legislation. The effect ‘of- the regulations made’ 

in peu ofthe powers conferred by the Acts of legislature | 
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has been considered in numerous cases and ‘the result .of the 
authorities is, in my opinion, to give the rules or regu-ations 
made-under Statutory power the same validity and binding force 
as the sections of the principal enactment.: In Hopkins v. The 
Mayor etc, of Swansea, the question arose as to the validity of 
“certain bye-laws made by the Corporation. Lord Abinger, C.B. 
was of opinion that the bye-laws had the same effect witain its 
limits and with respect to the. persons upon whom it lawfully 
operates as an act of Parliament has upon the subjects at large. 
In Willingale v. Norris 2, the binding force of regulations made 
under a Statute was considered and discussed and it was held 
that where a Statute enables an authority to make regulations a 
breach of the regulations so made under the Act becomes fcr the 
purpose of obedience or disobedience a provision of the Act. Lord 
Alverstone, C. J. observed “ If it be said that a regulation is not 
a provision of an act, I am of opinion that Reg v. Walker 3 is an 
authority against the proposition. I should certainly have been 
prepared to hold apart from authority that where a Statute enables 
au authority to make regulations, a regulation made under tke Act 
becomes for the purpose of obedience or disobedience a provision 
of the Act.” Mr. Justice Bingham and Mr. Justice Walton were 


of opinion that to break a regulation made under the authority 
of a Statute is to break the Statute itself. In In re Langlois v. 


Biden +, Lord Esher considered that the rules made as to costs 
in County Courts under the provisions of the County Courts’ Act, 


` 51 and 52 Vic. Ch. 43, had statutory force and that the Aci and 


the rules should be considered as ons enactment. In Kruze v. 


Johnson 5, Lord Russell opined that bye-laws if validly made 
have the force of law within the sphere of their legitimate opera: ` 
tion, So far as the Indian. authoritias go there is ample ground’ 
for holding that bye-laws or regulations can be enforeed by a 


_ writ of mandamus. In Narendra Nath Basu'v. H. L. Stephen- 


son &, the object of the mandamus was to enforce rules made’ 
under the Medical Registration Act. In In the matter of Rudra 


Narain Boy 7, In the matter of Purno Chandra Dutt 8 and 


In re Provas Chandra koy 9, 9 , the object of the mandamus was to. 


. 1, 4Mand W. 621. - .- + & (1909)1 K.B. 67, 
8. (1875); L.R.10Q.B.965. - 4, (1891) 1Q. B. B49. 
5. (1898) 2Q.B. 91. ` 6. (1914) 19°C. W.N. 129. 
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ehforte riiles made undér the Legal Practitioners Act'as to the 


- examination and admission of Muktyars. I can find no authority 


for limiting fhe meaning of tke words “law for the time being’ in 
force ” to Acts passed by the Legislature’so as to excludé rules 


and regulatioris or bye-laws made ander pone specially reserved 


in legislative enactments. fae 


As regards the contenticn that the protest of Mr. Natesan 


was only a protest against ths ruling of the Vice- Chancellor and 
that the Syndicate had a discretion to withhold the protest 


_ or direct amendments, I am cf opinion that the protest which 


has been set out.in detail is both in form and substance a protest 
against the resolution of the Senate. Mr. Natesan no doubt calls 
jn question the ruling of the Vice-Chancellor but the arguments 
by which he seeks to strengthen his contention cannot alter the 
nature of the. document. He begins by stating that the document 
which he sends was a protest against the passing of the resolu- 
tion and there can be little. doubt that he was acting under, 
the provisions of Regulatior 64, his object being not to get a 
reversal of the ruling of the Vice-Chancellor from the Government 
but to prevent the resolution of the Senate from -receiving its 
sanction and thereby becoming a valid regulation. I find it difi- 
cult to see how the’ protest can be said to be a mere pees 
against the ruling of the Vice-Chancellor. 


Tt has been argued that itis not open to any member wha 
protests against a resolution of the Senate to strengthen his case 
by. venturing -to dissent from the ruling of the Chairman even 
though such ruling might have materially affected the discussion’ 
of the matter in hand by withdrawing relevant and material 
questions from the consideration of the meeting. It is no doubt 
true that under Regulation 60 the Chairman was to be the sole 
Judge on any point of order and that under the general Law 
rulings of the Chairman are binding and conclusive so far as. the 
meeting over which he presides is concerned. Ican find no 

authority for the proposition that a resolution passed at a previous 
meeting cannot be set aside by the General Body which composed’ 
it in a subsequent meeting on the ground that the ruling of the 
Chairman of the previous meeting was erroneous. Henderson -v. 
The Bank, of ‘Australasia 1, is against the contention’ ‘raised. 

blade sanction of the execusive government is necessary for the 


"4, (i890) 45 Ch. D. 880, 
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purpose of giving validity to resolutions passed by a- Corporation, 
it is certainly competent to the Government to ‘consider the 
allegations made by the dissenting members .of the public body 
as to what took place at the meeting and to withhold assent if it 
should..think that an erroneous decision was arrived at by the 
majority in consequence of relevant and material amendments 
being ruled out by the Chairman. As regards the discretion of 
the Syndicate to‘ withhold the protest or to demand its amendment, 
I am of opinion that Regulation 64 gives no such discretion. 
Regulation 64 gives an absolute ‘right to every Fellow of the 
Senate to protest against any resolution passed by the Senate. The 
duties of the Syndicate in the matter are purely executive. . It is 
only a body which has to forward the protest to the Government 
with the memorandum representing the opposite point of view. 
Regulation 64,neither constitutes it a judicial nor a quasi-judicial 
body and it is difficult to see what right the Syndicate has to 


dictate to any Fellow what his protest should contain or what it 


should omit. There is no discretion vested by Regulation 64 in 
the Syndicate. 


It is argued by the Advocate General that the Syndicate has. 


the inherent power of refusing to send up protests which contain 
-blasphemous, scandalous or highly defamatory rnatter. As there 
is not a scintilla of a suggestion in the’ present case that the 
protest sent in by Mr. Natesan contains any such matter, it is 
unnecessary to consider whether under Regulation 64the Syndicate 
has even that power. Very ‘probably ithas. As regards the 
argument that the Syndicate may lay itself open to an action for 
defamation, all I can say is that there will be ample privilege if a 


statutory body acting in obedience to a Statute does something ~ 


which might otherwise be actionable. It is no doubt true that 
where a public body has a discretion which it exercises bona fide 
the Court in an application for mandamus would not constitute 
itself an appellate authority and go into nice questions as to the 


soundness.or otherwise of the exercise of the discretion by the f 


public body complained against. The case is, however, different 

where .a public body erroneously assumes that it has a discretion 

which it does not possess in law and then seeks to defend an 

application for-mandamus on the ground that it has exercised & 

discretion which Courts ought not to review. Iam- of opinion 

that so far as the facts of the present case go,the Syndicate had 
91 i 
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no power to require Mr. Natesan to omit or adi.anything to his 
protest and that their duty was to have received ‘the protest.and 
proceeded under Regulation 64 and forwarded it and the memo- 
randum, drawn up by three members elected by the Senate, in 
favour of the proposition to tke Government for their orders. > 

‘As regards the contention that Mr. Natesan has got other 
adequate legal remedy, I finc it difficult to see what other 
adequate legal remedy-he has. Itis well settled by a series of © 
decisions that were a Corporation or public body has a statutory 
duty ofa public -nature towards another person a mandamus will 


- lie t0-compel its: performance at the suit of any person aggriev- - 


ed by the refusal to perform the duty- unless there is another 
remedy “equally convenient, speedy, beneficial and effectual” as 
the mandamus and that by remedy is meant, not a remedy by act 
of the party but remedium jurzs or “some specific legal remedy 
or a legal right.” I need only refer to Re: Barlow1, R. v. 
Archbishop of Canterbury 2 , R. v. Leicester Union 8, The Queen 
v. Price 4 , The Queen v. Thomas 5, and In re Nathan. 6. 


In the present case the a_ternative remedies suggested are (1) 
a petition to the Government direct ; (2) a motion in the Senate 
to annul the decision of the Syndicate complained of or to rescind 
or modify the original resolut-on or (3) an action to set aside the 
resolution if it were vltra vires. 


As regards petitioning the Government direct, it is difficult 
to see how it can afford any adequate remedy. Reference was, 
made by the ‘Advocate General to the remedy by way of petition 
of tight as affording an analogy. It has no doubt been held in 
England that Courts will not issue a mandamus in cases where 
the party could submit a petit on of right but there is no analogy 
between a petition of right in England and a petition which every 
subject m India is, under the zules framed by the Government, 
permitted to present. The fiat on a petition of right is granted 
“as a matter of invariable grace by the Crown wheriever there is a 
shadow of claim, it being the constitutional duty of the Attorney 
General not'to advise a refusal of the fiat unless the clainy is frivo- 
lous, ”: Jn re Nathan 6. The procedure is governed ‘by the’ Peti. 
tion of Right Act of 1860 (22 and 24 Vic. Ch. 34). | 


1. (1861) 80L. J. Q. B. 371. ~2. (1812) 16 Hast 117, 136—104 E. RB. 760. 
8. (1899) Z Q. B. 632. - ' 4 (1871) L. R.6 Q B. Gases. T0. k 
5. (1892) 1.Q. B. D. 426. > ' (1884) 12 Q.B. D: 461; 
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A motion in the Senate will not carry with it ‘the: nécessary 
consequences of a reversal of the Syndicate’s order as it’ is open to 
the majority of the Senate’ to resolve not to act in the matter. 
The remedies are not legal remedies and no authority has been 
cited for' the proposition that a mandamus will noé lie because if is 


& .rewami | 
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- open to the Public Body to changé its mind on à petition by 


party or in another meeting. As the resolution - of -the Senate’ ig 
inot.ultra vires no suit will lie to set it aside. | 

_ With regard to the objection in paragraph 7 of ‘the ‘counter 
affidavit ‘it is difficult to see how the fact ‘that’ the Senate’ has 
power to overrule or modify Regulation 64 can have any bearing 


on the present case. Every Statute or rule is capable’ of ` modi- ` 
fication but that contingency is no ground for refusing relief tóa 
person under a Statute or rule in force on the date of 


the application and trial. 

As regards the objection that Mr. Natesan has “no personal 
interest which has been injured by the omission complained of’ I 
am of opinion that Regulation 64 which conférs on every member 
of the Senate a right of appeal against resolutions passed by the 
Senate confers on the member, seeking to exercise the right, 
a special right which he can enforce. I doubt x very “much whether 
it is open to any other member of the Senate to insist on the 
protest of Mr. Natesan being sent up should Mr, Natesan resolve 
not to proceed with the matter any further. The rule of law 
that no person can institute proceedings in respect of wrongful 
acts of a public nature which do not specially aftect himself does 
not apply to cases where there is a distinct private injury separable 
from the wrong to the public. 

I shall now deal with the objection that Regulation 64, 
though in terms applicable to all resolutions, should be confined 
only to the resolutions of the Senate which require the sanction 


of the Government to become valid regulations and that as the 


resolutions in question in substance merely record the sanction 
of the Senate under Regulation 96 (iii) the arrangements proposed 


by the Syndicate do not require the sanction of the Government 


and so do not come within Regulation 64. 

S. 25 provides that the Senate may, with the sanction’ of the 
Government, make regulations consistent with the -Act of Incor- 
poration and with the Act of 1904 to provide for all matters rela- 
ting to the University. It is clear from the Section that whenever 
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a new regulation has to be made or an existing regulation has 
to be altered the sanctien of the Government is a condition pre- 


, cedent to its validity. The approval of the regulations by the 


Governor-in-Council would not give them validity if not-other- 


wise legal. Their validity. has to be determined by Courts 


when they are properly b-ought before them (Kruse v. ,John-' 
son) 1. Other cases are provided for by the: Act where the | 
sanction of the Governmens has to be obtained, for example, affi - 
liation or disqualification of colleges. There is nothing in‘ the Act 
which requires the sanctiona of the Government except in cases 
where sanction is specifically stated as being required. > In matters 
falling outside the scope oi the provisions requiring sanction, the 
Senate is an autonomous body having full powers of action so long 
as it confines itself within the scope indicated by the Acts. S. 8 of 
the Act of 1857 vests in the Chancellor, Vice-Chancellor and 
Fellows the entire management of, and superintendence over, the 
affairs and concerns of the University and except where specific 
limitations are imposed they are empowered to act in such manner 
as may appear to them bes; calculated to promote the. purpose in- 
tended by the University. 3. 4 of the Act of 1904 provides that all 
the duties and liabilities imposed upon the University and the 
powers conferred by the act of 1857 upon the Senate shall be 
vested in and exercised by the Senate constituted by the Act of 
1904. Although under the principal Act the Governor-in-Council 


. has power of interference cnly in certain matters, Regulation 64 


framed under the Act gives the Governor-in-Council power to 
pass orders in respect of every resolution of the Senate. where any 
Fellow protests against she resolution. I am of opinion that 
Regulation 64, in so far as it purports to vest any power in the 


Government regarding resolutions of the Senate, not amounting to 


regulations under S. 25 >f the Act or any resolution of the 
Senate over which a special power of interference is not conferred 
by the Act, is ultra vires. No doubt S. 25 of the Act gives 
power to the Senate to meke regulations in respect of all matters 
relating to the University so long as the regulations are not in- 
consistent with the Act. I is argued that there is no inconsistency 


| with the Act where the Senate with the concurrence of the 


Government resolves that in cases where there is single dissenti- 


ent member or any resolusion of the Senate the right of ultimate 
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..decision.shall vest-not in the Senate but in the Government and 
that there is nothing in the Act to render Regulation 64 illegal. I 
am of opinion that where a Statute expressly or by implication 
leaves the determination of certain matters to the Body Corporate 
created by it, it has now power to delegate its authority’ on 
. matters within its competence to a third person. e 
The.next question is whether the proceedings of the Senate 
complained of against by Mr. Natesan are regulations’ which require 
the sanction of the Government. It is conceded in this case that, 
if.any one of the matters dealt with by the resolution of the Senate 
protested against is a regulation or a matter for- which the sanction 
of the Government-is necessary, Regulation 64 would in terms 
apply to it. The word “Regulation” has not been defined 
either in the Universities Act or the Genera] Clauses Act or so far 
as I‘can see in .any of the Acts of. the Indian Legislature. The 
word is defined. in the -Century Dictionary as “a rule or order 
prescribed by a superior or competent authority. as to the actions 
of those under his control’; and also as“arule prescribed by a 
Municipality, Corporation or Society for the conduct of third per- 
sons dealing with it.”. It is.defined in Murray's Dictionary as “a 
rule prescribed for the mandgement of some matter or for the 
regulating of conduct ; a governing precept or direction, a stand- 
-ing rule’. The scheme of the Act seems to be that general rules 
framed as to matters within the competence of the University are 
to be made by the Senate with the concurrence of the Government 
and that.the Syndicate’s powers are purely executive and limited 
to the application’ of those rules to the facts and exigencies of 
‘particular cases as they may arise. If is only in the application 
of the general rules made by the Senate to particular cases that no 
sanction of the Government is necessary, Under the regulations 
framed by the Universities Act it is open to the Syndicate to 
bring forward new regulations or amend the old ones. Regulation 
96 (viii) empowers the Syndicate to draft such regulations as may, 
from time to time, be necessary and to submit them to the 
Senate for approval. The Syndicate is also empowered under 
clause (iii) to nominate University Professors and Lecturers,-to 
define their duties and fix their remuneration, and to report any 
such proposed arrangements ‘to the Senate for its sanction. 
Clause (ix) empowers the Syndicate to make its own standing 
orders and, subject to the regulations of the University, to regulate 
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l the disposal of its own business. In the case of clause (ix) 
no sanction of the Senate is necessary as in the case of clauses © 
‘ (iii) and (viii). Where the Syndicate purports to act under 


clause (iii) or (viii) and tha Senate gives its sanction to the 
Syndicate’s proposals the real test for the purpose of seeing 
whether Regulation 64 is applicable is whether the Act done in 
fact amounts to the making of a regulation irrespective of the 
form in which the sanction’ of the Senate is sought to be obtained. 
If, in substance and in effest, what is actually done is the making 
of rules of general applicability and‘not the mere application of 
such rules to any given set of facts, 1 am of opinion that Regu- 
lation 64 would apply as the Senate would be setting their 
approval to a matter in wkich the Government has a voice. In 
the present case the Syndicate made certain rules set out in 


' Appendix A to the Agenda Paper. They were called Standing 


Orders and were submitted to the Senate for approval ‘under 
Regulation 96 (iii). Item + of the Agenda paper runs as follows :— 
“ The Syndicate presents to the Senate for sanction under Regu- 
lation 96 (iii) the Standing Orders printed as Appendix A relating 
to the appointment and duties of University Professors.” o 


Mr. Hunter will movs that the sanction of the Senate be 
accorded to the arrangements embodied in these Standing Orders. 


Mr. K. B. Ramanathan has given notice of the following 


ti 


amendments “....... Meets ete Shr Siena E i- 


Appendix A is headed “ Standing Orders adopted by the 
Syndicate in connection with the University Professors and their 
duties.” It is divided intc two parts, ‘General’ and ‘Special’ and 
I have little doubt that some of the Standing Orders proposed are: 
really general rules framed and are in effect regulations. For exam- 
ple Rule I of Appendix A provides that ‘University Professors 
shall be appointed by the Syndicate subject to the confirmation of 
the Senate, and His Excellency the Governor-in-Council.” So far 
as the Universities Act is concerned, 5. 25 (e) vests in the Senate 
the duty of making regulations regarding the appointment of 
University F'rofessors and Lecturers and the fixing of their duties. 
It is clear from the Act that not only. as regards the appointment 
but as regards the making of-general rules fixing their duties, the 
power is vested not in the Syndicate but in the . Senate. ‘Having 


t 
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regard to S. 25 (e) it would appear that University Professors and 
Lecturers are not officers. or servants of the University like the 
Registrar and :other officers and servants. . All that S. 15 of the 
Act says is.that the executive Governmeut of the University shall 
be vested in the Syndicate or in other words, the duty of the 
Syndicate is simply to carry out the rules and regulations framed 
by- the Senate. It is no doubt open to the Senate to ask the 
Syndicate to submit the names of persons who, in the opinion of 
the Syndicate, are qualified to be University Professors ; but the 
function is solely advisory. Regulation 96 (ii), if it is not to be 
treated as ultra vires, only gives the Syndicate the powez to 
nominate : University Professors and Lecturers and to propose 
what the particular professor nominated ought fo do. The pows 
der to define their duties and to fix their remuneration can only 
refer to the particular. persons nominated. It cannot give the 
Syndicate general power to appoint University Professors or -~ to 


make general rules fixing their qualifications, duties and remunera: . 
tion generally in respect of all future appointments without confi- 


ning itself to the particular appointmerts in question. Rule- (1) 
of Appendix A which reverses the ordez of procedure and which 
vests the power of appointment on all future occasions in she 
Syndicate and only leaves to the Senate the power to confirm the 
appointment or not and which further introduces the-new condi- 
tion of Government sanction is, in my opinion, a regulation. The 
power of appointment being sought to be vested in the Syndicate, 
it will not'be open to the Senate to appoint a person and its power 
will be limited simply to confirming or refusing to confirm the 
appoumens made by the Syndicate. ` 


In construing rules. or bye-laws of public representative 
bodies constituted by the legislature for essentially public purposes, 
Courts have always given a benevolent interpretation and have 
been slow to condemn them as invalid or ultra vires (Galloway 
V, Mayor of London! and Kruse v. Johnson 2); aad 
in considering clause (3) of Regulation 96 and .S. 25 and the 


other provisions of the Act, I think the only way to. 


reconcile the various provisions. and to treat clause 3 as intra 
vires isto adopt the construction I have ‘indicated. Rule 3 of 
the General Rules gives the Syndicate the absolute power of 


dismissal which is nowhere conferred on it by the Act, The powar — 


1. (1866) L. R. 1-H. L. C. 84. 2. (1898) 2 Q. B, 91, 
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of dismissal is ‘incidental to the power of appointment and goes 
with that power, so:that the power of dismissal cannot be in.the - 
Syndicate and any general rule giving that power would be a regu- 
lation. There are‘other rules in Appendix A which are regulations 
but: if, is unnecessary. to go into each oftthem in detail as I am.of 
opinion that Regulation 64-would apply if any one or more of the 
resolutions of the -Senate,are. enn requiring Government 
sanction. 

The main contention of the Advocate General was that 
because the Syndicate put them forward under Regulation -96 (iii) 
as their proposals and-not as regulations and. the Senate adopted 
them as such they cannot be called “ regulations ” whatever their 
effect may be. It was suggested that because the agenda paper 
stated that, the proposals wers under Regulation 96 (iii) the Senate 
had no power to pass them as Regulations under Regulation 96 
(iii) and that, if what the Senate did amount to passing of regula- 
tions they are ultra- vires and no mandamus should be granted in 
respect of such resolution. Reference was .made to cases where 
resolutions of companies were set aside or declared ultra vires, - 
when the notice; convening: the meeting: did not specify that a 
particular resolution would be proposed at the meeting or where 
the resolution as actually passed was entirely different- from the 
one notified to be proposed at the meeting or where owing toa 

ruling of the Chairmen, the Corporation was misled into believing 
that they were doing something totally different from what they 
intended to do or had met tor the purposes of doing. I do not 
think that these cases have any bearing on the facts of the present 
case. With the correctness of the ruling of the Chairman, we 
haye no concern. This is a matter for the consideration of the 
Government when it considers whether sanction ought or ought 
not to ‘be accorded. The ruling of the Chairman. that pro- 
posals which are not regulations are regulations, would not, if they 


wete passed, empower the Governmert to interfere and the 


converse is equally true. Ii will be seen that - both under Regula- 
tion 96 (iii) and 96 (viii), what is brought forward by the Syndi- 
cate is only a proposal that lias to bè sanctioned. Regulation: 
96. (iii) requires the Syndicate “to report any such proposed 


‘arrangements to the Senate for its sanction” and Regulation 96 


(viii) requires the Syndicats ” to submit the draft regulations to 
the Senate for approval.” If the Syndicate wants to amend the 
regulations, in force or draft any new regulations, it has to submit 
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its proposals to the Senate. If it has to nominate University 
Professors and Lecturers and define their duties, it has also to report 
its proposals to the Senate. If, ‘while purporting to act under 
Regulation 96 (ii), the proposals of the Syndicate amount to either 
new regulations or modifications of the old ones and the Senate 
accepts them, I find it difficult to see why such acceptance does 
not amount to the passing of regulations especially as there is 


nothing to prevent the -Syndicate sending up the--resolu-- 


tion to Government for sanction. If sanction is accorded by the 
Government can it be contended that the form in which the 
‘matter was brought up before the Senate is to override the substance 
of what the Senate did and that the regulation is invalid ? - What 
we have to see is the substance and not the form, for neither the 
Senate nor the Syndicate can, by a change of form or procedure 
affect the right of Government to veto rules which amount fo 
regulations or deprive a Fellow of his right to protest under 
Regulation 64. Appendix A purports to be Standing Orders adopted. 


by the Syndicate in connection with University Professors, If 


they are only’ Standing Orders and intended to be nothing but 
Standing Orders simply framed by the Syndicate to_ regulate its 
own affairs, they do not requiré any sanction by the Senate as 
they are covered by Regulation 96 (viii) and it is difficult to see why 
they. were sent up-to the Senate.at all. 


The Syndicate obviously intended that the Senate, by eae 


the proposed rules, should, in effect, frame rules binding on the 
Senate in all future cases. No explanation has been given why 
they were called Standing Orders in the Appendix if they were 
to be presented under Regulation 96 (iii). Where a series of 
proposals relating to a subject are submitted by the Syndicate to 
the Senate some of which are in effect regulations and some of 
which are mere matters of routine or applications of regulations 
‘to particular cases the mere fact that the Agenda paper says that 
they were submitted under one or other -of the clauses of Regula- 
tion 96 would not affect the right of Government to’ veto the 
proposals that are regulations or deprive a Fellow of the right 
to protest under Regulation 64, Though in the Agenda paper 
it is stated that sanction would be sought under’ Regulation 96 
(iii), it appears from the minutes that -no reference was made to 
Regulation 96 (iii) as the clause under which the proposition was 
actually moved,'-but.it- was: generally putas .a- proposition to 
92 i 
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which sanction was to be accorded by the Senate and this would 
also cover such of the proposals as were regulations and had to 


be moved under Regulation 96 (vill). The motion before the 


Senate was simply ‘that the sanction of the Senate be accorded 
to the arrangements embodied in the Standing Orders.. That 


) they are not Standing Orders within the meaning of Regulation 


96 (ix) is clear on the face of the proposals and it is unlikely that 


any Fellow of the University would: have been misled by the 


use of the term ‘Standing Orders’ into believing that the 
Syndicate was merely making rules for the regulating and dis- 
posal. of its own business with which the Senate had no con- 
cern under the regulations. I have little doubt that the members 
of the Senate, if they had read the- Agenda would have known 
that the Syndicate was really proposing a few new regulations 
for which it sought the approval of the Senate although itcalled 
them Standing Orders. The Fellows of the University when 
they. got notice of the meeting must like other. members of a 


` corporation or company be presumed to know. the Acts of the 


legislature-creating them members of a Body Corporate and 
the rules, regulations and bye-laws made thereunder and must be 
taken to have read the notice of meeting and the Agenda in the) 
light of the Act and regulations, Campbell's Case 1; Oakbank Oil 
Co. v. Crum ?. It appears from the Agenda that.the view that. 
some of the Fellows took was that the Syndicate was proposing 
regulations for acceptance, for we find that formal amendments 
were proposed to the proposals of the Syndicate and each -propo-’ 
sdl was treated in the same manner as the proposed Regulations 
under the Agenda. There is nothing in the affidavit of the 
Registrar to show that any member of the Senate was misled into 
believing that, because they were put forward under Regulation 
96, clause jii. the acceptance of the recommendations of the Syn- 


. dicate would not in effect be the passing of Regulations. Nor 


would the Regulations of the Senate be bad for want of proper, 
notice. Where. notice of the meeting and of the business to’ 
be transacted at the meeting have been given and where the 
Agenda sets out what is proposed to be done, it is no answer to 
say that the Fellows of the University did not read through the 
whole of the Agenda but stopped at page 5 and assumed that what 
wag set out in Appendix A would only be Standing Orders. On the 


. 1, (4869) 9-Ch. App. 22. | ` Qe (1882) 8 A.C. 65. 
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Agenda Paper the word’ “Appendix: A” is-printed' ‘in’ big’ letters 
andthe number. of. the’ page ‘is also- given`` presumably with 
the object: of drawing’ the attention of the’ members of the Senate 


to the proposals printed in’ eatenso in the Appendix. [It is no . 


answer to the validity of the resolution to say that a person who 
had ample: means of knowing what was going to be done did not 
choose to inform himself by turning’ over a few pages’ and seeing 
what was to:be done. I need only refer tó: Parker vw. South 
Eastern Railway Company 1 and. Richardson Spence and Co. 
and The “Lord Gough” Steam.Ship-Co. ve Minnie Rowntree 2.: 


= [n dealing with the validity or otherwise of the regulations 
passed by Companies or Corporations’ all that the law requires is 
that each member should receive. due notice of the meeting 
ańd should. have a fair warning of what was to be submitted to 
the meeting (Tvenson v. Henderson) 8. -When thisis done a 
resolution passed at the meeting will be valid even though ib is 
not in the identical terms of the resolution specified in the notice 
of meeting if it is in- substance covered by the notice, 
unless the law prescribes that the notice should be in a certain 
form or should expressly contain certain particulars. In Torbock 
v. Lord Westbury * it was held that a special resolution need -not 
follow the exact terms of the notice given but may be amended at 
the first-meeting. It was- a case under. S.- 51 of the Compa- 
nies Act. Notice was-given of-a‘resolution altering the-remuner- 
ation- of: the Directors ina certain manner. and at the meeting the 
resolution was amended. It was contended that the amendment 
to the special resolution required. fresh notice under S. 51- of 
the Companies Actas-the object of the notice was to inform the 
shareholders of the exact resolution to be proposed. Mr. Justice 
Swinfen Kady in overruling the objection held thatit was not 
necessary that the resolution passed at the meeting should be in 
identical terms with the resolution specified“in the noticé’of the 
intention to propose such resolution had been given. MacCozinell 
v. E. Prill and Co. Ltd., Š in no way shares the authority of Tor- 
bock v. Lord Westbury £, or introduces any new rule. It was a casé 
under §. 69 of the Companies Consolidation Act 1908 which ex- 
pressly provides that where an extvadrdinary resolution is proposed 
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to be passed at a general meeting the notice-must specify the inten- 
tion to propose the resolution as an extraordinary resolution. 
Mr. Justice Sargent was of opinion that, though under the 
Companies Act of 1862 any notice was good which sufficiently 
informed the share-holders of the intention to act by way of extra- 
ordinary resolution, the wording of S. 69 was imperative. In 
the present case there is nothing in the Universities Act or the 
Regulations which prescribes any particular form so as to bring 
it within the ruling in MacConnell v.. E. Prill and Co. Ltd., 1. 
I am of opinion that the resolution of the Senate was not ultra 
vires or invalid, Mr, Natesan has therefore the right under 
Regulation 64 to protest against the- resolution in question as 
the sanction of the Senate was given to proposals which, if 
approved of by Government would be valid regulations. The 
last point for determination is whether this is a case where the 
Court should exercise its discretion. and grant a mandamus. 
Though the granting of a writ of mandamus is ab the 
discretion of the Court, the discretion is not arbitrary but 
has- to be guided by fixed legal principles. Where a person 
has a legal right to the performance of a public duty and 
having no other effective maans of enforcing that right comes to the 
Court bona fide within a reasonable time after performance of the 
duty has been refused, the Courts have always issued a mandamus. 
I can find no grounds for refusing reliefs in the present case. All 
that the Advocate-General was able to state on this, part of this 
case was not of sufficient importance and that the granting of 
mandamus would encouraze frivolous applications. The questions 
in issue in this case are, in my opinion, of considerable public 
importance and Ido notthink that the Fellows of the Madras 
University will be. tempted to come to Court oftener than is 
necessary should a mandamus in the present case be granted. 


I agree that the rule should be made absolute with taxed 
costs. 
OA V.V. 


` 
e p a tebe 
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IN THE HIGH COURT OF _JUDICATURE: AT: MADRAS. 
O Present:—Mr. Justice Ayling and Mr. Justice Srinivasa 
Aiyangar. E a 3 
Ramanathan Chetty, minor ` Appellant * (2nd Plaintiff) 
through his next friend 
_ Valliammaiachi 
v. ; 
Kasi alkas Kathiresan Chetty Réspondents (Defendants). 
and others. 

PP E Sater yY shit—Bf ‘fect—Practics among Nattu- 
kottat Chetties: 

All that a salary chit means is that the agency shall not terminate before the 
expiry of the term fixed by it or rather the agenoy shall last for the period fixed 
after which date if may or may not be continued. It does not mean that after 
the expiry of the period fixed there is a fresh agency but only that the same agency 
continues, 

Appéal against the decree of the Court of the Temporary 
Subordinate Judge of Sivaganga in O. 5. No. 37 of 1913. 

The salary chit was as follows :—Salary chit executed on 
93rd Tai Sobhakrit (5-2-1904) in favour of S. R. M. A. R. Rama- 
swami Chettiar of Kanadukathan by Subramanyan, son of 
K. N. K. Kannappa Chettiar, residing at Lakshmipuram, hamlet 
of Kothamangalam. The pay I have agreed to accept for carry- 
ing on your business in the Salon? firm is 780 pagodas (Rs, 2,780). 
As I have settled my pay as Rupees two thousand seven hundred 
and thirty and received from you at Kanadukathan to-day Rs.1,000 
as capital to start the business, I shall after one month on my 
arrival at that place, take Rs. 1,820 for my pay, for the remaining 
salary amount, I shall on ascertaining from you take Rs, 455 in 
(after ?) 24 months. I shall carry on the business for 3 years as 
per your letter and shall then deliver to the person you may send 
in my place, the amount that you ask me to pay out of the 
principal amount and profits and obtain a letter signed by him in 
token thereof. I shall deliver this. and the balance amount 
along with the accounts of my transactions and balance sheets to 
your satisfaction at Kanadukathan. I shall then receive from you 
the balance of my salary Rs. 455 and this chit. 

Thus have I executed. | 

(Sd.) K. N. K. Subramanyan. 

E. V. Krishnaswami Aiyar, for Appellant. 


A. Krishnaswami Avy ar, for Respondent. 
* A, 8. No. 205 of 1915. : : 12th September, 1916. 
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<- The Court -delivered-the“following - - -m ->s -4s o1 > 


‘Judgment:—The agency n the case did not terminate at the 
expiry of the 3 years specified in the salary chit. All that the 
sålary chit means is—it- ‘must be remembered it is a business 
document—that the agency shall not terminate before 3 years or 
rather the agency shall last for 3 years certain after which date 
it may or may. not be continusd, It does not mean that after the 
expiry of 3 year's there ig afresh agency but only that the same 
agency continues. It is common knowledge that Chetty’s agents 
in foreign parts do usually stop for sometime after the period -of 
3 years, and they get their salary as agents till they return to the 
principal’s place of residence.’ The extra period in this case was’ 
unusually long but from Exhibit C it is quite clear that both the’ 
agent and the principal recognised that the agency did not stop. 
with the 3 years period, but sontinued till long after. The agent 
who was in Salone for much ‘onger than the 3 years period request- 
ed. permission of the principal to go to India on leave, the prin- 
cipal permitted him to do scand the agent on the expiry of the. 
leave went back to his duties as agent. We therefore come to the 
conclusion that there was only one agency which did not terminate 
on the expiry of the 3 years but continued till the agent’s. 
death. In .this view it is unnecessary to express any opinion 
on the question raised by the vakil for the appellant that if the 
agency had terminated at ihe end of 3 years and if the parties 
had entered into a special agreement either at the time when the. 
contract of agency wasenteredinto or at any time, thereafter as 
to the time when the agent was to account whether Art. 89 would 
apply to such a case or Art 115 or any other article. . 


We think therefore that the action viewed as an action of: 
account. against the agent is not barred by limitation. The 
vakil for the respondent contended that the present action is-not. 
one against an agent. or ais representatives, if such an. action 


would lie, for an account, but is really an action to recover money’ 


misappropriated by an agent and which is now in the hands of. 
his brother and in that-vizw the.action is barred in respect of the: 
whole or at least a very large portion of the claim. Fhe question 


- whethér the action would lie-against the undivided brother, and 


if it lies what exactly is tae nature of the-claim ‘which the'plain- 


`- tiff has put forward or is entitled to put forward, and-viewing 


ee sie le ee 


the action as one. not.for accounts against an agent or. his‘re- 
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presentative, whether such action is barred, are questions which Ramanathan 
we are not- dealing with here more: especially as the case had not - hetty. j 
been: tried except on the above question of law.. These questions Kast aliqs 


can be:raised-and argued in the Lower ‘Court, We. allow the aaa 
appeal-and remand the suit for disposal. Costs. will aside. - -. 
‘A'S. V. ee 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present:—Mr. J a Ayling and Mr. Justice ‘Srinivasa 
Aiyangar. - E i 
Nagappa Chettiar — others °.... Appellants * (Plaintiffs) 
Chidambaram Chettiar and others.. Respondents (Defendants). 
_ Limitation Act of 1908—Art. 89 Agency—Ter maT Caney and Test— Nagappa 
Practica among Naitukottai Chetties and Salary Ohit—Efect _ Chettiar 
The question when an agency is terminated within the Meaning of Art. 89 Chidam- 
of'the Limitation Act isa question of fact Whether in a: particular case it baram , 
terminated when the agent left the place to whioh he was sent is a question of faot., Chettiar. 


In deciding on the question of the termination df the agency, the practice of 
Nattukottai Chetties m this matter, the period for which the agent is entitled to 
salary or other terms of the engagement between the parties usually understood 
from the relation of principal and agent in carrying on money lending business in 
foreign places among -Chetties would all be relevant.- The question cannot be 
treated as-a question of law and disposed of without evidence. Venkatachellum 
Chetty v. Narayanan Chetty 1. does not lay down as a matter of law that, on the 


- expiry of the term mentioned in the salary obit the agency comes to an end 


ipso facto.’ A 
~ All that a salary a means is oe the agency ue last for pis years 
certain. “+ 


Appeal against ‘the decree of the Court of the Temporary | 

Subordinate Judge of Sivaganga in O. S. No, 4 of 1914. ° > pate 
A. Krishnaswami Aiyar, (K. Aravamudu Aiyangar with 

him) for Appellants. = 

T. Narasimha Aiyangar for: Respondents. ) 

The Court delivered the following | 

Judgment :—The question when an agency is terminated is 
a question of fact. Whether in & particular case it terminated. 
when the agent left Rangoon or any other foreign place to which. 
he was sent is & question of- fact. The case in Venkatachellum: 
Chetty v. Narayanan Chetty 1 has, we are afraid, been misunder- 
stood. That decision did not lay down as a matter of law that on 
the expiry of the three years mentioned ' in the salary .chit the 
agency: comes to an end ipso facto: ` As we ‘have. said in the 
judgment which we delivered this morning in Appeal No. 205, 


"= A. S. No 212 of 1918: "42th September 1926. 
Sh gee 1. (1914) 28 M. D. J. 140: = - E 


f 


‘Nagappa 
Chettiar. 


1. 
Ohidarn- 
` baram 

Chettiar. 


Mathia 
Chettiar 
v. 
Ohitam- 
baram 
Chetti. 


688 THE MADRAS LAW JOURNAL REPORTS. [vob. XSX1 


of 1915 Ramanathan Chetty v. Kasi ‘alias Kathiresan Chetty 1, 
all that the: salary chit means is that the agency must last 
for three years certain and it may be that the parties expect 
the agency to close at the end'ot three years. In this case there 
is an allegation that at the snd of the agency business, the 
agent came back, but it is to be noted that that termination is 
Stated to be the sending of a new man, which often, happens to be 
within 3 years period, The learnéd Subordinate Judge in the Court 
below’ treats the question of the termination of the agency as a 
question of law and has not ‘taken any evidence. We think he 
is wrong in that. We must ‘allow ‘the appeal and remand the 
suit for disposal according to law. 

_In deciding on the question of the. termination of the 
agency, the practice of Nattakottai Chetties in this matter, the 
period for which the agent is entitled to salary or other terms of 
the engagement between the parties usually understood from the 
relation of -principal and agent in carrying on money lending 


business in foreigri places among chetties would all be relevant,’ 


Costs ‘will abide. ~ 
© ASV. ——— 


IN. THE. HIGH COURT OF J UDICATURE AT MADRAS. 
Present: Mr.’ Justice ` Ayling and „Mr, J ustice ‘Srinivasa 

Aiyangar. 

P. M: A: Rm.’ Muthiah Chettiar and others’..... Appellents* 


l o D Ea (Plaintiffs 2 to 5.) 
A. V. A. Chitambaram Chetti and another ... Respondents . 
(Defendants). 

ER ETE ee chii—Effect—Pleadings—Amendment —Prac. 
tico—Amendment “having alleo ai eons defendant of plea of limitation when 
allowed. 

The weeetien when | an agency terminates is a question of fact in a case . 
The fact that certain inums cr items of credit or debit were handed over at the 
place of business by an agent o his successor does’ not ERENS put an end to 
his agency. 

If a cause of ‘action is, scught to be added by : way of amendment and ifa 
fresh suit on that cause of action would be barred if instituted when the amend. 
ment is asked for, then ‘ordinarily,—even then the rule isnot absolute—the courts’ 


would not allow the amendmens so as to give the plaintiff the benefit of the time 
-between the date ‘of the -instution of the suit and the time of amendment and. 


prejudice the defendant by, a3 it wera, ante-dating the institution of the suit. 
That has nothing to do ‘with a case whera an amendment is sought to be made for 
the purpose of showing that the original cause of action as laid was not barred. 

Held, that the Court below was wrong,in holding that it had no power to 
allow the plaintiff to amend th3 plaint by setting upa letter referred to in the 
defendaat’s own written statement’ as “an acknowledgment of liability on the 
ground that sush:amendment would. take away from the defendants the benefit _ 
of the plea of limitation, whick they would otherwise have. 


* 4, 8. No. 190 of 195e : "18th Septembar, 1916. 
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- Appeal against the decree of the Court. of the , Temporary 
Subordinate Judge of Sivaganga in O. S. No. 8 of 1914. 
A. Krishnaswami Aiyar, for Appellants. 


Hon’ ble Mr. T. a es and N, M. Malim Saheb, tor 
Respondents. 


The Couri delivered the ‘oliowine 
Judgment :— We: have already held in Nagappa Chettiar v. 
Chidambaram Chettiar 1 that the question when the agency term- 
inates i is a question of fact in each case. In this very case, the agent 
does not say that his agency terminated at the expiry of three 
years. ‘The fact that certain inums or items of credit or debit were 
handed over at the place of business in foreign parts to the successor 
does not necessarily put an end to the agency of the predecessor. 
In this view, the case has to go back. We ought also to point out 
that the learned Subordinate Judge in the Court below was in 
error in holding that he had “no power-to allow the plaintiff 
to amend the plaint by setting up a letter referred to in the defen- 
dants’ own written statement as an acknowledgment of liabi- 
lity on the ground that such amendment will take away from 
the defendants the benefit of the pleas of limitation which they 
would otherwise have for which he thinks Weldon v. Neal is 
an authority.” Dub that case’ does not lay down that an 
acknowledgment which existed at the time of the institution of 
the suit cannot be pleaded by amendment. If a cause of action 
is sought to be added by way of amendment.and if a fresh suit 
on that cause of action would be barred if instituted when the 
amendment is asked for, then ordinarily,—even then - the 
rule is not absolute Kutti v. Achutan Nair %—the: courts: 
would not allow the. amendment so as to give the plaintiff 
the , benefit of the time between the date of the institution 
of the suit and the time of amendment and prejudice -the 
defendant, by 2s it were, ante-dating the institution of, the suit. 
That has nothing to do with a case when no new cause of action 
is sought to be added but an amendment is sought to be made for 
the purpose of showing that the original cause of action as laid 


was not barred. The amendment, we think, skould in- the: 


circumstances of this case have been allowed and we allog the 
plaintiffs to amend the plaint as required.. 


The decree of the first Court is reversed and the suit remanded 
for fresh disposal. Costs here and in mig Lower Court to abide. 





_..A.S,. ¥.- s= 
1. (1926) 31 M. L J. 684 (1887) 19 Q. B. D, 894, 
T 2: OC ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 


Present:—Mr. Abdur Raaim, Officiating Chief Justice, Mr. 
Justice Seshagiri Aiyar and Mr. Justice Phillips. 


Venkati Rama Reddi and others . ... Appellants * 
, (Plaintiffs). 
v. 
Pillati Rama Reddi and others ... Respondents 
(Defendants). 


Gift—Regisiration after the death of the donor—Consent of the legal Representa- 
tives of the donor not obtained—Validity. 


A deed of gift registered by the conee after the death of the donor without the 
consent of the legal Representatives of the donor is valid ~ 


Ramamirtha Ayyan v. Gopala Ayyan ! overraled. 
Second Appeal against the decree of the District Court of 
North Arcot in Appeal Suit No. 899 of 1913, preferred against 
the decree of the Court of the District Munsif of Ranipet in 


_ Original Suit No. 718 of 19-2. 


The Court made the following i 
ORDER OF REFERENCE TO A FULL BENCH:— 


Coutts Trotter, J.—In Shis case one Muniammal made a deed 
of gift of certain properties to the plaintiffs on the 26th February 
1910. She died on the following day, and the deed of gift under 
which the plaintiffs claim was not produced for registration before 
the Sub-Registrar of Arkoram till the 14th April 1910. The 
Sub-Registrar refused to register the document, but an appeal was 
launched under S. 73 of the Registration act and the docu- 
ment was eventually compulsorily registered by the order of the’ 
District Registrar on the 20th of October 1910. The Courts below 
have held, to use their own language, that “the gift deed not 
having been registered by ihe donor during her life-time was void 
and that the post mortem registration was of no effect.” In 
support of this view reliarce is placed upon two decisions of this 
Court one in Ramamirthe Ayyan v. Gopala Ayyan, t and another 
in Dasi Svarnam v. Deivanayagam Pillai 2, With regard to the 
first of these cases, the judgment is very short and with great 
respect to the learned judges who decided it I do not think they 


* 3. A. No. 987 of 1914. 19th July, 1916. 
1. (1896) ILL.R. 19 M., 488—6 M. L. J. 207. 3. (1914) 28 M. L. J. 878. 
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considered the matter very carefully, or else they would not have 
allowed into their judgment this sentence: “ We are further of 
opinion that a deed of gift being a , voluntary transfer remains 
nudum pactum until the donor has done all that is necessary to 
make it legally complete.” “ Nudwm pactum” is an expression 
which is wholly out of place in discussing voluntary transfers and 
gifts. In Dasi Svarnam v. Deivanayagam Pillai 1, the decision 
was thata deed of gift registered after the death of the donor 
against the wish of the deceased’s legal representative 


is ineffective and does not pass the property. There the 


case was distinguished from the case of Meiyyalu Naden 
‘v. Anjalay 2, where this Court had held that if the’ legal 
representatives of the deceased donor who executed the 
deed of gift consented to registration after the death of the donor 
the registration was good. The learned Judges in Dasi Svarnam 
v. Dewanayagam Pillai 1 followed Ramamirtha Ayyan v. Gopala 
Ayyan, ® and held that as expressed there, there was a locus 
penitentiae after the execution of the deed and before registra- 
tion. So much for the views of the Madras High Court on this 
subject. In Allahabad quite a different view has been maintained 
in two cases. * In Nand Kishore Lal v. Suraj Prasad, * Blair 
and Aikman, JJ. held that the registration of a deed of gift after 
the death of the donor was good. Ramamuirtha Ayyan v. Gopala 
Ayyan, ® is not referred to in that case. But in a later case Parbati 
v. Bağ Nath Pathak 5 it was in terms held that the consent cf 
the donor to the registration of the deed effecting a gift of tmmc- 
veable property was not necessary and Ramamirtha Ayyan v. 
Gopala Ayyan, 3 was expressly dissented from. The Judges in 
that case were Richards, C. J. and Banerji, J. 

There being this conflict of judicial opinion we think that 
this case must be referred to a Full Bench, but'in order to put 
the matter in its trae bearings it is necessary to refer to certain 
sections of the statutes. The first enactment to be considered is 
the material section of the Transfer of Property Act. By S. 128 
of that Act itis enacted that a gift of immoveable property 
must be effected by a registered instrument signed by or on 
behalf of the donor and attested by at least two witnesses. Fur- 
ther by S. 54 of that Act it is enacted that a sale of immoveable 


1. (1914) 28 M. L. J. 3878. 

2, (1902) I. L.R. 25 Mad. 672=12 M. L. J. 409. 

8. (1896) I. L. R.19 Mad. 438. 4. (1898) I. D. R. 20 All. 392. 
7 5. (1912) I. L. R, 35 All, 8 
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property of the value of Rs. 100 and upwards can only be effected 
by a registered instrument. S. 3 of that Act defines the term 
“registered” as meaning “registered in British'India under the 
law for the time being in force regulating the registration of 
documents.” Thereupon we turn to the Indian Registration Act 
to see what the provisions are. 'The first material part of the 
act to consider is Part VI which deals with the presentation of: 
documents for Pop istravlon. By S. 32 of that Act itis enacted 
that documents “shall be presented at the proper AR 


office by some person executing or claiming under the same.’ 


So that it is not by any means necessary that the registration. l 
should be effected by the person who executes the docu- 

ment. The donee is contemplated by the document as a 

perfectly proper person to present the document for Registration. 

S. 34 of that’ Act defines the duties of the registering officer when - 
a document is presented before him, and he is directed to do thiree 
things by sub-section (8). He shall “ (a) enquire whether or not 
such document was executed by the person by whom it purports 
to have been executed ; (b) satisfy himself as to the identity of 
the persons appearing before him and alleging that they have 
executed the document; and (c) in the case of any person appear- 
ing as a representative, assign or agent, satisfy himself of the 
right of such person so to appear.” So that it is quite obvious 


‘that the enquiry which tke registering officer is directed to 


embark on is an enquiry as to whether the document was 
executed, and executed by the persons by whom it purports 
to have been executed. He is not directed to enquire whether 
there is or is not a willing mind on behalf of the executant 
of the document with regard to the registration thereof. By 
S. 35 of that Act the proced.re is laid down for what the register- 
ing officer should do as the result ‘of these enquiries which he ia 


‘directed to make under S. 34. If all the persons executing the 


document admit execution, then he is ` to register it. Taking the 
words of S. 35 (1), it appears to me that if the persons execut- 
ing the document appear before the registering officer and say 
that they executed the document but they do not wish to register 
it, I do not see anything in tne Section giving him liberty to refuse 
to register it. It appears that, when as the statute requires, he has 
satisfied himself that the persons are the persons purporting to 
execute the document, and when they admit they did 
execute it, their consent to the registration on the wording 


Ca 
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of the section is purely immaterial and heis bound to register 
‘the document, and if he went on enquiring whether the 
persons who in fact executed the document desire registration 
‘he would be embarking on an enquiry which is not warranted 


by the statute. In the case of a dead'man the same consideration ` 


applies, because if his representative or assign appears before the 
registering officer and admits execution, the officer shail register 
the document. That case is clear. Nothing remains to be done 
by the executant because he is dead. The only thing that his re- 
presentative has to do or not to do is'to admit or deny the exe- 
cution of the document. Nothing is said as to any enquiry or ths 
result of any enquiry into the willingness of the represen- 
tative to permit the registration of the admittedly executed docu- 
ment. But then by sub-section (3) of S. 35 if any person denies 
its execution or appears to the registering officer to be a minor, an 
idiot or lunatic, or if the representative denies the execution of 
the document by the dead donor, then the registering officer shall 
refuse to register it, Then if he register we have to turn to Pari 
XII of the Act. By S. 72 (1) of the Act an appeal lies against the 
order of the Sub-Registrar refusing to admit a document to’ regis- 

tration except where the refusal is made on the ground of denial of 


execution. In the case of a refusal to register on the ground that 


the person by whom the document purports to be executed or his 
representative or assign denies its execution, then an application 
lies, apparently not by way ‘of appeal, but a direct application to 
the Registrar in order: to establish the right to have the document 
registered. Thereupon by S. 74 of the Act the. Registrar 
has to enquire first “whether the document has been executed” 
and secondly ‘‘whether the requirements of the law for the time 
being in force have been complied with on the part of the appli- 
cant or person presenting the document for registration, as the 
case may be, so as to entitle the decument to registration.” Then 
by 5..75 of the Act, “if the Registrar finds that the document 
has been executed and’ that the said requirements have been com- 
plied with, he shall order the document to be registered.” Finally 
by S. 75 (8) of the Act, which corresponds to a similar provision in 
8. 47, a registered document is to operate not ag from the 
date of registration but as from; the date when it was first 
executed. It seems to me that the whole of this machinery 
for compulsory .registration can only apply to cases where 
in substance the executant of the docuinént of the ‘representative 
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of the executant does not wish to have the document registered. 
The enquiry will nob serve any purpose except on the 
assumption that the executant desires to withdraw the 
document from registration. But if the argument to which- 
effect is given in Ramamirtha Ayyan v. Gopala Ayyan 1 
is right, in all such cases an snquiry would be wholly beside the 
point because all that the donor or his representative has to say 
is that nothing is to be enquired into. “I do not think the 
Registrar is to go at length into the question as to whether I did 
or did not execute this deed. It is sufficient for me to say that I 
decline to act upon it and I refuse to register it.” If that is right 
of course, it involves this, that the whole of Part XII which is 
perfectly general in its terms must be confined to transactions other 
than transactions of gift. There is nothing to indicate any such 
intention on the part of the -egislature, and for my part, I see no 
reason at all for the distinction suggested between transfers by gift 


and transfers by sale. As it is pointed out in some of the text 


books, the effect of the decision in Ramamirtha Ayyan v. Gopala 
Ayyan 1is to draw a distinction which is nowhere indicated in 
the Act between documents registered with the consent of the 
executant in the first instance and documents registered with the 
consent of the representatives. I notice that the writers of two 
text books on the Transfer of Property Act, namely Messrs. 
Shephard and Brown, and Dr. Gour express the opinion that 
Ramamirtha Ayyan v. Gopala Ayyan t is contrary to principle 
and cannot be supported (Shephard and Brown p. 452, Tth ed. 
Gour p. 1575, 3rd ed.) Fœ myself, I am very strongly of that 
opinion ; and I formed the opinion in another case which I heard ; 
but it was not necessary to decide the question in that case. 
Ramamirtha Ayyan v. Gogala Ayyan | was of very questionable 
authority, and now that the matter has been raised directly before 
us, My Own opinion emphstically is that it is contrary to principle 
and cannot be supported ; and it would create hopeless difficulties 
and inconsistencies in the matter of registration. But as.two Bench“ 
es Of this Court, one in Ramamirtha Ayyan v. Gopala Ayyan 1 
and the other in Dasi Svarnam v. Dewanayagam Pillar 2 
have laid down this doctrine, I do not think it can be set aside 
except by a Full Bsnch. We therefore refer for decision to the 
Full Bench the following question :— 


1. (1896) LL.B. 19 M. 488: 6 M.LJ. 207. 2. (1914) 28 M. L. J. 878. 
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‘“ Whether a deed of gift registered by the donee after the 
death of the donor without the consent of the. legal representa- 
tives of the donor is valid.” 


Seshagiri Atyar, J. :—I agree that the question raised in this 
second appeal should be referred for the decision of a Full Bench. 
My learned brother has gone into the matter very fully and there 
fore I need not say much. I shall first deal with thetwo Acts, 
the Transfer of Property Act and the Indian Registration Act. 
It is now well settled that in the case of sales, mortgages, leases 
and exchanges, if a document has been executed and the execu- 
tant refuses to register, it is open to the person in whose favour 
the document is executed to compel its registration and the docu- 
ment will then become valid. This applies to cases where the 
death of the excutant prevented registration in time. I see noth- 
ing in the Transfer of property Act to take away deeds of gift 
from the operation of the compulsory registration provisions in 
the Registration Act. Nor is there anything in the Registration 
Act to abrogate the principles as to compulsory registration in 
respect of deeds of gift. As was-pointed out by my learned brother, 
Ss. 47 and 75 (3) of that Act make it clear that the moment 
the document is registered it dates back to the date of execution 
and consequently it is not from the date of the registration that 


the document speaks as is apparently the view taken in Kamamor- 


tha Ayyan v. Gopala Ayyan, 1 but by force of registration from 
the date of its execution. 


As regards the decided cases the effect of Ramamirtha Ayyan 


v. Gopala Ayyan 4, has been considerably shaken by the decision ' 


in Meiyyalu Nadan v. Anjalay 2. In that case the learned Judges 
held that if the legal representative of the deceased donor con- 
sented to the registration of the document, the document could 
be given effect to.’ I do not understand the learned Judges to 
hold that by the fact of the presentation by the legal representa- 
tive of the deceased donor anew document is brought into 
existence. It is the old document which is presented for 
registration by the legal representative. If the legal representa- 
tive of the deceased donor can present for registration the 
document executed by the deceased man, I fail to see why 
the person in whose favour the document is executed should 
not under: the Registration Act similarly present it for registration. 


ee ae es ee 
1. (1996) LL.R. 19 M. 433 :6 M.L.J. 207. 9 (1902) LL.R, 25 M. 672., 
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This view in Meryyalu Nadar- v. Anjalay | has been accepted as 
good law in Bhabatosh Banerjee v. Soleman 2 and in Khashaba v. 
Chandrabhagabai 8, These decisions make it clear that the view 
taken that the document loses its force the moment the donor 
dies before it is registered is rot good law. I think that the view 
taken in Parbati v. Bai) Nata Pathak * is the sounder one, It 
is supported by the earlier decisions of the Allahabad High Court 
in Nand Kishore Lal v. Suraj Prasad 5 and. Harder v. Ram Lal 6, 


For these reasons I agree with my learned brother that the . 


question raised in this Second Appeal should be referred for the 
decision of the Full Bench; I understand that is the only question 
to be argued in this case. 


L. A. Govinda Raghava Aiyar for the respondent:—On a 
consideration of Ss. 122 and 123 of the Transfer of Property Act 
it is clear that registration is necessary to complete a gift and it 
is a well known rule of law that equity will not complete an im- 
perfect gift. My submission therefore is that ‘if the registration 


of a deed of gift is not agreed to by the donor or his legal re: 
presentative, the compulsory registration. of the document will 
not effectuate the gift. Ramemritha ` Ayyan v. Gopala Ayyan T- 


Amirdam v. Muthukumara Chetty 8 Dasi Svarnam v. Deiva- 
nayagam Pillai’ suppor’ mny position and the judgment of 
Karamat Husain, J. in Parbati v. Baijnath Pathak!0. The gift 
has been resiled from before its completion by registration. >” 


In Parbati v. Baitanath Pathak 10 the view that I am 
contending for is fully set out in the judgment of Karamat 


‘Husain, J. Mr. Justice Chamier takes a different view. Justice 


Chamier’s View is affirmed in Parbati v. Bar; Nath Fathak 4. 
Bhabatosh Bannerjee v. Soleman ?, Khashaba v. Chandrabhaga- 
bai 8, Meiyyalu Nadan v. Anialay 1, are distinguishable because 
in those cases it was decided that though the donor died before 


” registration, the registration with the consent of the legal 
representatives rendered the document effective as a deed of gift.. 


The rule thai registration takes effect from the date of the 
document has no applicatior to this case where the’ question is 


(1902) I. L. R. 25 M. 672, Q. (1906) LL R. 38 0. 584. 
(1908) LL.B. 32 B. 441. 4. (1912) LO. BR. 35 A.B. 
(1898) I. L. R. 20 A. 392. -6. (1889) I. L. R. 1L A. 319, 


(1896) I.L. R. 19 M. 438 : 3 M.L.J. 207.. 8. (1908) 18 M.L: J. p. 808. 
(1914) 28. M..L. J. p. 3878- . 10. (1912) 9 A. L.J. p. 800. 
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whether the donor has'a@ locus penitentiae till the- registration 
of the document by which the gift is perfected. 


upon. 

The Court expressed the following 

Opinion :—We answer the question referred to us “ whether 
a deed of gift registered by the donee after the death of tho donor 
without the consent of the legal representatives of, the donor. is 
valid ” in the affirmative. The learned Judges who referred the 
case have fully ‘discussed the question and it is not necessary for us 
to go into the matter at any length. S. 123 of the Transfer of Pro- 
perty Act says “ For the purpose of making a gift of immovable 
property, the transfer must be effected by a registered instrument 
signed by or on behalf -of the dorior and attested by at least two 


= . witnesses”. There is nothing in this section which requires the 


donor to mer the’ deed registered ; all that is required: is that he 
should have signed the registered instrument. Once such an 
instrument. is duly executed, the Registration Act allows it to be 
registered even though the donor may not agree to its registration, 
and upon registration the gift takes effect from the date of execu- 
tion. The doctrine that a donor who has left-his gift incomplete 
cannot be compelled to complete it has no application to a case 
like this, for so far as he is concerned he has by executing the 
deed done all that he need do, for registration can be effected even 
without his co- operation. 

This view of the law is adopted in Parbati v. Baii Nath 
Pathak, 1 Nand Kishore Lal v. Suraj Prasad, 2? Hardei v. Ram 
Lal 8, Khashaba v. Chandrabhagabai, + and’ Bhabatosh Banerjee 
v. Soleman 5, On the other hand the decision in Ramamirtha 
Ayyan v. Gopala, Ayyan,® followed in Dasi. Svarnam Ve 
Deivanayagam Pillai 7 has proceeded upon a different view:and 
so also the case in Amirdamv. Muthukumara Chetty 8. The ruling 
in Meiyyalu Nadan v. Anjalay, ? that the consent of the personal 


. representative of the deceased donor to registration would validate 


the gift does not seem however to be quite consistent with these 
decisions. We are of opinion that-Ramamirtha Ayyan-v, Gopala 
Ayyan, § does not lay down the law correctly. 

es , 


i 





I. (1912) 1. L.R. 85`A. 3. -~~g (1898) 1. 


TL. R. 20 A. 592. 
Ca (1889) I L R 11A 819. 4, (1908) I-L R, 82 B. 441. 
(1906) T L. R. 833 OI 58£77 “° %76. (1896) IL. R19 M. 433. 
i (1914) 28 M.L. J. 378. ` 8. (1908) 18 M. L. J. 393. 
9. ` (1903) I. L-R. 25 Mad. 672=12 M.L.J. 409. 
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IN THE. HIGH COURT OF JUDICATURE AT MADRAS, 
(Ordinary Original Civil Jurisdiction). 
'. Present :—Mr. Justice Coutts Trotter. 


T. Namberumal Chetty ... Plaintiff * od 
M. P. Narasimhachari — ... Defendant. — > 


In the matter of the right of audience of Vakils and 


Attorneys on the Original Side of the High Court. 

Practice—Vakils—Right of audience on the original side of the Madras High 
Court— Attorney’ s— Right of audience on the original side of the Madras High Court 
—Rule 583, Original Side Rules of Practice of 1902—Whether ultra vires— 
Supreme Court of Madras—Practitioners having right of‘ audience be fore—High 
Courts Act 24 and 25 Vic. Ch, 104 Ss. 8, 11 and 15—ffect of, on the pre-existing 
Judicial aystem—Original side of the High Court, not a continuation of the Old 
Supreme Court—Rules 1, 7, 8 of tke Madras High Court Rules of 1862—-Rules of 
1868—Rules of the Madras. High Court of 1866—Right of audience of Vakils under 
Legal Practitioners Act, Ss. 4 and 21—Whether right of audience of Vakils on the 
Original Side affected by. 

Vakils have a right of audienca on the original side of the Madras High Court; 
Attorneys have not the right of audience on the original side of the Madras High 
Court. 

In re the Petition of Attorneys } followed. 

Rule 588 of the Original Side Rules of the Madras High Court of 1904 is intra 
vires the rule making power of the High Court. 

Under the Charter of the Supreme Court of Madras, the Supreme Court had 
no jurisdiction to give the right of audience to any one who had not been enrolled 
as an advocate, or the right of acfing for a party to any one who had not been en- 


rolled as an attorney. 
The effect Ss, 8, 11 and 16 of “the High Courts Act - 24 and 25 ‘Vic. Ch. 104 is 


as follows :— . 

(1) The New High Court isa substitution for the Supreme Court and the 

Sudder Courts and on its establishment, they cease, 28 such, to exist. Whatever 
historical analogies may exist, it is quite inaccurate to say that the original side of 
the High Court is the old Suoreme Court or that the Appellate side of the oo 
Court is the old Sudder Court or Courts. . 
. 9, The existing provisions =pplicable to the Supreme Court are to apply to 
the High Court in so far as consistent with the Aot and wih the new Letters 
Patent to be issued under the Act. : 

(3) The only legal practitiomers to whom tables of fees can be made applicable 


are attorneys. 
By. rules 4, 7 and 8 of the Rales of the Madras High Court of 1862, Vakils 


were forbidden to appear in any matter of original: jurisdiction, Civil or Oriminal. 
On the other hand, the rules of the High Court of the ist October 1863 contem: 
plated the vakils having the rigat of audience on the original side; and the rules 
of the 5th July 1866 framed Inder clauses (9) and (10) of the Letters Patent of 
E eee ee en enn nn ness e nese ss se TEE EEENEENEU DEE 
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1865, clearly give a right of audience to the Vakils on the Original Side of the 
High Court, and the Rules of 1902 substantially eee the provision regarding 
thereto in the Rules of 1866. | 

There is nothing in Ss. £ and 27 of the ilgi Practitioners Act af 1879 which 
takes away the right of audience of Vakils on the original side of the Madras High 
Court. | 

An Act passed saveral years after the right of audience on the original side has 
been enjoyed, cannot be construed as taking away that right in the absence of 
provision in plain terms or by necessary implication. 

_ Any, anomaly or inconvenience created per incuriam or by bad draftsmanship 
in the matter of the successful party on the original side not being able to 
recover the fees paid to his vakils as party and party costs, is not enough to take 
away the privilege of audience of Vakils. i 


M. Venkata Subba Row'and Radhakrishnayya for Plaintif, 
M. K. Ramaswami Aiyar for the Defendant. 
Nugent Grant for the Bar- Association. 

--C. P. Ramaswami Aiyar for the Vakils’ Association. 
Dr. Fandaalai for the Attorney’s Association. 


- Judgment :—When this case first came on for hearing the 
defendant was represented by Mr.M.K. Ramaswami Iyer, Attorney- 
at-law and the plaintiff by Mr. Venkatasubba Row, Vakil. Mr. M.K. 
Ramaswami Iyer applied for an adjournment and on this being 


opposed, he claimed the right, as an attorney-at-law, to conduct hig . 


client's case in the suit and to have aright of audience. Mr. Ven- 
katasubba Row opposed this and maintained that an attorney-at-law 
has no right of audience in the trial of a suit on, the Original 
Side. To this, Mr. M, K. Ramaswami Iyer replied that he was 
prepared to show not only that he himself as an attorney-at-law 
had a right of audience but that Mr. Venkatasubba Rao, a’ Vakil, 
had none. I was informed that the question was one which had 
arisen in this Court before ; but as the parties informed me that 
_ if was desired to make this a test case to go before the ultimate 
‘tribunal and as I was quite ignorant of what had been said or 
decided when it was discussed before, I thought it better that 
notice ‘should go to the Barristers’, Attorneys’ and Vakils’. asso- 
ciations respectively that L would hear their representatives if 
they desired to be heard as amici curiae. Ultimately, the matter 
was argued on the 20th and 21st instant, when Mr. N ugent Grant, 
Barrister-at- law, appeared . for the, barristers, Mr. Pandalai, 


Barrister-at- law, for the Attorneys and Mr. C. P. Ramaswami- 


Iyer for the Vakils. Having heard these gentlemen as well- ag 
Mr. M. K. Ramaswami Iyer and Mr. Venkatasubba Row who 
originally raised the question, I reserved judgment, 
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Namberumat -° The precise form which she matter takes is the’ question as 
Chetty to whether Rule 533 of the Original Side Rules of the Madras 


eh High Court of 1902 is or is not intra vires. If it is, it is conceded 
that it disposes of the matter adversely to both . of Mr. M. K.. 

ETO Ramaswami Iyer’ s contentions ; for its terms are perfectly clear 
and it runs as follows :— 


“ An Advocate may par and plead upon all proceedings 
in Court or in Chambers ; provided that the taxing officer shall 
not, between party and party, allow any fee in respect of his 
attendance at Chambers or at the first hearing of a suit unless the 
Judge certifies that the case is a proper one for the attendance of 
an Advocate.” 


“ An Attorney may appear, plead and - act agen all proceed- 
ings; provided that he shal not be allowed to appear or plead 
upon a hearing in Court. ” 


“ A Vakil may appear, plead and act upon all proceedings, 
whether in Court or in Chambers.” ° i 
I have come to the conclusion that the clearest way of dealing 
with the subject is the chronological one. In order to under- 
stand the bearing and effect cf the various statutes and rules and 
decisions, one must see what the position was before the passing 
of 13, Geo. III, Ch. 63. Under the Company’s rule, Civil J ustice 
was administered in local Coarts, known as Zillah Courts.. These’ 
had existed throughout India for a period going back centuries 
' beyond the existence of the Company. - In them, the litigants 
were represented by a body cf persons called Vakils, a Hindustani’ 
word meaning ‘‘ Agents ”; and from time immemorial, the Vakil 
was paid by a percentage of the amount in suit. The Court or 
. the Native administration concerned determined who should be 
allowed to appear as Vakils in a given Zillah Court. When the 
Company organised the system of Justice within India, they ‘pre- 
served the Zillah Courts, retaining in their own hands the appoint- 
ment of the Judges in those Courts and the licensing of Vakils . 
to plead; and the appeal system having developed, there grew up, 
at large centres of population, Courts of appeal known as Sadar 
or “ Superior ” Courts presiced over by the Chief Judicial Officers 
of the Company. These Jourts, in each Presidency, had a 
complete appellate jurisdicticn over all inferior courts of the Presi- 
dency and Vakils appearing in them for the parties ‘were 
remunerated on the traditional system of a P ae of me 
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amount in suit. No special tribunal existed either for the presi- 
dency towns or for any special class of the population outside the 
Company’s system of Zillah and Sadar Courts. The Sadar courts 
were divided into two great branches, the Dewany Adawlut trying 
revenue matters and Civil cases and Sadar Nizamut Adawlut or 
Fowjdary Adawlut which dealt with Criminal matters. In 1774, 
steps were taken to permit of the establishment, for the Presi- 
dency of Bengal, by Charter or Leiters Patent, of a Supreme 
Court, The jurisdiction was to be over all British subjects in 
the Presidency subject to an appeal to His Majesty in Council. 
We need not further pursue the history of the matter in Bengal 
since in 1800 similar steps were taken with regard to the Madras 
Presidency, by the Charter Act of that year. Following on this 
came the Letters Patent of the 26th December 1800, establishing 
the Supreme Court of Fort 5t. George. The jurisdiction of that 
Court was over British subjects throughout the Presidency and 


over all persons within the municipal limits of what would now ~ 


be called. the presidency town of Madras; and it was provided 
that the Court should have a jurisdiction similar to that of the 
Court of King’s Bench in England. The Court as further 
Ù authorised and empowered to approve, admit and enrol such and 
go many of the persons being bona fide practitioners of the Law 
in the said Court of Recorder of Madras (this was the Royal 
Court which preceded the Supreme Court established by Charter) 
or having been admitted barristers in England or Ireland or 
having been admitted attorneys or solicitors in one of our Courts 
at Westminster or being otherwise capable according to such 
rules and qualifications as the said Court shall, for that purpose 
make and declare, to act-as well in the character of advocates as 
of attorneys in the said Court, which persons so approved, admit- 
ted and enrolled as aforesaid, shall be and are hereby authorised 
to appear and plead and act for the suitors in the said Court. 
And we do declare that no other person whatsoever shall be 
allowed to appear and plead or act in the said Supreme Court of 
Judicature at Madras for and on behalf of such suitors or any of 
them.’ Another clause of the Charter of 1800 runs as follows:— 
“We do hereby further authorise and empower the said Supreme 
Court of Judicature at Madras; to settle a table of fees, to be 
allowed to such Sheriff, Attorneys and all others, the clerks and 
other officers aforesaid for all and every part -of the business 
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Na ive to be done by them respectively, which fees, when approved 
by thé Governor of Fort St. George-in-Council (to whom we 
seine hereby give authority to review the same), the said Sheriff, Attor- 
Coutts neys, clerks and other officers, shall and may lawfully demand. 
Protter, J J. and receive. g The clear effect of the first of these, clauses was to 
confine. the right of acting.in the character of Advocates and 
Attorneys respectively in the Supreme Court to such persons as 
should be appointed and enro_led as such Advocates or Attorneys 
by the Court; and it is clear that under that Charter, the court 
could have no jurisdiction to give the right of audience in the 
Supreme Court to any one who had not been enrolled as an 
Advocate or the right of acting for a party to any one who had 
not been enrolled asan attorney. Tae letters patent of Bombay 
some twenty years later, conined the right of appearing in the 
Supreme Court: to Barristers and of acting to Solicitors and 
it was held by the Prive Council in Morgan v. Leech 1 
that the Supreme Court had no power to admit as an attorney, 
any one who did not possess the qualifications indicated by the 
. Letters Patent. Applying tbe principle of this decision, it is clear 
that under the Letters Patent of 1800, the Supreme Court at 
' Madras could have no power to allow the right of &udience or of . 
“acting in-the Supreme Court to any person not duly enrolled as 
an advocate or attorney of tLat Court as the case might be. 


“Ibi is pointed out that undzr the Letters Patent, the only legal 
practitioners for whom a table of fees is, to be drawn up.are atb- 
torneys.. A barrister .or an advocate has no legal right to his fees 
which, in contemplation of law, area mere gratuitous, honora- 
rium. In practice, of course, they are always charged at a more 
or less definite rate. But taey are paid by the Solicitor or attor- 
-ney and figure in his bill dslivered to his client and there is no 
contractual relation between the barrister and the lay client, A, 
vakil, on the other hand; can sue for his fees and can recover , 
them directly from the lay client, just as a solicitor can sue for 
his professiona] costs. It is clear, therefore, that the only advo- 
cates whose remuneration the Letters Patent of 1800 contempla- 
ted being provided for are the barristers or advocates retained and 
paid through solicitors or attorneys. There was no place ,in- 
those Letters Patent for a vakil. While the right of audience 
was thus restricted in the Supreme Court, barristers, advocates and 
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‘attorneys: were admitted to practice in the Company’s Courts ; but, 
in-so far as they did so, they appeared practically on the same footing 
as vakils’; their fees were taxed on the ad valorem scale in:force of 
these courts and.they were allowed to have direct relations with the 
lay client. In this state of things was passed the High Court’s Act 
of 1861, 24 and 25 Vict. Ch. 104. The Act enabled Her Majesty 
‘by Letters’ Patent, to establish High Courts ‘at Calcutta, Bombay 
and Madras ; and S, 8 provides, with regard to Madras, that upon 
the establishment of such High Court in the Presidency of Madras, 
the Supreme Court and the Court of Sadar Adawlat and Foujdhari 
Adawlut in the same Presidency shall be abolished. S., 11 pro- 
vides that upon the establishment of the High Court, all provisions, 
then in force in India, of Acts of Parliament or of any order of 
Her Majesty-in-Couricil or Charters or of any Acts of the Legis- 
lature of India applicable to the Supreme Courts shall be taken 
to be applicable to the High Courts so far as may be .consistent 
with the provisions of this Act and the Letters Patient to be issued 
in pursuance thereof, subject to the Legislative. powers of the 
Governor-General of India-in-Council. S. 15 provides that such 
High Court shall have superintendence over all Courts subject jo 
its appellate jurisdiction and is to have power to settle tables of 
fees to be allowed to the attorneys, no mention being made of fess 
allowable to advocates on the oné hand or vakils on the other. 
Summing up the effect of the Statute as bearing upon the matters 
I have to decide, it seems to me that the ‘following’ points 
emerge:—(1) The new High Court is a substitution for ‘tke 
Supreme Court and the Sadar Courts, and on its establishment, 
they cease, as such, to exist. Whatever historical analogies may 
exist, it is, I think, legally quite inaccurate to say that the Origi- 
nal.Side of the High Court is the old Supreme Court or that the 


Appellate Side of the High Court is the old Sadar-Court or Courts. 


2). The existing provisions applicable to the Supreme Court 
are to apply to the High Court in so far as consistent with, the 
Act-and with the new Letters Patent to be framed “thereunder, 
and (3) the only legal practitioners to whom tables of fees can- bə 
made applicable:are attorneys. .. . a T 


I now pass to the Letters Patent of’ tlie ‘26th J une 1862, | 


Cls. 7 to.10 deal with the powers of the-High Court in admitting 
Advocates, wakils. and attorneys to practise, | These are their 
terms. Clause 7 :—“ We do hereby authorise and empower the 
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enrol such and so many advocates as to the said High Court shall 
seem meet, who shali bé and sre hereby authorised to appear and 
plead for the suitors of the said ees Court subject to the rules 
and directions of such court. fd 


Clause 8 :—" We do, fesse authorise and empower the 
said High Court of Judicature at Madras to approve, admit and 
enrol such and so many vakils as to the said High Court shall seem 
meet, who shall be and are hereby authorised to appear, plead and 
act for the suitors of the said High Court subj a to the rules and 
directions of such court.” 


Clause 9 :—“ We do further authorise and empower the 
said High Court of Judicature at Madras to-approve, admit, enrol 
such and so many attorneys-a;-law asto the said High Court 
shall seem meet, who shall be and are hereby authorised to appear 
and act for the suitors of the said High Court subject to the rules 
and directions of such Court.” 


Clause 10:—‘‘ We do, hereby, ordain thatthe said- High 
Court shall have power to make rules for the qualification and 
admission of proper persons to be Advocates, Vakils- and 
Attorneys-at-Law of the said High Court and shall be empowered 
to remove, on reasonable cause, the said Advocates, Vakils and 
Attorneys-at-Law ; and no person whatsoever but such Advocates 
or vakils shall be allowed to plead for, or on behalf of any suitor 


in the said High Court; and 20 person or persons whatsoever but 


such Vakils are Attorneys-at-Law shall be allowed to act for any 
suitor in the said High Court.” 


Clauses 11 to 27 deal w-th the jurisdiction of the High Court 
and establish a distinction, in Civil and Criminal matters respec- 
tively bétween the original aad appellate jurisdiction of the High 
Court, though the expression Original and Appellate ‘Side’ of 


the High Court is not used.. By Clause 44, it is enacted that so 


much of the Letters Patent of 1800 ds is inconsistent ‘with 24 
and 25 Vict. Ch. 104 and ths present Letters Patent shall cease 
and determine and be utterly void. 


Under the authority of the Letters Patent of 1862, rules 
were passed by the High Court of Madras of which ‘the ote! 
ones are as follows :— 
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By R. 4, Advocates and Attorneys of the Supreme Court who,: 
at the time of its abolition, “had ‘been permitted to practise as - 


pleaders in the Sudder Court were empowered to apply to be 
enrolled as vakils of the High Court; buf as such vakils, they 
were forbidden to appear, plead or act in matters of Extraordinary 
Original Civil Jurisdiction. By Rr. 7 and 8, vakils were forbidden 
to. appear, plead or act in any matter of Ordinary Original Juris-: 
diction of the High Court, Civil or Criminal. The position dafined 
by these rules is quite unmistakable. The person who is to 2ppear 
before the.High Court in its Appellate Jurisdiction is the vakil 


with the traditional remuneration, ad valorem. Barristers and — 


Attorneys have a right of audience in the appellate business and 
for purposes of that business only may enrol themselves as vakils. 
I am not quite clear. as to whether the idea was that they must 
necessarily enrol themselves as vakils if they wished to appear on 
the appellate side ; and I do not feel sure that an Advocaté could 
not have appeared, instructed by an attorney,. and claimed to be 
heard as an Advocate’ and not as 4 vakil. This, however, is quite 
certain that the only remuneration that could have been claimed 
either from the client or from the other party, would have been 
the single ad valorem fee, The client could only with his con- 
sent have been charged with the ordinary Bill of costs including 
separate items of remuneration to the Attorney and the Advccate. 


On the Ist October 1863, the High Court issued two sets of 
new rules, the first being headed “‘ Rules providing for the qualifi- 
cation and admission of Advocates, Vakils and Attorneys of the 
“High Court.” They laid down certain qualifications with which 
we are not now concerned. But in R. 7 one qualification is that 
of having studied for six months with “ A vakil entitled as such to 
practice on both the Original and Appellate © Sides of the High 
Court.” This, so far as I know, is the first mention of a vakil 
entitled to practise on the Original Side. Ido not think it i is of 
much importance to enquire whether, on that date, any vakil 
did or did not practise on the Original Side. At any rate, no 
one had been able to point out any rule which empowered him 
to do so, and by the rules of 28th August of 1862 he was clearly 
prohibited from so doing. I think it more probable that the rule 
had reference to the future, for, on the same day, lst October 1863, 
it is clearly contemplated that vakils shall practise on the Or iginal 
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Side, because there is an elaborate series of provisions regarding 


Vakils’ fees on the Original Sice, though nowhere, in terms, is 16 
directly said that he shal] have a right of audience. On the one 
side it is contended that the rules of 1862, on the other that the 
rules of 1868 were ultra vires ihe Charter, and, of course, a third 
view is possible and that both were intra vires and that it was at 
the option of the High Court as to whether or no it should give 
a right. of audience to Vakils, an option which it exercised in one 
way on the earlier date and ir another on the later. 

But itis not necessary to go into that matter, because, 
within 3 years, the Letters Patent of 1862 were superseded by 
the Letters Patent of 28th December 1865. The only clauses 
that I need refer to are 9 snd 10 (relating to the admission of. 
advocates, vakils and attorneys,) 37 and 44.° Clauses.9 and 10. 
are so important that they must be set out in full. 

Clause 9 :—‘ We do kereby authorise and empower . the 
said High Court to approve, admit and enrol such and so many 
Advocates, Vakils and Attorneys as to the said High.Court shall 
seem meet; and the said Advocates, Vakils and Attorneys shall 
be and are hereby authorised to appear for the suitor- of.the said 


- High Court and to plead and act for the said suitors according as 


the said High Court may, by its rules and directions determine 
and subject to such rules anc directions.” 

Clause 10:—We do Lereby ordain that the said High 
Court shall have power to make rules for the qualifications and 
admission of proper persors to be Advocates, Vakils and At- 
forneys-at-Law, of the said High Court and shall be empowered . 
to remove or suspend, on reasonable cause, the said Advocates, 
Vakils or Attorneys-at-Law; and no person whatsoever but such 
Advocates, Vakils or Attorneys shall be allowed to act or plead 
for or on behalf of any suitor in the said High Court. 
Cl, 87 makes it lawful for tae High Court, from time to time, to 
make rules and ordets for the purpose of regulating all proceed- 
ings in Civil Cases which cay be brought before the said High 
Court’; and in doing so is to be guided, as far as possible, by the 
provisions of the Code of Civil.Prccedure ; Cl. 44 makes all the 
provisions of the Letters atent subject to the powers of the 
Indian Legislature which i£ empowered to amend and alter them, 

On the 5th July 1866, new. rules were passed by the High 
Court relating to Advocates, Vakils, and Attorneys and by the A 
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of those rules, Vakils admitted under the rules of 1st October 1863 Namberumal 


may appear, plead and act and attorneys may appear and act’ for aes 

the suitors in all matters over which the Court has any jurisdiction. sa 

It is clear and it is not contested that by that rule, the. High * 
Coutts 


Court -definitely purported to give a right of audience to-Vakils potter, J. 
on the Original Side of the High Court, and the right conferred by 
that rule was no less explicit and no more restricted than the 
right conveyed by the Rules of 1902 now in force. 
l In this state of things, in 1875, the matter was brought 
before a Full Bench of four Judges, Sir W. Morgan, C.J., 
Innes, Kernan and Kindersley, JJ.; on ‘a petition by tke 
attorneys to have it declared that rule .5 of 1866 was 
ultra wires and that the Court has no power to authorise 
vakils to appear on the final hearing of a case on the Original 
Side. A good many arguments ab inconvenienti were addressed 
to that Court with which, however relevant they might be on ths 
hearing of a petition (though, as a matter of fact, the Court decid- 
ed that they were not relevant) I clearly have no concern. Tha 
legal arguments were much the same as those addressed to me 
and I may say at once that, whatever my own view might be, I 
must clearly hold myself bound by that Full Bench decision, and 
I am of opinion that that decision precludes me finally from 
holding that so much of Rule 533 of 1902 as gives a right o: 
audience to Vakils on the Original Side is wltra vires the Letters 
Patent. For the sake of clearness, I will just restate what the 
chief contention was. It was based on S. 9 of 24 and 25 Vict., 
Ch. 104, which, in its concluding words, says :—The High Court 
to be established in each Presidency shall have and exercise all 
jurisdiction and every power and authority vested in any of the 
Courts in the same Presidency abolished under this Act at the 
time of the abolition of the last mentioned Courts. The argu- 
ment is that there has been vested in the High Court only such 
powers regulating the admission of the various classes of legal 
practitioners as were vested in the abolished Courts, and that 
_ those powers. did not include the power to extend or contract the 
right of audience theretofore existing but only to determine what 
qualifications should enable.a person to bean Advocate or a Vakil 
as the case might be. The High Court can say, for instance, 
that a person with a degree of Master of Laws of an Indian 
University should be entitled to be enrolled as an Advocate or 
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that a person with a degree of Bachelor of Laws should be enti- 
tled to be enrolled as a Vakil; but it had no power to extend the 
functions and the right of audience of a1 Advocate or a Vakil 
beyond the powers enjoyed by the abolished Courts. This: 
argument also involves the contention that if the Rule was in’ 
accordance with the Letters Patent, the Letters Patent were void 
and ultra vires in so far as thay exceeded the powers conferred’ 
by the Act, 24 and 25° Vict., Gh. 104 under which the Letters: 
Patent purported to be. promulgated. That contention. was 
rejected by the Full Bench and I only wish to add this to what 
was said-by the Full Bench, thatthe argument involves yet 
another step, which, to say the least of it, is one of difficulty. 
The reasoning is apparently this: the old Supreme Court had. 
no power to give a ‘right cf audience to vakils, though the 
old Sadar Court had and exercised the power to allow advocates 
and attorneys to appear before it as well as vakils; when it is 
dealing with Original Jurisdiction, the High Court is the inheri- 
tor only of the powers of the old Supreme Court, and, as such, 
has no jurisdiction to give a tight of audience to any practitioner 
to whom the old Supreme Court could not have ‘given such a 
right; as the inheritor of ths powers of the Sadar Court, it can 
give the right of audience to vakils, but only in respect to the 
subject matter with which tke Sadar Court was concerned, name- 
ly, the appellate jurisdiction of the High Court which it took 
over from the Sadar Court. Itis a very forcible argument and a 
very logical one and presents the view of the powers of the High 
Court in this matter which has clearly been adopted in Calcutta 
and Bombay. The difficuliy of it is, as it seems to me, that it 
preserves and continues into the constitution of the High Court 
the cleavage between what I may call its Supreme Court func- 
tions and its Sadar Court functions which is not only not warrant- 
ed by 24 and 25 Vict. Ch. 104, but is expressly forbidden by 
S. 8 of that Act. The answer made, and the only answer 
that can be made is, of. course, that the act only abolished the | 
Sadar Court and Supreme Court as such and there is nothing 
obnoxious to the provisions of the Act in supposing a cleavage to 
persist between the two kinds of jurisdiction exercised by the 
High Court typified by the separation and distinct distribution of 
its work between the Original and the Appellate Sides, I have 


r 
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thought it right to state the contention of the parties, as-I under- 
stand it, on this- subject, though, as- have said, for me the 
matter is concluded by authority. 


I now pass to another contention in which I clearly am nct 
‘concluded by authority. T have already pointed out that clause 
44 of the Letters Patent expressly’ preserves the right of the 
Indian Legislature to vary and override the provisions of th: 
- ‘Letters Patent. It is contended that Act XVIII of 1879 of the 

Indian Legislature by necessary implication, takes away the righs 
of audience of, vakils on the Original Side even if they be deemeé 
tọ have it under the Letters Patent. If this contention as to the 
effect of the Act of 1879 is sound, it will do away with the authority 
of In re the Petition of Attorneys 1 because if is obvious thai 
if the Indian Act can vary the Letters Patent themselves, ii 
can @ fortiori overrule the authority of any case purporting 
‘to put a particular construction on the Letters Patent. 
‘The Act is entitled “The Legal Practitioners Act of 
1879.” It did not, in, its inception, apply to Madras but 
‘it was an adoptive Act and was extended to’ this Presidency, by 
‘adoption by tke Local Government in 1882. 5.4 of that Act 
‘provides that an advocate or vakil on the roll of any High Court 
'` may practise in all the Courts subordinate to the Court on the 
roll of which he is entered, or with ihe permission of the Court, 
‘in any High Court on whose roll he is not entered, provided that 
_no such vakil shall be entitled to practise under this section before 
a Judge of the High Court, Division Court or High Court 
-exercising Original Jurisdiction in a Presidency town.” Itis 
-argued that this, by implication, prevents a vakil from appearing 
-on the Original Side. of a High Court. I think this argument is 
-unsound because the governing words of the section appear to me 
to be the words “‘ under this section’’. At the time. when this 
act was passed, Vakils had no right of audience on the Original 
‘Side of the High Courts of Calcutta and Bombay and without 
the words, the.section would authorise a Judge of the Bombay 
: High Court to allow a vakil enrolled at Calcutta to appear on the 
-Original Side of the High Court of Bombay and thus enjoy a 
privilege denied to all vakils ee in the Court of Bombay 
itself. 


4 





E _ 1. (1875) I. L. R..1 M: 24. 
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A further argument was addressed to me on the construction 
of S. 27 of the Act which rans as follows:—The High Court 
shall, from time to time, fix and regulate the fees payable by any 
party in respect of the fees of his adversary’s advocate, pleader, 
vakil, mukhtear or attorney upon all proceedings (a) on the Appel- 
late Side of such Court (b) in the case of a High Court not 
established by Charier, on is Original Side and (c) in Subor- 
dinate Courts. The argument is a subtle one and is to this effct ; 
this section must be declaratory and exhaustively declaratory of 
the powers of the High Cout to award fees of the nature of party 
and party costs except in so far as there may be an express 
provision of the Letters Patent not directly in conflict with it. 
The Letters Patent conzain a provision that the High 
Court shall regulate and make rules for the fees of attorneys. 
There is nothing in that inconsistent with the power of 
the High Court to make provision for the fees of attorneys 
on the Original Side because that is a matter left untouched 
by the section which only deals with attorneys’ fees on the 
Appellate Side. But with regard to fees of vakils, the Letters 
Patent are silent. Accordingly, the only jurisdiction that the 
High Court can have to make provision for the fees of vakils 
as between party and party is contained in the Legal Practitioners . 
Act, and 8. 27 expressly confines the High Court’s powers to 


‘make such regulations to tae Appellate Side of the High Court. 


It is urged that if vakils ware to be supposed to have a right of 
audience on the Original Side, the absurd result will follow that 
the successful party cannot recover the fees he has paid to his vakil, - 
because the Court has no power to make any rule to fix what that 
fee may be. - It is pointed out that Indian Courts have no inher- 
ent powers in these matters but only such as they derive from 
Statutes or from the Letters Patent issued under Statutory autho- 
rity. Iam not called upon io decide whether there is power 


for a successful party to recover his vakil’s fees on the Original 


Side or not and I do not propose to doso. The argument advanced 
is that the absurdity of, supposing that the Legislature allowed 
a right of audience to exist without the right of recovering fees 


_ paid to the vakil as party and party costs is so great that the 


Legislature must be taken, by necessary implication, to have . 
“denied the right of audience on the Original Side, to vakils. I 
am bound by In re the Petition of Attorneys} to hold that 
ene ee a aE, Ra 
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at thedate of the passing of this act, Vakils had under the Charter | 


and under valid rules of this Court, a right of audience on the 
Original Side. J cannot construe an act passed after the privilege 
has been enjoyed for 16 years as taking it away unless it says so 
in plain terms or by an absolutely necessary implication. A mere 
anomaly or inconvenience created per in curiam or by bad drafts- 
manship is not, in my opinion, enough. Iam not, of course, 
deciding whether or no the suggested anomaly does exist. But 
even if it did, it would not, in my opinion, be sufficient to allow 
me to read into the act a deprivation of the right of audience 


which is not clearly to be found in it.’ I therefore come to the 


conclusion that I must hold that Vakils have a right of audience 
on. the Original Side of this Court. 


It remains for me to decide whether attorneys have such a 
right. My decision onthe first point involves holding’ that 
the High. Court is one and indivisible, that the old barriers, 
between the Supreme Court. and the Sadar Court are broken 
down and if an advocate has the right of audience in one 
side -of the High Court, he has necessarily on the other. I 
do not think that because’ the High Court is held to have 
the power to admit a practitioner to plead on both sides of the 
Court, it must necessarily, when it grants the right of audience 
on one side, be held to grant it7tpso facto on. the other. 
I have already said that I think it would be quite competent to 
this Court to follow the example of the High Courts of Bombay 
and Calcutta and exclude 'vakils from practising on its Original 
Side. Conversely, it may well be that the High Court would have 
been within its powers in admitting attorneys to plead on the 
Original Side as well as the Appellate Side. From the fact that 
it may exclude Vakils, J have held that it does not follow that it 


must. Similarly, from the fact that it may include Attorneys, it- 


does not follow that it must. What it has done by rules is to 
give the right of audience, on the Original - Side, to Vakils and 
withhold it from attorneys. Iam, not prepared to. hold that the 
one is not as much within its powers as the other.. 


I have been much assisted in’ this case by the extremely able 
and learned argument of Mr. M. K. Ramaswami Iyer, and I have 
to express my obligation also to Mr. Grant and Mr. C. P. Rama- 
swami lyer for their equally able and learned arguments and 
especially for their readiness to assist the Court as: amici curiae. I 
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Namberumal hold, in the result, that I-cam hear M. Venkatasubba Rao, for the 
Obetty yy ii < 
8, plaintiff and that I am precluded from hearing Mr. M. K. Rama- 
A swami Iyer for the defendant. , The actual hearing of thesuit has, 
ae been postponed for a week in order to enable Mr. M: K. Rama- 
TrottacJ.. swami Iyer to instruct counss] which, in obedience to my decision, 
> ` he had expressed his TEAC IREEN to do until a higher court decides. 
otherwise. ' 


t ia 5. i - : eg f i ? 


ae a 


IN THE HIGH COURT OF J UDICATUBE AT MADRAS. 
{FULL BENCH]. ; : 
Present :—Mr. Abdur Rahim, Officiating Chief Juste, 


Mr. Justice Seshagiri Aiyar and Mr. Justice Phillips. > -> 
Venkata Chetty ... Appellant* (Plaintiff): se 
' Ua i a 
, Aiyanna Goundan - u Respondent (Defendant) i 

Estoppel—Landlard äna tenani— Execution of rent deed by nant Tenant 
" F.B. already in possession, but not let ‘mio possession by lessor—Whether and “under 
ğ ai what circumstances can deny lessor’s title —Evidence Act, 8. 116, whether exhaus- 
Chetty tive af tenant's estoppel—“' Beginnirg of tenancy,” meaning of—The preneinle of 
tenant’s estoppel. 
a iyana aa Held per Seshagiri Aiyar and Phillips, JJ. —(The Officiating Chief Justice. dis- 


senting). A tenant who has execused a lease but has not been let into possession 
by the lessor, is estopped from . demying the lessor’s title in the absence of proof 
that he executed the lease in ignorance of the defect in the lessor’s title or that 
his exeoution-of the lease was procured by fraud,-misrepresentation or coercion. - 


Per The Officiating Chief J ustice.—A tenant who was let into possession is 
estopped from denying a landloni’s title. But a person who was not let into 
possession by the person seeking t> eject him is not estopped from denying the 
plaintiff title, He may show that the title is in some, third person or in himeelf. 
But the execution of lease or parment of rent by the defendant is prima facie 
proof of the plaintiff s title which the Court dealing with the evidence will ordi- 
“narily treat as conclusive in his tavour unless this fact is explained. 

S. 116 of the Evidence Act is exhaustive of the law of tenant’s estoppel and 
it-only applies to cases where tenant is let into Possession by the landlord. - 


- The words ‘‘ at the beginnirg of the tenancy”’ in the section do not refer to 
the commencement of the particular lease or contract between the tenant and the 
landlord, but to the beginning oZ the occupation of the land by the tenant or by 
‘the person through whom he claims. 


Per Séshdgiri Aiyar and Phillips, JJ.—The words,“‘at the beginning’ of ‘the 
tenancy ’’.do not refer TE to cases where tenants are first let into possession, 
3 1", 8. A. No. 2177 of 1914. ~., ., Th August, 1916, 


aesal r- ~ 


Fe a 
4 


! 
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iB. 116 is based on the principle that a parson who has taken advantage of the 
supposed title of another to obtain his lease cannot approbate and reprobate. 

Per Seshagiri Aiyar,J.—The seotion applies to tenants who have acknowledged 
tha title of the landlord by executing 2 deed, by paying rea or otherwise as well as 
‘to tenants who have been let into possession. ` 

Per Phillips, J—The question under S 116'is not so much whether a tenant 
_ has been let into possession or not but whether - new tenancy has arisen. Ifa 
new tenancy has arisen, the tenant is absolutely estopped. 

Second Appeal against the decree of the Court of the Subordi- 
nate Judge of Coimbatore in Appeal Suit No, 66 of 1914, 
preferred against the decree of the Court of the District Munsif 
of Erode in Original Suit No. 172 of 1912. 


The Second Appeal came on for ae on medneadiy: the 
9th day of February 1916. 

K. V. Krishnasawmi Ayyar, for T. M. ee ee Ayar, 
for the Appellant. 

V.C. Seshachariar, for the Respondent, l 
, The Court (Coutts Trotter and Seshagiri Aiyar, Jd ) made 
the following . 


ORDER,OF REFERENCE TO A FULL BENCH :— 


Coutts Trotter, J.—In this case the plaintiff sued for ‘the - 


recovery of possession of lands and mesne profits.. His case is 
“that he purchased the suit lands from one Subbier, the former 
owner, under & sale deed of 1909, and that the defendant was his 
‘tenant under a lease granted to him later ‘in that year who has 
Jailed to pay rent or to quit upon notice. The defendant’s case 
is that neither the plaintiff nor Subbier, his alleged vendor, had 
any title in the land, and that he himself and his brothers have 
been. in adverse possession for over twenty years. The only other 
material fact is that at the end of 1909 the defendant brought a 
‘suit against the plaintiff seeking to have the lease set aside on the 
ground that he executed it by mistake and was induced to do so 
by the fraud or coercion of the plaintiff. That suit failed and was 
dismissed. It is admitted that the defendant was not put into 
possession by the plaintiff, but was rightly or wrongly in posses- 


sion at the date when the lease’ was executed. The plaintiff. 


alleges that since the defendant is his tenant under a lease, he is 

“estopped from denying the title of the plaintiff, his lessor. The 

defendant’s contention is that the principle that Be , tenant is 

estopped from denying his landlord’s title unless -he surrenders 
96 
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possession only applies to cases where the tenant has been let 
into possession by the landlord, and that is- the short -ipoint for 
decision. 


S. 116 of the Indian Evidence Actis as aas j No 
tenant of immovable: property, or person ‘claiming: through 
such tenant shall, during the continuance of the tenancy, be 
permitted to deny that the landlord of such tenant had; at 
the bapanne of the tenancy, a title to such immovable 
property.’ The words “at the beginning - ‘of the tenancy” 
obviously do not conclude the matter, as. a tenancy ‘can havea 
beginning by many other methods than by the landlord’s letting 
the tenant into possession, as by attornment or, payment and 
acceptance of rent and the -ike. But there are - undoubtedly 
decisions of this Court which appear to lay down .the doctrine 
that the estoppel is confined 30 cases where the tenant was Jet 
into possession by the lanclord. Annayyan v. Chinnan. 1 and 
Viswanadha Row v. Chinna Kolandai Nainar É seem’ to ‘imply 
this and there is no pE that in Yerraguntla -Seshacharlu v. 
Mukkumatla Chinniah 3 it is expressly so decided. . On the other 
hand, in Ketu Das v. Surendra Nath Sinha 4 a different view is 
taken. Without disrespect to the Madras decisions it must be 


' said. that the expressions of opinion contained in them are brief 
and the question is nowhere discussed at any length, whereas in 
Ketu Das v. Surendra Nath Sinha + there is a careful ` process of 
feasoning and the grounds of the decision are set out at length, 


I see no reason to suppose that S. 116 of the Evidence’ Act in- 
tended to make a conscious alteration of the English law upon 


the subject, and I therefore propose briefly to examine some of 


the English authorities. In Gregory v. Dodge 5 it was held that 
where a tenant had attorned to his landlord in ignorance of the 


‘defect i in the landlord’s title, he might show that as he had come 


into possession under a former owner, the landlord to ‘whom ke 


had attorned had no title. Similarly in Doe d Harvey v. Francis’ 6 


Patteson, J. , laid down the law in these words : that where altenancy 
is attempted to be establishei by mere evidence of payment df 
rent, without any proof of an actual demise, or of the tenant’s 


“having been let into possession by the-person to whom the payment 


was’ made, evidence is always aa on the part of the’ tenant 


- 8 


1, (1909) I. L. R. 88 M. 866, ” (1918) 1 L. W. 197. ; 
8. (1914) 95 Ind. ‘O. TAL. A (1903) 70. W. N 596.. > Doo 
., 6 (1826) 8 Bing. 474. "1° 5.. (1887) 2 Mood. and'R.'67/: -> - 
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to explain the payment of ent and to day on whose: behalf 
such payment was received. In Ccoper v. Blandy 1 Tindal, C. J. 
said “ It is not pretended here that any other person is entitled to 
the rent; and after two successive tenants, under whom the 
plaintiff comes into possession, have admitted the defendani’s 
title, we are called upon to say he has none. Before calling on 
us to come to any such conclusion the plaintiff should at least show 
that he paid the reut to the defendant by mistake, and that some 
other person is entitled to receive it.’ The law is well summarizd in 
the Judgment of Cave, J. in Carlton v. Bowcock and another 2. In 
the course of that judgment he saya as follows: ‘‘ A tenant of a 
house who pays rent to one who claims to be assignee of the 
reversion .is not estopped: from denying the title of the assignee 
in the same way that he is estopped from denying the title of his 
lessor by whom he has been let into possession. Receipt of the 
rent is prima facie evidence of the title as assignee of the reversion 
óf the person to whom it is paid; out the tenant may show, if he 
can, ‘that there is a third person wko is in fact the assignee of 
the reversion and that he paid the rent by mistake or in ignorance 
‘of the facts relating to the title.” Again later, “I think -tae 
conclusions to ‘be drawn from these cases are: (1) that where a 
person claiming to be assignee'of the reversion obtains payment 
of rent from the tenant by ‘frauc, or misrepresentation, such 
‘payment is no evidence of title, but that receipt of the rent is 
‘prima facie evidence of title where. there is no such fraud or 
‘misrepresentation, (2) that where rent is paid by the tenant under 
such circumstances as to amount tc prima facie evidence of title, 
the person receiving the rent is in es good a position as if he were 
actually i in possession ” (id est by the tenant) “and that although 
‘it ig open to the’tenant to prove, if he can, that he paid the rent 
in ignorance of the true state of the title, and that some thicd 
:person* is’ the real assignée of the -reversion, yet he must 
‘show such'a title in that third person as would entitle -him 
‘to a verdict in ejectment, and that it is not enough ‘to show 
that the person to whom the rert was paid has no title; his 
creceipt.of the rent being sufficient until a better title is. shown.’ 
-Of course the case of. a tenant- executing. a lease is on exactly 
-the same footing as that of a tenant:who'has paid rent. The 
-result of. the English authorities then seems to be this: `: Where 


1. (1884) 1 Bing. (N. 0.) 45. 2, (1884) 61 L.P. Rep. N:S. 659. 
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the tenant has been let into possession by the landlord-the 
estoppel is complete. ‘Where the relation of landlord. and -tenant 
is evidenced by the execution >f a lease, by attornment, by pay- 
ment of rent or the like, and the landlord has not put the tenant, 
into possession, the estoppel will operate against the tenant unless 
he can show that the act of his relied upon as ar admission of the 
landlord’s title was done by kim in ignorance of who the real 
Owner was or was procured by the fraud or misrepresentation of 
the person alleging himself tc be the landlord. The matter is, 
dealt with at length in Foa on Landlord and Tenant (5th edition 
pages 459 f.f.) The distinction between the two classes of cases is 
obviously logical, and I see nozhing in the sections of the Evidence 
Act to preclude its being: drawn in Indiae What alone according 
to English Jaw is open to the tenant in a case like the present to 
prove, this defendant has essayed to prove in the former suit 
where he get up fraud and coercion and failed. He-cannot of 
course pretend that he executed the lease in ignorance of the defect 
that he now alleges in the pla-ntifi’s title, because his case was 
and is that he himself has been in possession for upwards of 
twenty years. I find myself in agreement with the reasoning of 
the learned Judges in Ketu Das v. Surendra Nath Sinha 1 as-does 
my brother Seshagiri Alyar, J. But in the face of the decisions of 
the Madras High Court to which I have alluded I think that the 
matter had better be settled aathoritatively for this Presidency by 
a Full: Bench decision. The question to be referred to the Full 


_ ‘Bench is this: “ Whether a tenant who has executed a lease but 


has not been let into possession by the lessor is estopped froin 
denying his lessor’s title in tke absence of proof that he executed 
the lease in ignorance of the jefect in his lessor’s title or that his 
‘execution of the lease was procured by fraud, misrepresentation 
or coercion ? ” 

Seshagiri Atyar, J :—I agree in thinking that the question 
raised before us should be referred to a Full Bench. The defend- 
ant executed a counter-part of a lease in favour of the plaintiff 
on the 8rd June 1909.° Immediately after, he instituted a suit 
(O. S. No. 1737 of 1909) to set aside the lease on the ground that 
he was induced to execute it py undue influence and coercion. It 


"was found by the Court of First Instance,by the Appellate Cours and 


finally by the High Court that the case set up by the defendant was 
1, (1903) 7 0. W.N. 696, > 


f 
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nót true: The present suit was brought by the plaintiff on the lease 
to recover possession. Thedefendant pleaded that he was induced 
by fraud to execute the lease deed, and that the title to the pro- 
perty in suit really vested.in himself. The Munsif as wellas the 
Subordinate Judge came to the conclusion that it was not open 
to the defendant to plead fraud as that must be deemed to have 
. been decided against him in the previous litigation. Upon the 
question whether the defendans was estopped from denying the 
title of the plaintiff, the Munsi held that he was so estopped. 
The Subordinate Judge tooka different view, and came to the 
conclusion that it is open to the defendant to plead want of title 
in the plaintiff. The argument of Mr. Seshachaviar in support of 
the judgment of the Subordinate Judge is that if possession was 
not given by the lessor, the lesses is not estopped from denying 


' the landlord’s title before surrerdering possession. It is found - 


by the Subordinate Judge that tke defendant was in possession of 


the lands for several years prio: to the lease Exhibit A. The. 


simple question for decision is, whether if the tenant is not let 
into possession by the landlord, it is open to the tenant to aeny 
the landlord's title without surrendering. possession. 


Before dealing with the decided cases, I- shall examine the 
language of S, 116 of the Indian Evidence Act to see whether 
this contention is supported by it. The conditions which the 
section requires are that the perscn must be a tenant and that he 
should not during’ the continuance of the tenancy deny that the 
landlord had title at the beginning of the tenancy. Tenancy can 
be created not only by letting the tenant iuto possession, but also 
by getting the tenant to attorn to the landlord by obtaining from 
him a-deed evidencing the tenancy or by accepting payment of rent 
from him as tenant, Trimbak Ramchandra vw. Shekh Gulam 
Zilani 1. There is nothing in the section itself to limit the estop- 
pel ‘to cases where the tenant s let into possession by the 
landlord. There are some Madras cases which on the face 
of them support the contention raised by thé learned vakil 
for the respondent. Annayyan v. Chinnan 2, Visvanadha Row 
v. Chinna Kolandai Nainar 8, anc Yerragunila Seshacharlu v. 
'Mukkumalla Chinniah +. On the other hand, the ‘decision of the 
-— i 909) L L. R. 34 Bom. 329. 3. (1909) I. L. R. 33 Mad. 866 

8. (1918) I. L, W. 197, - ` i 4. (1914) 25 Ind. Cas. 721. 
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Calcutta High Court in Ketu Das v. Surendra Nath Sinha 1; is 
distinctly against the view taken in Madras. -In this state of 
authorities I have tried to examina the English law on the subject, 
and it seems to me that the position taken up in Madras does not 
derive any support from the English decisions: ` In Cole on Eject- 
ment the law is thus summarized at page 215; ‘A title ‘by 
estoppel is established by proof of the lease, or a or 
Jicense (whether in writing cr otherwise), . and “of the entry or 
possession by virtue thereof.’ Cockburn, C. J., in’ Delaney v. 
Fox %, said that ii is “the common law principle that one who 
derives possession of land urder another shall not be’ permitted 
to question his right to give him possession.” All that the English 
decisions lay down is that tha tenant, so Jong as he retatns posses- , 
sion is estopped from provinz that at the time of the demise the 
lessor had no legal right’ or title to the property; Barwick v. 
Thompson 8. ‘In England a distinction, is drawn between cases 
where a tenant was let into possession by the landlord, or thé 
tenant had executed a lease to the landlord, and cases where 
the tenancy is established otherwise. In the former class of 
cases the estoppel is regarded as very stringent; whereas in the 
latter class of cases it is open to the tenant to prove that there 
has been either fraud or mistake. This distinction is very clearly 
stated by Patteson, J.,.in Doed. Harvey v. Francis, 4. The learned 
Judge says “where tenancy was attempted to be established by ` 
mere evidence of payment >f rent, without any proof of an actual 
demise, or of the tenant’s having been let into possession’ by the 
person to whom the paymant was made, evidence is’ always 
admissible on the part of the tenant to explain the payment of 
rent, and to show on whose behalf such rent was received.” In 
Cole on Ejectment, p. 218 the proposition is enunciated: thus ; “If 
the claimant. be not the person from whom the possession 
was originally obtained, but there has been an attornment 
to him, or a renewed tenancy, or a payment of rent, or 
a distress submitted to, the defendant may sometimes show 
that the claimant really .had no title, and that the attorn- 
ment or payment, &c. was by mistake or. in ignorance of material 
facts.’ Rogers. v. Pitcher 3and Brookv. Briggs 8 are quoted . in 


‘4. (1908) 7 0. W.'N. 596. 2. (1856) 1-0. B. (N.S.) 168 at 174. 


8. (1798) 7 T. Re 488. . : 4. (1887) 2 Moody and Rob B73 ` 
5. (1815) 6 Tanni. 202. o g -6, (1886) 2 Bing: (N.O.) 579=183 BR.’ 2238. 
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support of this view. In my opinion the rule as stated in Cole 
on- Ejectment ig in accordance with the law of contracts and with 
the rules- of evidence contained in the Evidence Act. For 
example under S..92 of the Evidence Act where there has been 
a contract which has been reduced to writing (1) it is open to the 
executant to show that there has been fraud, intimidation, illegality, 


want of due execution, want of capacity, failure of consideration ' 


‘or mistake of fact or law. Under the Indian Contract Act it can 
be shown that: any contract into which a party has entered .is 


vitiated either by coercion, undue influence, misrepresentation, 


fraud or mistake. The principle of estoppel should not be held 
to override these provisions ofthe law of contract. ‘Therefore it 
is Open to a party to prove that the contract is not binding upon 
him for any of the reasons which are open to him under the 
Contract Act. In this case, the party. did take advantage of that 
right as he sued to have the contract set aside on . the ground of 
‘coercion and fraud. Having failed in that, it.must be taken that 
the: tenancy between him ‘and the landlord was completely 
established by ‘virtue of the lease deed which he executed in 
favour of the landlord. It.is not open to him after the terminą- 
tion of that litigation to plead -that the landlord had no title at 
the time when his tenancy commenced. The decision in Bilas 
Kunwar v. Desraj Ranjit Singh, -1 relied on by Mr. Seshachariar 
‘only lays down that if a tenant. was let into possession, he should 
not be allowed to deny the landlord’s title until he surrenders 
possession.. It is no authority for the position that if a tenant 
was hof let into possession, the title.cah be denied. 


o Iam, “of opinion that , the decisions of this Court | witch 
hola. that ‘unless the tenant was let into possession, S. 116 of 
the Evidence Act would not estop him from disputing the land- 
lord's title must be, reconsidered. I therefore agree in referring 
for the opinion of a Full Bench the question proposed by my 
learned brother., 


T. M. Krishnaswaimi Aiyar, for the appellant _—The law as 
to bese against the tenant is laid down -iù $. 116, 0f the 
Evidence Act, The section does not say anything as to the tenant 
heing let into possession by the particular landlord. 
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The Law as to estoppel isthe same in India as in England '."- | 


Sarat Chunder Dey v. Gopal Chunder Laha 1. Kuppa Konan‘ v. - 


‘Lhirugnana-Sambandam Pillai 2? lays down that S. 116 is ‘the 


same as the English Law of estoppel between Landlord and Tenant 
Bilas Kunwar v. Desraj Ranjit Singh 8: 
[The Offg. C. J.—There the tenant was let into OO 


The alternative contention is that the provisions of the Evi- 
dence Act as to estoppel are not complete. See Rup Chand Ghose 


v. Survesawar Chandra Chandra +. There being nothing in -the 
-Act against the rule laid down- by the English decisions they 


govern this class of cases in India. In Kotha Krishnaswamt 


Chetty v. Sitaram Chetty:5, it has been held that S. 115 of the 


Evidence Act is not exhaussive. ' 


Annayyan v. Chinnan § is the first case relied on against me. 
There is-no discussion of the rule in the case.- Yerraguntla 
Seshacharlu v, Mukkumalla Chinniah 7 merely follows Annayyan 


~v. Chinnan 8 and Visvanadha Row v. Chinnakolandé Nainar 8 


In Lal Mahomed v. Kallanus 9, there is an’ observation against 
me. But the case has not been treated as an authority for that 


‘proposition. Ketu Das v. Surendra Nath Sinhald, 


The term ‘‘at the commencement of the tenancy ” does not 
necessarily mean when fhe tenant was putin possession. In 
appropriate cases it may mean execution of a-lease or attornment 
as where a tenant has already been-in possession: “ The Tenancy." 
connotes the status of tenancy—S. 116 does not apply to: cases 
of occupancy tenants.. Venkata . Narasimha v. Kandamudi 
Kotayya establishes that a ryot under a Zemindar is different 
from a tenant under a landlord. Per: Subramania Aiyar, J. 
Ketu Das v, Surendra Nath Sinha, is an action for recovery of 
rent on the strength of a Kabuliat executed by the defendant, 
The question was whether the defendant could show that the 
plaintiff had no title to tae land. The defendant was already in 
occupation of the land. 


1. (1892) I.L.R. 20 C. 296 (E.0.) 2. (1908) LL.R. 81M. 461 at p. 468. 

8. (1915) I. L. R. 87 A. 557 PC.) at p. 567. 

4. (1906) I.L.R. 83 C. 915 aip. 921. | l 

5. (1912) 23 M. L. J. p. 835. 6. (1909) I., L. R. 38 M. 366. 

7. (1914) 25 I. ©. T21. at p. 728. 8. (1918) 1 L. W. 197. 

9. (1885) I.L.R. 11 C. p. 51E. at p 523 ; . TET 
` 10. (1908) 7 C. W. N. 596. i =e Boe beedi. sats Ae 

11. (1897) LL.B. 20 Mi at p. 299=7 M.LJ.-351. 
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(The Officiating Chief Tustice—The question here‘is one of 
absolute estoppel, not of modified estoppel as suggested.) 


This is a case directly i in my favour and the other cases are 
Ganpat Rai v. Multan 1, Kottayi Kanaran v. Ganapathi ?, 2, at 552 
arid 558, There the tenant was in possession and if was held 
that the tenant was estopped. Gavarayamma v. Dundi 
Seetharamaswamy 3, 3, Madras Hindu Mutual -Bénefit Permanent 


Fund v. Ragava Chetti 4, Girdhari Lal v. Kalloo Mestri 5 ` 


(Allahabad). (Case of payment of rent). -Where rent is paid, tenant 
is estopped. Trimbak Ramachandra v. Shekh Gulam Zilani % 
Vasudev Daji v. Babaji Ranu "1, Bhyro Singh y. Rajah Leelanund 
Singh Bahadoor 8.. The Bombay and Allahabad High Courts 
are in my favour. Calcutta is also in my favour. Excepting 
Annayyan v. Chinnan °, Yeeraguntla Seshacharlu v. Mukkumalla 
Chinniah19, the Madras decisions are in my favour. 

This is also the Erglish Law. See Cooper v. Blandy 4, Hill 
y. Saunders 12, Carlton v. Bowcock 18, Serjeant v. Nash ‘Field 
£ Co. 14, Hall vy. Butler 15, Doe v. Barton 16, Fenner y. Duplock 17, 
Woodfall Landlord and ‘Tenant. 19th Ed., p. 308. Bigelow. 
Estoppel 565 to. 569. Casperz on Modern Hstoppel, p. 92. 


l Transfer of Property Act, 5. 108, Cl. (q.) provides that.on the 
determination of a leage the lessee is bound. to put the lessor in 
possession, 


e KoQ. Seshachariar, for the Respondent. The Indian Evi- 
dence Act consolidates the law of evidence. See the preamble to 
the Act. In S. 92 proviso (1) Evidence Act ‘such as’ is only illus- 
trative. The essence of a Code is to be exhaustive. Gokul Mandar 








1. (1916) Ï.L.R. 88 A. 226=14 A.L.J. 268. 2. (1911) 91M. L. J. 550. 
= B. (1914) 1 L. W. 821. 4. (1895) I. L. R. 19 M, 200, 
6. (1918) 22 I. C. 248, : 

6 
7 


. (1909) I. L. R. 34 B. 829 at 338. 
(1871) 8 Bom. H. ©. R. 179. 8.' (1874) 21 W. R. 153. 


11. (1834) 1 Bing. N. C. 45 at 49. 

1%. (1825) 4 B. & C. 529=107 E. R. at 1159=2 Bing. 113, 

` 18. (1884) 51 L. T. 659. 14. (1908) 2 Q. B 804, 
15. (1889) 118 E. R. 78 at 79 : 10 Ad. and El. 204. 
16, (1840) 11 Ad. & El. 807= 113 E. R. 432; 

17. (1824) 2 Bing. 10: 180 E. R. 207, 
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, 9. (1909) I. L. R. 83 M. 366. 10. (1914) 25 I. C. 721.0! 
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v. Pudmanund Singh 1, Bilas Kunwar v. Desraj Ramjit Singh 3 
is a case in which the tenant was let into possession. It is really 
a case in my favour, Foa, pp. 463, 470; Woodfall, p. 225 (6th 
Edition). There is no estoppel in favour of a landlord who has 
not let the tenant into possession. Estoppel is only a question of 
evidence. Ramanathan Chetty v. Ramasanu Chetty 3. In Pingalt 
Visvanadha Row v. Chinnakolandait Nainar t the authorities do 
not seem to have been placed before their Lordships and Justice 
Tyabji does not agree with. Oldfield, J. 


‘ The Court expressed the following 


Opinion:—The Officiating Chief Justice :-—The question 
referred to us is in these terms :—Whether a tenant who has 
executed a lease but has not bean let into possession by the lessor. 
is estopped from denying his lessor’s title in the absence of proof 


that he executed the lease in ignorance of the defect in his 


lessor’s title or that his execution of the lease. was procured by 
fraud, misrepresentation or coercion ? Mr. Justice Coutis Trotter, 
one of the learned Judges who made the reference, is of opinion 
that a tenant is altogether estopped from denying the title of the 
landlord who has let him into possession. So far there can be no 
doubt as to the law in India or in England. `S. 116 of the Indian 
Evidence Act which says “ No tenant of immovable property, or 
person claiming through such tenant, shall, during the continu- 
ance of the tenancy, be permitted to deny that the landlord of 
such tenant had, at the beginning of the tenancy, a title to such 
immovable property” is quite clear on the point. I does not 
recognise any exception exempiing from the operation of estoppel 
cases in which the tenant was either ignorant of his landlord’s 
title or was induced by fraud or misrepresentation to enter upon 
the tenancy. It is only when the tenancy ceases, that he is free 
to deny the landlord’s title, but not till then. Their Lordships 
of the Privy Council in Bilas Kunwar v. Desraj Ranjit Singh 4, 
say “ Section 116 of the Indian Evidence Act is perfectly clear 
on the point, and rests on the principle well established by many 
English cases, that a tenant who has been let into possession 
cannot deny his landlord’s title however defective it might be, .so 
long as he has not openly restored possession by surrender to his 


landlord. ” 


Pk ae 
i. (4902) I. L. R, 290. 707:(P.C.)° 2. (1916) I. D. .R. 87 A. p. 557. 
8. (1915) 80 M. L. J. p. 10. 4. (1913) 1 L., W. 197, 
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But it has been argued before us on behalf of the plaintiff 
landlord, firstly, that S. 116, is nót confined to’ cases where the 
tenant has been Jet into possession by the landlord whose tiile he 
seeks to deny, and alternatively, in the next place, that the section 
is not exhaustive of the law of estoppel between tenant and land- 
lord, As to the first contention, I entertain no doubt that the 
landlord whose title the tenant is estopped from denying is only 
the person from whom the tenant derived his-tenancy and not his 
predecessor-in-title. Does the section then apply to a case where 
_ the tenant has been in possession of the land before the date of 
th: acquisition of his titlé.by the landlord? The words ‘‘at the 
beginning of the tenancy” do not in my opinion refer to the 
commencement of the particular lease or contract between the 
tenant and the landlord, but-to the beginning of the occupation of 
the land by the tenant or by the person through whom he claims. 
If I am right in thinking that the estoppel enunciated in S. 116 


is absolute in its nature and we were to apply it in favour of. 
a landlord who has a derivative title and did not let the tenant: 


into possession but to whom the tenant atforned either by exscut- 
ing a lease or paying rent, then we should be laying down a 


proposition which goes further than the law on the subject in 


England. In Woodfall’s Law of Landlord and Tenant, page 249, 
19th edition, the law in England is thus stated. “The rule that 


a tenant may not dispute his landlord’s title applies only to the 
title of the landlord who let him in”, and this is how I under- ` 
stand the observation of the Judicial Committee in Bilas Kunwar 


v. Desraj Runyit Singh 1, as to the scope of S. 116, 


The argument that S. 116 is not exhaustive on the question 


of tenant’s estoppel cannot in my opinion be accepted. In Sarat 
Chunder Dey v. Gopal Chunder Laha 2 the Judicial Committee 
dealing with a case of estoppel by conduct has ruled that the 
question must be determined with reference to §. 115 of the 
- Evidence Act though they proceeded to point out that it did not 
enact anything different from the law in England. But however 
useful it might be to refer to Hnglish-decisions to explain the 
principle underlying the enactments of the Evidence Act, it is 
from the Evidence Act alone that the law on the subject is to be 
gathered. | ' 





1, (1916) I. L. 8.87 A.-557_at. p. 567. 2 (1992) I. L. R. 20 C. 296. 
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Bearing this in mind, I shall advert briefly to some’ of the 
English cases. In Carlton v. Bowcock and another 1 Cave, J. 
held “where a person vlaiming to be the assignee of the reversion 
receives rent from the tenant by fraud or misrepresentation, such 
payment is no evidence of title; bus where there is no fraud or 
misrepresentation, such payment is prima facie evidence of. title 
and the tenant can only defeat that title by showing that he paid. 
the rent in ignorance of the true state of the title and that some 
third person is the real assignee of the reversion and entitled to 
maintain ejectment.” Here clearly there is no-adlusion to any 
rule of estoppel suchas is dealt within S. 116 of the Indian 
Evidence Act, the question before the learned Judge being treated . 
as one of appreciation of evidence in support of the landlord’s 
title and of onus of proof. Much reliance is however placed on 
another passage in the judgment of Cave, J. where he observes 
“ A tenant of a house who pays rent to one who claims to be 
assignee of the reversion is nct estopped from denying the title’ 
of the assignee in the same way that he is estopped from denying. 
the title of the lessor by whom he has been let into possession.” : 


Reading the two passages together, I am not satisfied that the, 
learned Judge intended to formulate a :nodified form of estoppel 
in cases like the one before him. Apart from any technicalities 
of pleading to which we attach: very little importance in India, 
the effect of the so-called rule laid down in Carlton v. Bowcock, 
and another 1 in its practical operation would amount to this :— 
the fact of payment of rent or execution of a lease is prima facie. 
proof of title in the person who receives the rent or in whose | 
favour the lease executed, and if the tenant is unable to get rid . 
ofthe effect of these facts by showing that he was acting in. 
ignorance and that the title was in some person other than the 
persons to whom he paid the rent, he would have no defence to a E 
suit for rent or in ejectment. Itis perfectly clear from the ` 
authorities cited in the judgment of Mr. Justice Cave that itis 
open in such cases to the tenant to prove that the title is in fact 
in some third person. It will be seen that in the other English” 
cases also-cited in the Order of Reference, the fact of payment of © 
rent to a person who did not let the tenant into possession is 
really treated as proof of the existence of relationship of landlord ` 





1. (1884) 51 L. T. Rep. Ns. 659, 


PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. 725 


‘and tenant. and naturally as a conclusive proof in the absence of Vonkatg . 


Chatt 

‘adequate explanation. oor 
Aiyanna 
Coming to the Indian. decisions, the view that has found ,Gounden. 


favour in this Presidency is “that estoppel applies only where the The. 12-Offe 
tenant has been let into possession by the landlord in question, ' Ghiaf, 
Usman Koya v. Chidriamokkausa Akoth 1, Yerraguntla Sesha- i 
charlu v. Mukkumalla Chinniah 2, Annayyan v. Chinnan ? and 
Viswanadha Row v. Chinna Kolandai- -Nainar *. The same view 
was expressed in Lal Mahomed v. Kallanus 5, though that case 
was sought to be distinguished in Ketu Das v. Surendra Nath 
Sinha 6, where Mitter and Brett, JJ. gave effect to the modified 
form of estoppel suggested in the Order of Reference. In Lodai 
Mollah v. Kally Dass Roy 7 also, it was held, after reviewing she 
English decisions (Rogers v. Pitcher 8, Claridge v. Mackenzie 9; 
and Gregory v. Doidge 1°,) that “ where the plaintiff claims by a 
derivative title, and the defendant has attorned to him, the defend- 
ant is not thereby estopped from showing that the title is really 
not in the plaintiff but in some other person”. I entirely agree 

= in that proposition. , 

I would therefore answer the question in this way :—A tenant 
who was let into possession is estopped from denying a land- 
lord’s title. A tenant who was not let into possession by the 
‘person seeking to eject him is not estopped from denying the 
plaintiffs title; he may show that the title is in some third 
person or in himself. But the’ execution of a lease or payment 
of rent by the defendant is a prima facie proof of the plaintiff's — 
title which the Court dealing with the evidence will ordinarily 
treat as conclusive in his favour unless the fact is sufficiently ex- 
plained.- In most cases of this. nature the presumption in favour 
of the plaintiff can only be displaced by the defendant showing 
that the attornment was made by him in ignorance of the plain- : 
tiff’s title or was induced by fraud, misrepresentation or coercion. 


The answer to the question referred to us ‘will be in the afr- 
mative as proposed by my learned brothers Seshagiri Aiyar and 
Phillips, JJ. 


+ 





.1. (1906) 15 M. L. J,. 368. . 2, (1914) 25 Ind. Cas. 721. 
8, (1909) I. L.R. 38 Mad., 866. 4, (1918) 1 L, W.19%, 
_B. (1885) LL. R. 11 Cal., -519. . 6. (1908) 7 0. W. N., 598. 


~- 9, (1881) I. L. R. 8 Cal. 288. 8. (1815)6 Taunt., 202. E 
9,” (1842) 4 M. and G. 148. 10. (1826) 8 Bing. 474. : 
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Seshagiri Aiyar, J:—I have the misfortune to differ from the 
learned Chief Justice in this case. l 
The question has beer argued more fully than on the last 


- occasion and some fresh light has been thrown upon some of the 


points. I consider it theretore desirable that I should re-state 
my conclusions. 


The facts were fully siated by me in the order of-reference 
and it is not necessary to recapitalate them here. The question 
Whether the Indian law of evidence is exhaustive need not be 
discussed, as I am of opinion that S. 116 is general in its terms 
and does not preclude the consideration of English decisions to 
understand its import. It is only where the law is silent on some 
points, the question whether it should be supplemented by prin- 
ciples. deducible from English authorities can arise. That is not 
the present case. 


I shall first deal with the section itself. The chapter dealing 
with Estoppel comprises three sections. The first one, S. 115, 
enunciates the general rul2 and prescribes no limit before or 
after which parties can recede from their relationship. Section 


(116 which deals with a particular species of Hetoppel in. pais 


introduces limitations regarding its operation. [t is not as strin- 
gent as the general estoppel and gives freedom to parties to resile 
from their position under certain circumstances. Section 117’ 
deals with a particular class of Estoppel by deed and imposes 
some limitations on its applicability. In English text-books it is’ 
pointed out that Hstoppel in pais may spring from (1) Livery of 
Seisin, (2) Entry, (3) Acceptance of rent, (4) Partition, or (5) 
Acceptance of an Estate. There is no reason to suppose that the 
framers of the indian Hvidence Act were not legislating for all 
kinds of tenancy when they were dealing with the relationship of- 
landlord and tenant in 8.116. In my opinion, all the first. 
three classes of “Estoppel in pats’ were intended to be comprised 
in the rule indicated in S. 116. There is nothing in the 
section to lead to the contrary conclusion. All tenants, including | 
those who have attiorned by deed to the landlord, must have been 
in the contemplation of the Legislature, because there is no indi-. 
cation that any were to be excluded. Prima. facie, therefore, 
the section applies to tenants who have been let into possession 
as well as to those who have acknowledged the landlord by execut- 
ing a deed by- paying rent or otherwise. The words “at the. begin- 
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ning of the tenancy” do not spell that only persons let into posses- 
sion are within their:connotation, There must be a beginning of 
the tenancy in all cases where the relationships of landlord and 


tenant can be predicated. I do not see any reason for narrowing - 


their applicability to tenants to whom first possession is given. 


One other point may be mentioned before dealing with the 
decided cases. The rule of law enunciated in all the sections of this 
chapter is subject to the general proposition that they would not 
avail against any statute. There have been numerous cases on this 
point under S. 115. The latest is Vaikuntarama Pillai v. Authi- 
moolam Chettiar 1. This doctrine would apply equally to S. 116. 
Therefore, if the estoppel pleaded can be proved to contravene the 
law, €. ga, the law of contracts, the estoppel will not be given effect 
to. That is the foundation of the rule that the tenant in avoiding 
the estoppel can show that he has been induced by coercion, undue 
influence, misrepresentation, fraud or mistake (ignorance will be 
included in this last term). To put it shortly, the contract of 
tenancy can be avoided if it is subject to any of the infirmities 
which the Indian Contract Act həs enumerated in Ss. 13 to 20 of 
the Act. we ts the general rule. 


There is an apparent sanio to this rule iv the case sai 


tenancies which commence with the tenant being let into posses-- 


sion. The basis of the distinction is this. A person cannot both 
_ approbate and reprobate. If he has got into possession with the 
consent of another, he is bound to vacate and surrender possession 
before he can be heard to say that that other had no right to put 
him in possession. He should not be allowed to use the privilege 
given to him to attack the man who conferred it. That is the 
reason why a person who is let into possession i3 required to give 
it up before he disputes the title of the person'who put him in. 
As a matter of fact, I find nothing iù 8. 116, to the effect that 
there should be a surrender of possession before title is disputed: 
But that is the law in England ; and that has been read as being 
within the meaning ofS. 116. Bilas Kunwar v. Desraj Ranjit 
Singh 2. Subject to this further reservation in favour of the 
landlord, I am of opinion that S. 116 deals with estoppels of every 
‘kind as between landlord and tenant and -that there. is no an, 
cation for narrowing its scope. 


t 


1, (1914) I. L. R. 88 M. 1071. . <2, (1916) I. L-R. 87 A. 657, 
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On one point, my mind was fiuctuating a great deal during 
the course of.the argument, and it is this: Whether, when wé 


_speak of the estoppel in 8. 116 being dependent upon proof that 


the contract is not vitiated. by the infirmities to which all 
contracts may be subjected, it is not a. mere question of burden - 
of proof. After consideration, I incline to the view that the 
term estoppel is not misapplied in such cases. What is meant is, 
that it is open to a tenant to raise the preliminary issue that the 
contract is void or voidable. If the preliminary issue is in his 
fayour, the relationship is not established. If it is found against 
him, he will be precluded from agitating the broader question that 
the Jandlord had no title when the relationship came into exist- 
ence. Even where the stricter estoppel operates, which compels 
a party to surrender possession first, there may be a preliminary 
issue whether the tenant wes first let into possession by the land- 


‘lord. After all, ina sense, all rules of estoppel are rules of 


evidence and the fact that in the case of ordinary contracts of 
tenancy, the tenant is allowed more scope to impeach the 
relationship is not a ground for saying that on the question of the ` 
disproof of title, there is no estoppel. 5 

I have made these general remarks, as in my opinion, the 
rules of English Law to which I referred in the Order of Reference, 
are consistent only. with the considerations Ihave above set. 


forth. 


As regards decided cases, if is clear that the preponderance - 
of authority is in favour of the view that the section applies also- 
to tenancies other than those in which the tenant-was first let 
into ‘possession. In Madras, we have Madras Hindu Mutual 
Benefit Permanent Fund v. Ragava Chetty 1and Kotiayt Kanaran ` 
y. Ganapathi? and Gavarayyamma v. Dundi Seetharamaswami 3, 
In Calcutta there is the authority of Ketu Das v, Surendra Nath 
Sinha 4 which fully and elaborately considers the question. See 
also Bhyro Singh v. Rajah Leelanund Singh Bahadoor 5, In- 
Allahabad, the current of decisions is ali one way. Guirdhari Lal 
v. Kalloo Mestri ê and Ganapat koi v. Multan 7 and the. cages’ 
cited init. In Bombay also the view has been that the section 
18 comprehensive enough to cover all cases of tenancy. Vasudev 





1. (1895) I. L. R. 19 M. 200 2. (1911) 21 M. L. J. 550. 
3. (1914) 1 L. W. 821. 4, (1908) 7 0.: W. N. 596. 
5. (1874) 21 W. R. 153. Ə. (1918) 22 I; C. 248, -=o ey: 


. 7. (1916).1. L. R. 38. A. 226. 
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Daji v. Babaji Ranu tand Trimbak Ramachandra v. Sheki: 
Gulam Zilani 2. On the other hand, Annayyam v. Chinnan 8 
and those that follow it, namely, Viswanadha Row v. Chinna- 


kalandai Nainar t and Yerraguntla Seshacharlu v. Mukkumalla 
Chinniah E take the narrower view, and they purport to follow 


the earlier Calcutta decision in Lal Mahomed v. Kallanus 6. As’ 


I said before, the view which I have been suggesting is more 
widely accepted in this country than the other one, 

As regards English cases, Mr. Seshachariar: has not drawn 
Our attention to any which is in conflict with those that were cited 
by me and by Mr. Justice Coutts Trotter in the Order of Refer- 
ence. I do not propose to refer to them again. I may however 
refer to afew:'more cases and to the conclusions stated by text- 
writers on this subject. In Cooke v. Loaley 7 the tenant was 
already in possession under another and acknowledged the new 
landlord by paying him rent. Lord Kenyon, C. J., held that the 
tenant cannot give evidence of want of title in the landlord. In 
Cooper v. Blandy 8 the predecessors-in-title of the plaintiff were 
put in possession by the landlord. The plaintiff succeeded them 
and disputed the title of the landlord. In a very strong judgment, 
Tindal, C. J. points out that a person although not put in 
possession by the landlord will be estopped from denying his title 
if he has been in occupation of the premises. To the same offect 
is the decision in Panton v. Jones 9. 

Coming to the recognised text-writers, I find Woodfall in 
his book states the proposition thus: “If the defendant has ex- 
, pressly attorned to the plaintiff, he will thereby be estopped from 
disputing the plaintiff's title, unless such attornment be proved to 
have been obtained by fraud, or through some mistake of facts.” 

In Faweett’s book on Landlord and Tenant p. 77 after a full 
discussion of the cases bearing on the question, it is stated, “where 
a person in possession of land recognises a subsisting tenancy under 
another whether by payment of rent, by submission to distress, or 
otherwise, he is similarly estopped from disputing the title of that 
other, although he did not originally receive possession from him,” 
_Foais equally explicit. See page 425 in the third edition. Bigelow 
in his book on Estoppel says that “payment of rent ‘is evidence 


1. (1871) 8 Bom. H.C, oe Nae ) 175. 9. (1909) ILI L. R. 84 B. 829. 
= (1909) I. L. R. 33 M. 3 4. (1913) 1 L. W. 197. 
(1914) 25 I. O. 721. 6. (1885) I. L. R. 11 G. 519, 
i 7 (1792) 5 T. R. 4. 8. (1834) 1 Bing (N. C.) 45. 


9. (1818) 3 Campb. 872. 
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~ Venkata of, permissive, occupation, and when unaccompanied by fraud. or 
Chaty mistake establishes the relation of landlord and. tenant, and is 
Aiyanna the 1 ordinary. ‘evideace upon which the estoppel arises, though, it 
Tohru} is by r no means the only evidence upon which the-estoppel may 
aiii T be founded.” I do not think ib necessary to multiply citations 
Obie „any further, ‘In my opinion ‘the estoppel of the tenant under 
§. 116 6 is not confined to cases where possession was originally 
Bit fom the landlord but extends to all cases of tenancy. 
I would therefore angwer the questions referred to us in the 
fta tative SE ok ee ear 
Phillips, J. oe Phill ips a agree genérally with the judgment that has 
just been delivered 'by ` my. learned brother Seshagiri Aiyar, J. but 
Ihave 4 Wi few words to add, "The question referred for our còn: 
siderations" ina ‘somewhat | “restricted form, and assumes that 
wher w feifaitt has not been ` "Iet into possession by his landlord 
henis not abisolitely estopped from denying ‘his landlord’ s title, 
si a ‘plead ignotahce “of the defect’ of title, “fraud, inistéprésen- 
oa or ‘coercion a and” ‘We aré è asked io decide whether whéd such 
plea 3 Kave ‘failed: such ` a tenant ĉan prove that his landlord’s title 
isigéfe bive, lute AY Sud s 7 Lif 
-R Re Proposition, that a tenant not admitti into | possession 
by hid aindiord “is” ‘not ‘absolately estopped from ‘denying his 
lán iäioró’s title and’could raise the pleas just above mentioned i 1s laid’ 
abwhit “wet ‘Das v. Surendra Nath ‘Sinha, r “and isin accor” 
dance with the decision, i in Lodai Molla V, Kally Dass Roy, $ 
atit Gridhiats ý älv! Kallo Méstri'?. “Ït kas also béen held” that 
g tiè or th d Hividencé A’ct is ‘not applitable to à tenant who his 
nót Been’ Tet into Nosstasidi! by hia landlord, ‘Lal Mahomed v. K alla.’ 
ntis brina Yerr aginta ‘Seshacharlic’ v: 'Mukkumalla Chinniah, 6 
and! Hina yyan v: ‘Chitnnian,-6-- "A contrary view has been taken’ 
vy Oldfield, Je int Gavarays yamma: v. Duündi Seetharamaswamy 7 
folldwing’: ‘Madras! Hindu ‘Mutual Benefit ‘Permanent Pund YY 
Ragaia: Chetti 8) S. 116° of the Evidence Act”does not: Specifically’ 
wake‘ ay: reference: t0/a tenant ‘being lebsinto- ‘possession’ but’ it” 
states that’'he- is- estopped- from’ denying: his landlord’s: ‘title ““at” 
an l the! ‘beginning’ of the tenancy.’’ These'word’s have been intérpreét- | 
ed’: in- different! ways: ånd: it has been held that * the beginning of 
the ‘tendinoy?”’ ' théans: “thé: time ‘when the tenant was first let inté!! 


‘(1908)--7 ©. WI'N. 696. ` a (1881) I. L R. 8 C. 288. | 
"a (1913)*22:I, 012483.) 2 4 (iga) I. L. R. 11 C. 519, 
“BG (1914): 25 'I: C T21) Y i poo L. R38 M.-366:t 


eT! ((U9rd) Ii W82. z 8 _ 41896) I, L. R. 190-200; ! 


re bie ie SEELY 


, 
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ny mrizascerd ndri dal nagd 
possession, ” but it appears to nie that this is. an unnecessarily 
narrow interpretation’ to put upon, ‘the words. sits ‘seems. that,the 


“Seite wa ite 


question as to whether a tenanay begins at, a oertain time Jepends 
the landlord which npnatinutes a new eee slt may bethat the 
tenant was in possession before.the new'tenancy’ beganebut it- may 
happen that in attorning to Jaf new: landlord ‘he 'exécùtes f -1éagé 
which cénstitutes a new tenancy’ ‘on: tetins” differing’ ‘trom’ “the 
previous one. Can it be said i in ‘such a Case! that = 'attofamen 

was not the beginning of ‘a- ‘new ‘tenancy ? 2 T thim Knob. "Or n thè 

other hand, a tenant may. continue t to hold, on the strength of ‘the 
subsisting lease and, on the death ‘of. his ‘original landlord, „may 


JÕI of 
continue the payment of rent to the person, purporting, to, be. his 


landlord's successor. In such a“ case: “when, there JS, D 
agreement between ‘the new. landlord and. the.tenant, dt cannot) be 
syd that a new tenancy has arisen.’ . The; tenant Tholds:-under-his 
old lease and is merely continuing payment) ofrrent::im accordanée 
with the claim: put forward:by.:his:supposed landlord{' The pay-< 
ment of rent is ño doubt: evidence of the payee’s: titlefas landlora 
but is not in itself sufficient to create'a new>tehancy:! It:thercforé 
seerns,to me that the question to ‘be: decided2 under: S116 oft the 
Evidence Act is not so much’ whether a tenantthas’ bèëñ det? init 
‘possession or not, but: whether a new tenancy hastarisent / Tf ittis 
proved that there is anew tenancy, thenzunder!thé words Ofthé 
section, the tenant is estopped- during: ‘the ‘contintiahce of that 
tenancy from denying his landlord's title atthe’ ‘beginning ofthe 
tenancy and in such a case, I am of. opinidn:. that hetis absoliitely 
estopped and cannot even raise the pleas ofifraüd,/ niistepresenti? 
tion, ete. which would ordinarily! ‘render thé Scorttadt’ Woidable? 
and' I would. hold this on:the’ principle «that af person” — 
T4 crm urp 


approbate and reprobate. He ‘has taken advantage’ of thé suppos” 


edrtitlė-of his:landlord to obtain. hisilease and. theréföfe go“long 

aş he ‘wishes to hold the property:under that lease, hé ‘canhot!bé 
heard;to say that, his landlord had no right ‘to grant: sitan What 
he must do before: he denies the landlord’s title is to ‘idelivér® ap 
possession of the property. This proposition is laid down clearly 
in Bilas Kunwar v. Desraj Ranjit Singh, t in-which ctheiro Tord! 
ships of the Privy-Council say iS. 1/16 -of the :Indian‘Evidened 
Act is perfectly clear on the point,{and rests on the - ‘principle 
well sense by ssi English cases, that a tenant -Who has 
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. been let into possession cannot deny his Jandlord’s title however 


defective it may be, so long as he has not openly restored posses- 
Sion by surrender io his Jandlord.’’ Here, we find the words “let 
into possession,” but it does not appear to me that any emphasis 
is laid upon these words and the principle would be the same 
whether a man was let into possession or whether he was con- 
tinued in such possession"by a specific agreement between him- 
self and his landlord. Under S. 111 of the Transfer of Property 
Act a lessee is bound to deliver possession at the end of the 
tenancy, and consequently if he wishes to support the title of a 
third party, he can only do so after ze has surrendered the lease 
to his original landlord. 

In the case of a tenant who has not been let into possession 
or has not been continued in possession under the terms of a 
new tenancy, the position is somewhat different and that seems 
to be the case which has been referred to us. Such a tenant is 
not in the same position as the tenant with whose case I have 
already dealt. He has not obtained the lease on the strength 
of an agreement with the new landlord and consequently he 
may set up pleas, which are always available to a person 
who has made a contract, such as fraud, misrepresentation, 
or mistake ; but unless. he is able to prove one of these pleas, he is 
bound by his contract ; and in the same way, I think, the tenant 
by payment of rent having impliedly made a contract with his 
landlord is bound by it unless he can prove these pleas. The- 
case referred to us assumes that these grounds for avoiding the 
contract do not exist and consequently, I would hold that such a 
tenant is estopped from denying his landlord’s title. It seems 
to me to be unnecessary to consider the question whether Ss. 115 
to 117 of the Evidence Act are exhaustive, for in the present 
case, there is no reason to go beyond the provision in S. 116 of 
the Evidence Act which undoubtedly re-produces the English 
law onthe subject. In Sarat Chunder Dey v. Gopal Chunder 
Laha, 1 the Privy Council remark that S. 116 of the Evidence 
Act was not different from the English law of estoppel and that 
there was no warrant for adding qualifying conditions and we 
find a similar remark in Asmatunnessa Khatun v. Harendra Lal 
Biswas 2. English-cases may no doubt be referred to for ascertain- 
ing the principles which underlie the provisions of the section; 
but certainly ina case like the persent, I think we should be 


guided by the words of the section itself. ) 
C. A. S. — 


1. (1892) I. L. R. 20 C. 296. (2. C.) 9. (1908) I. L. R. 85 G. 908. 
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IN- THE HIGH COURT OF J UDICATURE AT “MADRAS, 
Present :—Mr. Justice Ojäfiela, one Mr. J ustice Sadasiva 
Aiyar. ` -* a N 
Ayiroor Swaroopathinkal Ayra Appellants*. (Plaintiffs. Nos. 1 
Malika Kovilakath Randaman | to 3, 6, and 8 to 18). 
Kunhunni alias Ravi Varma i ' : 
Rajah Avergal, and others. 
O D 
Kannamkulath Madhathil Rama- Respondents (Defendants Nos. 
subramania Pattar, and others. 12 to 15,2, 8,4,7,9 to 11 ard 
legal representatives ofthe 5th 
and 6th defendants). 
` Religious Endowmeni—Trustee—Alienation of property—Compromise recognis- 
ing alienation, when binding on trust—Duty of Court—Private Devaswom—Right 
of junior members of tarwad to sue—Transfer of Property Act; 8. 59—Mortgage— 
Modification of terms—Remission of claims by mortgagee—Registration, if neces- 
sary. i 
In 1905 the Karnavan of a Kovilagam owning a Devaswom as its private 
property, mortgaged with possession certain lands dedicated to the Devaswom. 


| 
l 
| 
l 


In 1908 the succeeding Karnavan as trustee of the Devaswom brought a suit to’ 


set aside the mortgage. The suit was dismissed as the result of a compromise 


whereby the mortgagee consented to a reduction of the principal amount securad _ 


and to release certain items of the mortgaged property from liability. The terms 
of the compromise were embodied in an unregistered document. In 1910, some 
of the juniox members of the Kovilagam instituted a suit for possession of the 
mortgaged properties on the ground that the mortgage was not binding on the 
Devaswom. i 

Held, that the plaintifis had a sufficient interest in the Devasworn to entitle 
them to maintain the suit ; that the compromise in the prior litigation was not 


binding on the Devaswom in the absence of proof that it was effected bona-fide ` 


and for necessity ; and that the mere fact that the mortgagee withdrew a: large 
portion of his original claim would not validate the compromise unless it was 
shown that the prospects of the contest regarding the balance were unfavourable 
to the Devaswom. 

Held, further, that the compromise did not extinguish the original mortgage 
and create a fresh one instead, but merely amounted to an arrangement whereby 
the mortgagee released certain rights in favour of the Devaswom, and as, such did 
not require registration. 7 5 : 

Per Sadasiva Aiyar, J.—Though S. 48 of the Indian Trusts Act does not in 
terms apply to public or private religious trusts, the principles embodied therein 
regulate the powers of a trustee of a religious trust. Courts in India should 
scrutinize with great care alienations by compromise and awards out of Court made 
in reference to properties belonging. to a charity, before they ‘are accepted as 
valid against the trust. Dn Po 


* B. A. No. 2087 of 19183.. . . < — 2. 8th August, 1916, 


f 
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' Obiter.: The analogy between the case of a Hindu widow representing her 
husband’s estate and the casa of trustee ož a Yelizious institution: is! rather, 
remote. P = 
. The powers of a Hindu widow to compromise a litigation launched against 
her’ ag the representative of her husband’ s estate, so as to bind the reversion, have 
been too na trowly laid down in Venkatarama Jogiraju v. Addepalli Seshayya.}, 1, 


Second Appeal against the decree of ‘the Court, of the Tempo- 
rary Subordinate Judge of Palghat in Appeal Suit: No. 571 of 1912 
preferred against the decree of the Court of the District Munsif of - 
oe in Original Suit No. 731 of 1910. ee ee 

2. Re Ramachandra Ayar for Appellant.  , yes ty 
= G: V Ananthakrishna Ai ayar for Respondent., 
| The Court delivered: the following 

Judgments :—Oldfield, J:—This suit was brought by. the 
plaintiffs—appellants, to recover property on behalf of a Devas- 
wom alleged to be the property or to be under the management of 
themselves and defendants Nos. 9 to 11; and the main defence _ 
was that the property is -held by the lst defendant on-a valid 
mortgage which is stil] outstanding. Pte a eal 

- The facts are that the property was’ first nonea n the 
seamen ofthe 9th defendant, the present Karnavan of the 
Kovilagam, in 1905 ‘under Exhibit | I; and. that 9th, defen- 
dant compromised a suit,. which he. brought in 1908. to set 
Exhibit T.aside on obtaining modifications of certain of its terms, 
which are embodied in Exhibit L. The first contention before 
us is that Exhibit L superseded the original mortgage Exhibit I; 
but created no fresh mortgage relation and that the property, thus 


| freed, ‘should therefore be restored to plaintiffs. 


Exhibit L is executed only by the Ist defendant, the oe 
gagee ; and, if it purported to supersede Exhibit I and were relied: 
ón as-constituting the mortgage relation between the parties, S; 59 
of the Transfer of, Property Act would no doubt negative’ ‘the 
possibility of its doing so. But its terms preclude that argument. 
For. they do not provide explicitly or implicitly for the supersession 
of Exhibit I, either entirely or by modification of any ' ‘of its 
ésséntial conditions. 

‘First as to total supersession, some attempt has been ‘made 
to show that the plaintiffs themselves assumed in their pleadings 
that Exhibit L, was the only document, by which the suit pro- 
perty was bound. But this is unsustainable in view of the 


ell uke 04, (1911) L D. R. 35 M. 560. 
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references tó Exhibit I as well as Exhibit L in plaint paragraphs 
0, 11 and 16. The arguments from the actual terms of Exhibit L 
rest on the verbatim translation of its recital that “the lst defen- 
dant is now holding the mortgage properties, which he was holding 
under Exhibit I,” the implication suggested being that he has 
ceased to hold them under it. But there is no direct reference to 
his holding in future under any new document or under Exhibit L: 
On the contrary Exhibit L is hardly -intelligible except on the 
assumption that some earlier document is still in force; and it 
refers expressly to Exhibit I in connection with an acknowledg- 
ment regarding the extent of the mortgage period, which has yet 
torun, ‘The terms moreover of the compromise petition, Exhi- 
bit IV, filed contemporaneously with the execution of Exhibit L, 
included nothing regarding the cancellation of Exhibit I and 
provided. for the dismissal of the suit for that relief. All this 
indicates that, consistently with the evident intention of the 
parties, the portion of Exhibit L quoted above really provides for 
the lst defendant still holding the properties, which he was hold- 
ing, under Exhibit I and involves no suggestion that he has begun 
to hold under any other document. 


'. Then as to.the particular, terms modified, the plaintitfs’ 
argument fails because the modifications do not amount to 
changes in the obligations of the mortgagor, to' which his consent 
would be necessary, but only to an agreement. by the mortgagee 
riot to insist on his original rights in their entirety, the case being 
one of remission under S. 63; not of novation under S. 62 of the' 
Indian Contract Act: The modifications consist in (1) a reduction’ 
‘of the principal amount secured as repayable to the 1st defendant 
(2) a reduction in the share of the annual produce, which he is 
entitled to retain, the nichavaram payable to the mortgagor’ 
béing enhanced, (3) the release of one item of the mortgaged 
property: ` The effect is therefore that the mortgagee foregoes 
rigtits for the mortgagor's benefit, not that the latter cancels’ an 
old 6 ör makes a new mor ‘tgage. Plaintiffs therefore must fail on this 
A 


Their next argument is that the Lower Appellate Court, 
erred in dealing with their objections to the mortgage based 
on the absence of proyed necessity for it and of good faith | 
on, ‘the part. of | the Sth, defendant. and his _ predecessor , or , due; 
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‘ enquiry by the 1st defendant, because it considered only the 


Circumstances immediately connected with Exhibit L and the 
those connected with Exhibit I and the validity of the 
objctions to it, which under the ccmproraise were withdrawn. 
The circumstances in question certainly bulked largely in the 
judgment of the District Munsiff; and the Lower Appellate Court 
conceded that the compromise would bind the Devaswom only if 
it was made bona fide, and, finding that it was, did not deal, with 
the question of the Ist defendant’s enquiries. Its finding how- 
ever was based on (1) the absence of svidence to prove the alle- 
gation of collusion and corruption, and (2) the terms of Exhibit 
L. It referred to the validity of Hxhibit I in two connections 
only, with reference to (1) the giving up by the lst defendant of 
a large sum due under Exhibit I, and (2) his failure to produce 
the original accounts, which would have supported the claim, in 
satisfaction of which Exhibit I is alleged to have been given. 


This investigation of the good faith of and necessity for the 
compromise must be held inadequate. For it cannot be assumed 
that, because one party withdraws a large proportion of his 
original claim, the result is acvantageous to the other, unless the 
prospects of the contest regarding the balance are considered and 
found unfavourable: and the reference to the lst defendant's 
surrender of his accounts overlooked ihe facts that the burden of 
proof regarding the propriety of the compromise was on him and 
that the copies he produced as secondary evidence were subjected 
to severe criticism. - Certainly the good faith of and necessity for 
à compromise can be upheld, although proof may be wanting that 
its terms represent those, which would have been secured, had the 
matter been litigated fully. But the decision as to good faith and 
necessity must be reached, as it was the parties’ duty to reach it, 
on a comprehensive survey of the circumstances. Such a survey 
of the Lower Appellate Court failed to make, since it attempted 
no conclusion as to the foundation of the whole dispute, the 
validity of Exhibit I or as to the lst defendant’s prudence in 
abandoning his claim for its cancellation a toto. 


The foregoing disposes of the defendants’ contention regard- 
ing the Lower Appellate Court’s decision as to the good faith of 
the compromise. They have further argued that the decision was 
unnecessary, because the 9th defendant and his predecessor were 
under no special obligation andthe compromise must be upheld 
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‘in the absence of proof of any of the reasons, for which contracts 
are ordinarily set aside. There is a question, to be dealt with 
later; as to the character, in which: the 9th. defendant and his 
predecessor carried out these transactions, whether they did. so as 
Uraller Trustees of the Devaswom, a public temple, or merely as 
karnavans of the Kovilagam, of which the temple was the privaie 
property. But it is unnecessary to decide at present in which 
capacity they acted, since the authorities show that a karnavan’s 
transactions can be upheld in the absence of the consent of other 
members of the tarwad, only if they were effected in good faith 
and for necessity ; and it is unnecessary to cite cases to show that 
as much must be proved, if trust property is in question. It is 
true that in Hravann Revivarman v. Ittappa Revivarman land 
in Varanakot Narayanan Namburi v. Varanakot Narayanan 
Namburt 2 the Court refused to describe the karnavan as a trustee 
but it fully recognised his special responsibility to other members 
of the tarwad, in the one case comparing him with the father of a 
Hindu family and in the other reiterating his obligation to act in 
good faith. Vide also Kombi Achen v. Lakshmi Amma 3 and 
Ramunni v. Kerala Varma Raja +, Authority accordingly justifies 
the Lower Appellate Court’s opinion that proof of good faith and 
necessity on the part of the 9th defendant and his predecessor is 
necessary. It follows that in its absence the 1st defendant must 
prove that he made due enquiries, The case must therefore go 
back to the Lower Appellate Court for re-hearing on this point. 


Lastly the defendants support the Lower Appellate Court's 
decision on the ground that the plaintiffs had no right to sue, 
because, the trust being of a public temple, they are not tha 
Urallers ; and they rely on Appu Pattar v. Kuramba Umma 5 and 
Chathappa Nambiar v Komman 6. The plaintiffs in reply alleg= 
that they never pleaded and do not admit the public character of 
the Devaswom. The facts are that in the plaint the establishmen 
was described as a Devaswom without further qualification ; and 
it might be a question whether that description is compatible 
with private ownership. Though however the 1st and 9th defand- 
ants in paragraphs 14 and 3 of their respective written siate- 
ments raised the objection now under consideration, no issue was 
framed and no argument on it was attempted in either of the 


4. (1876) L L. R. L M. 153. ' 2. (1880) I. L. R. 2 M, 828, 
3. (1882) I L. R. 5M. 201. - 4, (1881) I. L. R. 15 M. 166. 
5. -(1911) 21 M, L. J. 588. -2 6. (1914) 2 L, W: G1, 
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‘Lower Courts. The Lower Appellate Court in fact made the 


first reference to the 9th defendant and his predecessor as Uraller 
‘In its judgment. In the circumstances, there is no reason for 


allowing defendants to rely ‘for the first time at this stage on an 
objection, to substantiate which fresh evidence would be necessary. 

Lhe result is that the Lower Appellate Court’s decision must 
be set aside and if must be directed to rehear the appeal in the 
light of the foregoing. It will in parzicular deal with the question 
whether the compromise between the 9th defendant and the 1st 
defendant can be sustained with reference, not only to Exhibit L 
and its immediate circumstances, but also to the validity of 
Exhibit I and the 9th defendant's prospects of success in his suits 
for its cancellation. If it finds that the 9th defendant and his 


._predecessor acted in bad faith it will further decide whether the 


ist defendant acted in good faith and after due enquiry in dealing 
with them. l 

Costs to date will abide the result of the further hearing and 
will be provided for in the decree to be passed. 

Sadasiva Aiyar, J.—Twelve ouz of the fifteen plaintiffs are 


the appellants before us. It is necessary to set out the following. 
facts to understand the points for decision. 


The plaintiffs’ tarwadowns a private family temple called 
Thichukavu Ayyappan Devaswom. The Karnavan of the family- 
was as usual the trustee of this private religious trust. — 

Eleven items of land belonging to this trust were mortgaged 
in September 1905 by the then karnavan to the lst defendant 


‘under Exhibit I for Rs. 360 for aterm of 24 years, it being 


mentioned in the document that Rs. 300 out of the consideration . 
of Rs. 360 was the amount found dus to the Ist defendant on a 
settlemen* of the account of the sums spent by the Ist defendant 
in managing the temple affairs as man-ger under the karnavan. 


Soon after the death of that ksrnavan, the 9th defendant 
became the karnavan of the plaintiff's tarwad and the trustee of the 
temple. As such, he brought O, S. No. 258 of 1908 to set aside 
the mortgage of 1905 as not binding cn the Devaswom. But the 9th 
defendant and the Ist defendant compromised that suit of 1908 
and filed a joint petition, Exhibit IV, in the District Munsif’s 
Court to the following effect: ‘The plaintiff ” (the present 9th 
defendant) “ having now been convinced that the amount’ due 


—_ 
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under the suit mortgage-deed” (of 1905) “is really due, the 
parties’ (the present 9th‘defendant and the wee lst E 
“have settled the matter on the following terms” vt 

(1) the defendant released’ item 10 of the 11 mortgaged 
items from the mortgage ; 

(2) the 9th defendant was T recover the same with arrears 
of rent, Rs. 8-7-0, from the 1st defendant ; 

(3) the remaining items were to be charged with a morigage 
debt of Rs. 288-7-0 only instead of Rs, 360 ; 

(4) the defendant was to hold them for the penoas a ui 
ed in Exhibit I, the document of 1905 ; 

(5) the porapad-rent, paddy and on were to be slightly 
increased ; i 

(6) the lst defendant was to give up his esed E ER 
right to nine cocoanut trees standing inside the walls in item 1; 

(7) the 1st defendant was to pay the 9th defendant interest 
at 12 per c3nt. per annum on the arrears of rent ; 

(8) the Ist defendant was not to claim the value of improve-, 
‘ments in respéct of eighteen cocoanut trees belonging to the 9th. 
defendant in item 9 ; \ . : 


(9) the lst defendant was 46 execute a kaichit to the 9tb- 


defendant on the terms set forth above, and’ 


(10) the Suit No. 258 of 1908 was to bə dismissed as. ihe 


parties had thus compromised their disputes. 


' On this petition, that suit was accordingly dismisssd.. The 
1st defendant in accordance with the terms mentioned in the 
above petition, Exhibit IV, executed a registered kaichit, Exhibit 
L, in favour of the 9th defendant on the 12th October 1908 in 
which the Ist defendant acknowledged that only Rs. 288-7-0 
was due to him as mortgagee, that he had to pry the higher 
porappad mentioned in the compromise and that he had to enjoy 


the property for the 21 years still remaining under the documents. 


Exhibit I of 1905 (which mentioned a term of 24 years). 

- -The present suit (O. S. No. 731 of 1910) out’ of ` which’ this 
second appeal has risen was brought to set aside both the. mort- 
gage of. September 1905 (Exhibit I) and the: kaichit, Exhibit L, 
of 1908, on the contention that they were not mining on ths 
plaintiffs’ tarwad,. 5 an gaat A 
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The District Munsif decreed the suit-substantially in - per 
tiffs’ favour on the following findings :— 

(1) Itis not proved that the Devaswom owed ‘the first’ 
defendant Rs. 360 as mentioned in Exhibit I of 1905. Exhibit 
I is not a bona fide transaction, especially as the improvements 
belonging to the Devaswom on the date of Exhibit I are not 
specified in it, 

” (2) The compromise, Exhibit [V, and the kaichit, Exhibit 
L, are also not binding on the plaintiffs’ Devaswom. (The 


District Munsif seems not to have kept the question of the 


binding nature of the first mattgage of 1905 and the question of 
the binding nature of the compromise and of the kaichit of 1908 
distinct in his mind when he wrote hig judgment, I also find 
that no separate issue was raised about the compromise and the 
kaichit. The first issue, viz., “Is she mortgage in question not 
binding on the plaintiffs’ was evidently treated in the District 
Munsit’s Court as covering that question also). 

On the Ist defendants appeal from the decision of the. 
District Munsif, the Court of the Temporary Subordinate Judge 
of Palghat reversed thé District Munsif’s decision and dismissed 
the suif on the following conclusions. 

(1) The compromise under Exhibit IV of the Suit 258 of 
1908 made by the 9th defendant who was the then karnavan, is 
binding on the Devaswom because the compromise was bona- 
fide. noi 
(2) The plaintiffs are not entitled to bring-the suit because 
they are the junior members of their tarwad and because the 
9th defendant alone is the Urallan of the Dewaswom. 


I think that the Subordinate. Judge’s decision on the 2nd 
point on which also he based the dismissal of the plaintiffs’ suit 
cannot be supported. So long ago asi in September 1898, 
Sir T. Muthuswami Aiyar, J. and Mr. Justice Best assumed, 
without question, that the junior members of a tarwad to which 
a private temple belonged could bring a-suit to protect the 
Devaswom against an alienation made by the karnavan trustee, 
See Appu Pattar v. Kurumba Umma 1. The decision in 
Chathappa Nambiar v. Komman 2, relied on by the 1st defen- 
dant related to a public temple and as regards such a temple, the 
junior members belonging to the tarwad of the trustee stand in 


1, (1911) 21 M. L. J. 588. 2. (1914) 2-D. W. 851; . 
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no better position than any other member of the public and 
hence they cannot recover the properties‘ on behalf of the public 
temple without bringing a suit under S. 92 of the Code of Civil 
Procedure for removal of the trustee from his position as trustee 
and for the appointment of a new trustee, such new trustee so 
appointed being the proper person to be put in possession of the 
properties alienated by the previous trustee. That case, therefore 
has no application to a private temple belonging to a particular 
tarwad or to particular tarwads alone. 


As regards the first point, the learned Subordinate Judge 
held the compromise under Exhibit IV to be a bona fide one for 
the following reasons: (a) there was no evidence that the com- 
proinise was brought about by collusion between the defendants 
1 and 9 or that the 9th defendant received any illegal gratification 
(b) the porappad was increased; (c) a portion of the mortgage 
amount mentioned in the document of 1905 was given up by the 
lst defendant ; (d) the fact that the improvements belonging to 
the plaintiff's tarwad are not specified in Exhibit L, was not very 
material as it is not usual to insert all the improvements in such 
documents ; (e) the fact that a new mortgage was not taken from 
all the adult male members and that the kaichit was executed by 
the 9th defendant alone is not against the bona fides of the 
compromise and the kaichit, because in the case of a Devaswom, 
the Karnavan has the sole power and the Devaswom property was 
not tarwad property ; (f) the defendants 10 and 11, the junior 
members of the tarwad who managed the Devaswom, have 
consented to and ratified the terms of Exhibit IV. — 


Mr. Ramachandra Aiyar for the appellants (if T understood 


him aright) argued 


(1) That the compromise made by a trustee of a private 
Devaswom is not binding on the Devaswom even though the 


compromise was bona fide unless it was also shown to be for the 
' benefit of the trust. 


(2) That the reasons given by the Subordinate Judge in 
support of the validity of the compromise are not legally 
sufficient ; 

(3) That the Subordinate J udge ought to have gone into 


the question whether the original mortgage of 1905 was binding 
upon the Devaswom, as a conclusion on that: ‘question was of 
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cogent relevancy in arriving at a proper decision on the bona fides 
of the compromise Exhibit IV. 

‘Before considering these argurients, it would be convenient 
to dispose at once of another contention put’ forward by 
Mr. Ramachandra Aiyar, viz., that raised in the second ground 
of Appeal, as follows:—“ The plaint -mortgage, not being in 
writing registered and attested as required under the law, is 
invalid and the mortgagee could acquire no right under it.” By 
“the plaint mortgage,’ Mr. Ramachandra Aiyar stated that the 
kaichit of October 1908 was intended. He argued that that 
kaichit was a fresh mortgage superseding the earlier mortgage of 
1905 and that as it was not executed by the mortgagor, (the 
plaintiff’s tarwad), no new mortgace was legally created. He 
relied upon S. 59 of the Transfer of Property Act which says 
“ that a mortgage can be effected only by a registered meirunnant 
signed by the mortgagor and attested by at least two witnesses. ’ 
I'am ata loss to understand what benefit the appellants could 
hope to obtain even if this contenticn was upheld. If Exhibit L 
is invalid, then Exhibit 1, the mortgage of 1905, which contains 
the more onerous conditions which were sought tobe modified by 
Exhibit L, remains withous any such ‘modification. Further 
Exhibit L in my opinion is not a new mortgage atall. It is 
onlya subsequent agreement by which the mortgagee, the 9th 
defendant, agreed to give upin favour of the mortgagors some of 
the benefits which he obtained under Exhibit I, leaving the terms 
of that mortgage in full force in osher respects; in other words, 
the mortgage, Exhibit I, has not been cancelled by Exhibit L 
but only modified in favour of the mortgagor. A document 
effecting such a modification is nota new morigage and hence 
S. 59 does not apply. 


Coming back then to the question of the oi Ales of, the 
compromise, Exhibit 1V, and its validity against the tarwad, 
9,43 of the Trusts Act says that “two or more trustees acting ' 
together may...... compromise, compound, abandon, submit to 
arbitration or otherwise settle any debt, account, claim or thing 
whatever relating to the trust” ard that “the powers conferred 
by this section on two or more trustees acting together may. be 
exercised by a sole acting trustee when by the instrument of trust, 
if any, a sole trustee is authorised to execute the trusts. and 
powers thereof.” This section was evidently copied from $: 30 
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ofLiord Cranworth’s Act which was re-enacted in the wider 
Statute 56 and 57 Victoria, chapter 33 (see S. 21). Though ths 
Indian Trusts Act does not apply to public or private religious 
endowments, (see S. 1 of the Act), I think that the principles 
embodied in S. 43 apply to a trustee or trustees acting on behalf 
of a private religious trust also. The powers of a trustee embodied 
in that section are enunciated primarily to protect him when 
acting bona fide against suits for damages by the cestui que trust 
for loss caused by the exercise of such powers. But the question 
whether property alienated to.a third party by the trustee through 
an alleged breach of trust can be pursued successfully by the cestui 
que trust depends on very similar considerations, namely, whether 
the third party acted bona fide without notice of the breach and 
whether he was an alienee for valuable consideration. (See 
Lewin’s Law of Trusts, 12th Edn., page 1113). Mr. Ramachandra 
Aiyar relied upon the case in Bhogaraju Venkatrama Jogiraju v. 
Addepatls Seshayya 1 decided by Benson and Sundara Aiyar, JJ. 
in support of his contention contra. The judgment in that case 
contains the following passages: ‘‘A decree passed against the 
holder of a wdéman’s estate on compromise between her and her 
creditor would be binding on the reversioners only in cases where 
the contract or compromise itself entered into by her would 
bind them. An adjudication against her by a Court after a fair 
contest with respect to a matter relating to the estate represented 
by her would no doubt be binding on the estate and all who 
succeed her as its owners, but a decree passed upon a compromise 
‘into which she enters can have no higher. effect against her 


successors than a contract entered into by her. Timmaj Amma 


` v. Javvajee Subba Raju, 2 Subbammal v. Avudaiyammal 3,’ Roy 
Rathakissen v. Nauwratan Lall, tand Appeal No. 193 of 1907 
decided by this Bench.” Speaking for myself, I think that the 
powers of a Hindu widow to compromise litigation launched 
against her as representative of her husband’s estate so as to bind 
the contingent reversioners have been rather too narrowly 
enunciated in the above passages. Subbammal v. Avudaryammal € € 
was not the case of a compromise. but was the case of a decree 
obtained against the widow without contest. I do not see how 


1. (1911) I. L. R. 85 M. 560, 565. 2, (1910) 20 M. L. J. 204. 
3. (1906) I. L. R. 30 M. 8. `. 4. (1907) 6C. L, J. 490. 
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that case supports the view that a compromise decree is not valid 
against the reversioners or that there should be a fair contest by 
the widow before au adjudication against her is binding. on the 
reversioners. J am inclined to hold that if the widow is sued as 
representative of the estate and if she bona fide enters into a 
compromise of that litigation, that compromise is binding on the 
reversioners. However, thai decision does not directly govern 
the present case and the analogy between the case of a Hindu 
widow representing her husband’s estate and the case of a trustee 


of a religious institution is rasher remote. 


In Tudor on Charities and Mortmain (4th edition, page 378), 
it is laid down generally “ A question relating to the interests of 
a charity may be compromised. Thus in several cases a compro- 
mise of the question whether a charitable gift is good....,.has 
been confirmed by the Court.” But it is said at page 379 ib. 
“The Court will not act in accordance with an award in charity 
cases without the consent of the Attorney-General.” In England 
charitable trusts are mostly governed by the provisions of the 
numerous Charitable Trust Acts (enacted between 1853 and 
1894) and the Attorney General has large powers of advice and 
control and in the initiation of Court proceedings in the matter 
of charitable trusts. Similar provisions have not been enacted 
by the Indian Legislature and itis taerefore necessary for Courts 


- in India to scrutinise alienations by compromise and awards out 


of Court made in reference to properties relating to religious 
and charitable trusts with very great care before they are accept-. 
ed as valid against the trust. In the present case, the good faith 
of the lst defendant and of the deceased trastee in the matter of 
the execution of Exhibit I and the good faith of the lst and 9th 
defendants ir. entering into the compromise Exhibit IV are in 
question and I agree with my learned brother that the case must 
go back to the Lower Appellate Court for a fresh decision and I 
agree also in his order as to the costs incurred up to date. 


å. V. V. 


[es eee 
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a i - PRIVY COUNCIL. ” 
-Present :—Lord Atkinson and Lord Parker of Waääington, 
Sir 5) ohn Edge and Mr. ‘Ameer Ali.. f : 
` [On appeal from the ‘High Court at Calcutta: Jo 


Maharaja Sri Ram Chandra Bhanj Deo i . ` Appellant™ — 
Yi a t : 5 
The Secretary of State for India in Council . 
and others . sat Reponn: 


C. Ẹ. Code (XIV of 1882) 5. 584—Second Appeal—High Court— Powers— Remit 
cases for rehearing—Good cause—Costs—A npeal—Concurrent finding of fact—Issue 
not raised in Courts below—Poiné of law—Haceptional cases—Onus Chowkidart 
Chakaran Lands—Zemindar’s rights therein—Onus of Proof. 

' Even if it be competent to the'High Court to remit a case for rehearing on an 
issue not raised in the. pleadings (ar even suggested)‘ in the Courts below, this 
ought to be done only in exceptional cases for good cause shown ane on payment 
of all costs thrown away. 

The High Court is not at liberty- to ' disregard a finding of fact given by the 
Lower Appellate Court on the ground that the Lower Appellate Court gave no reason 
for coming to the finding when that Court had considered the evidence and saw no 
reason for differing from thé conclusion at which the Court of the first instance 
hed arrived. : 

The onus of proving that any land within the limits of a Zemindari is Chowki- 
dari Chakaran land is-on the party setting up such a contention. - 


Appeal from a judgment and Decree of the High Court dated 
April 27, 1910 reversing a judgment and Decree of the. District 
Judge of Midnapore dated July 10,1907 on an appeal from a 
judgment and Decree of the Subordinate Judge of Sapore 
dated January 21, 1907 and remanding the appeal for retrial. 

The facts of the case are EIT set forth in their Lord- 
ship’s judgment. 

DeGruyther, K.C. and Raikes for the appellant, submitted that 
the findings arrived at by the District Judge were final and under 
S. 584, C.P. Code of 1882 the High Court’ in second appeal was not 
competent to set aside the findings..On the questions whether from 
the first there have been two classes of paiks and_ whether 
the paik was a policeman or private -servant, the findings 
are in my favour. Durga Choudhrant v. Jawahir Singh 1. 
The: question on which the parties went to trial was whether the 
lands were held as a private servant Or as a policeman. The case 
set up in the High Court was entirely new. . The onus is on the 
respondent. to prove his title. Secretary of State v. Kritibas Bhupati 
Harichandar 2. í | 


J - * 99nd: June, 1916; ---- 
1. (1890) L RITA 122.: 2, (1914) L.R. 42 I. A, 30—28 M.L.J. 457. 
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Six Erle Richards, K. C. and A. M, Dunne for the respondent 
submitted that the fourth issu2 covered the point. The Lower 
Courts placed a wrong construction on the Kabuliyat. The 
remand is a matter within the discretion of the High Court. The 
High Court can interfere with findings based on wrong inferences 
from construction of documents. Moosa Gholam Ariff v. Ebrahim 

/ Ariff 1 referred. 
The Judgment of their Lordships was delivered by 


Lord Parker of Waddington.—This was an action in which 
the appellant, as plaintiff, souzht to recover possession from the 
first and second defendants of a jaghir containing about 26 bighas 
of land situate within the territorial limits of the Pergunnah 
Nayabasan in the district of Midnapur, of which the appellant 

' was the proprietor. The Secretary of State, who alone has 
appeared as a respondent in this appeal, and is hereafter referred 
to as the respondent, was added as a third defendant because the 
Government of India disputed the right which the appellant was 
asserting in the action. The appellants case was that in 1898 
one Suba Naek was in his personal service and held the jaghir 
on service tenure determinable when his employment ceased; 


- that he had duly determined the employment of Suba Naek and 


given him notice to quit his jaghir; that Suba Naek had refused 
to deliver up possession of the jaghir, and had obtained from the 
magistrate an order which precluded the appellant from obtain- 
ing possession thereof without civil suit; that Suba Naek had 
since died, and that the first and second defendants wrongfully 
claimed to retain possession as his heirs. 


The Pergunnah Nayabasan was settled in 1801 with Rani 
Sumitra Bhanj (the appellant’s predecessor in title), who in 
January of that year executed a Aadulyat in favour of the Govern- 
ment. Under this kabulyaz the proprietor of the Pergunnah 
was bound to maintain and keep the same “ Sardars and Paiks ’” 
who had all along existed in the Pergunnah, and to carry out 
whatever order might be passed by the magistrate on the Paiks, 
He was also precluded from dismissing the Sardars or Paiks, and 
bound to depute the Paiks to watch and take care of the boundaries 
of the Pergunnah, and see tkat no theft or dacoity and no riot 
occurred anywhere. 





1. (1912) L. R. 39 L A, 287. 
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The appellant has throughout contended that the Sardars 
and Paiks referred to in this kæbulyat are Sardars and Paiks 
employed on police duty, and that the document has no reference 
to Paiks who hold on tenure -services personal to himself, and 
having no connection with the local police. This contention 
has been upheld, and in their Lordships’ opinion rightly upheld, 
by all the Courts below. On the other hand, it has been 
throughout contended by the respondent that the provisions of 
the kabulyat preclude the appellant not only from dismissing 
Paiks whose tenure services include the performance of police 
duties, but from resuming their jaghir lands, even though he 
might provide for their remuneration in some other way. The 
appellant having accepted this contention, their Lordships wil 
assume, as was assumed in all the Courts below, that it is 
correct. - l l 

On reference fo the written statement of the responderi 
by way of defence to the action, it will be found that, so far as 
material for the purposes of the present appeal, he relied 
entirely on the provisions of tke kabulyat. In order to 
succeed, he had, therefore, to prove that Suba Naek held by 
service tenure involving the performance of police duties. 
Curiously enough, the first two defendants putin a statement, 
by way of defence, repudiating this. Their case was that they 
were in possession by hereditary right on a service tenure 
which did not involve the performance of any police duty, but 
that the appellant had no right to dismiss them if they wers 


ready and willing, as they in fact were, to perform their prope:. 


services. They subsequently applied for leave to withdraw 
this statement and substitute another. This application was 
refused, but they appear to have given evidence at the trial in 
support of the respondent’s case. 

The Subordinate Judge found first that there had always 
been two classes of Paiks within the Pergunnah: (1) Paiks who 
hold their jaghirs in consideration of the performance of police 
duties, and (2) Paiks whose tenure services were personal to 
the Zemindar. He also found that Suba Naek belonged to the 
latter class. On these findings of fact he held, and in their 
Lordships’ opinion rightly held, that the defence of the respon- 
dent failed, and gave judgment in favour of the appellant. 

The first and second defendants were content with this 
decision, but the respondent appealed to the District J udge. 
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who came to the same conclusions both of fact and law as had 
been come to by the Subordinate Judge, and dismissed the 
appeal with costs. l 


The respondent thereupon presented an appeal to the High 
Court. By section 584 of the Civil Procedure Code then in force 
the High Court as second Court of Appeal was bound by the 
findings of fact of the District Judge. In their Lordships’. 
opinion the High Court was not at liberty to disregard the 
finding that Suba Naek belonged to the class of Paiks having no 
police duties, on the ground that the District Judge gave no 
reasons for coming to this finding. The reasons of the District 
Judge are clear. He had considered the evidence and saw no 
reason for differing from the conclusions at which the Subordi- . 
nate Judge had arrived. The Higk Court therefore could only 
allow the appeal on grounds of law, and as they agreed with the 
Court below on the construction of the kabulyat, it is not 
obvious what other questions of law arose. The respondent, 
however, urged upon the High Court that the Courts below had 
entirely misconcéived the issue they had to try. This issue was, 
he contended, whether ths lands comprised jn the jaghir 
in question were Chowkidari Chakran lands, that is, lands 
which at or before the settlement had been appropriated - 
or assigned for the maintenance cf the police force, and by 
reason of such appropriaficn exc:uded from the YZemindari 
assessment. It is in their Lordships’ opinion quite clear that 
no such issue was raised by the pleadings. Had this been 


‘the issue raised by the pleadings the question whether Suba 


Naek was a Paik with police duties would have been of little 
importance if not quite immaterial. The appellant would be 
precluded by Regulations I of 1793 and XIII of 1805 from 
utilising Chowkidari Chakran lands tor remunerating persons who 
were his personal servants and performed no police duties, but as 
appears from the case of The Secretary of State for India v. . 
Kirtibas Bhupati Harichandan Mahapatra.) the onus of proving 
that the lands in question were so appropriated or assigned would 
lie on the respondent, The fatulyat contains no reference 
whatever to any such lands. 


lt was admitted before their Lordships that this contention 
was pùt forward for the first time before the High Court. 
1. (1914) L. R. 42 L A. 30.: 28 M. L. J. 457. 


| 


PART XIX. ] THE MADRAS LAW JOURNAL REPORTS. 749 


Suck admission could hardly be avoided The real question upon 
the pleadings was whether the appellant could rightly terminate 
Suba Naek’s tenancy. The new issue suggested raises the 
question not whether Suba Naek’s. tenancy could be determined, 
but whether it ought not to be determined and the jaghir utilised 
for maintaining some police officer appointed by the Government. 
Nevertheless, the’ High Court held that this was the real issus, 
‘and, as it had not been tried, discharged the order of the District 
Judge and remitted the action for rehearing. It not only did this, 
but it ordered all the costs already iacurred.to abide the result of 
the rehearing. In other words, if the appellant failed on a new 
case set up for the first time on the second appeal, he would 
have to pay whole costs of the issues on which he had succeeded 
in the two Courts below. 


in their Lordships’ opinion, even if it be competent to tke. 


High Court to remit a case for rehearing on an issue not raised in 
the pleadings or even suggested in the Courts below, this ought 
‘only to be done in exceptional cases for good cause shown and 
on payment of all costs thrown away, In the present case the 
respondent shdwed no ground whatever for the indulgence he 
“claimed. He did not suggest that he had been in any way taken 
by surprise or had discovered fresh facts of which he was 
unaware when the case was before the lower Courts. The 
‘possibility of the lands in question being Chowkidari Chakran 
-Jands, which could not, according to the Regulations, be 
resumed, must have been present io the minds of his advisers 
when his statement by way of defence was filed. : Ii had been 
suggested by the magistrate whose order necessitated the action. 
The action of the respondent’s advisers in nob raising the point 
- must have been deliberate. With knowledge of it, ke elected to 
fight the action on the question whether Suba Naek could right 
fully be dispossessed of his jaghir rather than on the question 
whether he ought not to be dispossessed and the jaghir utilised 
for police purposes. The record contains little or no evidence 
pointing to there being any Chowkidari Chakran lands which 
could not be resumed within the Pergunnah, On the conirary, 
the Rubokavi in Persian, the genuineness of which was accepted 
by the District Judge, points the other way. The respondeni 
does not suggest that he has any further evidence, 
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Their Lordships are therefore of opinion that this appeal 
should be allowed with costs here and below, and that the order 
of the District Judge should be restored, and they will humbly 
advise his Majesty accordingly. 

Solicitors for Appellant :—T. L. Wilson & Co. 

Solicitors for Secretary of State :—Solicitor, India Office. 


. PRIVY COUNCIL. 
Present :—Lord Chancellor, Lord Atkinson and Sir John 


Edge. i 
[On appeal from the High Court at Allahabad.] 


J handa P .... Appellant” 
Sheikh Wahid- ud-din and others Respondents. 

Deed—Construction —Sale with a covenant for re-purchase or mortgage— Bai- 
bil-wafa—Test—Agreement seven days after scle-deed—Delay in filing suit. 

Where there is a dispute whether a document is a mortgage by conditional 
sale, or asale with a covenant for re-purchasa, the test is the intention of the 
parties to be gathered from the language of the documents thentselves viewed in 
the light of the surrounding circumstances. 

Where there was first what purported to be a deed of sale dated 29-8-1852 and 
seven days thereafter (5-9-1852) an agreement which recited the previous sale and 
then proceeded to set forth that the vendees were then willing to help and treat 
with kindness the vendors and thaé of their cwn free will they covenant in writing 
that if the vendors after the lapse of from 9 ta 10 years from the date of the execu» 
tion of the deed, pay to the executants the purchase-money out of their own pocket 
without mortgaging or selling this property to other persons and in 1907, a suit 
was brought on the footing that the two documents constituted a mortgage by 
conditional sale for redemption. Held that after sucha lapse of time cogent 
evidence was necessary to induco the Court to hold that the documents were not 
what they purported to bo and thers was no such evidence in the case. The proba- 
bilities being in favour of the agreement of re-purchaso having been an after 
thought and not a part of the original contract and any argument founded on the 
religious scruples of Mahomedans for the receipt of interest being repelled by the 
circumstance that on the same day a mortgage was executed in favour of the 
vendee in respect of the other, properties belonging to the vendors. 

Their Lordships refused to draw the inference that the transactions was a 
mortgage from ill-drawn and self-contradictory clauses referring to a deposit in. 
Court in case the vendees refused to receive the purchase money. 

Bhagwan Sahai v. Bhagwan Din and others 1, followed. 

Balkishen Das v. Legge *,.distinguishec. 

Prima facie an absolute conveyance containing nothing to show that the re. 
lation of debtor and creditor is to exist between the parties does not cease to be an 
absolute conveyance and become a mortgage merely because the verdor stipulates 
that he shall have a right to re-purchase. 

Alderson v. White 3, Manchestsr, Sheffield, and Lincolnshire Railway Conv. 
pany v. North Central Waagon Company £, followed. 

ee eee * 27th July, 1916. 


1. (1890) L. R. 17 I. A. 98. 2. (1897) L. R.27 1. A. 58. 
3. (1858) 2 D.G. &J.97at 105, 2. (1888) L. R. 18 A. O. 554 at 568. 
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The facts of the case are sufficiently set forth in their Lord- 
ships’ judgment. 

Dube for the appellant contended that the deed of sale and 
the agreement were executed by way of bai-bil-wafa and wers 
part of the same transaction and the two together constituted a 
mortgage by way of conditional sale. He referred to Balkishen 
Das v. Legge 1, Bhagwan Sahai v. Bhagwan Din and others 2, 
Bhyah Ram Singh v. Bhyah Ugur Singh 8. } 

DeGruyther and Dunne appeared for the ene bus 
were not called on, 


The judgment of their Lordships was delivered by 
Lord Atkinson :-—This is an appeal from a judgment and 


decree dated the 11th March, 1911, of the High Court of Judi- — 


cature for the North-Western Provinces, affirming the decree 
dated the 27th March, 1908, of the Additional Judge for Meerut. 

The question for decision is whether two instruments in 
writing, the first, a deed dated the 29th August, 1852, executed 
by the appellant’s predecessors-in-title, and the second, an agree- 
ment dated the 5th September, 1852, executed by the predecessors- 
in-title of the’ principal respondents constituted when taken 
together a bai-bil-wafa mortgage of the property in the first 
mentioned. instrument described, that is, a mortgage by way of 
conditional sale, or an out-and-out sale of the property with a 
contract for repurchase. The Additional Judge of Meerut held 
that the documents constituted the latter. On appeal to the High 
Court the two members who constituted the Court, Sir John 
Stanley, Chief Justice, and Mr. Justice Banerji, were divided in 
opinion : the Chief Justice concurring with the Additional Judge 
and Mr. Justice Banerji holding that the transaction amounted to 
a mortgage by way of conditional sale. Owing to this division 
of opinion the decree of the Court below stood, and by decree 
dated the 22nd March, 1910, was affirmed, and the appeal dis- 
missed, but without costs. 


An appeal was then brought from this decree of the High 
Court under Section X of Letters Patent of that Court to three 
Judges. They were unanimously of opinion that the decision of 
the Additional Judge was right, and by their decree of the 11th 
March, 1911, affirmed the decree appealed from and dismissed the 


1. (1897) L R. 27I. A. 58. 2. (1890) L. R. 17 I. A. 98, 
3. (1870) 13 M. I. A. 388. 
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appeal with certain costs. Of the six Judges, therefore, who ` 
considered the case five formed the opinion that tHe transaction 
effected by these two instruments was an absolute sale cut and 
out of the property mentioned in the deed of the 29th August 
with a contract for re-purchase, and one that the transaction was 
a mortgage. It was not disputed that the test in such cases ig 
the intention of the parties tc the instruments. That intention, 
however, must be gathered from the language of the documents 
themselves viewed in the light of the surrounding circumstances. 
The deed of the. 29th August, 1852, sets forth that the vendors have 
sold to the vendees the entire biswas Zamindari property in 
Mauza Phul with all the rights and interest appertaining thereto 


. under Mahommedan Law, for a sum of 5,500 rupees, and that 


the vendees have purchased this property from the vendors in 
consideration of that amount: that the sale is valid, legal, and 
enforceable ; that the vendors have received the consideration, for 
the sale and have put the verdees into the possession and enjoy- 
ment of the property with its cesses and revenues ; and that they, 
the vendors, have no longer, as against the vendees, any right, 
title, or claim to this property, or to the purchase money in 
respect of it. l 


This deed upon its face purports to be an absolute deed of 
sale. It does not refer to any contemplated or antecedent agree- 
ment of resale or repurchas2, and does not disclose any intention 
whatever to treat the disposal of the property mentioned in it as 
anything other than an absolute transfer on sale for a certain 
definite sum. 


The next document executed by the same parties is a go- 
called bond, dated onthe same day, the 29th August, 1852. It 
commences by reciting that besides receiving 5,500 rupees the 
consideration of Mauza Murlipur Phul Pargana, Meerut, as enter- 
ed in the sale deed dated the 29th Augusti 1852, they had borrow- 
ed from the vendees named in that instrument asum of 2,500 
rupees, and had appropriated the same. The borrowers then 
covenant that they will pay this sum on demand with interest at 
the rate of 0-6-0 rupee per cent. per mensem: [t then sets forth 
that to secure the debt the borrowers had hypothecated the whole 
ZAamindari property in Mauza Jatauli, and that until the sum 
borrowed be paid they would not by sale, mortgage, or otherwise 


alienate the hypothecated property. 


4 
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-` In the face of the provision of this bond it is idle to pretend 
that any of the parties to the sale deed of the same date had 
religious scruples against the receipt or payment. of interest on 
money lent, or that, when desiring and intending to create a 
mortgage, they would have adopted special methods of, convey- 
ancing to conceal the fact that interest for the loan was, in fact, tó 
-be given and received. i 


That, however, is not the only significance of this bond. The 
appellant’s contention is, and to be effective must be, that an 
agreement was come to between the parties that the twenty biswas 
Zamindari property in the Mauza should be mortgaged to the so- 
called vendees for a sum of 5,500 rupees, and next that that agree- 
ment should be carried out by a deed of sale and a contract for 
re-purchase. If no such agreement was made before the deed of 
sale was executed and the latter deed was an after-thought, only 
suggesting itself after the sale-deed had been executed and deli- 
vered, it would not suffice. The execution of the deed of sale and 
of the contract of re-purchuse would then form two separate and 
independent transactions, not two connected and interdependent 
parts of one and the same transaction. Well, if the agreements 
for the granting of a mortgage had been arranged on or before 
the 29th August, 1852, it seems strange that no reference what- 
ever should be made to it in this bond, and still more. strange 
that the parties should have gone out of their way to represent as 
an unqualified sale what was, in fact, merely a conditional sale. 
The recital in the bond is certainly more consistent with the 
contract for re-purchase being an after-thought than the contrary. 


The sale-deed and this bond were both registered at 
1 o'clock on the same day, the 18th May, 1853. 

Now turning to the agreement of the 5th September, 1852, 
seven days later in point of-date than the two instruments already 
referred to, one finds that it begins by reciting that under the 
sale-deed of the 29th August, 1852, the parties to it had purcha- 
sed the twenty biswas Zamindari and revenue-paying property 
with the appurtenances in Mauza Murlipur Phul for a sum of 
5,500 rupees from the so-called vendors, and then proceeds to set 


forth that the executants are now willing to help and treat’ with. — 


kindness the vendors, and that of their own free will, they (the 
executants) covenant in writing that if the vendors after the lapse 


of from nine to ten.years from the date of the execution of the. 
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‘deed pay to the executants the purchase- -money mentioned in the 
sale-deed, 7.¢., the sum of 5,500 rupees, out of their own pocket 
without mortgaging or selling this property to other persons; the 
executants shall forthwith execute a fresh re-sale deed on receipt:of 
this: sum of ‘5,500 rupees, and get mutation of names in the ‘rev- 
enue papers. Stopping there for the moment, itis contended that 
this provision as to the payment of ihe 5,500 rupees out of the 
pocket of the vendors: is more consistent with the transaction 
being a mortgage than an agreement for’ re-sale entered into from 
kindly feelings. Their Lordships cannot accept that contention. 
The stipulation is wholly inconsistent with the relation of mort- 
gagor and mortgagee. It is very doubtful indeed, if it would not 
be illegal, as amounting to an encroachment on a mortgagor’s 
right to redeem the mortgage property from whatever source he 
might procure the funds to do so. But if the executants, though 
bond fide and absolute purchasers for value of these lands, were 
yet, from kindly feelings to the vendors themselves willing to | 
restore the vendors to the possession and enjoyment of their pro- l 

perty, it was quite natural that they should provide against a sale 
or mortgage which would result in merely putting some persons 
other than these former owners into the possession and enjoyment 
of the property purchased, substituting practically the new mort- 
gagees or purchasers for the executants themselves. In their 
Lordships’ view, this provision makes. against the appellant's 

contention rather than in favour of iż. z : 


Much reliance, however, was placed upon the immediately 
succeeding provision of the agreement.. It runs:thus: “ In the 
event of our refusal, they have power to deposit into the treasury 
attached to the Court the amount of the consideration in the sale, 
deed, and after institution of a suit in Court to purchase their 
property again. ° It was suggested by Mr. Justice Tudball that’ 
the original document was not properly translated, and that the 
word and was‘improperly introduced after the words “ sale-deed.” 
It may be so, but their Lordships do not think its omission 
would alter the sense of the passage. The wording of the first two 
lines leaves their ineaning somewhat obscure. They may mean to 


confer upon the vendors the right and power to make this deposit,.- 


or they may possibly mean merely to state the fact that the. 
vendors already possess this right ana power having derived e 
from a source external to the agreement itself,. `; 


| | 
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Their Lordships think -that, having: regard to the whole 
frame and wording. of the document, the former, and not the 
latter, is the true meaning of. ithis provision. Even on that 
-view,,, however, it is contended-on behalf of the appellant that, 
28, the ‘right and power thus conferred are the same or very 
Similar to those conferred upon mortgagors by bai-bil-wafa 
mortgages, under. the provisions of Regulations 1 of 1798 and 
-17 of 1806 framed under the Bengal Code, the provision, clearly 
discloses the intention of the parties to create, in ‘this’ instance, a 


‘mortgage of that character. On referring to these Regulations 


it will be seen that they apply to cases where there is ‘a sipu- 
-lation that’ unless the- money borrowed be, repaid, with or without 
interest, within a fixed period the sale should become absolute, 


-and were designed to relieve the mortgagor from the necessity’ 


of proving that he had tendered, or was ready and willing to -pay 
the money due within the time limited, especially in the case 
where. the fact of the tender was denied by the lender, and also 
to afford the mortgagor the means of establishing befor2 a 
Court of Judicature that he had in fact made the tender, or 
Was willing to pay the amount due within the time limited, or 


to, have it determined whether his having omitted to do S0 madeo- 


the sale absolute. 


No doubt these provisions were intended to apply to mort: 
gages effected by conditional sale and contracts for re-purchase, 
-and the fact that their machinery is made applicable to this case 
. might, if the clause was properly drawn, disclose to some extent 
an intention that it was intended to create a mortgage; but the 
clause is extremely ill-drawn, and its provisions are self-contradic- 
tory. In its first portion it expressly provides that the re- purchase 
can only take place, not during, but after the lapse of nine or ten 
years from the date of the execution of the deed. In its latter 
| portion, it provides that if the vendors be not ready to purchase 
the property within the aforesaid time, they: ‘Shall have no claim 
.to the property after the expiry of- the period of ten years, and 
the vendees shall then have every ‘power in respect of- the 
property. It is impossible to say. whether .the parties intended 
that the vendees should be, secure in the possession of the 
„property for nine or ten.years, and might -then be: -got rid of, 
or whether their right to possession was to be defeasible ‘at any 

“time during the ten years and after that to: ‘become. absolute, 
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A clause so obscure and contradictory cannot furnish any 
true guide to the intention of the parties. 

In the case of Balkishen Das v. Legge 1, a certain period was 
fixed by the collateral agreement, within which the vendor was 
to be allowed to re-purchase. The vendors were indebted to 
the vendees, their bankers, in a sum of 1,90,000 rupees. Three 
deeds were executed: the first two bore date the same day, 
and the last of the three was a mortgage of the vendors 
factory. ' The first was, on the face of it, a deed of absolute sale 
of a certain talook fora sum of 1,350,000 rupees; of which 
137,333 rupees were to be retained asthe amount due to the 
vendees under a previous mortgage of the same talook for 
principal and interest, the balance being retained by the vendees 


"in part payment of a debt due to them by the-vendors in respect 


of advances made by the former to run the vendors’ factory. The 
second deed, dated the 4th February, 1873, provided that if the 
vendors should on the Ist March, 1876, pay, not the purchase- 
money merely, but 15,000 rupees in addition, 1,65,000 rupees in 
all, and such further sum as might be found to be due by them 
to the vendees in respect of the vendors’ factories they might 
re-purchase. There was in this latter deed a provision similar to 


_ that in the present, in reference to depositing the sum to be paid 


to secure re-purchase. Oral evidence wis admitted by the 
Subordinate Judge for the purpose of proving the intention of the 
parties. This evidence was, held to be inadmissible. ‘No opinion 
was expressed upon the point whether a conditional sale becomes 


-subject to an equity of redemption by force of the Bengal Regu- 


lations, independent of the iniention of the parties. The real 
ground of the decision appears to have been this, that the real 
‘effect of the deeds was to consolidate the debt due on the factory 
account with the principal sum mentioned in the first deed, and 
thus to give the bankers a security on the talook for the debt due 
‘On the factory accoants. This, as Lord Davey, delivering the 
judgment of the Board, said, “ gives the transaction the character 
of a mortgage so far as the factory accounts are concerned. And 
if it is to some extent a mortgage, it may well be held to be 80 ; 
entirely.” z 
The case is entirely distiaguished from the present, ‘and it 
does not appear to their Lordships to follow: e om 
~ 1. (1897) D. RQ7LA 58 > ooo h z 
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the words of Lord Davey, just quoted, that the decision might 
not, despite the identity of the dates of the two deeds and the 
presence of the provision as to depositing fhe amount to be paid, 
have been the other way had the debt on the factories not been 
consolidated. The case of Bhagwan Sahai v. Bhagwan Den and 
others 1 resembles the present case much more closely. There 
the two documents, the deed of sale and the contract for 
re-purchase bore the same date, the 20th February, 1835. By 
the first Alum Singh purported to sell his entire property to 
Gange Den for 4,000 rupees current coin. By the second, 
which recited the first, it was provided that, asa matter of 
favour, much kindness and indulgence, if the vendor should, 
Within a period of ten years from the date of the deed, pay in a 
lump sum and without interest the 4,000 -rupees ; the vendee 
would accept the same and cancel the sale. It further provided 
that during the term of ten years, the vendee should remain in 
possession, collect the rent, enjoy the profits, and be liable for 
Joss, the vendors having no concern whatever; they should not 
claim profits and the vendee should not claim interest ; and in 
case the whole of the principal should be not paid according to 
the terms of the document, “ the vendors not to be able to cancel 
the deed by re-payment of principal and interest.” Sir Barnes 
Peacock, in delivering judgment, cited and relied upon the judg- 
ment of Lord Cranworth in Alderson v. White 2, in which much 
importance was attached to the fact that-the sum to be re-paid on 
re-purchase was, as in tae present case, the precise amount of the 
‘original purchase money. Lord Cranworth, at p. 105 of the 
report, laid down the rule of law applicable to such. cases as these, 
thus: “ The rule of.law on this subject is one dictated by common 
sénse, that primd facie an absolute conveyance containing 
nothing to show that the relation of debtor and creditor is to 
‘exist between the parties does not cease to be an absolute 
- conveyance and become a mortgage merely because the vendor 
stipulates that he shall have a righf to re-purchase.” That state- 
‘ ment of the law by Lord Cranworth was approved of in Man- 
chester, Sheffield, and Lincolnshire Railway Company v. North 
Central Waggon Company 3. It may not be applicable to trans- 
actions governed by.the ai Law. It was apparently 
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-held applicable by Sir Barnes Peacock, who had vasi experience 
of India and its people, to the case before him. In this particular 
case Sir Barnes Peacock decided that if was clear that the case 
‘was not one of mortgagor and mortgagee, but one of absolute 
sale with a right to re-purchase within a period of ten years. __ 

. There is one other remark of Lord Cranworth’s in Alderson 
v. White 1, which is particularly applicable to the present case. 
He said: “I think a Court after a lapse of thirty years ‘ought to 
require cogent evidence to induce it to hold that an instrument is 
not what it purports to be.” In the present case the period of 
ten years fixed for re-purchase terminated in 1863. Not till the 
5th October, 1907, forty-four years after the lapse of that period, 
was this suit instituted. The judgment appealed from’ was de- 
livered on the 11th March, 1911. The record was not received at 
‘the Privy Council Office ill the 25th February, 1915, and the 
‘appeal not set down for hearing until June 1916. Litigation so 


‘prolonged becomes an instrument cf oppression, is discreditable 


to any judicial system, and every fiort should be made to correct 
‘the abuse. ae 
On the whole case Wie Lordships are of opinion that the 
Decree appealed from was right ani should be affirmed, and this 
appeal dismissed with costs, and they will humbly advise i 
Majesty accordingly. 
. Solicitors for Appellant :—Barrow Rogers and Neville. 
Solicitors for Respondent :— Douglas Grant. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Spencer and Mr. Justice Krishnan a 


Thirumalai Alwar Aiyangaz Swamigal Appellants * (Dejend- 


and others. ants Nos. 1 to.4.and 
mo v. Stor) 
Lakshmi Sadagopa Aiyangar Respondents (Plaintiff 
and others. l l ~ amd Defendants Nos. 
; 5 to 9.) 


Civil Procedure Code of 1908--S. 9—Right of Civil nature—Right to act of 


. worship in particular manner and with particular incidents attached to tt—Suit to 
` establish—Maintainability—Claim to honours and perquisites—Suit to establish— 
- Mainiainabiléty—Candilions — Exclusive right to perform festival in temple— 


Grant by trustee—V alidity—ConGitions. BG 
“S. A. Nos. 1611 and 1612 of 1914. tits August 1916, 
1. (1858) 2 D.G. and d., P. 105. a ~ 
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- A right to an act of worship in a particular manner and with particular inei- 


dents attached to it is a right ofa Civil nature and tha Civil Court must adjudi- ` 


cata upon any incidents connected with the exercise of such right. 
The right of a person to exclusively conduct the Tirupallandu Mandapappedi 


-on the first day of the Pagalpathu festival in a temple, paying all the expenses 


therefor himself, and receiving all the honours and emoluments appurtenant to that 
right, is a Civil right. A suit to establish such right is maintainable in the Civil 


‘ Courts as also is a suit to enforce the claim foc honours and perquisites where they 
‘have to be given a3 a matter of right to the Mandapamdar. 


Per Krishnan, J:—The question whether an exclusiva right to perform any 
‘festival in a temple is valid or not should be decided on the facts of the case and 
‘the usage of the temple; and, where such rights are claimed as hereditary righss 
enjoyed from time immemorial according to the custom of the temple, they will 
be upheld provided the right of the trustees fo perform the festival, in case the 
man claiming the exclusive right fails to do so, is safe guarded and the interests of 
‘the temple do not suffer. 

It is a matter within the discretion of the trustees of a temple to make such 
arrangements as they think fit for the performance of any recognised ceremony 
therein, and, if, in the bone fide and honest exercise of that discretion for tha 
benefit of the temple, they arrange to give a permanent and exclusive right to any 
worshipper to perform any particular ceremony, tha arrangement is perfectly valid 
provided it does not tend to the pioppage of the ceremony or to any other injurious 
consequence to the temple. . 3 

Por Spencer, J :—The maintainability ofa suit depends on the nature cf the 
right asserted in the plaint and the relief claimed by the plaintiff. 


Second Appesls against the decree of the. District Court of 
Tinnevelly in Appeal Suit No. 419 of 1912, preferred against the 
decree. of the Court of the Subordinate Judge of Tuticorin. in 
Original Suit No, 35 of 1910. g i 

Hon. Mr. T. Rangachariar and SJ Hanimin Aiyar for 
the Appellants. 7 ae 

The Hon. The Ag. Advocate General (S. Srinivasa Aiyangar 
and K. Rajah Acyar for the Respondents. , 

The Court delivered the following - . eG 

Judgments :—Svencer, J.—The plaintiff ee this suit for 
a declaration of his right to perform. the Thiruppallandu 
Mandapappadi on the first day of the Pagalpathu festival in the 
Adinathar temple in Alwar Tirunagari and to receive the honours 
and emoluments connected therewith and for an injunction and 


-damages. Both the plaintiff, who belongs to the eastern Tirumali- 


gai, and the defendants 1 to 4, who belong to western Tirumaligai 
are Acharyapurushas ofthe temple, though it is. not, upon . the 
holding of ‘the office of Acharyapurusha ‘that -plaintiff bases his 
title to perform the Mandapappadi ceremony but i upon an alleged 
hereditary right established by usage -for a long series of years, 
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-‘Defendants 5 to 7 are the trustees of the temple, who are alleged 


to have assisted the other defendants in interfering with the 
plaintiff's exclusive right to conduct the performance. 


In the lower Courts, as also here in second appeal, it was 


“contended that the suit was not maintainable. 


In dealing with questions as to the maintainability of Suits 
connected with the assertion of righis to perform acts of reli- 
‘gious worship and with the assertion of rights to receive the 
honours and emoluments accompanying such worship, the Courts 
in this country have been guided by fairiy well defined principles 
although the distinction. to be drawn between particular cases to 
which these principles have been appnea:s is sometimes rather 
narrow. 
| One class of cases comprises those in which a plaintiff sues 
to establish his individual right of public worship from which: he 
has been wrongfully excluded. Such are the cases dealt with in 
Vengamuthu v. Pandaveswara 1, Kadirvelu Chetty v. Nanjunda 
Iyar 2, Nagiah Bathudu 7. Muthacharry 8. With these are 


‘closely associated cases in which aright of access to ‘religious 


objects is sought to be established, as these generally involve 
questions of caste status and as thatis a matter of civil right. 
Venkatachalapati v. Subbarayadu 4, and J aganath Churn v. Akals 
Dassia 5, are instances of this. 


In a different category fall suits brought by worshippers under 
Act XX of 1863 to compel the performance of acts of worship in 
which there has been neglect of duty on the part of a trustee or 
manager of a temple or other religious institution—e. g., Elayal- 
war Reddiar v. Namberumal Chettiar ©. 

The next class includes suits to establish a claim to an office 
with emoluments. It has always been held that such suits will 
lie because the right to emclumenis is a civil right connected with 
property, although the determination of it may involve the decision 
of questions of religion. Such are the cases in Rangasami v. 
Ranga 1, Krishnasami v. Krishnama 8, Ayyadurat Gurukkal v. 
Ramasawmy Gurukkal 9. An extension of this principle appears 

1. (1883) I. L. R.6 M. 151. 2. (1916) 3L. W. 512. n 


3. (1900) 11 M. L. J. 215. 4. (1890) I. D. R. 13 M. 293. 
5. (1893) I. L. R. 21 O. 268. 6. (1899) I.D.R. 28 M. 298=10 M.L-J. 86, 


og, (1892) I. L. R. 16 M. 146. 8. (1882) I. L. R. 5 M. 818. 
'9. (1918) 18 I. O. 475. 


PART XX.| THE MADRAS LAW JOURNAL REPORTS. "61 


in certain cases when what is claimed is not emoluments of any 
pecuniary value but honours attached to an office in lieu of emolu- 
ments. In such cases it has been held in Sri Rangacharvar.v. 
Rangasami Buttachar 1, and Soma Ballachariar v. Tiruvenkata- 
'chariar % that a suit will lie, although it has been frequently 
declared that a suit will not lie to establish a claim merely to 
receive religious honours and emoluments unconnected with any 
office, vide Striman Sadagopa v. Krisina Tatachariar 3, Sangappa 
Bin Baslingappa v. Gangapa Bin Niranjapa 4, Narayan Vithe 
Parab v. Krishnaji Sadashiv 5, Subbaraya Mudaliar v. Vedanta- 
chariar $, Karuppa v. Kolanthayan 1 Athan Sadagopa Chariar 
_Swamigalv. Elayavalls Srinwasa Chariar® and Chunnu Datt Vyas 
v. Babu Nandan 9%. The reason why Civil Courts will not take 
cognizance of such suits is expressed by Scotland, C.. J. in Strimar 
Sadagopa v. Kristna Tatachariar -3 as follows :—“ The duty oz 
individuals to submit to and perform certain religious observance 
in accordance with the ritual or conventional practice of thei? 
race or sect is, in the absence of express legal recognition and 


provision, an imperfect obligation of a moral -and not a civil- 


nature.” The mere fact that the plaintiff in such cases may ask 


` for damages on account of the loss’ of some perquisites Or trifling © 


gifts, which he has been prevented from getting, as in the present 


case, will not change the character of the suit, for such so called” 


emoluments may be merely symbols of recognition and marks cf 


respect to the performer of the ceremonies, as it was heldin™ 
Narayan Vithe Parab v. Krishnaji Sadashiv, § Subbarayz 


Mudaliar v. Vedantachariar 8 and Striman Sadagopa v. Kristna 
Tatachariar 3. 


La 


Cases of exclusion from public worship stand in a class 
themselves. In other cases the tests to be applied are first to'see 
whether the honours or emoluments are attached to any offica, 
and next whether the offerings are voluntary on the part of tke 
worshipper and whether the dignity conferred on him by the 
temple authorities is in consequence of the `performance of any 
duty or obligation or is a matter of discretion on their part. 


eee ee a 





1, (1908) I. L. R. 32 M. 291. 2- (1912) 15 I. O. 409. 

8. (1868) 1 M. B. C. B. 301 4. (1878) LL. R. 2 B. 476. 

5. (1885) I. D. R. 10 B. 288. 6. (1904) LL.B. 28 M. 28=14 M.LJ. 171. 
7, (1883) I. L. R. 7 M. 91. 8. (1918) M. W. N. 289. ` -4 


9. (1910) I: L, R. 82 A. 527. 
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Phirumalsi ' If the office in suit is attached to a temple, it has been held 
rae .. in Mamat Ram Bayan v. Bapu Ram Atat Bura Bhakat +, that 
v a suié will lie to establish a right to a hereditary office attached to 
Lakshmi 
Sadagopd  @ temple even though there are no emoluments of the office, the: - 
Aiyangar.” - yeason apparently being that such a suit is in effect to compel.the 
‘Spencer, J. . fulfilment of a religious trust. The case, Srinivasa Thathachariar ` 
v. Srinivasa Aiyangar and Srinivasa Chariar v. Srinivasa 
Thathachariar 2, is similar. 

Another distinct class of cases includes suits for pecuniary 
benefits or payments in kind for religicus services rendered, these. 
being based on an implied contract, as in Krishnama v. Krishna- 
sami, Waman Jagannath Joshi v. Balap Kusaji Patil 4, Nara- 
simma Chariar v. Sri Kristna Tata Chariar ®, and in Narayan 7 
Sadanand Bava v. Balakrishna Shideshvar 5, the last being a , 
case where a plaintiff, who enjoyed an exclusive right to, break a 
curd pot on a certain day in a particular part of a temple, alleged 
that he had been deprived by the defendants’ interference of a 
sum of Rs. 5,000 which he expected to get as a donation for the 
said religious performance. 

In the present case the Mendapappadi is a ceremony pèrform- 
ed at a periodical festival connected with the Athinathar temple — 
of Alwar Tirunagari. The plaintiff claimed a hereditary right to 
bear the expenses of the ceremony and to receive the prasadham 
and other honours connected therewita, which include some, tri- 

` fling gifts of garlands etc. of no real-pesuniary value the expense 
of which the Subordinate Judgs found to have customarily been 
borne by the temple. The defendants 1 to 4 denied the plaintiff's 
exclusive right to make the strappus and receive the honours hut ~ 
admitied that only one person had a right to make the response” 
“ Nayinda” to the Arulipadu and to receive the honours connected 
with the ceremony, that person being the senior member present © 
of tie Tirumaligai family’ including the eastern and western 
branches. — n 

The written statement of the trustees-was to a similar effect. < 
This is of value as throwing light on the nature of the right in- 
suit although the maintainabilisy of the suit must-depend on the - 
nature of the right asserted in the plaint and the relief claimed by. 
the plaintiff. — 

1. (1887) I. 5 C. 159. ` (1899) 9 M. L. J. 356. 


L. R. 1 2 
3. (1879) I. L. R. 2 M. 62., 4. (1889) I. L. R. 14B. 167. 
6. (1871) 6 M. B. C. 6. 9, B.H. C. R. 418. 
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It-has been vigorously argued for the appellants that the |. ‘Thirumalai 


performance of worship by the :Mandapamdars is optional and 


- voluntary and that the honours conferred by the temple are at the 


a 


. discretion and selection of the temple authorities. In this way 


an analogy has been attempted to be drawn with the case of 
Vaidinatha v. Chandrasekara 1. There the contributions were 


. held to be voluntary and not to have given rise to any prescriptive 


- seribe it was open to the trustees to accept their offerings and 


tight. It was observed that if other worshippers wished to sub- 


celebrate the festival on a larger scale. Here by common consent 
the right in dispute is a right to take an exclusive payt in a parti- 
cular form of worship. The Subordinate Judge has found that’it 


. is ‘not a matter within the sweet will and pleasure of the temple 
. trustees to allow or not the Mandapamdar to perform it”—in 


. other words that it is net a voluntary performance. If this is so, 


it may- be that the plaintiff should properly be treated as - holding 
an office of trust connected with the temple. The learned Advocate 


General, while arguing that his client had a duty to perform at . 


the festival and was liable to be. dismissed, admitted that the 


- Courts had no power to enforce specific performance by him. As 


the plaintiff cannot legally claim an individual right, apart from 
grant or statute, without submitting toa corresponding obligation, 
I should be inclined to think that the rendering of his services 
could be l gally enforced. I consider if unnecessary to call for a 


finding whe-b-r in fact the right set up by the plaintiff arises out 


‘ of an office attachsd to a temple, because that is a case which 


does not arise out of the pleadings and there is no issue on the 
point. A right.of this kind might also have arisen out of a trust 


- or implied contract'between the plaintiff and the trustees. 


The Subordinate Judge observes that the right to perform a 


.. Mandapappadi has long been treated by the people as a civil right 
_ and is known to have been made a subject of partition among 
. Hindu coparceners. This observation, coming as it does from a 
- Brahmin Judge who should be well acquainted with the customs 
- of his caste, is entitled to considerable weight. It receives support 


from the case in Vengamuthu v. Pandaveswara 2 already referred 
to, the difference being only that what was there claimed was a 


_ public right and what is here claimed is a private and exclusiv 


right. 
-2. (1882) I. L, R. 6 M. 15i ” 


1. -(1905) 15 M. D. J. 468. - 
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. It is true that this civil right kas not been traced toa legal 
origin. But the appellants on their pleadings are clearly not. 
ontitled to call upon the plaintiff to prove at this stage how the 
long established practice originated. The suit was contested on 
the footing that the family of plaintiff and defendants 1 io 4 
possessed a monopoly of performing the Mandapappadi in ques- 


. tion.: The District Judge observed “It js common ground between 


all the parties, the trustees included, that the right to perform the 


~ suit Mandapappadi is restricted exclusively to a particular family.” 
All the defendants who defended the suit took the ground in their 

- written statements that the suit was not maintainable, but none 
. of them explained why it should not be maintained. As between 


the plaintiff and the defendants 1 to4 it was inconsistent with 


_ the case of the latter that no civil right was in dispute. Both 


declared that there was an immemorial custom and hereditary 
right for the ceremony to be performed by one member of their 


| family. ‘The only question was in what order that right devolved 


and in whom it was now vesied. As between the plaintiff and 
defendants 5 to 9 it was open to the trustees fo defend the suit by 
averring and proving that it was optional and discretionary on 


their part to allow the Mandapappadi to be performed by one 
. particular person to the exclusion of others, Instead of doing so 


the , defendants 3 to 7 supported the case of the defendants 1 
to 4 by stating that the honours in dispute , were established by 
“long established practice and custom which had been in vogue 
from time immemorial ” and that “ the right to respond to ihe. 
Arulipadu belongs to the senior member then and there present 
in the temple.” Their pleader did not even argue the question of 
maintainability of the suit in the original Court. The defendants 
8 and 9 were ex-parte throughout. 


I consider that the lower Courts were right in holding that 
this suit is maintainable in a Civil Court, and on the merits I 
consider that the admission in Exnibit I was not conclusive 
evidence of the title of defendants 1 to 4, there being other evi- 
dence to support the finding cn issue II. I agree in the modifi- 
cation of the decree proposed by my learned brother as regards 
the form of the injunction and ag regards the amount of damages 
and costs. The First Court’s decree will be amended by adding 
the words “ Provided that the above said injunctions do continue 
in-force only so long as. fhe plaintiff is willing and ready on hig 
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| part to perform the said ceremony according to the usage of the said 
temple” at the end of paragraph 2 of the decree. In other respects 
the appeals are dismissed. 


Krishnan, J.—These are two Second Appeals by defendants 
1 to 4 and by defendants 5 to 7 arising from Original Suit No. 35 
of 1910 on the file of the Court of the Subordinate Judge of Tuti- 
 corin which the plaintiff brought for a declaration that he was 
“exclusively entitled to the right of conducting the Tirupallandu 
Mandapappadi on the first day of the Pagalpathu festival in the 
temple of Athinathar Alwar of Alwartirunagiri, paying all the 
expenses therefor himself, and receiving all the honours aad 
emoluments appurtenant to that right; he claimed them by 
hereditary right enjoyed from time immemorial by the Tirumaligai 
family according fio the custom of the temple; he also prayed for 
a permanent injunction restraining the defendants 1 to 4 from 
interfering with his rights, and’ directing defendants 5 to 7 io 
show him the said honours and also for damages for loss caused 
to him by the wrongful acts of interference of the defendants at 
the Jast festival. Defendants 1 to 4 are the rival claimants to 
this exclusive right which is said to belong to the Tirumaligai 
family and defendants 5 to 7 are the trustees of the temple. The 
lower Courts decreed the plaintiff's suit and gave him the injunc- 
tions asked for and awarded him Rs. 500 as damages. 


The first point taken before us by the learned Vakil for tha 
appellants is that the right alleged on which the plaintiff bases 
his suit is not a right of a civil nature and therefore the suit is 
not maintainable: A number of authorities have been cited on 
either side fo show in what classes of cases Courts have held the 
right to be a civil right and in what classes they have held it to 
be not a civil right. A reference to those authorities shows that 
while on the one hand no suit can be maintained for mere religious 
honours and dignities and for even perquisites when they are 
not of any real money value but are given more as symbols 
or emblems of honour or dignity than for their intrinsic value, see 
Striman Sadagopa v, Kristna Tatachariyar 1, Sangapa Bin Basi- 
lingapa v..Gangapa Bin Niranjapa.?, Narayan. Vithe Parab v. 
Krishnaji Sadashiv 8, Karuppa v. Kolanthayan,4 Subbaraya 








1. (1868) I. M. H. ©. R. 301. | 2. (1878) I. L. R. 2 B. 496. 
3.. (1885) I. L. R, 10 B. 2388, .. ' 4. (1883).I. D. R. 7 M. 91. ` 
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Mudaliar v. Vedantachariar 1, Athan Sadagopa. Chariar 
Swamigal v. Elayavalli Srinwasa Chariar ?, on the other, hand 
a suit to enforce a claim to an office even though it be a religious 


_ one and a suit fo enforce a person’s right to an act of. worship 
_lare suits of a civil nature and are cagnisable by Civil Courts ; and 


therefore a suit for any. matter appurtenant to.such Office or. act 
oi worship as legally attached thereto.and not dependent on the 
voluntary choice of a third party will also lie even if they be 
mere honours cr perquisites of no value, 8. 9 of the Code of Civil 
Procedure recognises that & suit in which a right to an office is 
contested is a suit of a civil nature even ‘though the recognition of 
the right may depend upon the decision of questions as to religious 
rites or ceremonies. It was held in Mamat Ram Bayan v. Bapu 
Ram Atai Bura Bhakat 3; that a suit for an office would lie even 
if no emoluments were attached to if. Similarly where only 
mere ‘honours and perquisites of no value are attached to an 
office a suit will lie koth for the office and for such honours, See 
Archakam Srinivasa Dikshatulu v. Udeyagiry Anantha Chartu 3, 
Srinivasa v. Tiruvengada 5, Sri Rungachariar v. Rungasami 
Battachar 6, Soma Battachariar v. Thiruvenkatachariar. 7 Of 
course where the perauisitas claimed have a real money value a 
suit will lie for them as for any other property and the fact that 
the right is based upon the performance of some religious ceremony 
cannot effect the nature of the suit. See Narasimma Chariar v, 
Sri Kristna Tata Chariar 8, Krishnamma y. Krishnasami 9 and 


_ Krishnasami v. Krishnama 10. It is no doubt necessary to show 


where perquisites are claimed even where they have a money 


' value, that they are claimable as a matter of right and that it is 


nota matier of voluntary choice with any one else to give them or 


. withhold them ; for in that case there will be no legal obligation 
which can be enforced by suit. See observations in. Krishnama 


v. Krishnasami 9, Krishnasami v. Krishnama 10, and Srinivasa v. 


Tiruvengada ë. Cases in Tholappala Charlu v. Venkata Charulult 


and Chunnu Datt Vyas v. Babu Nandan]? were cases of this 


nature where the contributions claimed were voluntary ones and 
the alleged right claimed was not connected with any temple or 


1.. (1904) I. L. R. 98 M. 23=14 M. L J. 171. 2. (1913) M. W. N. 289. 


‘g; (1887) I. L. R. 15 C. 159. 4. (1869) 4 M. H.C. R. 849. 
` 57 (1888) I. L. R. 11 M. 450. 6. (1908) 1. L. R. 32 M. 291. 
“7, (1922) 15 1. O. 409. 8. (1871) 6 M. H.C. R. 499. 

- 9. (1879) L L.R,/2 M. 62. “© 10. (1882) I. L: R: 5 M 818. 


-14 (1895) LOR. 19 M. 62. ; 5 M.L.J. 209. - 12. (1910) I, De R:-82-411, 527. 
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othér-sacred spot. Undoubtedly -~as pointed out in Srinivasa. 


Thathachariar v: Srinivasa Aiyangar and Srinwasachanar v. 
Srinivasa Thathachariar 1, the existence of the ‘office to which 
the emoluments claimed are said to.attach.must be proved and so 
must the connection between the office and the honours and 
dignities and perquisites claimed be established by clear evidence. 
See also observations in Athan Sadagopa Chariar Swamagal v. 
Elayavalli Srinivasa Chariar 2, and in Sri Rungacharvar v. 
Rungasami Battachar 8 


The right to an act of worship stands on the same footing - 


as 2 right to an office; a person is entitled to enforce it’ by suit 


in the same way, see Vengamuthu v. Pandaveswara t, Kadirvelu - 


Chetty v. Nanjundaigar 5, Tyyadurai Gurukkal v. Ramasawmy 
Gurukkal 6, and Venkatachalapati v. Subbarayadu 7; and if any 
honours or perquisites are attached thereto, it fellows that they 
can also be claimed under the same conditions as honours attach- 


ed to religious offices. In Nagiah Bathudu v. Muthacharry 8 ` 
Davies, J. held that the right to worship need not be in a temple ` 
but may be even in a street; the learned Chief Justice however -~ 


decided the case on another point. 


Bearing these authorities in mind I shall now consider the 
nature of the right set up by the plaintiff in this suit. The learn- 
ed Advocate-General argues that the performance of tke 


particular Mandapappadi in suit may be looked upon as the ` 
performance of the duties of the office of the Mandapamdar or as‘ 


an act of worship with certain incidents and emoluments attached 
thereto and that in either case the suit is of a éivil nature, 


_ It would seem that.during the Pagalpathu festival the idols , 
of Athinathar and Alwars are taken every day, after the Nithiyal . 


or daily worship, toa Mandapam in the temple precincts for 
special worship there and the stanza beginning with “ Pallandu”’ 
as the commencement of the Tiruvoimozhi Prabhanda Sevakalam 


is recited, For this purpose the Mandapam has to be decorated 
with “ Sirappus”’ and offerings of food etc. have to be prepared , 
and expenses are incurred in connection therewith. There is an. 


s Aralipadu ” to start with to which -the Mandapamdar has to 





1. (1889) 9M. L. J. 856 at page 360. 
8. (1908) I. L. R- 82 M. 291, 

5. - (1916) 3 L. W.-512. -. 

7. (1890} I: L. R.-18 M. 293. < 


(1918).M. W. N. 289. 
. (1882) I. L. R. 6 M. 161. 
(1918) 18 I. C. 475. ` 
-(1900) 11 M.L. J. 215. -- 
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reply “ Nayinda Nayinda”. The plaintiff claims to have this 
right as well as the right to bear all the expenses of the first day . 
of Pagalpathu and in return to get certain honours and emoluments | 
described in the decree scheduls, given to him by the trustees as 
of right according to the recognised usage of the temple. 

Such being the nature of she right claimed if the plaintiff 
wanted his right to be treated as a right to an office he should 
have alleged and given evidence of .the existence of such an office. .. 
No foundation is Jaid in the evidence for this nor are there any 
findings by the lower Courts that there is any such office in this 
temple. I must therefore disallow the first part of the learned 
Advocate-General’s argument. But I agree with the second part 
of it and with the lower Courts in thinking that the right claimed 


_ here is a right to an act of worship in a particular manner and . 


with particular incidents attached to it. It is clear that such a 
right is a right of a civil nature. In the case in Vengamut hu v, 
Pandaveswara 1, the question was as to the right to perform this 
very kind of ceremony Mandapappadi though the plaintif there 
did not claim a special and exclusive right to it. The learned 
Judges treated it as a right to take part in an act of worship in 
the temple; and I accept that view. | 

If the right to perform this ceremony is a civil right as I 
hold, the Civil Court must adjudicate upon any incidents connected 
with the exercise of that. right also. It must therefore be held 
that the present suit is one for a civil right. It is found that the 


honours and perquisites claimed have to be given asa matter of 


right to the Mandapamdar ; it is not a matter of choice with the 
trustees to give them or withhold them as they think fit. The 
claim for honours etc. not being voluntary ones is also therefore 
maintainable, 

It is next argued that no individual TT can be 
allowed in law to acquire an exclusive right to subscribe for any 
temple ceremony and claim the honours attached to it. In support 
of this argument reliance was placed upon the ruling in Vaidi- 
natha v. Chandrasekara 2. Though this question was raised in 
this suit in the first Court, the Subordinate Judge says it was quietly 
dropped at the time of the argument. In appeal the District: - Judge 
notes “It is common ground between all the parties, trustees inclu- 
ded. that the right to perform the suit Mandapappadi is restricted 


1.° (1882) I. L. B..6 M, 151. 3. (1905) 15 M. L. J. 458. 


Fai 
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exclusively to a particular farnily.”’ Having admitted the monopoly 


of the family the defendants can scarcely be permitted to question ` ` 


it again in second appeal unless they satisfy us that the kind of 
‘monopoly claimed is’ one opposed to law and not acquirable by 
‘any manner of means. Their learned Vakil draws our attention 
-ġo the‘ following sentence in the judgment he quoted “no one and ` 
no special body of worshippers can claim the right to sub- 
scribe the funds nécessary for a particular festival to the exclusich 
of other worshippers or subscribers.” I think this sentence must 


be understood with reference to the rest of the judgment and <o' 


the facts of the case. The right claimed there was not merely to 
subscribe for the seventh day festival if the plaintiffs so wished to 
‘do-but also to exclude every one else including the trustees from 
raising-funds for it. If the plaintiffs did not choose to subscribe, 
‘the: festival niust in consequence stop. This claim would thus 
interfere with the right of the worshippers to take part in tha 
public worship of the temple at that particular festival which they 
have œ right to do; and therefore such a claim was negatived. Tha 
worshippers must no doubt find funds if they want any ceremony 
performed when the temple lacks funds for it, and in such a case 
the trustees will be bound to receive the contributions from all 
worshippers: willing to subscribe.” See Hlayalwar Heddiar v. 
Namberumal Chettiar 1, xcept in this sense I do not think it 
can be said, as.thé appellants’ Vakil argues, that every worshipper 
has an unlimited right to subscribe for every ceremony in a 
temple quite apart from the usage of the temple. He may make 
offerings to the God, but that is a different matter. It is a matter 
within the discretion of the trustees to make such arrangements 
as they think fit for the performance of any recognized ceremony 
in the temple and if in the bona fide and honest exercise, of that 
discretion for the benefit of the temple they arrange to give a 
permanent and exclusive right to any worshipper to perform any 
particular ceremony, I do not see any ground why it should be 
treated as invalid provided it doés not lead to the’ stoppage of the 
ceremony or:to any other injurious consequence’ to the temple. 
This discretion of the trustees is recogniséd both in ‘the case of 
Vaidinatha v. Chandrasekaraé 2, and in the case in Elayalwar 
Reddiar v. Namberumal Chettiar 1, which it follows. 


It seems 2 me that i in sach case „the o whether the 
1. (1899) I. O.R. 23 M; 298. l -g (1905) 16-M, L. J. 458. 
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not should be decided on the facts of the case and the usage of 


the temple; it cannot be laid down as a general proposition of law 


that in every case such a rigkt is invalid as argued by the learned 
Vakil for the appellants. The case in Kadirvelu Chetty v, 
Nanjundaiyar 1 is an example of such a right being recognised 


‘by this Court. Such rights are well known and recognised in 


many temples in Southern India; and where, as in the present 


case, they are claimed as kereditary rights enjoyed from time 


immemorial according to the custom of the temple I see no reason 
why they should not be upheld provided the right of the trustees 
to perform the festival, in case the man claiming the exclusive 


Tight fails‘to do so, is safeguarded and the interests of the temple 


do not suffer. A right enjoyed from time immemorial is presum- 
ed to have had a legal origin and the person asserting the contrary 
must prove it. There is nothing in the present case to show it; 
on the other hand the admission of the parties is in favour of the 
right, I think therefore the cese in Vaidinatha v. Chandrasekara 2 
is clearly distinguishable from the present case on the facts and it 
is not an authority for invalidating the right claimed by the 
plaintiff. 

It has been conceded for the plaintiff before us that if he 


fails to perform his Mandapappadi in accordance with the usual 


practice of the temple the trustees may ignore his exclusive right 
and make other arrangements for its performance ; but so long as 
he is ready and willing and does perform the. ceremony, he alone 
can claim the honours and perquisites. In this view the form of 
the decree of the First Court should be modified slightly by 
making it clear that the declaration and injunctions are subject to 
the condition that plaintiff is ready and willing and does perform 


. the ceremony in question according to the usage of the temple 


and I agree-to the form of modification as proposed by my 
learned brother. 


The next point raised was that Exhibit I was misconstrued 
and that evidence should have been admitted to explain it, I do 


‘not think there is any misconstruction by the lower Courts of 


Exhibit I. The words “in the order of seniority in the same 
manner as is done in the Alwar temple” cannot apply when if is 
shown by a volume of evidence in the case that the right claimed 
here is not aright common to both branches of Tirumaligai 


1. (1916) 8 L. W. 512. o 2, (1905) 15 M. L. J. 458, 
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family, as for example the offices of Tirunialkapu and Adhyapakam 
are. There is nothing ambiguous in Exhibit I and the evidence 
of usage in the private femple of the parties was therefore properly 


” excluded. 


The last point argued is as to damages. - They have been. 


awarded under the following 8 heads: : 

(1) Rs. 50 for loss by waste of articles prepared for the 
ceremony and for value of the honours and per- 
quisites withheld, 

(2) Rs. 50 for expenses in the Magistrate’s Court; the 
plaintiff seems to have complained to the Magistrate 
about, the interference with his rights. 

(3) Rs. 400 for loss of honour and of spiritual benefit and 
for mental pain, 

Iam clearly of opinion that the Ist item was ‘properly 
allowed. As to the 2nd item, damages claimed are too remote ; 
the loss was really the consequence of the plaintiff's own action 
in complaining to the Magistrate; ii is therefore disallowed. The 
plaintiff is certainly entitled to some damages under the 3rd head. 
The quantum of it will ordinarily be a question of fact but in this 
case the lower Courts have not given any good reason for award- 
ing such a large sum. The learned Advocate General did not 
attempt to point to any evidence to justify such a large award but 
left it to us to decide what would be reasonable in the circum- 
stances. I think Rs. 50 will bea fair award. I will therefore 
reduce the damages to Rs. 100 in all and modify the decree as to 
declaration and injunction as stated above, and subject to the said 
modifications confirm the decrees. of the lower Courts and dismiss 
the Second Appeals. Parties exceps defendants 8 and 9 will pay 
and receive proportionate costs in this Court, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Abdur Rahim, Officiating ne Justice, and 
Mr. Justice Krishnan. 
In Appeal No. 235 of 1913. 
Marwadi Mothiram (died) and others ... Appellants (Plaintiff 


and his L. Rs.) 
v. 


M. Samnaji (died) and others ... Respondents (Defend- 
l ants) 

Malicious prosecution—Suit for demages—Dismissal of swit—Death of plaintiff 
during pendency of appeal—Abatement. 

Where a suit for damages for malicious prosecution is ‘dismissed and the 
plaintiff dies during the pendency: ‘of an appeal preferred by him, the appeal abates . 
and his legal representatives have no right to prosecute the appeal. 

` Krishna Behari Sen v. The Corporation of Ca leutta 1 dissented from. Subra- 
mania Iyer v. Venkataramier ? followed. 

Appeals against the Decrees of the District Court of Bellary 
in Original Suits Nos. 27 of 1911, 21 of 1912, 22 of 1912 and 29 
of 1911 respectively. 


In Appeal No. 235 of 1913 : 


© L. A Govindar aghava Ayar for 2nd and 3rd Appellants. 
- A. Sundaram and S. Raaganatha Avyar for Respondents. 


_ The Court delivered the following 


ne Judgments :—Krishnan, a .—This appeal arises from a suit 
brought by one Motiram for damages for malicious prosecution 
and for maliciously obtaining a search warrant in that prosecu- 
tion. The lower Court dismissed the suit but without costs. 
Motiram appealed but pending his appeal, he died. His sons 
were added as his legal representatives on record. 

At the hearing a preliminary objection is taken by the 
respondents that the appeal has abated as the cause of action, 
being a personal one, did not survive to oan s heirs under the 
maxim “actio personalis morisur cum persona.” The appellants 
on record, while admitting shat the action is a personal one, 
contend that their appeal has not abated because the maxim quoted 
should not be applied to India.as it is a technical rule of English 
Jurisprudence and because section 89 of the Probate and Ad- 
ministration Act as construed by the High Court of Calcutta in 


* A. Nos. 235, 229 and 280 of 1916. 10th August 1916. 
1, (1910) I. L. R. 81 C. 998. 2. (1915) 811.6. 5. 
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the case reported in Krishna Behari Sen v. Corporation of 


Calcutta 1 shows that actions for malicious prosecution do not, 


abate with the death of the person concerned., 

The maxim quoted is a well recognised rule of English law ; 
and it has been adopted and followed-in India in many cases. It 
was applied in a case of damages for malicious prosecution and 
wrongful arrest by the Bombay High Court in the case of Haridas 
Ramdas v. Ramdas Mathuradas, 2, That High Court quoted and 
followed the leading English case of Piullzps v. Homfray. 3 The 
Bombay case was approved of and followed by this High Court 


again in a case of damages for malicious prosecution where the | 


wrong-doer had died; vide the case of Ramchode Doss v. Rukmany 
Bhoy. 4 The latest application of the rule brought to our notice 
is in the case reported in . Subramanta Iyer v. Venkataranuer 5. 
The rule that personal actions abate with the death of the 
person injured or injuring is thus-a well established rule in this 
country also and 1 must therefore apply it. 


The case of Gopal v. Ramchandra 6 and Paramen Chetty 
y. Sundararaja Naick 7, following the view of the majority in 
. the Bombay case have no application here as in both those cases 
a decree for damages had been obtained before the wrong-doer 
died ; the legal representative was allowed to prosecute the appeal 
to save the estate which had devolved on him from loss by 
execution of the decree. In the present case, as the Lower 
Court dismissed Motiram’s suit without costs, he was in the 
appeal, in the position of a person claiming damages not yet 
decreed. Both the cases cited recognise the rule that personal 
actions so long as they remain unconverted into decrees abate on 
death. Fulton, J. in his judgment observes, ‘ Now it need not be 
doubted that to a suit for libel the maxim actio personalis 
moritur CUT persona. applies. If previous to decree the defendant 
dies, the plaintiff can no longer prosecute his suit for damages. 
The same rule would apply in the appeal, if the plaintif having 
failed in the lower Court were seeking to obtain a decree for 
damages in the Court of appeal.” l 


- - 


* 


© 6.89 of the Probate and Administration Act relied 
on has no direct application to the facts of this case. ‘The legal 
ee ee ee ee a, ae 


1, (1904) I. D. R. 810. p. 998. ~ 2 (1889) I, L, R. 18 B. 677. 
8. (1883) L. R. 24 Ch. D. p. 439. 4. (1905) I. L. R. 28 M. 487, 


5. (1915) 811.0.p. 5. ` ' 6. (1902) I. L. R. 26 B. 597, 
i T.. (1902) L L. R 26M. 499. i 
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representatives on record are the undivided sons of Motiram. 
They are not executors or administrators. They do not say that - 
they propose to take out letters of administration nor do they 
seem to be ina position to Jo so. They are in this respect 
dissimilar to the legal represertative in the Calcutta case Krishna 
Behari Sen v. The Corporatior of Calcutta 1, which case therefore 
is not a direct authority for the present case, 


They are in a similar position to the appellants in the case 
in Subramania Iyer v. Venkataramier 2, Following that case 
this appeal must also be declazed to have abated. 


It is necessary however tc consider one further argument of 


the appellants. Their learned vakil urges that though S. 89 did not 


apply directly, that section as construed by the Calcutta High Court 
is a legislative recognition of the rule that suits for damages for 
malicious prosecution and for wrongful search do not abate on 
death but the causes of action survive to executors and adminis- 


trators ; and that being so, he argues that there is no reason why 


such suits should be held to abate when the legal representatives 
do not belong tothat category. His suggestion is that if he is 
right in his argument the same rule should be extended to all 
manner of legal representatives in such suits. To see what force 
there is in this argument we must consider what construction 
should be placed on the section. 

It is the appellants’ contention that the words “ other per- 
sonal injuries not causing deata” should be read as referring only 
to injuries similar to assault or in other words bodily injuries and 
not to injuries similar to defamation such as that caused by 
malicious prosecution. The case cited by the learned vakil for 
the appellants in Krishna Behari Sen v. The Corporation of 
Calcutta, 1 is no doubt in his favour on this point. But with all 
deference to the learned Judges in that case I regret I am unable 
to agree with their view. 

The result of that view is that in cases of executors and 
administrators while the rule of abatement of personal actions is 
retained in cases of defamatior, it is held to be abrogated in cases 
of other personal injuries similar to defamation. No reason 
whatever is suggested by the appellants’ vakil, why Legislature 
should make‘such a curious and extraordinary distinction. The 
first rule of construction of a statute is to give the words their 


“4, (1904) I. L. R., 810, 998. 3, (1915) 811. C. p. 6 


~ 
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ordinary and natural meaning ; but it is also æ recognised canon Marwadi 
of construction hab where the language is not clear aad —. RONN ENS 
unequivocal Legislature should not be taken to have intended  Samnaji. 
any substantial alteration of the existing law by words of doubtful Krishnan, J. 
import. See Maxwell on Interpretation of Statutes, Chapter ILI a 
and Arthur v. Bokenham, 1 per Trevor, J. Bearing these rules in 

mind we must see what meaning should be attached to the 

expression “other persoral injuries.” Ordinarily where several 

specific instances are mentioned followed’ by a general term .- 

with the word “ other ” prefixed to it, where the rule of ejusdem 

generis is applied the meaning of the general term should be settled. 

with reference to all the instances preceding it. If so read in this 

case other personal injuries will include injuries similar to both 
defamation and assault. The only ground suggested for not 

giving the ordinary meaning to the word “ other” is that it is 

hardly reasonable to speak of defamation-as “a personal injury 

not causing death,” that being the expression in the section. No 

doubt it may appear somewhat strange in ordinary parlance to 

do so. But it may be pointed out that “assault” as defined in 

S. 851, Indian Penal Code is just as unlikely to cause death and so 

it will be perhaps equally strange to associate with it the idea of 

causing or not causing death. However that may be, it seems to 

me that the strangeness of the language used is nota sufficient 

reason to make itthe basis of a construction of the section 

which offends against the second canon of construction I havs 

above referred to. For, the result of it is that it has to be held 

as was done in the Calcutta case, that Legislature has altered the 

rule as to abatement of suits which existed previously as shown 

above from the authorities, and that with reference to that class 

of legal representatives alone who are executors or administrators 

without clear and plain languige to that effect. It cannot be 

denied that this result is arrived at, only inferentially and in an 

indirect manner from the somewhat doubtful language of the 

section. Is it necessary then to construe the section in this manner | 

I do not think so. There is nothing logically or grammatically 

wrong in including defamation in the class of injuries not causing 
death. It seems to ine that the scheme of the section is to divide 

personal injuries into two classes, those causing death and those 

not causing death making aseparate provision for each class. 


1, (1707) 11 Madd. 150. 
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Apparently the two personal injuries named, defamation and 
assault, are given as illustrative examples of injuries that apper- 
tain to the body and of thcse that do not so appertain. It 
is difficult otherwise to suggest any reason why these two parti- 
cular injuries alone are named.. If this view is correct assault 


and defamation will both’ ordinarily fall among injuries that 


do not cause death; anc the words “other personal 
injuries” will include injuries similar to defamation such as those 
caused by malicious prosecution and wrongful search, so that the 
cause of action for damages for such injuries will not survive 


‘under the section. 


It seems to me that this construction of the’ section is 
preferable as it leads to the result of making the section conform 
to the rule of law as to abaternent that existed when that section 
was enacted, In the very case in which the judgment in appeal 
is the one reported in. Krishna Behari ‘Sen v. The Corporation of 
Calcutta, 1 Henderson, J. as the trial Judge took the view that 


the suit abated, observing thas “ the matter complained of in this 


case is clearly a personal injury covered by that section,’ that is 
S. 89. See same volume pages 406, 410. This ruling wag: 
cited and approved of in Ramchode Doss v. Rukmany Bhoy ? 
though no argument based or S. 89 was raised in that case. | 

No other’ authority on the construction of S. 89 has been 
cited to.us. Iam of opinion therefore that any argument deriv- 
able from S. 89 in this case is against the appellants rather than in 
their favour. Applying’ therefore the rule of abatement of personal 
actions to this case, I hold that the appeal has abated and that the 
present appellants are not entitled to prosecute it. I therefore 
dismiss the appeal with costs to be paid out of the estate of the 
deceased. 

The Memorandum of Okjections refers to costs disallowed by 
the Lower Court. That must also fail for the same reason as the 
appeal and it is also therefore dismissed. 

Abdur Rahim, Offg. C. «.—I agree. 

In Appeals Nos. 229 ant 230 of 1913: —Following the above 
J udgment, Appeals Nos. 229 and 230 of 1913 are also dismissed 
with costs. . 


A. y. V. 


1. (1904) L È. R. 31 0. 998. = -7 “2, (1905) I, L. R. 28M. 487, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr, Abdur Rahim Officiating Chief Justice, 
Mr. Justice Seshagiri Aiyar and Mr, Justice Phillips, 


Second Appeal No. 801 of 1914. 
Kalyana Venkataramana Aiyangar Appellants* (Defendants 


and another. 10 and 11). 
v. 
Kasturi Ranga Aiyangar ... Respondent (1st Plain- 


tiff). 


Religious Endowment—Hindu Temple—Offerings by worshippers— Right of 
the Deity—Appropriaiion by archakas—Custom opposed to Hindu law—Ilegal 
custom—Permanent alienation of offerings by Temple Committee in favour of 
archakas—Suit for declaration that alienation is, invalid—Suit by worshippers 
without sanction under S. 92 of the Civil Procedure Code or 9. 18 of the Religicus 
Endowments Act—Maintainability. 


The Devasthanam Committee having the superintendence of a Hindu temple 
granted a permanent lease of the money offerings made by the worshippers, in 
favour of the archakas in the year 1893, with a reservation of Rs. 300 a year to 
the temple. It was found that about the year 1825, it was the practice for the 
archakas of the temple to appropriate the small money offerings of the worship- 
pers to their own use as remuneration for their services, that subsequently the offer- 
ings increased in value and the Devasthanam Committee which came into exis- 
tance in 1882 laid claim tothe same on behalf of the Deity, that ‘he archakas 
thereupon claimed the offerings as their own property relyingon the settled usage 
of something like a century and that finally an arrangement was come to between 
the archakas and the committee in pursuance of which the permanent leass of 1893 
was granted. In°1911, two worshippers of the temple acting on behalf of themselvas 
and the other worshippers, but without obtaining the sanction of the Advocuia 
General under S. 92 of the Civil Procedure Code or of the Court under S. 18 of the 
Religious Endowments Act, brought a suit against the members of the Devasthanam 
Committee and the archakas fora declaration that the permanent lease of 1893 
_was void and beyond the competence of the committee and for a direction that the 
“trustee of the temple should retain the right of collecting the offerings. 


Heid, by the Full Bench, that the suit was maintainable. 
Cases on the subject reviewed. 


Held, per Coutts Trotter and Seshagirt Aiyar, JJ., that the money offerings 
made by the worshippers belonged to the Deity and the archakas had no proprietary 
interest in them, that the permanent alienation of such offerings by the committen, 
though effected bona fide was invalid, thatthe alienation being not only of existing 
but also of future income a fresh cause of action arose on each successive act af 
appropriation by the alionee and that the suit was, therofore, not barred by 
limitation. 

Gases on the point referred to. 





* B. A. Nos, 801 and 688 of 1914. 1Sth August, 1916. 
104 
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Held, per-Seshagiri Aiyar, J., that the long standing appropriation by the archa- ’ 
kas of the offerings made by the worshippers had not the effect of converting what 
Was B, violation of law into a recognizable custom. ‘The principle of Hindu Law 
that onatot outweighs the written text of law does not apply to illegal customs | 

Second Appeals against the decree of the Court of the 
Subordinate Judge of Trichinopoly in Appeal Suit No. 1865 of 
1913, preferred against the decree of the Court of the District . 
Munsif of Karur in Original Suit No. 923 of 19 17, 


T. Rangachariar, vakil for the 1st appellant in S. A. No, 801 
of 1914 and 9th respondent in 5, A. No. 688 of 1914. 


C. S. Venkatachariar and N. C. Vijayaraghavachariar, vakils 
for the appellants in S. A. No. 801 of 1914 and the 9th capone 
in S. A. No. 688 of 1914. l 


T. R. Venkatarama Sastri for the Hon. The Ravocate: 
General and K. Bhashyam Aiyangar, vakils for the respondent in 
S. A. No. 801 of 1914 and appellant in S. A. No. 688 of 1914. 


S. Rangasami Aiyangar, vakil for respondents 12 to 14 in | 
S. A. No. 688 of 1914, and respondents 1 to 8, 10 and 11 in: 
S. A. No. 688 of 1914. 


The: Court (Coutts Trotter and Seshagiri Aiyar, JJ)., made ` 
the following 


ORDER OF REFERENCE TO A FULL BENCH: — 


Coutts Trotter, J :—This is a suit by two worshippers of the © 
temple of Venkataramana Swami situated in Tandoni Hill near 
Karur,.expressed to be brought on behalf of themselves and the 
other worshippers of the temple. The first nine defencants are : 
the members of the Devastanam Committee of Karur, ‘and 
defendants 10 to 14 are the Archakas and Staneekas. The object 
of the suit is to set aside a document, dated the 9th September — 
1893 which purported to effect an alienation of the money 
offerings made by the worshippers to the Archakas with a.reserv- 
ation of Rs. 800 a year to the temple. The document is spoken 
of as a perpetual lease, but its actual designation is not very 
material, its effect being that which I have described. 


The Devastanam Committee as a superintending body- 
appears to have come into existence about 1882. Before that the 
practice appears to have bzen that one of the Archakas should be: 
the trustee of the temple properties. When. we first hear of the 
temple in- 1825 its revenues were small and the then Collector 


ha! 
y, v | 
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:On a report fromthe Tahsildar that it was customary for-the -Kàfyana 
A S : D Venkata- 
money offerings of the worshippers to go to the Archakas by way ` tamana 


- of ‘remuneration for their services endorsed the practice with ‘his Ana 


‘approval and directed it: ‘+0 continue. It did continue apparently a 
-without serious Challenge till the appointment of the Devastanam Aiyangar. 
Committee in 1882. The revenues by this time had ‘largely ' Coutts. 
- increased and the Committee began to raise claims to these money - ‘Trotter, J. 
_offerings on behalf of the Deity. ‘The Archakas cited the settled 

‘practice of something like a century in support of their contention 

that the money offerings were their own property. It was in this 
, State of things that the arrangement which is impeached in this 
. suit was come to in 1893 (Exhibit I) between the Devastanam 
Committee on one side and the Archakus on the other, whereby 

the Deity received Rs. 300 a year and surrendered the balance‘ to 
_. the Archakas. I see no reason to suppose that this document 
was not executed in good faith, shough in the view that I take of 
the case that is not the determining consideration. 


. In the absence of a designated recipient by the donor it is to 
my mind only possible to hold that the offerings must be taken 
to be made to the Deity. (See c<alidas Jivram v. Gor Parjcram 
Hirjr,*1 and Chintaman Bajaji Dev v. Dhondo Ganesh Dev, 2 and 
Giryanund Datta Jha v. Sailajanund Datta Jha, 3) thougk the 
proposition is so obvious to my mind as hardly to need authority 
to establish it. It appears to me to be equally obvious that if 

the offerings primarily belongec to the Deity it is ultra vires of 
the temple trustees to make any permanent alienation of them, 
l See Maharanee Shibessouree Dzbia v. Mothooranath Acharjo, 4 
Narasimha Chari v. Gopala ` Ayyangar, 5 Pramada Nath Ray x. 
Poorna Chandra Ray 8; and I do not think it is any answer to 
say that-the alienation was made bona fide in the honest ezpec- 
tation and belief that as matters stood it was for the benefit cf the 
trust. In this view. of the matier it appears to me unnecessary 
to discuss the question as to whether the Devastanam Committee 
or the trustees were the proper body to enter into valid transac- 
tions on hehalf of the trust. Iam also of opinion that there is 
no substance in the plea of limitation relied upon by Mr. Ranga- 
‘chariar. The alienation in the document of September 1893 __ 


1. (1890) I. L. R. 15 B.309. 9. (1691) I. L. R. 15 B. 612w 
_ 3. _(1896) I. L._R. 23 0. 645. . 4. (1869) 13 M. I. A. 270. i 
5, (1905) I. L. R. 28 M, 391, 6. .(1908) I. L. R. 85 ©. 693, ő 
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related not only tọ existing but to future income, and a fresh 
cause of action was created in respect of each successive act of 
appropriation. This question appears to me to have been settled 

for ever by the well-known decision in Holroyd v. Mar shall 1 


There remains then only one question for disposal ; but it is 
one which to my rind is of the utmost importance, namely, 


‘whether the present plaintiffs are entitled to bring this action. By 


Order I, Rule 8 of the Civil Procedure Code it is provided that 
where there are numerous persons having the same interest in 
one suit, one or more of such persons may, with the permission 
of the Court, sue in such suit on behalf of or for the benefit of all 
persons so interested. By S. 92 power is given to the Advocate- 
General or to two or more private individuals having an interest 
in a public trust to sue for certain reliefs. Sub-section (2) of S. 92 


enacts that no suit claiming any of the reliefs specified in Sub- 


section (1) shall be instituted except in conformity with the 
manner indicated by Sub-section (1) with a clause saving the 
provisions of the Religious Endowments Act of 1863. I may say 
at once that it cannot be contended that the present suit claims 
any of the reliefs enumerated in S. 92 (1), S. 14 of the Religious 
Endowments Act of 1868 provides that any person or persons 
interested in any mosque, temple or religious establishment or the 
trusts relating thereto may without joining any other persons as 
plaintiffs sue the trustee, etc., of such mosque or temple for any 


: misfeasance or breach of trust committed by him. S. 18 of the same 


Act enacts that no suit shall be brought under the Act without the 
previous sanction of the Court. No sanction has in fact been 
sought or obtained in the preseni case. The case law on the sub- 
ject in India is admittedly conflicting, and I do not propose to 
examine it in detail. Ithink it cannot be disputed that the 
Madras decisions are in favour of the position contended for by the 
respondent. That position as I understand it is this: that any 
Hindu hailing from any place all over India may at his pleasure 
institute a suit in the Courts of this Presidency challenging the 
acts of the trustees of a temple here for years back and- call on 
them to account for sums of money which may amount to lakhs 
of rupees. This he is said to be entitled to do since as a Hindu 
he may be an actual and always is a potential worshipper at the 
pee temple and thus has an interest in the management of 


J. (1862) 10 H. L. ©. 19}. 
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its funds. I should be loath to accede to such a startling proposi- 
tion unless the authorities throughout India were clear and unani- 
mous. The contrary view was emphatically taken at least ia 
Mohiuddin v. Sayiduddin 1. The Allahabad decisions do not 
appear to me to be helpful authorities one way or the other, for 
they are expressly based not on any consideration of the general 
law of Indian Procedure, but on what they take to bea settled 
principle of Muhammadan law. In wy opinion the object of S. 92 
of the Civil Procedure Code was to protect the temple trustece 
from being sued by irresponsible persons and to confine suits against 
them to the cases enumerated in that section and S. 14 of the 
Religious Endowments Act. No limitation of course is put upon 
the right of any person to sue who has suffered or is likely to 
suffer some particular and individual injury over and above the 
general public. But I think the object of the Act was to compel 
persons who wished to sue as representing the general public to 
satisfy the Court that their suit was cot vexatious or to obtain the 
relation of the Advocate-General as representing the community 
at. large in relation to the trust. The plaintiffs in the present suit 
have no doubt succeeded in framing a plaint which while seeking 
the same ends as the remedies enumerated in S. 92 of the Civil 
Procedure Code and S. 14 of the Religious Endowments Act 
avoids asking in terms for identically the same relief. The answer 
to that in my opinion is that those seczions have designedly enact- 
ed the reliefs and the only reliefs open to members of the general 
public suing as such and hedged them round with the restrictions 
contained in the sections. In the present state of the authorities, 
especially of the Madras authorities I do not feel at liberty to give 
expression in the form of a dissenting judgment to the strong view 
which I hold on this subject, and I think that can only be done, 

if it is to be done atall, by a Full Bench. I think the matter is of 
such importance that it ought to be authoritatively settled and I 
therefore propose the following questicn to be referred to a Pall 
Bench :— 


“Can the present suit be maintained at the instance of the 
plaintiffs acting neither on the relation of the Advocate- 
General nor with the sanction prescribed by S. 18 of the 
Religious Endowments Act, but merely suing on behalf of them- 
selves and of the other worshippers of the temple ?” 








1, (1898) I. L. R, 20.0. 849. 
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Seshagiri Aiyar, J. :—This is a suit by two worshippers of the 
temple for a declaration thasa perpetual lease of temple income in 
favour of the defendants is‘vcid and not binding on the Devastanam. 
Defendants 1 to 9 represent the members of the Devastanam 
committee who granted the lease on the 9th September 1893. 
Defendants 10 to 15 are the representatives of the Archakas, of the 
temple who obtained the lease. The trustee of the temple has not 
been made a party to this litigation. It is undisputed that the 
temple in question came under the management of the committee 
only in 1882. At the time of the lease, Srinivasa eee -one 
of the Archakas of the temple was the trustee. 

A. number of defences were raised to the action. It was ` 
pleaded that the collections leased out really belonged.to the Archa- 
kas and that the arrangement by which a sum of Rs. 300 a year 
was secured in perpetuity to the temple was beneficial to the 
temple. The further contentions were that the suit was barred 
by limitation and that the pe were not competent-to , main- 
tain the suit. 

The District Munsif dismissed iiie suiti On appeal the 
Subordinate Judge reversed the decree. Two appeals, one. by some 
of the Archakas and the other by the 1st plaintiff have been filed. 


It may be stated at the outset that the questions argued before 
us have not been considered at any length by the Courts below, 
although the pleadings raised the points.” Mr. Rangachariar’s 
main contention is that the lease of 1893 was the result of a bona 
fide settlement of disputed claims, and that consequently it is bind- 
ing on the trust. There can be no question that until 1893 the 
Archakas were permitted to receive the whole of the income deri- 
ved from the presents mada to the Deity by devotees. The learned ` 
vakil argues from this that the usage of the temple is to vest the 
proprietary right in the offerings in the Archakas. Mr. Venkata- 
rama Sastriar contends in reply that prima facie the presents 
belong to the Deity and that no usage however long and ancient 
can sanction a permanent appropriation of them by the servants 
of the temple. Before dealing with the questions of law which 
these contentions involve, it is necessary to examine the tagte 


placed in evidence in this case. 


The temple in question is one of sent repute among the 
worshippers. Under Regulation VII of 1816, if was under the 
management of the Collector of Coimbatore. In September 1825, 


` 
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Mr. Sullivan, the then Collector, directed the Tahsildar to report 
as to why “the Kanzkas (offerings) made to God which were 
receivable by the Circar from a Jong time were not received dur- 
ing the year in question.” He stated that if is ‘‘ the custom that 
the money relating to Kanzkas in all Devastanams are received by 
the Circar ” and wanted to know “ how the right of receiving the 
money in respect of the Kantkas by the Archakas came into exis- 
tence in the said Devastanam`only, ” Exhibit IL. The Tahsildar 
reported in November of the same year that from the beginning 
the Kanikas were received by the Archakas. :Thereupon: the 
Collector directed the Tahsildar to continue the practice. Apparent- 
ly the Government officials began to interfere with the collec- 
tions even after this. Exhibit V, in April 1829, shows that one 
of the Archakas complained ta the Collector that if the collections 
were not paid back to him he would find it impossible to perform 


the puja, as the income from the land assigned to him was meagre.. 


The Collector ordered the collections to be returned to the 
Archaka, This state of affairs was not disturbed for 
a long time. The last order on tke subject is Exhibit 
IV in April 1889, What led to this is not ascertainable. The 
order says that the income from the lands was not sufficient 


and that the cash collections may be made by the Archakas.. 


At this time, the Committee was in charge of the Devastanam, 
There must have been a trustee also. What the Revenue 
Department had to do with the temple at this period, is not 
apparent. However that may be, there were disputes regarding 
the right to these offerings in 1893. Exhibits I and I (a) (the 
lease and its counter-part) both refer to the respective claims put 
forward. The Committee—I am prepared to concede that they 


acted at this time hovestly—in consideration of being paid an. 


annual subsidy of Rs. 300 assigned in perpetuity the right to the 
cash offerings.. 


The first ‘question is'whether, granting that the Committee 
had the power to act in the matter—I propose to say a few words 
on this question later on—they were justified in making an 
arrangement to enure for all time to come. I do not think that 


the Subordinate Judge construed the documents rightly when he. 


says that the Collector did not assign the entire offerings to the 
Archakas. If the income appertained to the Archakas,; there can 


be no question that the Committee acted wisely in securing a 
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fraction of it to the Deity. If it belonged to the Deity, is the 
alienation valid and binding on the trust ? On the documents on 
which Mr. Rangachariar relied strongly, there is no doubt that the 
offerings were regarded as prima facie belonging to the Deity. It 
cannot be otherwise. The intention of thé donors is to propitiate 
God. They seek to obtain temporal and spiritual ‘advantage by 
making these presents to the Deity. They have not the slightest 
idea of benefiting the Archakas by these presents. The Hindu 
Shastras which encourage pious gifis contemplate the upkeep of | 
the places of worship and the performance of poojas and festival 
to the Deity. Of course, it is competent to those who are in 
management to allocate either wholly or in fixed proportions the 
offerings as remuneration for the necessary services rendered by 
the servants of the temple. In my opinion, Exhibits II to V 
evidence ‘only such an arrangement. The income from the 
offerings was not very large in those days and the Collector 
thought it right that the Archakas should be in receipt of it to 
supplement their remuneration. But this would not justify an 
unalterable arrangement by which the temple is deprived of the 


_ best part of its resources for ever. The arrangement should be 


subject to periodical revision, regard being had to the paramount 
interests of the institution. l 


It is not necessary to labour further the point that the 
Archakas can have no proprietary right in the offerings made to 


_the Deity. In all the important temples in Southern India, 


devotees are called upon to pay a fixed sum for the archana 
that has to be performed. This includes the wages of the person 
who performs the archana, ihe cost of the flowers, the remune- 
ration of the person who recites the archana etc., and. the 
Swarnapushpam offered to the Deity. A practice which distributes 
a portion of the levy to the persons who bring the flowers, who 
recite the holy names and who aciually do the pcoja will not be 
illegal, But any arrangement which recognises the Swarnapush- 


pam as the property of the Archaka wili be obnoxious to religious 


precepts and purposes. If the Swarnapushpam is regarded as 
the property of the Deity and ifa portion of it is utilised to 
supplement the pay of the servants, there can be no objection to- 
it. But such an arrangement can only be of a temporary 
character subject to periodical re-adjustment with reference to 
the exigencies of the time. 


CE g , 
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Mi. Rangachariax strenuously contended that a permanent 
allotment of the income of the Deity is not invalid. He instanced 
the various inams which have been granted to Archakas and 
others, and argued that those endowments were really permanent 
. alienations of temple property. -I am unable to see the analogy. 
Inams have been granted either by the ancient Rajahs or by pious 
donors to particular families to enable them to conduct temples 
worship. This was done because the property they gave away 
was their own. They made grants to the temple as well as to 
those who were entrusted with the duty of conducting the daily 
Aradanas in the tempie. They were entitled to make any 
distribution of their property. The ingenious suggestion that wa 
must consider that the donor dedicated tothe Deity the total 
extent of the Inam, that he constituted himself the trustee of tha 
entire endowment, and that from.this endowment a permanent 
alienation in favour of those who conducted the worship was 
made, has no foundation either historically ox in pratice. 


It is now settled law that ordinarily a permanent alienation 
of trust property is ultra vires of the powers of a trustee. , Maha- 
ranee Shibessouree Debia v. Mothooranath Acharjo,+ Mayandi 
Chettiyar v. Chokkalaingam Pillay 2 and Narasimha Chari v, 
Gopala Ayyangar 3. The foundation for this rule is that the rus- 
tee’s primary duty should-be to see that the temple income is nos 
parted with to the prejudice of the truss. A permanent convey- 
ance would render it impossible to the institution to gain 
. advantages which increase in the income may bring. Another 
position is also equally well-settled, namely, that the trustee has 
no larger powers over the trust property than. managers of Hindu 
families have. The principles of the well-known case of. Hunoo- 
‘man Persaud (6 Moore's Ind. App. cases 893) have been appliec 
by- the Judicial Committee to temple endowments: Hossein Als 
Khan v. Mahanta Bhagaban Das tand Pramada Nath Ray v: 
Poorna Chandra Ray 5. Ittollows from these two positions that 
a trustee has no right to part with temple income permanently. 
Benefit to the institution and justifiable necessity are the criterior 
to be applied in dealing with-alienation of temple property. — 





1. (1869) 18 M. L A. 270. ` a. (1904) I, D. R, 27 M. 291. 


3. .(1905) I, L. R. 28 M. 891.. : 4. (1906) 1. L. R. 34 C. 249, 
5, (1908) 1. L. R. 35 0. 691, 
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The exact point which we are called upon to decide has not 
been judicially considered in any Madras case. But in Manohar 
Ganesh Tambekar v. Lakhimram, Govindram 1 Kalidas Jiwram 
y. Gor Parjaram Hiri 2 Chintaman Bajai Dev v. Dhondo Ganesh 
Dev ® and Girtjanund Datta Jha vi Sailajnund Datta Jha * it 
was held that offerings made ky devotees belong to the idol and not 
to the Archaka. Apart from the particular facts of these cases, 
the principles laid down in them are applicable to the present case. 
Mr. Rangachariar’s appeal to hoary antiquity does not disturb 
me. If my conclusion is correct that the income belongs to the 
temple, it would be a breach of trust on the part of those 
responsible for the management to consent to its permanent 
alienation. Time cannot convert such violations of law into 
recognisable customs. ‘The principle of Hindu Law that custom 
outweighs the written text of Jaw does not apply to illegal 
customs. Manu in Chapter VIII, S. 41 says “A king who 
knows the revealed law must inquire into the particular laws of 
classes, the laws or usages ož districts, the customs of traders or 
the rulers of certain families, and establish their peculiar laws, 
if they be not repugnant to the law of God”. The English law is 
equally explicit on the point. Tudor on Charitable Trusts page 
163.. My conclusion on this part of the case is that the income 
from the offerings belongs tc thé Deity, that itis not competent 
to the manager of the temple to permanently assign it away -to 
the appellants, and that corsequently the arrangement of 1893 
is not binding on the temple. 

The next ` “contention of Mr. Rangachariar may be briefly 
dealt with. He relied om Venkatachella Reddiar v. The Collector 
of Trichimopoly, 5 for the position that the suit for declaration 
is barred by limitation. Itis not necessary to state whether I 
agree with the view taken in that case. It is enough to say that 
case has no application to the present case. The committee 
purported to assign away not any existing property, but what was _ 
expected to come into exisience de die in diem. ‘The cause of 
action to question such an alienation accrues every time that the 
offering is wrongfully receivel. See Holroyd v. Marshall $. The 
Judicial Committee in Jalandhar Thakur v. Jharula Das 7 on 


Ai ae ima Rete En ee a ee ee a ee 
1. (1887) LL R.12 B. 247.. 2, (1890) I. L. R. 15 B. 809. 
3. (1888) I-L. R. 15 B. 612. 4. (1896) I. L. R. 28 O. ‘646. 


5. (1914) I. L. R. 88 M: 1064. =. 6. (1896) 10 H. L. O. 191. 
. 7. (1914) I. L. R. 420. 244. (P.C.) 
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each occasion upon which Jharula Das received and wrongfully 
appropriated to his own use a share of the income to which the 
shebait was entitled, Jharula Das committed a fresh actionable 
wrong in respect of which a suit could be brought against him 
by the shebait.’’ Applying this principle” the guib is olgani not 
barred by limitation. 

I shall now say a word on the right of the Devastanam 
Committee to enter into this ‘transaction. Iadhere to every- 
thing that I said in the Srirangam case* regarding the respective 
rights and duties of trustees and of Temple Committees. 
Mr, Rangachariar has not convinced me that the course of decisions 
in this Presidency which I followed needs reconsideration. The 
decision in Kaliyanarmayyar v. Mustak Shah Saheb 1, is not 


in conflict with my views. What Subramania Aiyar, J. held in ' 


that case was that where a Committee does an act which is pro- 
perly within the province of the trustee, the latter might adopt it. 
This is no more than saying that a person is not debarred from 
recognising as valid an act done on his behalf without authority. 
He is not bound by it. He can repudiate it if he chooses. But 
he can take the benefit of it also. It was sougkt to justify the 
interference of the Committee on the ground that one of the 
Archakas whose right were in dispute was a trustee. That is a 
reason, to my mind, to have asked the Archakas to establish 
their claim in a Court of Law. The trustee who was bound to 
protect the trust was making’ a claim against it in his capacity 
as Archaka; and the claim was conceded by the Committee 
which had no power to grant or renew leases but only a visita- 
torial jurisdiction. To my mind, the transaction seems entirely 
unsustainable. However as I have held that even if the Com- 
mittee had power to actively manage trust-property and fo re- 
present the temple, the permanent lease is wltra vires of its 
powers, if is not necessary to say anything more on the subject. 


I now come to the question of the plaintiffs’ right of suit. I 
am aware that the decisions on the subject are not uniform, and 
may probably require reconsideration. I shall state my views 
on the subject, as at present advised. The provisions which bear 
on the question are (æ) Order I, Rule 8 of the Code of Civil 
Procedure (b) S. 94 ‘of the same Code and (c) Ss. 14 and 18 of 
Act XX. of 1863. In my opinion, these provisions are mutually 
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exclusive. An individual may have a right of suit irrespective of 
any of these provisions, when his civil right in relation to a trust 
is interfered with. Ifa man is denied access toa temple or 
a mosque for purposes of worship, he can resort to a Court to 
establish his right. If the property -of the institution is wasted 
or alienated, prima facie the collective body of worshippers can. 
sue on behalf of the trust. Order I, Rule 8 is designed to con- 
solidate this right of action ard to confer the position of Dominus 
litis on a few who obtain the sanction of the Court to represent 
others equally interested. 8. 92 restricts by its second clause the 
right to obtain relief in respect of conditions enumerated in clause 
(1) to the persons who obtain the Collector’s or the Advocate- 
General’s sanction, and to those who obtain the -sanction of the 


' Civil Court for some specific relief under Act XX of 1863. If 


the claim preferred is outside the purview of clause (1), it cannot 
be argued that the institution is without a remedy. .1 think the 
right to seek the aid of the Court existed independently of the 
statute and that. the restriction imposed by S. 92 should not be 
interpreted as taking away tkis right, except in so far as a special 
mode of enforcing it after cbtaining a particular sanction was 
imposed on the litigant. Under the earlier Acts now superseded, 
only some tribunals were invested with the power to grant the 


. reliefs.. The Act of 1908 has done away with that distinction. 


What I have said with reference to the Code of Civil Procedure 
applies mutatis mutandis to Act XX of 1863. 


In the present case, the right to obtain a declaration that 
the lease is not binding on the temple is nota relief covered by 
any of the sub-clauses of clause (1) of S. 92. Nor does the 
Religious Endowments Act apply. No doubt by impleading the 
trustee and by slightly changing the nature of the relief claimed, 
the suit can be made to fall either under the Code or the Temple 
Act. But is a suitor bound to adopt this expedient on penalty of 
being denied redress, if he does not doso? If I understand 
Mr. Rangachariar aright, a suit of this kind ought certainly to claim 
a scheme: that is the only proper procedure: and if a litigant 
does not adopt that course, he has no remedy. As at present 
advised, I donot see my way to adopting this drastic suggestion. I 
think that before the plaintiffs like the present, are told that they 
have no locus standi it should be shown that the relief they. claim 
has been specially reserved for persons who ought to have armed 
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themselves witb a sanction under the Code. Until that is done, 
the Courte which are charged under S. 9 of the Code with 
jurisdiction to try all civil- suits are not powerless to act. 


I now proceed to the decided cases which I do not propose 
to examine in any detail. Dasondhay v. Muhammad Abu 
.Nasar 1, is a decision in point. Even the provisions of Order L, 
Rule 8 were not complied with, although the inclination ` of the 


learned Judges was for holding thata sanction should have been ° 


applied for. In the case reported as a foot-note in Kamaraju-v. 
Asanali Sheriff 2, the learned Judges hold that all but suits 
for possession can be maintained by two worshippers. Probably 
this is an extreme case. In Subramania Iyer v, Nagarathna 
Naicker 3, the trustees were no doubt defendants, but the sult 
was by the worshippers, Mr. Bhashyam Aiyangar has collected 
and placed before us quite-an array of cases in which Courts were 
moved by worshippers to deal with malversations of temple 
endowments. In this presidency, the weight of authority is in 
favour of’ permitting such a suit. Mohiuddin’: v. Sayiduddin, 4 
takes the opposite view. According to this decision, the body. 
of worshippers is too vague an entity to be entrusted with rights 
of this. kind. I prefer the view of Mahmood, J. concurred in 
by the other members of the Full Bench in Jawahra v. Akbar 
Husain, 5 that “It isan undoubted principle of Muhammadan 
Law that the persons who have ihe most direct interest in a 
mosque are the worshippers who are entitled and accustomed to 
use it.” This observation applies to Hindu devotees also. The 
Manager and Archakas have far less in stake than the worship- 
pers. Their interest is that of servants or agents. The worship- 
pers have a deeper interest in the integrity and well-being of the 
institutions. it is no answer to this to say that they oughi not 
to be allowed to disturb rights. Order I, Rule 8 imposes a 
Jimitation on the exercise of their powers. Itis in this view I 
take it that the decision as to res judicata in Muhammad Amir v. 
Sumitra Kuar 6, proceeds. The observations of Ranade, J: in 
Kazi Hassan v. Sagun Balkrishna 7, support this view.’ The 
decision in Adamson v. Arumugam 8, does not affect-the. present 
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question. The right of worshippers in a temple is not analogous 


to the right of persons to'use a public pathway. I do not think 


that Shephard, J. in Srinivasa Chariar v, Raghawa Chariar 1, 
intended to lay down that if as individuals, persons belonging 
to'a community have not certain rigats, they cannot collectively 
possess them. In that case, she individul right was recognised 
and it was pointed out that the sanciity of a sanction under S. 30 
will not add to the rights. I do not consider it necessary to 
deal with the other cases quoted at the bar. Ithink that the 
action is not liable to -be dismissed on the ground of want of 
capacity in the plaintiffs. J am‘aware that the decree is wrong 


in clothing the absent trustee with rights. I am also of opinion 


that the trustee should have been made a party to the suit. But 
that can be done even now. 


Although I have stated my views fully, I recognise that 
conflicting views have been heldon this question; and it is 
desirable in a matter relating -0 procedure to formulate a common 
tule. I have, therefore, no objection to refer to the opinion of a 
Full Bench the question which my learned brother has framed, 

C. S. Venkatachariar for the eee in S, A. No. 801 of 
1914. z 


The present plaintiffs have no right of suit. Even i they 
have, the sait comes clearly within S. 92, (1) Civil Procedure 


` Code and the want of sanction is fatal to it. It cannot be said 


that the plaintiffs have an interest in the trustitself within the 
ineaning of 8. 92 (1) Civil Procedure Code. Secondly the reliefs 
claimed come clearly within 5. 92 (1) Civil Procedure Code. 

[ The Offg. C. J.—Which relief according to you is covered, 
by 8. 92 (1) Civil Procedure Code? ] 


All the reliefs. The words “ such further or other relief ” in 
S. 92 (1) (h) are wide enough to cover the present case. Here is 
a public trust and a breach ofa trust. Everything essential to 
attract the operation of S. 92 is to be found in this. case. 

[ The Offg. C. J:—The words “ such further or other relief ” 
in S. 92 (1) (h) are not to be ziven a wide interpretation but must 
be read along with the specified reliefs, ] 

[ Phillips, J.:—Is there any relief claimed in this case, which 
is covered by S. 92 (1) Cl. (æ) to (g) ?] 


1. (1897) I. L. F, 98 M. 28=7 M.L, J. 281. - 


PART XX.] THE MADRAS LAW JOURNAL REPORTS. = 794 


The prayer -for a declaration fhat the alienation is invalid 
comes within S. 92 (1) (c). The pzoperty of the temple will vest 
in the trustee, if the alienation is set aside. 


[Seshagiri Iyer, J. :—The property is already vested in the 


trustee. The alienation has been held to be void in this case. 


. . There is no necessity for a fresh vesting in the trustee. | 


A declaration that the alienation is void has-the effect of 
vesting it in the trustee. Neti Rama Johia v. Venkatacharulu 1 
and Subrahmania Iyer v. Nagarathaa Naicker ?. In this case the 


archakas denied the trust. Hence a declaration of trust and a 


vesting of property are necessary. §.92 (2) makes the necessity for 
a sanction imperative. 


K. Bashyam for the appellant in S. A. No. 688 of 1914. 


S. 92 (2) of the Civil Procedure Code applies only’ to cases 
where the plaintiff claims reliefs specified in 5. 92 (1). This iga 
suit by worshippers against the alienees and not against the 
trustees. 


[ Phillips, J. _—ANl the same, the sane vests i in the trustse 
as a result of the decree in this suit. ] 


Vesting involves the taking away of the title to property from 
one person and conferring it on another. Wharton's Lexicon 
gives the meaning of ‘vesting’ as “to give and entrust”. ‘Vesting’ 
under S. 92 Civil Procedure Code is necessary’ only in those casas 
where a ‘ vesting order’ is made uncer the English law, e.g., where 
there is a change of trustee, or whəre a trustee does not act or 
' refuses to convey or where there is ar appointment of new trustees. 
See Daniell’s Chancery Practice p. 1876, Godefroi on Trusts 
pp. 512 et-seq. If the contention of the other side that as soon as 
a trustee is appointed, property vests in him is correct, there is ro 
necessity for a separate provision in 8. 92 (1) (c). The object of 
a suit under S. 92, Civil Procedure Code is to provide for the 
internal management of the trust, by means of a scheme ete, 
To such a suit persons other than trustees are not necessary 
or even proper parties. Raghavalu Chetty v. Pellati Sitamma 3 
Rungasami Naidu v. Chinnasami Tyer $ Budh Singh Dudhuria 
v. Niradbaran Roy 5. The only way in ‘which an unauthorised 
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alienation of trust property can be set aside by persons other than 

the trustees, is to allow a suit like the present. Such suits have: 
long been recognised both before and after the new Civil Procedure: 
Code. Reference was made to Srinivasa Ayyangar v. Srinivasa 
Swami 1 Kadambi Srinivasacharyalu v. Durlabha Subudhi 2 
Subramania flyer v. Nagarathna Naicker 3 Badree Das Mukim- 
v. Chooni Lal Johurri +; Ayatunnessa Bibi v. Kulfu Khalifa 5 ; 
Collector of Poona v. Bai Chenchal . Bai 8; Ghelabhai Gavri 


' Shanker v. Uderam Icharam 17 Ghazaffar Husain Khan v. Yawar’ 


Hussain 8 Tika Ram v. Raten Lal 9 Arunachallam Chetty v. 
Velappa Thambiran 1 ; Dasonday v. Muhammad Abu Nasar 11; 
Ram Chandra v. Ai Muhammad Ali Haffiz v. Abdur Raha- 
man 18, The only case that takes a different view is Sajedur Raja” 
Chowdhurt v. Gour Mohun Das Baishnav 14, Sanction has been 
obtained under O. 1, R. 8 Civil Procedure Code and the whole 
community is before the Court. 


C. S. Venkatachari replied. 
The Court expressed the following 
Opinion:—The Officiating Chief pasties —The queen 


. referred to the Full Bench is in these terms: “can the present. 


suit be maintained at the instance of the plaintifis acting neither 
on the relation of the Advocate-General nor with the sanction 
prescribed by S.18 of the Religious Endowments Act, but merely 
suing on behalf of themselves and of other worshippers of the 
temple?” It appears from the plaint in this suit that the Devas- 
tanam Committee of the Temple of Venkataramana Swami in, 
Tandoni Hill near Karur, now represented by defendants 1 to 9, 
granted on 9th September 1893 what is called a perpetual lease 
of the right to collect, offerings made by the pilgrims in cash and 
in gold and silver jewels, tc defendants 10 to 14 who are the 
Archakas and Stanikas. It is alleged that the alienation of what 
is a chief source of income of the temple is highly detrimental to 
its interests, was beyond the power of the Committee and is not. 
binding on the temple. 

1. (1892) I. L. R.16 M. 81. 2 
. 8 (1909) 20 M. L. 3. 151. 4. 

5. (1914) I. D. R. 41 ©. 749. 6. (1911) I. L R. 35 B, 470. 

7.. (1911) I. L. R. 86 B. 29.. 8. (1905) I. L. R. 28 A. 112. ' 
9. (1918) 19I. ©. 978. 10., (1915) 28 M. L. J. 410. 
1. (1911) I. L.R. 88 A.-660. 12. (1918) I. L. R. 85 A, 197. | 
8. (1915) I. L. R. 42 O. 1185. , . td. (1897) I. L. R. 24 O. 418. 


. , (1912) 23 M. L. J, 848. 
. (1906) I. L.R. 83 O. 789. 
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- The main reliefs which the plaintiffs claim are “ (a) to de- 
clare that the Committee had no power to make the alienation in 
question, (6) that alienation of the right in question is invalid and 
not binding on the temple, (c) to direct that the trustee or tha 
manager duly appointed should retain the right of collecting ths 
hundis in question” (‘ hundi’ is the receptacle in which the offer- 
ings are put). The trustee has not been impleaded in the suit. 
No sanction was obtained under S. 92 of the Civil Procedure 
Code either of the Advocate-General or of the Collector and the 
question for our opinion is whether,. without it the suit which is 
instituted by two of the worshippers on behalf of themselves and 
the other worshippers with the leave of the Court obtained undez 
Order I, Rule 8 of the Code of Civil Procedure, can be main- 

` tained. ee 


S. 92 of the present Civil Procedure Code corresponds to 
S. 539 of the old Code with some difference. ‘One important 
change is embodied in sub-S. 2 of S. 92,' which says “ save as 
provided by the Religious Endowments Act, 1863, no suits claim- 
ing any of the réliefs specified in sub-S. (1) shall be instituted in 
respect of any such trust as is therein referred to except in con- 
formity to the provisions of that section.” This has made clear 
what. was formerly the subject of conflicting decisions, viz., thai 
if the object of a suit is to obtain any relief of the specifiec 
- description it will be entertained only if the conditions mentioned 
in the section are fulfilled. : 


In considering whether any of the reliefs AE for in a suit 
relating to a public, religious, or charitable trust answers the 
description of those mentioned in S. 92, we must obviously have 
in regard the intrinsic nature of the reliéf claimed and not the 
language in which the draftsman of the plaint has chosen to 
express it. In this case, prayer (c) of the plaint t e., “the Court 
may be pleased to direct that the trustee or manager duly appoint- 
ed should retain the right of collecting the hundi in question, is 
the only one which it is suggested corresponds to a relief specifi- 
cally mentioned in S. 92, viz., a decree vesting any property in a 
trustee. Now there can be no doubt that, as found, the alienation 
of the right by the Committee and the.trustee was void and did 
not bind the temple in any way. The trustees were therefore 
never divested of the property which always remained vested in 
them and hence no order of the Court vesting it in them was 
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necessary. The phrase “ vesting any property in trustees” seems 
to contemplate cases where new trustees have been appointed or 
other cases of a similar nature such as those mentioned in Ss. 26 
to 55 of the Trusts Act of 1893 of England. See Godetroi on 
Trusts, pages 512 to 516. 

Then, are the reliefs asked for in this suit of the nature con- 
templated by the general clause (%) ‘granting such further or 
other relief as the nature of the case may*require. That clause 
is not new: it found a place in S.'539 of the Code of 1882. And 
it has always been held thai it must be read along with the 
specified reliefs, and the reliefs that can be granted under the 
general clause should not be of a character different from. those 
expressly mentioned. See Budh Singh Dudhuria v. Niradbaran 
Roy 1. | 

It has been ruled in along series of decisions by all the 
Courts that neither the old S. 589 nor the new S. 92 includes 
within its purview suits in which relief is sought against persons 
other than trustees, whether they are alienees from the trustees 
or trespassers. This special provision of the Code does not 
apply to suits the-object of which is to establish that the property 
in the hands of strangers belongs to the trust and to recover the 
same. Its scope is confined to cases in which a proper adminis- 
tration of the trust is sought to be secured. See Srinwasa. 
Ayyangar v. Srinivasa Swami, 2 Subramama Iyer v. Nagarath- 
na Naicker,-8 Raghavalu Chetty v. Pellati Sitamma, + Ranga- 
sami Naidu v. Chinnasamy Tyer, 5 Budree Das Mukim v. Chooni 
Lal Johurry, 6 Ayatunnessa Bibi v. Kulfu Khalifa," Ali Haffiz 
vy. Abdur Rahaman, 8 Budh Singh Dudhuria v. Niradbaran 
Roy, 9 Collector of Poona v. Bai Chanchal Bar, 10 Ghelabhar 
Gavri Shanker ve Uderam Icharam, 1 Gauzaffar Husain Khan 
v. Yawar Husain, 12 and Tika Ram v. Ratan Lal, 13. There is 
only one case brought to our notice in which a different view has 
been taken namely Sajedur Raia Chowdhurt v. Gour Mohun Das 
Baishnav, 14, With that exception the consensus of opinion in 





1. (1905) 20. L.J. #81 atp. 488. 2. (1892) I. L. R. 16 M. 81. 
3. (1909) 20 M. L. J. 151. 4. (1914) 27 M. L. J. 266. 
5, (1915) 28 M. L. J. 326, 6. (1906) I. L. R. 83 C. 789, 
7. (1914) I.L. R. 410. 749. 8. (1915) 42 O. 1135. 

9, (1905) 2 C. L. J. 481. 10. (1911) I. L. R. 35 B. 470. 
11. (1911) I. L. R. 36 B 29. l 12. (1905) I. L. R. 28 a. 112 
18. (1918) 19 I. ©. 973. 14. (1897) I. L. R, 24 ©. 418. 
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all the High Courts has hitherto been that suits in which relief 
is asked for against strangers to the trust whether they are 
alienees from the trustees or trespassers are outside the purview 
of S. 539 of the Code of Civil Procedure and Iam not prepared 
to hold that this view is not warranted by the language of the 
statute. In certain cases it might lead to a multiplicity of actions 
and perhaps to a conflict of decisions. On the other hand, the 
legislature might well have thought that where the main object 
‘of a suit is to secure a proper administration of the trust it is not 
desirable to complicate matters by allowing questions being rais- 
ed between the trust on one hand and-third parties claimmg 
adversely to the trust. Having regard to the uniform trend cf 


PA 


decisions upon 8. 539 of the Code of 1882 so far as this point is | 


concerned, if the legislature thought the suits such as this should 
not be instituted except with the sanction of the Advocate-Gene- 
ral, one would have expected it to include an express provision to 
that effect in S. 92 of the present Code as it did as regards the 
removal of a trustee. I may mention that it has been suggested 
in Collector of Poona v. Bai Chanchal Bai, 1 that the alienees 
from a trustee would be proper parties to a suit under 8. 53¢ 
though no relief could be given against them by way of a decree 
in ejectment: and that suggestion has been approved by my 
learned brother Mr. Justice Seshagiri Aiyar in Raghavalu Chetty 
v. Pellati Sitamma 2, It is not necessary however to express 
any opinion on that point, mor on the suggestion made by 
Mr. Justice Greaves of the Calcutta High Court in 4 Haffie v. 
Abdur Rahman, 3 that the alienees might be treated as trustees 
and asked to convey the property:to the duly appointed trustees. 

‘The answer to the question referred to us should be in the 
affirmative. 

Seshagiri Aiyar, J.:—I stated in the order of reference some 
of the reasons which led me to think that, notwithstanding the 
conflict of decisions, 1b was desirable to allow persons, like the 
‘plaintiffs in this case to institute suits under Order I, Rule 8 of 
the Code of Civil Procedure. 

A brief historical sketch of the development of processual 
law in conserving trust properties for ‘the trust may be given in 
order to see to what extent :the existing judicial differences of 
= are capable of adjustment. The old Supreme Courts had 


~ (1901) 3. L. R. 35 B. 470, a, (1914) 7 M. In J, 266, 
3, (1915) L L, R. 42 C. 1195, 
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an equitable jurisdiction in respect of charities. Under 53 George 
Ili, Ch. 155, S. 111, the Advocate General was empowered 


` to lay informations and to represent the Crown regarding the 
‘administration of charitable funds, This prerogative only ex- 


tended to the local limits of tke ordinary original civil jurisdiction 
of the High Court. In the Mofussil Courts, he had no right to 
intervene. The Civil Procedure Codes of 1859 and 1861 did 
not give him any such power. It was in the Act of 1877. that 
provisions were inserted fo? fhe first time which gave the 
Advocate General a voice in the administration of charitable 
trusts in the Mofussil. Reugious trusts were not even then 
included. 

The Act of 1882 introduced: some changes. Religious trusts 
were brought within the purview of the section and some minor 
amendments were made. The main object of the legislature was 
not yet achieved. Under 5. 539 of the Act of 1882, it was held 
that a resort to ifs provisions was not mandatory, but only 
permissive. There was ne clause in the Act authorising the 
removal of the trustee. Onfy the District Courts in the presi- 
dency had jurisdiction in the matter. 


The Act of 1908, by S, 92 has introduced farreaching 
changes : (a) any Court of civil jurisdiction empowered in that 
‘behalf can take cognisance of the suit; (b) a clause is inserted 
enabling the Court to remove a trustee ; (c) the operative portion 
of the sanction says that proceedings may be either contentious 
or non-contentious. Clause (d) provides for directing accounts and 
enquiries; and finally, sub-s. (2) prohibits the institution of 
suits of the kind contemplated by the section except in COREEAN 
wih the provisions of sub-3. (1). 


The above outliae gives some indication of the expansion of 
the legislative mind on this question. There is first a tentative 
provision. Only some charities are included. Subsequently 
every form of public charity is brought in, and the permission 
develops into a mandate. 


If this is the bent of mind, can the section be so construed 
as to cover all cases of abuse? The difficulty lies in the 
wording of the sub-clauses of sub-s. (1). If under the section a 
trustee can be removed and a new one appointed, if accounts can 
be asked of the old one and enquiries can be directed against "his 
management, and if a sch2me can be settled for the management, 


=] 
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at first sight, if is difficult to understand why possession should 
not be taken from a person unlawfully holding trust properties, 
and why a declaration should not be given that the. properties 
alienated belong to the trust. The principle that the express 
mention of a few instances implies the exclusion of others is the 
first obstacle in the way. Can the residuary clause (b) be 
invoked to grant the relief as to possession or declaration? The 
term “further relief” is of no use. Ifatall, these claims should 
be included in the word ‘other’. But when the legislature 
enacted S. 92 of the Code of Civil Procedure, all the High 
Courts had held that the previous €. 839 would not cover suiss 
for possession against strangers. And yet although a clause 
enabling the removal of a trustee was inserted in order to put an 
end to a controversy in that behalf and although a clause about 
enquiries and accounts from frustees was added, this prayer was 
not specifically provided for. Under these circumstances, it 
would be doing violence to the language employed by the 
legislature to hold that possession against strangers is within tha 
‘purview of 5. 92. The same observations hold good with referencs 
to declarations. Excellent reasons may be advanced for the con- 
tention that there is no reason for excluding suits for possession 
or declaration from the operation of the section: but we have to 
construe the section as itis and notas it ought to be; and 
although I feel strongly that the view hitherto entertained: leads 
to anomalies and multiplicity of suits, I feel constrained to adhera 
to the other view by the fact that very eminent Judges have con- 
strued the section differently and that that contention has held 
the field for a long time. To the number of those that have taken 
this view has to be added the Offisiating Chief Justice in the 
' present case, ) 


I do not think I will be justified in the face of this weight 
of authority for the other view, in giving effect to what I feei 
convinced is the real intention of the legislature, 


If I may venture asuggestion, the time is come for tho in- 
fervention of the legislature by insert:nga clear and unambiguous 
provision in the Code of Civil Procedure that all relief relating to 
public, religious and charitable trusts, except those which partake 
of the character of personal or ccmmanal rights should be 
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litigated only under the provisions of S. 92 (1). An amendment 
of Act XX of 1863 may be necessary to give full effect to thig 
suggestion. 


In the present case, the irustee is not before the Court and 
what is asked for is virtually a declaration that the action of the 
Devastanam Committee in alienating trust property is not 
binding on the trust. The decided cases to which I referred on 
the last occasion, with practical unanimity, hold that such a suit 
is not within S. 92 of the Code of Civil Procedure. 


Following those decisions, I agree in answering the question 
referred to us in the affirmative. 


Phillips, J :—In view of the numerous decisions, extending 
over a long period, which have answered the question referred in 
the affirmative I agree that the same answer should now be given, 
At the same time I wish to express my agreement with the 
views of my learned brother Seshagiri Aiyar, J. and the views 
expressed by Coutts Trotter, J. in his order of reference and 


venture to state my opinion that it is desirable that S. 92 of the 


Code of Civil Procedure’ shculd be made to include suits of the 
nature of the one before us. 


A. V. V. 
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LO! . PRIVY COUNCIL. . a. 


Passat :—Lord Atkinson, Lord Parker of Waddington, Bir 


John Edge and Mr. Ameer Ali >: : 


[On Appeal from the High Court at Allahabad. E E 
Mussammat Hamira Bibi and. others’ “Appellants * 
ad v. : 
Mussammat Zubaida Bibi and ‘others -... Respondents. 
Mahommedan Law—Mahar or dower—Lands —Debts—Possession—Liiterest-—~' 
Hgquity—Preservation of estate—Insistence on her rights. . 
| Where a Mahonimedan widow was in possession of the property of her husband 
in lien of her dower and claimed a reasonable amount of interes on her dower 
, debt when her husband’s heirs claimed their shares in the property and demand=d, 
an account of profits, held that i in thé absence of any understanding express or im-, 
plied on which she is shown to have held the property, on equitable considerations 
she was entitled to 3omé reasonable compensation not only for the labour and 
responsibility imposed upon- her -for the proper preservation’ and manage- 
ment of the estate but also for forbearing to insist on her strict legal right to exact 
payment of her dower on the death of her husband and that compensation for for- 
bearance to enforce a money pay -mént is -best calculated on the tasis of an equitable 
rate of interest. : eee on ; ; 
Womatul Fatima Begum v. Meerunnissa ain 1 approved. ge See 
Nature of and the circumstances under which, the lien for dower, arises. . 


` Quare whether Mussuliman ALE as to “usury is abrogated by the Usury ‘aot 


XXVIII of 1865. | 


‘Rules of equity and equitable considerations commonly recognised. in the 
Courts of Chancery in:England are not foreign to thé Mussulman system. . `: 


“Consolidated appeals from two judgments and decrees of the. 


High Court dated August 11, 1910 varying a judgment: and two: 
decrees of thè Sabordinate J udge of Gorackpote gatea September 
15, 1906. E 
The facts of the case are sufciently set forth: in their Lord- 
ships’ judgment. ` 
` Sir Erle Richards K. C. and Dube for the Appellants. 
DeGruyther K. C. and Dre Sy yed Abdul Majid for the 
Respondents. 
' ` The Judgment of their Lordatiips was delivered by . 
` Lord Parker of Waddington. —À short statement of the facts 
which have given rise to this litigation. ‘will explain the point for 
norerimination involved in these consolidated appeals. l 
* One ‘Shaikh Inayat Ullah, a’ Mahommedan inhabitant of 
‘the “district us ' Gorakhpur, in the United Piovinces ‘of India, 
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died in March 1892, leaving him ‘surviving a widow and 
daughter, named respectively Zubaida Bibi and Na]m-un-nisa ; 
a sister, Hamira Bibi; and two brothers, Khadim Hossain and’ 
Ihsan Ullah, all of whom became entitled under the Suni 
law, to which Inayat Ullah was subject tocertain specific shares 
in-his estate. Besides the widow’s share of one-eighth, Zubaida 
was entitled to her unpaid dower. This has been found in a 
previous proceeding to have amounted to the large sum of one 
lakh of rupees. The other hei rs of Inayat Ullah not being in & 
position to pay this sum without apparently alienating at least a 
considerable part of the estate, allowed the widow to take or 
remain in possession of the whole’ to satisfy her claim out of the 
rents and issues of the landed property. It is not clear whether 
the widow was let into possession in the lifetime of Inayat Ullah 
or after his death. But it is not disputed that since ie Zubzidą 
has been in e 


- In. 1902, the other heirs of Inayat Ullah brought & aut. 
against her to recover possession of their shares. Their action 
was dismissed on the ground that it was misconceived inasmuch 
as it was not a suit for the puroose of taking accounts, and thus 
ascertaining what portion of the dower-debé was then unsatisfied. 
The present suits were instituted with that object on the 15th 
March, 1906, in the Court of the. Subordinate Judge of- Gorakh- 
pur, one by Hamira Bibi and the other by the widow and sons 
of Khadim Hossain who had died either before or after the.suié 

of 1902. The reliefs prayed for in both actions were. the 
same, viz., (a) for the taking of accounts ; ; (b) for- decree 
to plaintits of their respective shares in case the dower- debt 
was found to be discharged; and (c) for an award to the 
plaintiffs of any sum found to have been received by her in 
excess of her dower.. Zubaida in her defence among other pleas 
set up a claim for interest on her unpaid dower ; she alleged that 
the income of the property was less than the interest she claimed ; 
that, consequently, the debt was still unsatisfied and that the 
plaintiffs were accordingly not entitled to recover’ possession of 
their shares in Inayat Ullah's estate. 


The Subordinate Judge, who tried the case in the first 
instance, considered the defendant was entitled to interest at 6 
per cent, per annum on her dower : that the interest thus calculat- 
ed exceeded the annual net income from the estate, and that, 


H 
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therefore, if was clear no portion of:the debt was discharged. In P.O. 
the result, he.dismissed both suits.’ On appeal to the High Court | Museamrhat 
-ab Allahabad, the .learned Judges’ took the same view as to the ‘Hamira Bibi 
right of the widow, Zubaida, to receive interest ; but they varied ‘iceman 
the. decrees of the Court of first instance with regard to the total Se 
dismissal of the suits ; they made a declaration that the plaintifis 

should recover possession of their respective shares in the estate 
provided they paid to the defendant their quota of the dower-debt 
proportionate to such shares, which „quota the learned, Judges 
specified.. : l 


' From these ee of the Allahabad High Court the plain- 

tiffs have appealed to His Majesty in Council, and the sole question 
for determination is whether the defendant Zubaida is entitled to ~ 
any: interest or compensation in respect of her dower unpaid at 
the time of Inayat Ullah's death. : The case has been elaborately 
argued on -both sides and a large number of authorities. have -been 
cited. On behalf of the plaintiffs it has been’ argued with 
considerable force that the Mussulman: law prohibits -usury ~and 

usurious dealings between Moslems ; that dower is a liability 
springing under. the provisions. of that law from the status of 
marriage ; and that, therefore, all incidents and rights connected ' 
therewith must be subject to the Mussulman law. It was further 
contended that the Mahommedan widow’s lien on the husband’s 
estate for unpaid dower is the only creditor’s lien which has been 
recognised and maintained intact by British Courts ‘of J ustice, 
and that it ought not to be extended beyond what the Mussulman 
law itself permits by allowing interest when it is not contracted 
for. On the other side it is argued that the Mahommedan law 
prohibiting usury has been repealed in India by Act XXVIII of 
1855, and that consequently there is no bar to Mussulmans receiv- 
ing or paying interest, and that the practice of receiving . interest 
is common among them both in India and other countries. If is 
further urged that, in any event, the widow. is entitled to some 
interest by way of damages for non- payment of dower at the due 
time. 


Lo rd: Parker. 


In the view their Lordships take of the case it is unnecessary 
in their opinion to examine much of the argument: ‘addressed to 
the Board or to discuss the numerous cases cited at the Bar. 


There is a conflict of judicial opinion in India on the 
question whether the Mussulinan ‘rule’ relating to usury was or 
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was not abrogated by Act XXVIII of 1855.- -Sir Barnes Peacock; 
‘C: J., sitting with Mr. Justice- Macpherson held, in-- the case of 


‘Ram Lal Mookerjze v. Haran Chandra Dhar 1 that it was not: 


“ Hindu law,” he said, “ did certainly as between Hindus restrict 
the rate of interest to be charged; and I do not think that - 
‘Act XXVIII of 1855 was ever intended to` repeal the Hindu or 
Makommedan -law-as to interest.” Then after reciting the-pre- 
amble of the: Act, he added as follows: “ That Act”? (meaning 
Act XXVIII of 1855) “did no more than repeal the various 
Regulations and Acts which the English Government of India had 
-passed on the subject of usury.” Ina later case Mia Khan and Manu 
Khan v. Bibi Bibijan 2 Mr. Justice Phear sitting with Mark by, J., 


- .tooka different view. Inthe ordinary course, on this difference of 


opinion arising between two Division Benches of the same Court, 
the case should have been referred to a Full Bench. But Phear, 
J., did not take that course and. decided the point differently, 
holding. that the Act of 1855 had abrogated the Mussulman law 
prohibiting usury.- Their Lordships do .not think it necessary 
to decide on the present occasion -which view -is right, -nor do 
they think that.Act XXXII of 1839 has any-application. ` 


‘Dower is an essential incident under the Mussulman law bo 
the status of marriage’; to such an extent this is so that when it 
is unspecified at the time the marriage is contracted the law 
declares that it must be adjudged on definite principles. 
Regarded as a consideration for the marriage, it is, in theory, 
payable before consummation ; but the law allows its ‘division 
into two parts, one of which is called prompt, payable before the 
wife can be called upon to‘enter the conjugal domicil ; the other 
deferred, ‘payable on the dissolution of the contract by the death 
of either of the’ parties or by divorce. “Naturally y the ‘idea of ° 
payment of interest on the-deferred portion’ of the dower does 
not enter into'the conception of the parties. But the dower ranks 
as a debt, and the wife'is entitled, along with othér creditors, to 
have it satisfied on the’ death of the husband out of his’ estate. 
Her right, however, is no greater than that of any other unsecur- 
ed creditor, excépt that if she lawfully, with the express or ‘ 
implied consent -of the’ husband,- or- his -other- heirs, obtains 
possession of the-whole ‘or part of his estate, to satisfy “her claim 
‘with the rents and issues accruing therefrom, she is entitled to 


1, (1969) 8 B. L. R., O. C., p. 180. ' 2. (1870) 5B L. R. 500, - 
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retain: such -possession -until it is “satisfied: ‘This: is called the 


widow's. lién for dower, and this is the only creditor’s lien of the 


Mussulman law which has received recognition in the ' British 
Indian Courts and at this Board. 


When a widow is allowed’ to take possession of her 
husband’s estate in order to satisfy her dower-debt with tke 
income thereof, it is either on the basis of some . definite under- 
standing as to the conditions on which she should hold tke 


property, or on no understanding. If there is’ an agreemeni, — 


express Or implied, that she should not be entitled to claim any 
sum in excess of her actual dower, she must abide by its terms. 
But ‘where there is no such understanding, anda claim is made 
as in the present case, the question arises whether, on equitable 
considerations, she should not be allowed some reusonable cow- 
pensation, not only for the labour and responsibility imposed on 
her for the proper preservation and management ‘of the estate, 
but also for forbearing to insist on her strict legal right to exact 
payment of her dower on the death of her husband. Their 
Lordships think that she is so entitled, and obviously compen- 
‘sation for forbearance to enforce a money- payment is best calcu- 
lated on the basis of an equitable rate of interest: This appears 
to be consistent with the chapter on “The duties (dddb) cf 
the Kazi” in the principal works on Mussulman law, which 


clearly shows that the rules of equity and equitable considera- 


tions commonly recognised in the Courts of Chancery ia 
England are not foreign to the Mussulman system, but are in 
fact often referred to and invoked in the adjudication of cases. 


In the case of Womatul Fatima Begum v. -Meerunnisa 
. Khanum 1, the plaintiff, who had held possession of her husband's 

estate ander a lien for dower, was dispossessed by a decree cf 
the Court. She then sued one of the heirs for a proportionate 
-amount of her dower. Among other questions raised, ‘the defen- 
dant claimed that, the plaintiff must account for mesne profits 
during the period she held ' possession. ` Sir Barnes Peacock, sit- 

ting with Jackson and Macpherson, JJ., after- remarking that the 
“ plaintiff does not ask to receive interest upon her dower, but shs 
asks-that she may not be conipelled to account for ‘the profits of 
the land during the term she held it in lieu of her” dower,” dis- 


cussed various considerations which led him ‘fo think that it would l 
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he TT to: e Her account for the profits, except on. the 
terms of allowing her reasonable interest on her dower debt. The 
annual rents and profits being less than such reasonable interest, 
the claim for mesne profits was, disallowed. Their : Lordships 
think that this was in accordance both with sound sense and with 
law.. Í l ' 

In the present case the Courts in India have allowed the 
defendant, on taking her accounts, 6 per cent. per annum, by way 
of equitable compensation. 

It was not contended that, if interest by way of compensation 
were allowed at all, this rate was too high under the circumstances. 
The contention was that no interest by way of compensation 
could be allowed at all. : 

“Their Lordships are therefore of opinion that aie appeal fails 
and should be dismissed with costs, and they will humbly dii 
His Majesty accordingly. 

Solicitors for Appellante :—Barrow Rogers and Neville. 

Solicitors for Respondent :—Douglas Grant. 


PRIVY COUNCIL. 
. Present :—Lord Atkinson, Lord Parker of Waddington, Sir 
John Edge and Mr. Ameer Ali. 
_ [On Appeal from the Court of The Judicial Commissioner of 
Oudh.] l 
Murtaza u Khan So a tats Appellant” 





Mohammed “Yassin Ali Khan je. Respondent. 


-< Maliommgdan Law—Custom—2Z Dresumption—Talookdar—Oudh—Succession— 
Mannoia Self-acquired and ancestral vroperty ty—Wajib-ul-arz—Act 1 of 


1869, Ss. 8 and 10. 


‘The devolution of the estate of a Mahommedan Taloo kdar of Oudh whose name 
appears in list No. 3 of Talookdars is governed by custom and both the ancestral 
and self-acquired properties follow the same line of succession and any deviation 
from the custom must be proved by the person who alleges it. 

Case of Hindus distinguished. 
“Wajib ul-arzis a valuable evidence of gastam; but. statements therein which 
merely narrate traditions and purport to give the history of devolution in certain 


families not eyen of the narrators stand in no better position than any other 


tradition. 
-Achol Ram v. Udai Partab 1, Thakur Ishin Singh v. Baldeo Singh ?, Janki 


Pershad Singh. y. Dwarka Pershad Singh 3, Maharaj Pariab Narain Singh y. 
Moharam Subba „Koor. 4, , Bani Kumari Debi v. Jagadis Chander Dhabal 5, 





i © 21st July 1916.* 


so ene LÀ. 51. 2. (1883) L.R. 11 I. A. 185. 


3 (1918) 1 TLR, 85 All. 591=25 M.L.J. 84. 4. (1877) L. R. 4 I. A. 228, 246. 


5. (1909). D, R. 29I. A. 28. 


` 


è $ 
PART XXI.) THE MADRAS LAW JOURNAL REPORTS. 805 


DeGruyther, K.C. and: Arthur Grey for Appellant. 7... 
A: M. Dunne and Dube for Respondent. ean T 
The Judgment of their Lordships wasdelivered by E 


Mr. Ameer Ali.—The facts`of this case are fully set out: a 
the judgments of the J udicial Commissioners of Oudh, from whose. 


decree dismissing the plaintiff's claim this appeal is preferred ; 


their Lordships are thus relieved, of mene Heey of referring to: 


them at any length. 
The suit was brought in the Court of the Subordinate J ades 
of Sultanpur to recover from the defendant, the Talukdar of 


Deogaon, in the district of Fyzabad, a half-share of certain, non-, 


Talukdari property to which the plaintiff claims to be entitled by. 
right of inheritance under ths Mahomedan Law. 

At.the time of the annexation of Oudh. the Taluka. of ‘Deo- 
gaon was found to be in the possession of one Babu Jamshed Ali 
Khan under a firman of the deposed King, bearing date the 93rd 
Shaban, 1271, corresponding with the 11th May, 1855. On the 
19th December, 1858, a summary settlement of this property was 
made with him by the British Government. The Kabuliat,"or 
engagement for the payment of revenue executed by Jamshed‘Ali 
Khan, bears date the 22nd January, 1859. On the 17th: October, 
1861, he received a Sanad conferring on him’ “the full proprie- 
tary right, title, and possession ”” ‘of the estate of Deogaon and’ öf 
Almasgunj, consisting of the villages inthe list attached to'his Kabi- 
liat. This Sanad, among other conditions, declared as follows += 


“* It is another condition of this grant that in the event of your dying inten! 
“ tate or of any of your successors dying intest te, the estate shall descend;to the 
‘ nearest male heir, è e , sons, nephews &o, , according to the rule of primogeniture 
"but you and all your successors shall have, full power to wlienate the estat, 
“ either i in' whole or in part by sale, mortgage; gift, bequest, or adoption, to ‘whom 

" S00Ver you please. ’’ 
_ Jamshed Ali Khan died in 1865; his name, however, is found 


entered as Talukdar in the lists 1 and 2 mentioned. in . Act I of 
1869 (the Oudh Estates Act.) _ 

. He was succeeded by his, son Raja. Azam Ali Khan, who 
appears to have acquired between 1868 and the time of his death, 
considerable property moveible and immoveable, -which, not 
coming within the meaaing of the word “ estate,” defined in Act 
I of 1869, is usually called the non:Talukdavi ` ‘property, ‘The 
plaintiff's claim relates to a half share of this property on the 
ground that it is not subject’ to the “tule of” devolution Applicable 
to the estate or Talukg, Ei : 
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Rajah Azam Ali Khan died in October 1899, leaving two 
sons, Mustafa Ali Khan and the present plaintiff; and the. former 
as the elder succeeded to the estate by: the rule of primogeniture 
in accordance with the provisions of the Sanad and the rule laid 
down in §. 22 of the Act, He also obtained possession without 
dispute, so far as appears on the record, of all the non-Talukdari 
property, and held the same until his death in July 1909, when 
he was succeeded by his son, she minor defendant, Yasin Ali Khan; 


The plaintiff brought’ his suit on the 12th April, 1910, and 
the main basis of-his claim is that the property in dispute -is not 
subject to the rule of succession by primogeniture, which regulates 
the descent of the Taluka, but is governed by the ordinary “Mus- 
sulman law of inheritance, and that accordingly Mustafa Ali Khan 
ind he became entitled on the death of their father to equal 
shares in the same. 


, The ‘defendant in his enswer pleaded that the property in 
diene was an ‘accretion to the ancestral estate, and. was, there- 
fore, subject to the same rule of. descent as the Taluka, and that 
even if it were not s0 regardad, his father, and, on the death of 
his father, he himself became under the old family custom solely 
entitled to the said property. These contentions took a concrete 
shape in the statements of the respective pleaders recorded by the 
Subordinate J udge on the 14th June, 1910. The. plaintiff's 
pleader appears to have stated that she present claim was exclusive- 
ly. confined -to properties that had been acquired by Rajah Azam 
Ali: Khan, ‘and didnot -relate to the Taluka; and -he contended 
that Act I of 1869 applied naither to the Taluka nor tothe villages 
n dispute, though the Taluka descended to a single individual by 
the rule of primogeniture under the Sanad. He further denied 
the existence of any family custom. The:defendant’s pleader; on 
the other hand, urged that the Act applied to both classes of pro- 
perty, and that, apart from the Act, family custom ° governed ‘the 
des¢ent of such property as was not poluded a in the estate “under 
the ‘Act. 


ie : The sixth i issue framed by. the Subordinate J wage a relates to 
the question of custom, and isin these terms a6. - -_ 

. ‘6, Whether there exists any custom in the family of the janidi relating to 
‘* the acquired property, under which a single member becomes the owner, and 


‘according to which the father of the defendant and ie, defendant sioe béoatna 
rT) entitled 7. ” 


y 
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The onus of establishing the family eustom was placed or 


"the defendant ; and although his pleader appears to have objected 


that this burden was wrongly thrown on’ him, he produced & 


considerable body of evidence, oral and documentary, in’ support 


of his allegation regarding the course of descent relating to. the 


family property. The plaintiffin rebuttal; as it is called, of the: 


case‘inade-by the defendant, gave his own evidence and examinec: 
his sister, a lady of the name of Kaniz Batu], widow of the. late 
Nawab of Hasanpur. He also produced some Wajtb-ul-Arz,. 
or village administration papers for several years ranging - from 


1864 to 1873. To these their Lordships will refer, very shortly, — 


later on. E e.g a 

On the question whether Act I of 1869 applied to the 
estate of Deogaon, the Subordinate Judge held in substance 
that as Jamshed Ali Khan had died before it came into force, 
his name was wrongly entered in the lists prepared under 
the Act; and consequently, the statute not being applicable. 
no presumption with regard to custom could arise thereunder. l 
` This view as to the non-applicability of the Act to the 
Taluka itself, which was not attempted to be supported before 
this Board, was rightly overruled by the learned. Judges > OF 
appeal, and their Lordships ‘will not refer to it further. Having 
held that no presumption could arise from the inclusion of the 
Taluka in List 2 as the statute did not apply to it, the Sub- 
ordinate Judge proceeded to consider the evidence, Among ‘this 
were two important documents, oue a petition of Rajah Azam Ali 
Khan bearing date the 27th May, 1873, presented to the reventié 
authorities, and the other a written statement filed in Court of 
the 15th February, 1868. In both there were clear and explicit 
statements of the deceased Rajah regarding the custom ‘whick 
soverned the devolution of property in his family. Both these 
statements the Subordinate Judge ruled ‘Out of consideration as lé 
thought they referred only to the Taluka, and had, therefore; no 
bearing on the question of succession “to the “non-Talakdari 
Property: eS tate cats owe lee Ge ee 
7 * Dealing with the oral évidence, ‘thus’ detached from any 
support from the documents, ‘the’trial Judge “characterises the 
defendant's witnesses, many of whom appear to be men ‘of sub- 
stance, and some of standing and position, aa “ tutored,” and théiz 
testimony as wholly untrustworthy; and, relying on the Wajib: 
ul-Arz papers, and in-gome measure'on- the statements of “the 
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plaintiff's sister, he came to the conclusion that the defendant had 
failed to prove the custom alleged by him. He accordingly decreed 
thë plaintié’s claim. This decision has been reversed on appeal 
by the Judicial Commissioners, who have dismissed the suit with 
costs in both Courts. Shortly stated, they have held that the 
estate of Deogaon is within the statute, and by virtue of the provi- 
sions of the Act there was a presumption in favour of a pre-exist- 
ing custom attaching to the Taluka which threwon the plaintiff 
in this case the onus of showing that the non-Talukdari property 
was subject to a different rule of devolution. They also considered 
the oral testimony adduced ky the defendant as reliable, and refer- 
red to Rajah Azam Ali’s statements with regard to the custom of 
the family as showing that ke made no distinction between ances- 
tral and acquired property. 


The judgment of the Judicial Commissioners has been 
assailed in this appeal chiefly on two grounds: firstly it is contend- 
ed that the presumption on which the learned Judges have 
mainly rested their decision, has been wrongly raised and wrongly 
applied ; and, secondly, that the onus has been wrongly thrown 
on the plaintiff, inasmuch as it lay on the defendant, as established 
in Janki Pershad Singh's case 1, known locally as the Ranimay 
Case, to prove affirmatively the custom alleged by him. Thetwo 
points are so closely inter-related that their Lordships do not 
propose to discuss or consider them separately. 


The contentions of the parties on the question of presump- 
tion rest on the provisions of 5,8 and 10 of the Act; and although 
these sections have formed she subject of discussion in several 
previous decisions of this Board, it becomes necessary again for 
the purposes of this judgment to refer to them shortly, -S.°8 
provides that “ within six months after the passing of the Act the 
Chief Commissioner of Oudh, subject to such instructions as he 
may receive from the Governor-General of India, shall cause to 
be prepared six lists, namely, first, a list of all persons who are to 
be considered Talukdars within the meaning `of the Act.” As 
already observed, a summary settlement of the Government 
revenue had been made with Jamshed Ali Khan on the 22nd 
January, 1859, a Talukdari Sanad was granted to him on the 
17th October, 1861, and his name was entered as a Talukdar in 
the first of the lists.. He had acquired, as declared by S, 3, “a 


TEETE = L (1918) L. R. 40 I. A. 170. | 
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permanent, heritable, and transferable right ” in his estate, and 
was unquestionably a Talukdar within the meaning of the 
Act. His death before the Act was passed into law makes no 
difference in his status or in his rights. The lists which the 
Chief Commissioner was directed to “cause to be prepared” 
were.obviously in course of preparation long before the passing 
of the Act; the limit of six months was clearly meant as a limit 
for their completion, and not for their initiation. In fact it is 
beyond dispute now that Jamshed Ali and his heirs and 
successors to the estate are such Talukdars. 


List 1 is a general list of all Talukdars, without distinction 
as to the course of descent in their families in respect of the 
Taluka. The classification of Talukdars on the basis of the 
devolution of the estate begins with list 2, which is, “ a list of 
Talukdars whose estates, according to the custom of the family 
on and before the 13th day of February, 1856, ordinarily de- 
volved upon a single heir." The use of the word “ordinarily” 
clearly implies that an occasional variation would not affect the 
“ custom ” of devolution. 

The third is “a list of the Talukdars, not included in the 
second of such lists, to whom Sanads or grants have been or 
may-be given, or made by the British Government, up to the date 
fixed for the closing of such lists, declaring that the succession 
to the estates comprised in such Sanads or grants shall there- 
after-be regulated by the rule of primogeniture,” 

On behalf of the appellant, it is contended that although 
the name of Jamshed Ali Khan is included in list 2, the fact 
that the succession is declared in the Sanad to ‘go by primo- 
geniture shows that the estate really came under list 3 and not 
under list 2, and that, consequently, no presumption as f0a 
custom relating to the “descent of the estate can arise. In 
support of this contention, reference is made tothe Chief 


‘Commissioner’s circular, dated the 18th day of January, 1860, 


by. which the Talukdars were invited “ to file a written declara- 
tion, ” expressing their desire that their estates should not be 
subdivided at their death “or in any future generation.” <A 
similar expression of wish was invited from such Talukdars as 
had received Sanads, “and in whose families the law of primo- 
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It appears that in response to this invitation, Jamshed Ali, 
Khan submitted, on the-6th day of February, 1860, the following 
representation :— 

" Sir, 


“ The British Gavana has bean pleased to confer upon me the proprietary 

“ rights of the Deogaon estate, Pargana Jagdispur, District Fyzabad. I, therefore, 
‘wish and pray that after my death my estate may be allowed to continue in my 
‘family, generation after generation, in its entirety, without partitión, according 
‘to the cùstom of raj-gaddi, and the younger brother may get the penne | 
“from the gaddi-nashin. 


It is urged that these two documents, taken together, show 
that family custom or usage did not form the basis of the declara- 
tion as to the rule of descent by primogeniture, which does not 
come under list 2 but comes only under list 3. This proposition 
is attempted to be supported by reference to certain dicta, or rather 
expressions of this Board in the case of Achal Ram v. Udai Partab 1 
and in that of Thakur Ishri Singh v. Baldeo Singh 2. The appell- 
ant’s contention receives some colour from the words of Sir Barnes 


“Peacock, who delivered the judgment of the Board in Achal 


Ram’s case,“ that when a Talookdar’s name was entered in the 
second list and notin the third, the ‘estate, although it is to 
descend ‘to a single heir, is not to be considered as an estate 
passing according to the rulés of lineal primogeniture.” But it 
must be observed that that case proceeded on its own special 
facts ; the Talukdar Pirthi Pal Singh, whose. name had been 
entered in list 2, had- died: before the Act came into force: there 
was no dispute, however, the succession to his estate was govern- 
ed by the Act.’ He left no heir coming within the first five sub- 
section of S. 22, and the property had accordingly “ descended *’ 
to the widow, who held it for her lifetime ; and after her death 
it was held by her daughter. On the death of the daughter, 
Achal Ram, her husband, took possession of the estate. The suit 
by Udai Partab was brought to recover possession of the estate 
from Achal Ram, on the ground that he, Udai Partab, was enti- 
tled as the nearesi male agnate of the deceased ‘Talukdar. The 
case really fell within sub-section 11 of S. 22 and the issue re- 
lating to descent by right of lineal primogeniture did not directly 
arise in it. ho 
Their Lordships think thst the views expressed by Sir 
Barnes Peacock must be read in conjunction with the facts of 
the case and ‘ought not to be extended so as to exclude the rule 


1. (1888) L. R. 11 I. A. 5L. 2, (1883) L, R. i1 I. A. 185. 
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of descent by primogenittire. from the scope of ‘list 2: In fact, 
in Thakur Ishri Sing’s case decided shortly after, where.algo the 
deceased Talukdar’s name was inserted in lists 1 and 2, Sir Arthur 
Hobhouse (afterwards Lord Hobhouse) delivering the judgment of 
the Board used the following language: ‘ Now, however true it 
may be that if there is absolutely nothing to guide the mind to any 
other conclusion, an impartible estate will descend according io 
the rule of primogeniture, it is impossible to say there is no such 
guide in this case.’ It wasfoundin Thakur Ishri Singh's case 
that the deceased Talukdar Bani Singh had in his lifetime, on the 
20th February, 1860, in answer to the Chief Commissioner’s 
circular letter already referred to, stated the usage in his family 30 
be the selection of ‘an able one” out of several sons “without 
reference to seniority ” to succeed to'the estate ; ‘‘ that is to, say, 
according to him,” adds Sir Arthur Hobhouse, “that law which 
is familiar tc us under the name of tanistry, or something very 
like it, prevailed in his family.” ‘The conclusion is thus expressec : 

"Tha question is, whether the appellant, having the onus probandi on him to 
‘‘show that primogeniture is the law of the family, has proved his casa; and -he 


“ certainly is very far oat from proving his case, the evidence, so far as if goes, 
““ being the other way. ' 


This decision certainly does not exclude descent iy ni 
of primogeniture, from the - scope of. list 2; whilst 8. 22 
expressly declares that succession. ad intestato to the estates of 
Talukdars whose names are inserted in list 2 equally with those 
entered in lists 3 and 5 shall be by lineal primogeniture, It 
provides in the first three sub- „sections as follows :— 


“If any Talukdar or Grantea whose name shall be inserted in, the sscond, 
“third or fifth of the lists mentionel in section 8, or his hoir or legatee, shall die 
‘intestate as to his estate, such estats shall descend as follows, viz:— 

n (1) To the eldest son of such Talukdar or Grantea, heir or legatee, and his 
ʻ male lineal descendants, subject to the same conditions and in tke 

“ same manner as the estate was held by the deceased ; 
. “(2) Or if such eldest son of such Talukdar or Grantee, heir or legates, shall 
“ have died in his father’s life-time, leaving male lineal descendants, 
‘then to the eldest and every other son of such eldest gon-successively, 
“ according to their respective seniorities, and their respective male 

: ‘lineal descendants, subject as-afocesaid ; 

(g) Or if such eldest son of such Talukdar or Grantee, heir or legatee, shal] 
cr ‘ ‘have died in his father’s life-time without leaving male lineal descen- 
" dants, then to the second and every other son of the said Talukdar or 
Grantee, heir or legatse, successively, according to their respestira 
‘* seniorities, and their respective male lineal ‘doseendants, subject 2B 
* aforesaid,” e : oe: 
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` The amendments made by the Oudh Estates (Amendment) 
Act of 1910 do not affect the matter. 

Their Lordships are, accordingly, of opinion that there is no 
substance in the contention o? the appellant based on the differ- 
ence in the phraseology of S. § relative to lists 2 and 3 that descent 
by primogeniture is confined io cases coming under list 3. S 10 
of the Act after declaring that “no persons shall be considered 
Talukdars or grantees within the meaning of the Act, other than 


the persons named in such original or supplementary lists as 


aforesaid” (S. 9), provides that’ “ the Courts shall take judicial 
notice of the said lists and shall regard them as aconclusive evid- 
ence that the persons named sherein are such Talukdars or gran- 
tees, ” that is, “ within the msaning of the Act.’ 

This does not mean they shall be conclusive merely as to the 
fact that the persons entered sherein are Talukdars as defined in 
S.2:;in their Lordships’ opinion, the provision of 8. 10 goes 
much further; it means that she Courts shall regard thé insertion 
of the names in those lists “zs a conclusive evidence ” of the fact 
on which is based the status assigned to the persons named in the 
different lists. For example, in list 2 such Talukdars alone are 
included, whose estates, according to the custom of the family 
‘on and before the 13th February, 1856” (the date of the first 
Annexation of Oudh), “ ordinarily descended upon a single heir. ” 
Their title to have their names inserted in that list is based on the 
specific family custom set out in the section. Under S. 10 the 
Courts are bound by the statute to regard as conclusive the fact 
that there was such a pre-existing custom attaching to these 
estates on which their inclusion in Jist 2 was based. | 

In the present case Jamshed Ali Khan’s name was included 
in list 2; it could only have been done by virtue of a pre-existing 
custom governing the devo-ution of the estate to a single heir. 


- S. 10 makes the entry of his name in list 2 conclusive evidence 


of that fact. There is no dispute that in this case the estate 
descends by lineal primogeniture ; the only question for determi- 
nation is whether the custom which has thus received statutory 
affirmation with respect to the estate attaches also to the non- 
ane property, and governs its devolution. 

- The provision as to the conclusiveness contained in 8. 10 
ia confined to estates within the meaning of the Act; it does not 
apply to non-Talukdari property. The existence, however, of the 
pre-existing custom gives rise to a presumption, It is urged 
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on behalf of the appellant that this presumption ig not encugh ; 
and that the defendant must establish affirmatively the courea 
of descent alleged by him. The contention that the onus lies 
primarily on the defendant is supported by a reference to the 
decision of their Lordships in the case of Janki Pershad 
Singh. v. Dwarka Pershad Singh 1, The plaintiff in that case 
nad obtained a decree in the Courts in India for a half-share of 
the after-acquired properties of the Talukdar, on the ground that 
the defendant had failed to establish that by the custom of the 
family these acquisitions became part of the original estate, and 
were, therefore, not subject to the ordinary rules of inheritance ; 
and this decree was upheld by this Board. That case had arisen 
in a family subject to the law of the Mitakshara, which recognises 
two courses of devolution in the case of whatis called “obstructed 
inheritance ” ; the ancestral property descending in one channel, 
the self-acquired property in another, Even where the estate is 
impartible, this distinction in the course of descent is recognised. 
This is exemplified in Maharajah Pertab Narain Singh v. Maha- 
ranee Subhao Koer 4, (a cage under the Oudh Estates Act), where, 
in making the decree, their Lordships added the following limit- 
ation :— 
_ The declaration, however, must, their Lordships think, be limited $o tie 
‘*Mglook and what passes with it. If the Maharaja had personal or otker 
‘* property not prope ly parcel of the Talookdari estate, that would seem to de 
“descendible according to the ordinary law of succession.” ; 
Similar differentiation was made in another Mitakshara cas3, 
which, however, did not arise in Oudh, but which equally 
exeniplifies the rule, Rani Kumari Debi v. Jagadis Chunder 
Dhabal 3. 4 


Unless there be a custom by which self-acquired properties 
in a Mitakshara family become part of the ancestral estate, or 
unless it be shown thatsthe person acquiring the same intended 
to incorporate such acquisitions with the estate, they descend by 
the-ordinary law of inheritance. “For example, where the owner 
of an ancestral, impartible estate, possessed also of self-acquired 
properties, dies leaving lineal male descendants, as the inheritance 


- 


; 


is “ unobstructed,” both classes of property goto them ; supposing, - 


however, he were to die leaving no male progeny in the direct 
line, but a widow and a divided agnatic relation, in the absence of 





1; (1918) L. R 40 I. A, 170. 2 (1877) L; Re4, I. A, 238, seo p. 246; 
; 3. (1902) L. R. 29, I. A.-98. ` =e 7 
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a custom the:self-acquired property would go to the widow, whilst’ 
the “estate. would devolve -on. the agnatic heir. The onus of 
establishing a custom dehors the ordinary rule in such a case 
would lie.on the person asserting it. This was the principle on 
which. their Lordships proceeded’ in Janki Pershad Singh’s case. 
`The Mahommedan Law makes no distinction between 
ancestral and self-acquired property, and recognises ‘no principle 
of differentiation i in the matter of lineal and collateral succession, 
as 18 the case undér the Mitakshara which divides inheritance 
inté “unobstructed and’ obstructed heritage.” All classes of 
property, whether ancestral or self- -acquired, follow one rule of 
devolution. If a custom governs the succession to the ancestral 
estate, the presumption is that it atiaches also to the personal 
acquisitions of the last owner left by him on his death; and it-is 
for the person who asserts that these properties follow @ line of 


devolution different from that of the Taluka to establish it. 


Their Lordships are of opinion that the Judicial Gone 
sioners in the present case were right in holding that the Subor- 
dinate Judge had wrongly placed the onus on the defendant, 
As already observed, a pre-existing custom relating to the “descent 
of.the ancestral estate to a single heir received statutory affirma- 
tion in 1869. The presumption i is, the family being Mahommedan, 
that prior to 1856 thé same Yule of devolution applied to the selfe 
acquired property of the previous owners, and applies to the 
acquisitions of Rajah Azam Ali Khan. That presumption the 
plaintiff has sought to rebut by.statements and recitals contained 
in a number of Wajtb-wl-Arz papers. A Wajib- ul-Arz is a village 

administration paper, prepared by a village official, in which are 
recorded the statements of pezsons possessing interests in the 
village relative to existing rights and customs. As such they are 
of considerable value “in the determination of such rights” and 
customs. But statements which merely narrate traditions -ard 
purport to give the history of devolution in certain families not 
even of the narrators, stand i inno better position than any | other 
tradition. 


The following facts connected with Jamshed Ali RA 
family will make this absolutely clar. It may be taken asa 
historical fact that some four centuries agoa Rajput adventurer | 
of the namé of Barawand - Singh or Raja Barar, of the Rae 
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Bareilly district, raided into the Fyzabad district, and after oust- 
ing the Bhar inhabitants from their, ancient possessions, 
established himself there with his clan, apparently since 
then called the Bhale Sultan clan, on account of their prowess 
with the pike or lance. Barar’s jescendants appear to .havs 
multiplied immensely ; some have remained Hindus, others hav= 
adopted the Moslem religion. Tradition ascribes the adoption af 
Islam to one of his early descendants, named Palandeo, who lived 
in the time of the Afghan Emperor sher Shah, from whom he i3 
said to have received the title of Malikpal. This Malikpal ia 
claimed as the progenitor of the Mus3sulman section of the Bhale 
Sultan clan. The fourth in descents from Malikpal was Pahar 
Khan, with whom, according to the defendant's case, began the 
origin of the, Deogaon estate, The Pahar Khan: section, of the 
Mussulman Bhale Sultans, to whica the Talukdar of Deogaor 
belongs, trace their descent to him, whilst the Mubarak Khanis 
deriv? their origin from Mubarak Khan, his brother. The 
Talukdars of Mahona and of Uchgaon are Mubarak Khanis. 

The son of the Talukdar of Mahona (in the absence of his 
father in Mecca) has given evidence in this case‘on the side ol 
the defendant on the question of the custom ; so has the Talukdar 
of Uchgaon. Jamshed Ali Khan was the eighth in descent from 
Pahar Khan. | 


The Wajib-ul:arz papers,.on. which the plaintiff relies 
contain the statements of a number of Bhale Sultans, both 
Hindu and Mussulman, regarding the origin of their respective 
title to the lands they hold in the several villages to which 
these papers relate. The history of their title is based purely 
on family tradition. . They describe how after Barar and his 


clan settled in this district his descendants continued to split 


up, until several of them formed stocks of their own. In no 
case, however, they appear to bring down the tradition of division 
beyond Pahar Khan. The plaintiff admits in his deposition that 
there has been no partition of the family property since the time 
of Alahdad Khan, the third in descent from Pahar. His own 
statement lends strong corroboraticn to the large volame of 
concurrent testimony regarding the rule or custom governing the 


‘descent of the entire family property, whilst the Wajib-ul-arz’ 


papers, on which the first Court TUSA do not support the case put 
forwatd for him. 
109 
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In their Lordships’ opinion, the plaintiff has failed to estab- 
lish that the devolution of the non-Talukdari property is subject 
to a rule different from that governing the estate, and that his, 
claim was rightly dismissed in the Judicial Commissioners’ Court. 
Their Lordships will, therefore, humbly advise His Majesty that 
the decree of the Appellate Court should be affirmed, and this 
appeal should be dismissed with costs. 


Solicitors for Appellant :—Watkins and Hunter. 
Solicitors for Respondent :—Barrow Rogers and Neville. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Oldfield and Mr. Justice Krishnan. 


Manepalli Mangamma and others... Appellants* (Petitioners) 
V0. 

Manepalli Sathiraju ... Respondent (Respondents). 

Civil Procedure Code, 8.20, Cl. (c)—‘''Cause of action’’—Meaning—Pronvissory 
note—Eaecution in one place and assignment in another—Suit by assignee in court 
within whose jurisdiction assignment is made—Maintainadility. 

The assignee of a promissory note can sue in the court having jurisdiction 
where his assignment is made, 

Read v. Brown 1 followed. 

Per Krishnan, J :—The assignment is a part of the cause of action within the 
meaning of S. 20, Ci (o), Civil Procedure Code. 

Meaning of ‘cause of.action,” in S. 20, Cl. (c), Civil Procedure Code. 

Appeal under cl. 15 of the Letters Patent against the order 

of the Honourable Mr. Justice ‘Napier, dated the 28th day of 
September 1915 in C. R. P: No, 1005 of 1914, preferred against 
the order of the Court of the Subordinate Judge of Kistna at 
Ellore in Miscellaneous Appeal Suit No. 23 of 1913 in O. 5. No. 
125 of 1911, Tanuku District Munsif’s Court. 


M, Patanjali Sastri for B. Somayya for Appellants. 

K. G. Sarangaraja Aiyangar for V. Rama Doss for Respon- 
dent. 

The Court delivered the following 

J udgments.—Oldfield, J.—The question in this case is whether 
the assignee of a promissory note can sue in the Court having juris- 
diction where his assignment was made. The learned Judge has 


‘decided in the affirmative applying Read v. Brown 1, 


* L. P. A. No. 188 of 1915. 14th November 1916, 
' 1. (1888) 22 Q. B. D. 128. 


~ 
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If the matter was res intecra, I should be inclined to dissent 
from his decision, because its consequence in India would be 
inconvenient in the extreme and I should be unwilling to adopt 
an interpretation of 5.20 (c}-of the Code of Civil Procedure, 
which would authorise evasione of ‘the restrictions imposed by the 
section by means of an easy device. But'the general definition of 
cause of action contained in Read v. Brown 1 ‘has been accepted 
in numerous cases in ‘this country, Arunachellam Chetty v. 
Meyyappa Chetty 2, Ittappan v. Manavikrama 8, Dobson and 
Barlow Ltd.v.The Bengal Spinreng and Weaving Company *, Murti 
v. Bhola Ram®, Sheo Prasad v. Dalit Kuar®, Dan Dayal v. Manna 
Lal? and in Raghoonath Musser v. Gobindnarain 8 it was 
expressly ‘held that execution of an assignment within the juris- 
diction would enable the Calcuta High Court to entertain ‘the 
suié with reference to cl. 12 of Bs charter, the terms of which are 
not'for ‘the present purpose distenguishable from those of 5.'20 
(c). In these circumstances I 3m ‘constrained ‘to concur in the 
decision of ‘the learned Judge:ard I would therefore dismiss the 
Letters Patent appeal with coste 


Krishnan, J :—The questixn for our decision is, whether 
the assignment of a promissory rote by the payee to the plaintiff 
is a part of the cause of actior within the meaning of S. 20, dl. 
(ce), C. P. C. so as to give jurisdiztion to the Court within whose 
local limits it took place. The learned Judge who heard the 
revision petition and against whese judgment the present appeal 
is filed answered the question in the affirmative following Read v. 
Brown 1. After careful consideration I am inclined to agree with 
him. 

The case quoted was one cf an assignment of a debt and 
arose under the Mayor’s Court P-ocedure Act Z0 and 21 Vict. C. 
Cl]. VII and the expression to be construed was “cause of action 
arising wholly or in part witain the City of London or the 
liberties thereof.” The Master cf the Rolls Lord Esher and Fry 
and Lopes, L.JJ. defined “cause of action” as “including every 
fact necessary to -be proved, ‘if -treversed, in -order -to-enable plain- 
tiff to sustain his action and waich if not proved will give the 
defendant an immediate right tojudgment;’’ and -held that the 
1. (1888) 22 Q.'B. D. 128. -. (1897) LOR, 21 M. 91 : 8 M.L.J. 28. 
$. (1897) LL.R. 21 M. 168:'8'M.L.J. 92. . (1896) ILR. 21 B. 126." 


5. (1893) I. L.R. 16 A. 165. -« (1896) I. L. 'R. 18 A. 408, 
T. (1914) I. L. R. 86 A. 56t, 3. (1895) I. ‘L. R. 22 0.451, 
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assignment alleged was part of the cause of action. That case is very 
similar to the present case and the words construed are the same as 
in cl. (c) S. 20. It followed & previous decision in Cooke v. Gill, 1 
and was itself subsequently affirmed in Coburn v. Colledge 2? : it has 
been accepted in England as settling the meaning of the ex- 
pression ‘‘ cause of action.” ) 

The definition given in it is no doubt a very comprehensive 
one. All the High Courts in India have accepted and acted upon it 
in numerous decisions under various sections of the Code and 8.12 
of the Letters Patent; see for example Ittappan v. Mana- 
wikrama 3 and Murti v. Bholaram £ under 8. 48 of the old Code; 
Arunachellam Chetty v. Meyyappa Chetty 5 as to res judicata ;. 
Salima Bibi v. Sheikh Muhammad’ and Rajjo Kuar v. Debi Dial 1 
under Ss. 31 and 45 of the old Code, and Deep Narain Singh v. 
Dieter 8 and Dobson and Barlow Ltd, v. Bengal Spinning and 
Weaving Co 9., under S. 12 of the Letters Patent. In Dan Dayal 
-y. Manna Lali the definition was adopted in a case under 
cl. (e) of S. 20 itself. In Reghoonath Misser v. Gobindnarain 1 
the indorsement ofa hundi was held to be a part of the cause 
of action under S. -12 of the Letters Patent though Read 
v. Brown 12 was not referred to. The only case cited where 
that definition was not accepted is Haramani Dassi v. Hari- 
charan Chowdhry 18 ; that was a case under S. 31 of the old 
Code and is in conflict with the Allahabad rulings above 
noted. Ina case under S. 108 of the Code of 1877 (Act X) the 
Privy Council held that the “cause of action’ meant “ the 
grounds set forth in the plaint as cause of action or in other 
words the media upon which the plaintiff asks the Court to arrive 
ata conclusion in his favour ” ; see Chand Kuar v. Partab Singh 14. - 
Thus there is a strong current of authority in India for accepting 
the definition of causé of action in Read v. Brown! and I have no 
doubt we must follow it. =- 

If the words “ cause of action” mean the cause of action set 
out by the plaintiff in his plaint as held by the Privy Council in 
Chand Kuar v. Partab Singh 14 above cited, we must necessarily 


1. (1873) L. R. 8 C. P. 107. 2. (1897) 1 Q. B. 702, 707. 
3. (1897) I. D. R. 21 M. 158. 4, (1893) I. L. R. 16 A. 165, (F.B } 
5. (1897) I. L. R. 21 M. 91. 6. (1896) I. L. R. 18 A. 181. 

7. (1896) I. L. R. 18 A. 482. 8. (1903) I. L. R. 31 C. 274. 

9. (1896) I. L. R. 21 B. 126. 10. (1914) I. L.R. 86 A. 564. 

11. (1895) I. L.R. 22 O. 451. 12. (1888) 22 Q. B.D. 128. 


j 


8, (1895) I. L. R. 22 O. 833. 14. (1888) I, L, R. 16 O, 98, 102, 
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hold that the assignment in plaintiff's favour is an essential part 
of his cause of action for without if he could not have sued on the 
note as he has done. There is nothing in the language of S. 20, 


C. P. Code, itself to show thata restricted meaning should be. 


placed upon the expression “ cause of action’. It was suggested 
that the term maybe taken to mean the cause of action on the 
document sued on, irrespective of the rights of the plaintiff under 
it; or in other words the cause of action as existed when the right 
to sue on the note arose for the first time in which case plaintiff's 
asignment will not be pat of it. I think this suggestion cannot 
be accepted. The term has to be read with reference to the suit 
instituted by the. plaintiff, dealt with under 8. 20; it must then 
_ mean plaintiff’s cause of action. 


It may be that the adoption. of a wide meaning for the term 
“ cause of action’’ will lead fo inconvenience to defendants in 
particular cases ; bub that fact cannot, it seems to me, be used to 
control our interpretation of the section. A similar argument 
was raised in Read v. Brown 1 but was overruled. See judgment 
of Manisty, J. If any undesirable results will follow it will be 
for the Legislature to set the matter right. I may observe that both 
under the Letters Patent and the Presidency Smal! Cause Court's 
Act where a suit is allowed to be filed if a part of the cause of action 
arose within jurisdiction, the Legislature has made it conditional on 
leave being previously obtained from the Court ; for some reason 
not apparent perhaps because: of 8. 22, C. P. C. no such condition 
is imposed under S. 20, Cl. (c). 


The ruling in Salig Ram v. Chaha Mai 2 is, it seems 
to me, not in point as it dealt with a case of principal and agent 
whereas the present case is one on @ promissory note. On the 
finding that no part of the cause of action arose in . Hathras, as 
not only the making of the contract, the performance of it, and 
the payioent of the money under it were fo be in Karachi but the 
negligence or misconduct of the agent was also in Karachi, the 
learned Judges held that the Hathras Court had no jurisdiction, 
That ruling, if I may say so with respect, is clearly correct. But 
with all respect I am not prepared to agree with the observation 
that clause (c) of S. 20, C. P. C. must be taken to mean exactly 
what S. 17 Cl. (a) with explanation III of the repealed Code meant 





1. (1888) 22 Q.B. D. 128. 2. (1911) I. D. R. 84 A. 49, 
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Manepaili in all cases of contract. The words of the present Code are similar 
aneeums to those in the Letters Patent and seem to be manifestly wider in 
Manepalli. 
Sathifaju.: ae 
For the above reasons I agree with the judgment of Napier, J. 
and will dismiss the appeal with cosis. 


A.S. V. 


1m v 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Oldfield, and Mr. Justice Krishnan. 


S. Venkatakrishna Pattar .. Appellant * in C. M. S, A. No. 83 
of 1915 and Petitioner in C. R. 


v, P. No. 704 of 1915. (Decree-hol- 
; der and 1st attaching creditor). 
R. Krishna Pattar ... Appellant in ©. M. S. A. No. 84 of 


1915 and Petitioner in C. R. P. 
No. 705 of 1915, (3rd attaching 
creditor and Ist decree-holder in 
O. S. No. 25 of 1915 on the file 


of the District Munsif’s Court, 
. Palghat). 
Venkata- Civil Procedure Code, Ss. 47 and 78—Rateable distribution—Claim for— 
Ente Objactions by Judgment-debtor—Rejection of claim—Question relating to execution, 
Y. arising ‘between parties to the swit—Appeal—Order under S. 13, Civil. Procedures, 
Krishna Code, nature of. : 
Pattar, Where certain deorea-holders cla-med rateable distribution of money belonging 


to their judgment-debtor and lying in Court, the Subordinate Judge on the objec- 
tion of the judgment-debtor that she fund in Court was not liable to satisfy the 
claims of the decree-holders, rejested their claims and ordered the money to be 
paid out to the judgment-debtor. The dacree-holders appealed to the District / 
Court against the order of the Subordinate Judge, but the District Judge held that 
the order being one under 8. 73 of tke Civil Procedure Code, was not appealable. 

Held, reversing the decision of the District Judge, that the order of the Sub- 
ordinate Judge so far as it affectec each dectee-holder separately, was an order 
between him and the judgment-debior and related to the execution of the decree ; 
and that the order though passed ostensibly under S. 73, was really one under 
S. 47 of the Civil Procedure Code ard was therefore appealable. 

Per Oldfield, J.—The order obtained by a creditor under S. 73 of the Civil 
Procedure Code, ordinarily embodies expressly or impliedly three distinct decisions 
that (1) his application for execution is generally valid, (2) the fund in Courtis 
available towards satisfying his claim, and (3) he is entitled to a pariicular'portion 
of it. When the objection to the orler under S. 73 is based on the invalidity of 
the exeoution application or on the sharacter of the fund in Court, the question is 
between the judgment-debtor and tLe individual creditors, not the creditors as a 
body, and the decisioh on it is reall7 one under’S. 47 of the Civil Procedure Code, 


A. A. A. ©. Nos. 88 and 84 of 1915 and 
° Ç, R. P. Nos. 704 and 705 of 1916, 21st September 1916, 
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Per Krishnan, J—In so far as an order under S$. 738 of the Civil Procedure 
Code, can be treated as an order under S. 47 of the Code between the parties tc a 
- suit, an appeal lies at the instance of either party where such an appeal does not 
affect orders in favour of third parties such as other decrea-holders. 
Kashiram v. Mawiram 1, Balmer Laurie & Co v. Jadunath Banerjee 7, Rajah 


of Karvetnagar v. Venkata Reddi 3, Chenniamma v. Raja of Karvetnagar 4, 
Referred to. : 


Appeals against the orders of the District Court of South 
Malabar in Appeals Nos. 647 and 626 of 1914 preferred’ against 
the order of the Court of the Subordinate Judge of- Palghat in G. 
M. P. No. 1234 of 1914 and petition under 8.115 of Act V of 
1908 praying the High Court to revise the order ofthe Court cf 
the Subordinate Judge of Palghat in C. M. P. No. 1234 of 1914 
(O. 8. No. 27 of 19:11). 

P, S. Narayanaswam, Aiyar for O. V. Ananta. Krishna 
Aiyar for Appellant. 

K, R: Subramama Bastri and M. N. ET Aryar for 
Respondent, 

The Court delivered the following 

Judgments :—Oldfield, J :—The grounds on which relief’ is 
asked for in these appeals against appellate orders would justify 
interference under 8. 115 of the Code of Civil Procedure. It is 
therefore unnecessary to decide whether appeals will lie.oz 
. whether the remedy in these cases should be sought in revision. 

The appellants, petitioners, are two creditors, who hold de- 
crees against the plaintiff, decree-holder in O. S. No. 27 of 191i 
on the file of the Court of the Subordinate Judge of Palghat, anā 
who apparently after obtaining iransfer of their decrees 
from the decreeing Courts, are claiming rateable distribu- 
tion of money belonging to plaintiff, which is in the Subordinate 
Judge’s Court. This money represents the balance of plainiiff’s 
share in family property, awarded to him by that Court on parti- 
tion, and sold by it in order to discharge the claim of Government 
to a portion under Order XXXIII, Rule 10. One creditor in E. 
A. No. 529 of 1914 claimed rateable distribution; and, a fact 
which may be material when the merits are considered, fhe 
Subordinate Judge held in his order that he would be entitled tc 
it, after the claim of Government had been satisfied, Later the 
plaintiff asked for a cheque for the amount standing to his credit ; 


and, on the creditors opposing, the order we are concerned with 


was passed, rejecting their claims on their merits, because. their 


1. (1892) T. L. R. 14 A. 210. ' 9. (1914) I. L. R. 490.1. 
3. (1915).99.M. L. J. 96. 4. (1914) LL. W. 284. 
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decrees were against plaintiff's family property, whilst the money 
in Court belonged to him as a separated member. On appeal 
against this, the lower Appellete Court decided that no appeal lay ; 
and we have to decide whether it was right, It proceeded, as 
plaintiff's argument has done here, on the ground that the Subor- 
dinate Judge’s order, being one under S. 78 of the Code of Civil 
Procedure, is not appealable with reference to any special provision 
and is not an order under S. 47, wo would be appealable as & 
decree. 

This takes no anéeunt of the fact, which in my opinion is 
material, that the order obta:ned by an attaching creditor under 
S. 73 of the Code of Civil Prccedure ordinarily embodies expressly 
or impliedly three distinct decisions that (1) his application for 
execution is generally valid, (2) the fund in Court is available 
towards satisfying his claim, and (8) he is entitled to a particular 
proportion of it. For, though the special procedure prescribed 
requires that one order only shall be passed, that, as was held in 
Radha Gobind v. Shaik Oozerl and Bithal Das v. Nand Kishore 2 
cannot deprive the judgment-debtor of his right to a decision on 
the first two points above referred to; and the fact that those 
cases dealt with 5. 295 of she former Code of Civil Procedure 
does not affect their value as expositions of the principle involved. 

The foregoing leads to a distinction between the third and 
the first and second of the pcints enumerated, because ina decision 
on the third only the creditors are interested, since, whatever the 
manner of division of the fund, the judgment-debtor’s debts will 
be discharged to the same total extent, whilst in decisions on the 
first and second each creditcr is interested with him separately 
and directly and his and the creditor’s interest would be the 
same, if there were no question of rateable distribution at all. 
Cases of collusion between him and an individual creditor will be 
subject to special considerations, on which it is unnecessary to 


enter for the present purpos2. Here the conclusion must be that, 


when the objection tothe order under S, 73 is based on the 
invalidity of the execution application or, as in this case, on the 
character’ of the fund in Jourt, the question is between the 
judgment-debtor and individual creditors, not the creditors as a 
body, and the decision on it is really given under 8. 47, although 
it may be contained in an order passed ostensibly under 8. 73 
of the Code of Civil Procedure. 


1, (1871):15 W. R- 219. 2, (1900) 1. L. R. 33 All. 106, 
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This was recognised directly in Balmer Lawrve and Oo., V 
Jadunath Banerjee 1and is the foundation of the decision in 
Kashi kam v. Mani Ram 2 where the question was of the vali- 
dity of the execution application, but the judgment-debtor was not 
made a party and consequently the parties to the proceedings 
were not parties to any common suit. In this Presidency there 
is no doubt one case, Chennamma v. Rajah of Karvetnagar 3 in 
which it was held generally that orders passed in connection with 
rateable distribution are not appealable, notwithstanding that the 
judgment-debtor was the respondent. But it does not appear that 
argument was attempted with reference to the distinctions 
drawn above or the nature of the question raised. Moreover in 
Rajah of Karvetnagar v. Venkatareddi* that decision was 
distinguished on the ground that in it the appellant was a 
decree-holder creditor to whom a suit was open. In any case 
however that ground of distinction was (with all respect) 
inadequate, since the suit contemplated in 8. 73 (2) is by a 
person entitled to receive part orall of the assets against a 
person not entitled to receive the same, and’ apart from S. 47, 
there is no reason why the judgment-debtor should not be covered 
by the first of these descriptions, if, as was alleged in Rajah of 
Karvetnagar v. Venkata Reddi 4, the creditors had received 
more than they wereentitled to. That case related to the right 
of certain decree-holders to rateable distribution of the money in 
Court without making afresh application, when their previous 
application had not been formally disposed of, although all the 
reliefs asked for in it had been given ; and it would, it may respect- 
fully be suggested, have been a sufficient ground of distinction that 
the real question, whether there was a valid execution application, 
was one of those above referred to as covered by 8. 47. It should 
be added that Rajah of Karvetnagar v. Venkata Reddi * is directly 
consistent with this view in so far as it recognises explicitly that 
orders passed under S. 73 are-appealable, if they affect parties to 
the suit and that in the absence of any denial in the section of the 
right of appeal to parties, who have it undei S, 47, they should 
not be deprived of it. 

In these circumstances the conclusion -must be in favour of 
the creditors’ right of appeal.. The Lower Appellate Court’s order 


is set aside and the appeals are remanded to it for readmission 


1. (1914) I L R. -42 0. 1. 2. (1892) I. L. R. 14 A. 210. 
3. (1914) 25 I. G. 429. 4. (1914) 29 M. D.J. 96. 
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and disposal on the merits, the Appeals against Appellate Orders 
being allowed with costs in this Couri, costs in the Lower Courts 
to abide and follow the event. The Civil Revision Petitions are ~ 
dismissed without costs. 


Krishnan, J:—I agree with my learned brother that the 
appellants, decree-holders, had a right of appeal to the Lower Court 
under Ss. 47, 2 and 96 of the Code of Civil Procedure against the 
order of the Subordinate Judge and that the District Judge was 
in error in rejecting their appeals as incompetent. 


. The order appealed against was passed on a petition by the 
respondent the judgment debior in the three decrees under execu- 
tion in the Subordinate Judge’s Court, which prayed that a 
certain sum of money realised by the sale of his partition decree 
by the court should be paid out to him after deducting the sale 
expenses and the amount of Court fees due to the Government 
and that the claim of the desree-holders to attach it should be 
rejected. That order decided that the money was not attachable 
by the decree-holders as their decrees were against the respon- 
dent’s family property whereas the money in court was his 
separate property. The Court therefore disallowed the claim for 
rateable distribution of all ‘the decree-holders and directed the 
money to be paid to the judgment-debtor. It seems to me quite 
clear ‘that this order so far as it affected each decree-holder 
separately, was an order between him and the judgment-debtor 
and related to the execution of his decree, as it refused his prayer 
to pay towards his decree certain sum of money of his judgment- 
debtor representing his rateable share in the whole amount, which 
he claimed was attachable. It is thus an order falling under . 
S. 47 of the Code of Civil Procedure and is clearly appealable. 


Does the fact that the three decree-holders had applied under 
S. 73 of the’ Code of Civil Procedure or rateable distribution and 
that the Subordinate Judge had rejected the applications of all of 
them take away their right of appeal against their judgment- 
debtor? I do not think so. It is no doubt true that one decree- 
holder cannot appeal against another decree-holder from an order 
under S. 73 of the Code of Civil Procedure. That has been often 
laid down. See Kashiram v. Maniram.1, and also Balmer 
Laurie & Co., v. Jaduneth Banerji, 2. The ratio decidendi 
is that an order between two rival decree holders is not an 


1. (1892) I. L. R. 14 A. 216. 2. (1914) I. L. R. 42.0. 1. 


è poe 
` PART XXI.) | THE MADRAS LAW JOURNAL REPORTS. 825 


order-between parties to any suit and cannot therefore be  Veikata- 
treated as an order under S. 47: of the Code of Civil Procedure. n 
A decree-holder’s remedy against his rival decree-holder is by suit PE 
as provided for in S. 73 of the Code of Civil Procedure. But that Pattar, 
cannot affect a right of appeal that he has against his judgment-  keishhaii:g. 
debtor, under the other provisions of the code. Such a ‘ight of — 

appeal has been recognised in Sorabji Coovarn v. Kala Raghumatht, 

and in the case of a judgment-debtor appellant in Rajah of Karvet- 

nagar v. Venkata Reddi 2. Ifa judgment-debtor has a right o: 

appeal because the order falls under S. 47 of the Code of Uivil 

Procedure the decree-holder must equally have that right. In 

fact as the learned judges observe in the case last cited orders 

under S. 73 of the Code of Civil Procedure are appealable so far 


as they affect parties to a suit. 


The learned Vakil of the respondent relied upon the case of 
Chennamma v. Rajah of Karvetnagar 3 for his contention that 
no appeal lay from any portion of an order under S. 73 of the Code 
of Civil Procedure at the instance of the, decree-holder even as 
against his judgment-debtor. That decision was ‘based on the 
ground “every decree-holder (party to the order under S. 73) was 
interested in any order that might be passed in appeal”. The 
facts of the case are not properly stated. in the report but on exa- 
mining the records in Court I find the order appealed against held 
that there was no pending application by the appellant under S, 73 
of the Code of Civil Procedure and it directed the whole money 
to be paid out to the other attaching decree-holder. The appellant 
sought in appeal to get that order reversed and his rateable share 
of the money paid to him, which had already been ordered to be 
paid to his rival decree-holder. The appeal though in form against 
_ the judgment-debtor was in substance to get back the money paid 
to the second decree holder and wasthus one in the result of 
which, the latter was manifestly interested. Their Lordships 
dismissed the appeal. In the present case it is not necessary for 
us to consider whether we should ‘follow this ruling as 
here we have a case in which the relief asked in appeal does not 
affect the rival decree-holders. The claim for the rateable 
distribution has been dismissed ¿n toto. Each appellant in his 
appeal only asks that portion of the judgment-debtor’s money 


L (1911) I. L. R. 86 B 156. 2. (1914) 29 M L. J. 96. 
3. (1914) I. L. W. 284. . 
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which would have fallen to kis share if rateable distribution had 
been allowed should be paid over to him. There is thus in 
appeal no conflict between the interests of the decree-holders 
inter se but only between thir interests and that of the judgment- . 
debtor. It seems to me that the present case is thus clearly 
distinguishable from the case of Chennamma v. Rajah of Karvet- 
nagar, t though it must be conceded, with due respect to the 
learned judges, that the ground of distinction taken by them in 


-hajah of Karvetnagar v. Venkatareddi, 2? is hardly valid. The 


fact that there isa remedy by suit available cannot affect a 
person's right of appeal as it is a right and not a matter of the 
Court’s discretion in which case alone the existence of another 
remedy will be material. The case may however be distinguished 
on the ground that the appeal by the judgment-debtor did not in 
any way imperil the order passed in favour of the decree-holders 
not parties to the appeal; and no question between the decree- 
holders arose for decision ix appeal. 


For the purposes of the present appeals it is sufficient to hold 
as I do that in so far as an order under S. 78 of the Code of Civil 
Procedure can be treated as an order under S. 47 of the Code of 
Civil Procedure between the parties to a suit an appeal lies at the 
instance of either party where such an appeal does not affect 
orders in favour of third parties such as other decree-holders. 
For the same reason that an appeal lies-to the Lower Court a 
second appeal lies to the High Court and the Civil Revision 
Petitions therefore fail. 


I will therefore allow she Second Appeals against Appellate 
Orders and reversing the orders of the District Judge remand the 
appeals to him for disposal on the merits according to law. The 
respondent will pay the appellant’s costs of the appeals in the 
High Court, costs in the Lower Courts will abide and follow the 
result. The Civil Revision Petitions are dismissed without costs. 


A.V. V. 





J. (1914) I D. W. 284. ` 2. (1914) 29M. L. J. 96. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Srinivesa 
Alyangar. 
Mulambath Kunhammad and others ... Petitioners * (Counter- 
petitioners Claimants 


Y. ; 1 and 2) 
Acharath Parakat Kathiri Kutti Respondents (Petitioners 
and others and counter-petition- 


ers 38 to 11 clarmants 
5, 6, 7, 8 to 11, 13, 67 
and 66 to 69 in L.A. 
M. P. No. 5 of 1918) 
Land Acquisition Act, (1 of 1894) Ss. 53 and §4—Award —Review—Power of Mulambath 


3 : A a Kunhammad 
Court—Appeat against order granting review, when lies—Civil Procedure Coda y 


O. 48, R. 1 (w) and O. 47, R. 7-—Order passed without jurisdiction-—Procedure for _ Parakat 
challenging the order—Appeal or revision—Proceedings under the Lend Acqgutst- fe 
utti. 


tion Act—Nature of—Appeal from award—Forum—Award—Enforcemeni of, in 
execution—Civil Procedure Code S. 115—Revision—Decision of Lower Court swb- 
stantially just and proper— Defect of j urisdiction—Interference, discretionary. 


On an application for review, a District Judge exercising jurisdiction undar 
the Land Acquisition Act altered his previous award and gave certain claimants a 
share of the comp2nsation money to which they were clearly entitled but whose 
claim had been negatived under the award as it originally stood 

Held, Per Srinivasa Iyengar, J. (Ayling, J. dissentiente), that the District 
Judge had no jurisdiction to teview his award. l 

Rangoon Botatoung Co., Lid. v. The Collector of Rangoon 1, referred to. 

The High Court is not bound to interfere in revision, with an order of the 
Lower Court passed without jurisdiction if the order sought to be revised does sub- 
stantial justice and if any interference with the order would operate inequitably. = 


Ramasami Chettiar v. Orr 2, dissented from. 

Sri Raghunatha Doss v. Maharajah of Jeypore 3, referred to. 

Per Srinivasa Iyengar, J.—Semble :—A party can take advantage of tha 
procedure prescribed for challenging an order passed with jurisdiction, to vacata 
that order on the ground that it was passed without jurisdiction. 

Abdul Rahiman Saheb v. Ganapathi Bhatta 4, referred to. 

An order granting a review is not appealable under O. 43 R. 1 (w) except on 
the grounds specified in O. 47, R. 7 of the Civil Procedure Code. 

The High Court will not ordinarily interfere in revision with orders which can 
be questioned in an appeal from the final decres or set aside by a regular suit. But 
this is only a rule for the exercise of the Court’s discretion and there is nothing to 
pravent the High Court from interfering with an order from which no appeal lies, 
if the ends of justice require it; and in cases where a party can obtain complete 
and effective relief by the expeditious and eheap method of revision, the H jgh 
Court may well grant that relief. , 

Nature of the proceedings under the Land Acquisition Act, discussed. 


* ©. R, P. Nos. 598 and 585 of 1915 and 
A.A. O. No. 174 of 1915. 45th Saptember 1916. 

1, (1912) I. D. R. 40 C. 21—28 M. L. J. 276, 

a. (1902) I. L. R. 26 M. 176=12 M. L. 264. 8. - (1916) 31 M. L J. 319. 

4. {1900} I. L. R. 28 M. 517=10 M. L. J. 805; , 
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Obiter : Under S. 54 of the Land Acquisition Act, an appeal lies to the High 
Court from every award irrespective cf the Court which passed it or its value. 

Balaram Bhramaratal Ray v. Shamsunder Narendra 1, followed. 

Rancthhodbhai v. Collector of Keira 2, dissented from. i 

Quere: Whether under the Land Acquisition Act, proceedings by way of 


execution can be had to enforce the award ? 


Nilkanth v. Collector of Thana 3, Nobin Kali Debi v. Banalata Debi +, Kishan 
Chand v. Jagannath Prasad 5 referred to 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the Order, dared 12th March 1915 of the District 


Court of North Malabar in Miscellaneous Petition No. 37 of 1915 


in L. A. M. P. No. 5 of 1913. | 
Petition under S. 115 of Act V of 1908, praying the High 


‘Court to revise, and Appeal against, the Order dated 11th August 


1915 of the District Court of North Malabar in Civil Miscellaneous 


Petition No. 252 of 1915 (in L.A. M. P. No. 5 of 1918). 


The facts are sufficiently stated in the judgment of Srini- 
vasa Iyengar, J. 

A. Sundaram for C. Madhavan Nag for Appellants. 

K.P.M. Menon and P.V. Parameswara Aiyar tor Respondents. 

The Court delivered the following 

Judgments :—Ayling, J.—In this case I have had‘ the 
advantage of perusing the Judgment of my learned brother, 


and agree in the orders proposed by him. With all respect 


I am by no means satisfied that the District, Judge’s order 
reviewing his award was without jurisdiction. It is not 


necessary to accept Mr, Menon’s argument that S. 53 of the © 


Land Acquisition Act extends even to appellate proceedings and 
would confer the ordinary right of appeal given by the Code of 
Civil Procedure, even if S, 54 were non-existent. But I see no 
reason why review proceedings under S. 114 of the Code of Civil . 
Procedure should not be regarded as ‘“‘ proceedings before the 
Court under this Act” within the meaning of S. 58 of the Land 
Acquisition Act or why, as Mr, Sundram would have it, the appli- 
cation of S. 53 should necessarily terminate with the pronounce- 
ment of the award by the Court? If this view is correct, it 
would seem tofollow that even S.152 ‘of the Code of Civil 
Procedure is inapplicable to such proceedings as the present ; and 
the Court would be unable to rectify even clerical and arithmeti- 
cal mistakes in its award. This is not ot contended ; and 


- (1896) I. L. R. 23 C. nab: (1909) I. L, R. 88 B. 871. 
. (1897) I. L. R. 22 B. 8 : (1905) T L. R. 82 C, 921. 
p. (1902). I. L.R. 96 A. 188,- | 
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if a Court is entitled to correct ‘such a mistake on the application 
of a party, as part of the proceedings under S. 53 of the Lard 
Acquisition Act, it is difficult to see why. it should not exercise a 
similar power.in respect to material errors in its award, which 
may be no less patent. I think a distinction can be drawn bei- 
ween the power of the Court to alter its own order (review) and 
the power of another Court to alter it (appeal) and that the one 
might be legitimately viewed as proceedings before the Court ” 
though not the other. 

I do not find anything contrary to this in the judgment of 
‘the Privy Counci) in Rangoon Botatoung Co., Lid. v. The Collector 
of Rangoon 1. Their Lordships merely say with reference to 
S. 53 that it “ applies to an earlier stage of the proceedings and 
seems to have nothing to do with an appeal to the High Court.” 
In my opinion Mr. Menon is justified in laying stress on the 
concluding words quoted. 

I do not think it necessary to add anything more, because in 


the present case even if I am wrong and my learned brother is i 


right, I entirely agree with him that it is one in which we are not 
- bound to and should not, exercise our powers of revision. 

It is not disputed that the order in favour of claimants eight 
to eleven would have been perfectly proper if it had formed part 
of the original award: and it is obvious that if, as seems probable 
any appeal against the original award is time barred, any 
interference by us in accordance with the prayer of the present 
petitioners would result in grave and substantial injustice. With 
great respect to the late learned Chief Justice{ must dissent from 
his view of the duty of the Court in such cases as expressed in 
` kamasami Chettiar v. R. G. Orr 2, 5.115 of the Code of Civil 
Procedure says the High Court may make “such order as it 
thinks fit.” The word “fit” is singularly wide and I think-it is 
a mistake to treat this section as fettering the Court's discretion 
to refuse to pass an order in revision which would in its opinion 
operate inequitably, or even one which it is not satisfied to be 
necessary in the interests of justice. Indeed the view taken in 
Ramasami Chettiar v. R. G. Orr 2 appears to have been dissented 
from by a bench of this Court very soon after : vide Parameshwa- 
ran Nambudiri v. Vishnu Embrandri 3. I would therefore decline 
to interfere and would dismiss the revision petition with costs. . 


1. (1912) I. L. R. 40 Cal. 21=28 M. L. J. 276. - 


3. (1902) I. L. R. 26 M. 176=12 M. L. J. 264. 8. (1908) I. L. R. 27 M. 478, 
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` Srinivasa Aiyangar, J.:—Ciwil Revision Petition No. 598 of 
1915 :—This is an application to revise an order of the District 
Judge of North Malabar in certain land acquisition proceedings. 


‘The question relates to the apportionment of the compensation 


money between the jenmi the first claimant and claimants eight 
to eleven legatees undér the will of Ummachcha Umma who with 
her brother Makki had a kanom on the properties acquired. 
Makki’s share in the kanom was sold in execution of a decree and 
purchased by Ummachcha in the name of a third party and she 
bequeathed the whole kanom interest to claimants eight to eleven. 


The learned District Judge by his award dated 31st December ` 


1914 decided on grounds not quite intelligible that claimants 
eight to eleven were not entitled to any portion of the compen- 
sation money. He seems to have thought that as the purchaser 
in the Court sale did not get possession of the property purchased, 
the benefit of the kanom reverted to the mortgagor and that S. 66 
of the Code of Civil Procedure prevented Ummachcha and her 
legatees from claiming under the benamz purchase., It is obvious 
he was entirely wrong. S. 66 of the Code of the Civil Procedure. 
has nothing to do with the matter; Ummachcha was in posses- , 
sion and the benamidar admitted her title ; in any event Ummach- 
cha was entitled to her moiety which was not affected by the sale 
and it is impossible to understand how the kanom right could 
revert to the jenmi. The attention of the learned Judge was 
drawn to this in an application for review and the learned Judge 
at once.granted a review and altered his previous award and gave 
claimants eight to eleven the amount due on their kanom. It is 
the order granting the review that is questioned in the present 
application on the ground that the District Judge after he had 
passed his award, had no further jurisdiction over the matter and 
was not competent to interfere with it in any manner by a review 
or. otherwise and the principal question argued was whether he 
had such power. 


` Before dealing with this question I may as well notice an 
objection to the maintainability of this petition. Counsel for the 
respondent contended that as the District Judge purported to act 
under Order XLVII of the code and granted a review, the peti- 
tioner should have appealed against the order granting the re-. 
view under Order XLIII, clause (w). The order is not challenged 
on any of the grounds specified in Order XLVII, Rule 7. Assum- 
ing that a party can take advantage of the procedure prescribed 
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for challenging an order passed with jurisdiction, to vacate that 
order on the ground that it was passed without jurisdiction™ (as to 
which see'Abdul Rahiman Saheb v. Ganapathi Bhatta 1, the 
question is whether Order XLIII, clause (w) gives a right of 
appeal even in cases where the order is questioned on grounds 
other than those specified in Order XLVII Rule 7. I considered 


this question in a recent case, and I came to the conclusion, , 


though it was not necessary to decide the point, that clause (w) 
was not restricted to cases provided for by Rule 7 of the review 
order, On further consideration I think my former conclusion 
is wrong. Rule 7 of Order XLVII which-corresponds to 5. 629 
of the old code in terms allows an appeal against an order grant- 
ing a review on certain specified grounds. Under the Code of 
1882 an order granting a review was not one of the orders specified 
in section 588 corresponding to the present order XUJII and 
order granting a review was newly introduced by clause (w). 
The reason for this change is not apparent, if it was intended to 
allow an appeal only in cases provided for by order XLVIT Rule 
7. At the same time it is clear that to interpret clause (w) as 
allowing a general right of appeal would render clause 7 of Order 
XLVII wholly superfluous and I think such a construction 
should not be adopted unless it is necessary. Section 588 of 
the old code declared that an appeal lies from certain specified 
orders, among which an order granting a review was not one, and 
from no other orders. S. 629 allowed a limited right of appeal 
from orders granting a review. There was therefore an inconsis- 
tency and it may be to remove this that an order granting a review 
was added to the list of orders from which an appeal was allowed. 
But the language of the present Order XLIII is different, and the 
words from ‘no other such orders’ have been omitted and there was 
really no fear of any inconsistency between that order and Order 
XLVII, Rule 7 if clause (w) had been omitted in Order XLIII. 
However, as it is possible to read clause (w) and Rule 7 together, 
the one as allowing an appeal and -the other as prescribing the 
grounds on which an order granting a review can be challenged 
in appeal, I think that is the proper construction to be adopted. 

This is the view which has been taken in 2 cases in the Punjab 
Chief Court, in which however no reference is made to clause (w) 
of Order XLIII, in a case in the Patna High Court and in Calcutta 


E Pe pe ee dP oD eee iat en er 
* (See Kalipada Kerumakar v. Shekhar Basini Dasya, (1915) 24 ©. L. J. 285 
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and in this Court. Yusaf v. Naza1 Basheshat v. Ramkishan 2 
Sundar Mail v, Upendra Nath Seal,® Haricharan Saha v. Baran 
Khan 4 Aiyarappa v. Kajarat® Srinivasier v. Nataraja Iyer 6.” 

Then it was contended that the applicant was entitled to 
appeal from the final award passed on review under 8. 54 of the 
Land Acquisition Act and was not therefore entitled to apply for 


_a@ revision of the order granting a review. It is no doubt true 


`> that this Court would not ordinarily interfere in revision with 


orders which can be questionsd in an appeal from a final decree 
or set aside by a regular suit. Butitis only a rule for the exercise 
of our discretion and there is nothing to prevent this Court from 
interfering with an order from which no appeal lies if the ends 
of justice require our interference; and in cases where a party 
can obtain complete and effective relief by the expeditious and” 
cheap method of revision we may well grant that relief. At any 
rate this is not an objection so the maintainability of the petition. 
Whether we ought to interfere in this particular case is a cinerea 
matter and I shal] deal with it later. 

The substantial question argued was as to the power of -the 
Court exercising jurisdiction under the Land Acquisition Act to 
review an award passed by is. This in the absence of a specific 
provision would depend upon the nature of the proceedings be- 
fore the Court under that Act. The recent decisions of the 
judicial committee, beyond which it is unnecessary to go are 
clear authorities for the position that those proceedings are in the 
nature of arbitration proceecings and the conclusion reached is 
an award. In Rangoon Botatoung Company v. The Collector of 
Rangoon 7, the argument was that the proceedings before the 
Court were those in a reference and not in & suit and they termi- 
nated in an award and this was accepted by théir Lordships. In 
The Secretary of State for Fadia v. Raja Chelikant Rama Rao 8, 
Lord Shaw delivering the cudgment.of the Privy Council, ese 
ring to the nature of the Proceedings before the Court under the 
Land Acquisition Act said. “ The proceedings were from begin- 
ning to end ostensibly and actually arbitration proceedings.” In 
the course of the arguments in an application for special leave to 
appeal from the decision of the Bombay High Court in an appeal 
under the Land Acquisition Act their Lordships repeatedly pointed 
17 Punjab L. R. 1918 2. (1915) 32 I C 880. 


4 

3. (1916) I Patna L J.193. 4. (1918) I. u. R. 41 O. 746. 
5. (1914) 2L W. 62. 6 (1915) 2 L. W. 366. 

7. (1912) L. R 39 I. A. P. 197=28 M.L J. 276. 8. (1916) 31 M. I. J. 324. 


* [See also Tholen v. Kunhikatty, (1912) 24 M. L. J. 98—Rep.] 
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out that the decision was not a decree or order, but an award, 
The Special Officer Salsette Building Sites v. Dasabhai Bezanji 
Motiwala 1. Counsel for the respondent asked us not to look 
into the last case, as it was not reported in the authorised reports. 
It is a report made by counsel and we are entitled to ‘treat it as 
authentic. These observations are clear and conclusive on tha 


question. It is true their Lordships were there dealing with an ' 


award settling the amount of compensation payable for- the land 


taken, and not with a decision on the question of conflicting | 


claims to the land or to interests therein or the proportions in which 
the compensation money is.to be apportioned among the persons 
interested in the property acquired ; but I do not think any distinc- 
tion can be drawn in this respect. A decision on these questions 
appears to be as much an award as a determination of the value 
of the land acquired. S. 18 provides fora reference to ° Court’ at 
the instance of a party interested whether his objection be to the 
measurement of the land, the amount of compensation, the persons 
to whom it is payable or the apportionment of the compensation 
and S. 30 provides for a reference by the Collector if there is a 
dispute as to the persons entitied to the compensation or its ap- 
portionment. It is as on a reference under 8. 18 or 30 or under 
S. 32 that the court can take cognisance of any matter under the 
Act and it is quite clear that any determination by the court is not 
in the exercise of its ordinary Civil Jurisdiction. The ‘court’ for 
example may be any ‘Judicial Officer’ appointed for this purpose 
and he has the right to determine the matter referred to him 
under the Act, though the value may be far beyond his pecuniary 
Jurisdiction as an ordinary Civil Court. Curiously enough there 
ig no express provision as to what the court should do when a 
question other than the amount of compensation is referred to it, 


and Ss. 26 and 27 which prescribe what the contents of an award ` 


should be, do not say that the decision of the court on these 
matters should be embodied in the award; this is the more ree 
markable seeing that the legislature in repealing the old Act of 
1870 re-enacted S. 34 with modifications—that is the ‘present 
S. 96—but did not re-enact 5. 39. There can be no question 
however that the court to which’ the reference is made has to 
decide all the questions referred to it and that decision it is reas 
sonably clear is an award from which an appeal is specially 
allowed to the High Court under 8. 54 of the Act. Under the 
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Act of 1870 the amount of compensation was to be determined by 
a judge and assessors, while questions of title to or apportionment 
of the compensation was to be determined by the Judge sitting 
alone, Then there were two distinct sections providing for appeals 
in the two cases and appeals lay from the decision of a court other 
than a District Court to that court if the appeal was from a decision 
apportioning the compensation and if from a decision determining 
the amount of compensation if the amount did not exceed 
Rs. 5,000; if the amount exceeded Rs. 5,000 or if the first court 
was a District Court to the High Court. The Land Acquisition 
Act of 1894 abolished the system of assessors, set up the “court” 
as the sole authority to determine both the amount of compensa- 
tion and its apportionment in case of dispuie, provided for aa 
appeal to the High Court .in all cases whether the decision was 
one settling the amount of compensation ox its apportionment-or 
the persons entitled to it. The decision of the Court whatever 
may be its nature, whether passed on a reference under S. 18 or 
S. 30 or under 5. 32, whether the dispute was between the 
Government and the party interested or only among the parties 
interested ¿nterse is an awarc. This is the view taken in Shiva 
Rao v. Nagappa 1 Srematy Trinayant Dassi v.KrishnalalDe 2 Sheo 
Rattan khai v. Mohri 3 and in the Full Bench decision in 
Mahommad Alt Raja Avergal v. Ahammad Ali Raja Avergal + it 
was assumed that an order under S. 32 of the Act was an award. 

The decision then of the Court under the Land Acquisition 
Act being an award and not & decree or order of a Civil Court in its 
ordinary Jurisdiction, it is clear that unless the Court is specially 
empowered by statute, if cannot change its award on review. 
Counsel for the respondent contends—this is his main contention 
—that that special power is to be found in S. 53 0f the Act which 


by reference, mide the Code of Civil Procedure applicable to 


proceedings before the Cours under the Act. He says that Order 
47 of the Code must be taken to be one of the provisions applica- 
ble, as power to review is not inconsistent with anything con- 
tained in the Act; in fact he went further and contended that 
except for S, 54 every provision in the Code as regards appeals 
either from decrees or orders would be applicible to orders pass- 
ed by the Land Acquisition Court. I am unable to agree with 
this contention ; except for S. 5+ I think no appeal will lie from 
the decision of the Court and that section instead of qualifying or 


1. (1905) I. L. BR, 29M. 11°. ' 2, (1918) 17 C. W. N. 938. 
8 (1899) I L.R. 21 A. 854. - 4. (1932) I. L. R. 26 M. 287° 
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otherwise restricting the unqualified powers assumed to be given 
under S. 53, really confers a power of appeal which otherwise 
did not exist, I also think for the same reason that the view 
taken by the Calcutta High Court in Balaram Bhramaratar Ray 
y. Shamsunder Narendra | that an appeal lies to the High Court 
from every award irrespective of the Court which passed if or its 
value, is right and the opposite view taken in some of the decisions 
of the Bombay High Court, (See Ranchhodbhai v. Collector of 
Kaira, 2) is not correct. 


_ Turning to the language of S. 53, the provisions of the Code 
of Civil Procedure which are applicable are limited by the words 
‘proceedings under the Act” and before the “Court” which 
means the Court of the Judicial Officer specially appointed to 
whom references are made under oné or other of the seciions 
of the Act. Those words would exclude the provisions of 
the Code relating to appeals from the award as they are 
not proceedings before the Court and I think the provisions 


relating to review are equally inapplicable for as soon asa 


determination of the matters referred to'the Court is arrived ai 
by that Court and the award is made, all proceedings under the 
Act ‘before the Court’ is at an end. There are, it is to be observed, 
special provisions in the Act as tothe appearance of pleaders, 
representation of persons interested if they are not capable ož 
representing themselves, and services of notices, provisions which 
would scarcely be necessary if all the provisions of the Code of 
Civil Procedure were intended to be incorporated in the Act. 


I share the doubt expressed by Farran C. J., whether even 
under the new Act, proceedings by way of execution can be had 
to enforce the award, Nilkanth v. Collector of Thana, 8. In Nobin 
Kali Debi v. Banalata Debi, 4 the Calcutta Courts. enforced an 
order under Article 32 of the Land Acquisition Act by proceed- 
ings in execution, but authority was sought in S. 649 of 
the old code corresponding to 8, 36 of the new and not 
in 8. 53 of the Act. Thecase of Kishan Chand v. Jagannath 
Prasad, 5 and Bhandi Singh v. Ramadhin Roy ê relied on by 
Counsel for the respondents do not support him, for in those 
cases the procedure prescribed by the code was adopted in 
proceedings before the award was made and for the purpose of 

i. (1896) I. L. R, 28 ©. 526. 2. (1909) I. L R. 33 B. 871. 


8. (1897) I.L.R. 22 B.-802. . 4, (1905) I L. R. 82 6. 921. 
5. (1903) I. L. R, 25 A. 188. 0 6. (1908) 10 0. W. N. 991. 
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deciding the reference. In cases where an award is made without 
hearing a party interested and without giving him an opportunity 
of being heard, the Court may have the power, even apart from 
the provisions of Order IX to change or modify the award after 
hearing the party interested but this is not such a case.” Iam 
inclined to hold that the District Judge had no power to review 
his award and make a fresh one. 


' Are we then bound in revision under 8.115 of the Code to 
interfere with the order of the District Judge ? From what I have 
said already it will be clear that the petition is wholly without 
merits and in fact in the beginning of his argument, Mr. Sundram, 


© Counsel for the petitioner, frankly admitted that the portion 


of the compensation money which represented the Kanom 
interest was payable to claimants Nos. 8 to 11. In Ramaswami 
Chettiar v. R. G. Orr}, Sir Arnold White, Chief Justice felt 
compelled to interfere in revision with an order passed without 
jurisdiction where apparently the justice of the case did not require 
it, but in avery recent case, Sri Raghunatha Doss v. Maharajah 
of Jeypore 2, Spencer and Phillips, JJ. held, the Court is not bound 
to interfere in revision at any rate if such interference will result 
in injustice, -I agree. It is unnecessary to go so far as Beaman J, 
in Ismalj: v. Macleod 3 where he said “however ample our powers 
as a Court of extraordinary Jurisdiction may be, Courts in the 
exercise of superintending powers will not ordinarily interfere 
except in cases of grave and otherwise irreparable injustice.” If 
we interfere now, the respondent may not be in time to appeal 
from the original award and if he is allowed to appeal, the 
delay being excused, this Court must substitute the present award 
for the previous one. 


I therefore ‘ink this is not a fit case for our intetievanes 
and would dismiss. the. petition with costs. - 


A. V. V. 





* [See the observations of Lord Parker in The Bolivar ee 114 h: T. Rep. 
1005.] l 
1, (1902) 1. L. R. 26 M. 176 2, (1916) 81 M. D. J. 819. 

. 3. (1906) L L. R. 81 B. 138 at p. 142: 


d 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justico Oldfield and Mr. Justice . ee 
Aiyar. 


Verkatakrishnayya and another... 2nd and 5th accused in 
C. C. No. 4 0f 1916 on 
the file of the Court of 
the Joint Magistrate of 
Nandyal (Appts. in Crl. 
App. Nos. 41 and 42 of 
1916 on the fileof the 
Sesstons Court of Kur- 
nool.) 


Criminal Procedure Code, S. 418—Appeal—Right of—Joint trial—Non-— 


appealable sentence against some accused-and appealable sentence agamst one— 
Appeal at “instance of former—Maintainability—* Case’? in 5. 418—Meaning— 
High Court—Practice—Cilation of Rulings of Chief Court of Burma—Permissi- 
bility. . 

An appeal does not lie to the Sessions Judge or the District Magistrate at the 
instance of an accused against whom a non-appealable sentenca has been passed 


merely because in a joint trial of himself and others an appealable sentence has 
been passed against one of them. 


‘Che reference in S. 418 of Criminal Procedure Code to a case is nos to what 
in ordinary language is regarded for statistical and other purposes as one case but 
to the adjudication as against each of the accused. 


Tt'does not follow as a matter of course that because some of the accused 
tried-along with others are acquitted on the merits, others should necessarily have 
the benefit of the finding of tha Appellate Court. 


Rulings of the Chief Court of Burma oughé not to be allowed to be quoted. 7 
Public Prosecutor (E. R. Osborne) for the Crown. 
Accused not represented. __ 
The Court made the following 
Order :—The point for decision is whether an appeal lies to 


the Sessions Judge or the District Magistrate at the instance of a 


person against whom a non-appealable sentence has been passed 
on the ground that appealable sentences have been passed against 
others jointly tried with him. S. 413 of the Code of Crimi- 
nal Procedure speaks of an “ appeal by a convicted person in cases 
in which a Court of Session or the District Magistrate or other 
Magistrate of the First Class passed a sentence of’ imprisonment 
not exceeding one month only, or of fine not exceeding fifty 
rupees only, or of whipping only”. The argument is, that if in 
the case there is an Appealable sentence ‘against any one, the 
whole case is appealable. In our opinion, although for the sake 


* Or}: R. No. 558 of 1916. ` 24th October, 1916-. « 
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of convenience, the Code under certain restrictions, provides that 
there can be a joint trial it must be taken that there is a separate 
case as against each of the accused dealt with in the joint trial. 
Therefore the reference in S. 413 toacase is not to what in 
ordinary language is regarded for statistical and other purposes 


as one case, but fo the adjudication as against each of the accused. ` 


There can be no question that each of the convicted accused is 
entitled to prefer a separate appeal. There can be a number of 
appeals in that way. The moment that sentences are passed 
against each of the accused, the one case is split into a number of 
cases within the meaning of S. 418 of the Code, 

Mr. Justice Piggott has taken the view in Emperor v. Lal 
Singh} that if there is a single appealable sentence in the case 
the whole case is appealable. The learned J udge refers ta S. 408 
of the Code. The operative portion of that section provides that 
each of the persons convicted by an Assistant Sessions Judge 
shall have aright of appeal to the Court of Session. Proviso (b) 
says that if a sentence of more than 4 years is passed in the 
case, the appeal shall lie to the High Court. It is noteworthy 
that whereas the operative portion speaks of personé, the proviso 
speaks of cases. It was held in Palani Koravan v. Emperor 2 that 
if any one of the accused jointly tried with others is sentenced 
to imprisonment for four years, the appeal in the case of all the 
accused would lie to the High Court. The case although decided 
long ago, has not been ordered to be reported in the authorised 
reports. However that may be, we'do not think the same con- 
siderations apply to S. 413. We are not prepared to extend the 
analogy of 5. 408 to 8. 413 as Mr. Justice Piggott has done. 

Some rulings of the Chief Court of Burma were sought to 
be quoted before us. This Court has consistently refused to have ` 
such cases quoted’; and we think it is a wholesome rule. 

In Bombay, it has always been held that only persons on 
whom appealable sentences were passed had the right of appeal. 
See Reg v. Muliya Nena et al.3 and Reg v. Kalubhai Megna- 
bhar t, l ; 

In this Presidency also, the practice has been the same. We 
see no reason to depart from it now. The matter should be 
dealt with by the Legislature, if so advised. 





1. (1916) I. L. R. 38 A. 395. 2. (1907) 17 M. L. J. 248, 
8, (1868) 5 B. H. O. R. (Or. C.)24. 4. (1870) 7 B. H.C. R. (Cr. Cages) 85. 


i , 
Z $ l - , ] 
6 0 i ` P 
PART XXIL] THE MADRAS LAW JOORNAL REPORTS. 839°- 


‘We are, therefore, of opinion that the procedure of the  Ventata- 
Sessions Judge is wrong. ` On looking into the record, we think. — eka 
that the accused should be discharged. At the sāme time, we 
must point out that it does not follow as a matter of course, that 
because some of the accused tried along with others are acquitted 
on the merits, others should necessarily have the benefit of the 


finding of the Appellate Court. 
V. 


— ee oe Ė 


~ 


~ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i Present:—Mr, Abdur Rahim, Officiating Chief PUEROS and 
Mr. Justice: Seshagiri Aiyar. ; 
Ramasami Aiyangar >œ - - .. Appellant (Plaintiff). . 
De i i k? 
Govinda Iyer and another. 0N Respondents (Defendants). 


‘Iis pendens—Transfer- of Property Act, Ss. 52, 88, 89—Mortgage decree passed Ramasami 
under S. 88 of the Transfer of Property Act—Lig pendans continues till sale —Lease Aiyangar 
granted by morigagor after decree and prior to sale affected by lis pendens—Pay- v. 


ment of rent by lessee to niortgagor—Yhether lessse can have credit far—Provincial Aera 
Small Cause Courts Act, Schd. II., Art, 81—Suit for value of crops carried away by s 
judgment-debtor after sale and before purchaser ts put in possession—Suit not 

, cognizable by Court of Small Causos—Claim of ordinary civil nature combined 
with ‘one ‘of small cause nature—Jurisdiction of ordinary Civil Courts—Second 7 


appeal. 

In cases of mortgage suits, the property continues sub ject to tis pendens even 
after the passing of a mortgage decres under S. 83 of tha Transfer of Property ACN 
until the actual gale is effected. 

Where after the date of the mortgage-decree under S. 88 and before sala the 
mortgagor lets the land on lease, the leasa is affected by lis pendens. ; 

Where the mortgagor when he go lets the property takes advance rent from 
the lessee, in a suit by the auction purchaser, for mesne profits, the’ lesses cannot 
plead payment to tha mortgagor but must pay the rent for the period he was in 
possesion of the propefty to the purchaser. A person who obtains a lease when a 
a lis subsists takes considerable risks and if he pays money under it, he cannot 
resist the right of tha purchaser, whatever may be his vigata to get back the money a 
from his lessor. 

_ A- sui$ for the recovery of the value of crops cut and carriel away from the 
land purchased in execution ' subsequent to the dite of execution sale and prior 
to taking possession thereunder is one falling under the second portion of Art. 31 
of the 3nd schedule of the Provincial Small Causes Courts Act and as such is not 
cognizable by the Court of Small Causes. 

Venkoba Rao v. Muthy.Aiyar } dissented from, Ann amalai v. Subr amanyam 
Raghava Reddy v. Krishna Reddy 8, 3, and -Rama Aiyar v. Swaminatha dei: 











followed. | 
* S. A. No. 1409 of 1914. | — 15th September, 1916. 
1. (1907) 18 M. L. J. 88. 2; : (1892) I. L. R. 15 M. 298. 


3 (1912) 23 M. L. J. 198 ~^ 4. (1911) L In, R., 35 M. 726 
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— 


_If a claim is partly within the jurisdiction of the regular Court and partly 


_ Within the jurisdiction of the Small Gauses Courts, the plaintiff is entitled fo 


bring a suit for the consolidated amount in the ragular Courts. Hence a second 
appeal will lie from a decision in such a suit. f 


Second Appeal against the decree of the Court of the Subor- 
‘dinate Judge of Trichinopoly in Appeal Suit No, 406 of 1913, 
preferred against the decree of the Court of the District Munsif of 
Srirangam in Original Suit No. 54 of 1912. 


T, R. Venkatarama Sastri with V. S. Govindachart and — 
V. S. Kallahiram Aiyangar.for Appellants. 
- K. S. Ganesa Aiyar with-T. V. Muthukrishna Aiyar for 
Respondents.. i 


The Court (Seshagiri Aiyar and Bakewell, JJ.) delivered the 
following 
Judgment :—Seshagiri Aiyar, J—Mr. Ganesa Aiyar takes 
the preliminary objection that the suit is for damages below 
Rs. 500 and that consequently there is no second appeal. In order 
to understand the nature of the suit, it ought to be stated that the 
plaintiff purchased the properties in suit in auction in September 
1908. He was putin possession on the 15th January 1909. 
Exhibit D, the attakshi says that on.the date of the delivery, 
tuvarai crops upon a portion of the property had been removed 
away and that the purchaser was put'in possession of the lands i 
and the crops on the remaining property. In the plaint, the 
plaintiff says that his cause of action for the harvested crops arose 
on the 3rd January 1909 and for the crops cut and carried away 
since delivery in February 1909. So far as the claim for the 
harvested crops is concerned, it is taken away from the cognisance 
of the Small Cause Court by the secand part of article 31 of the 
second schedule to the Provincial Small Causes Courts Act. It 
would bea claim for an account whick under the ruling in Savari- 
muthu v. Aithurusu Rowther 1 is triable only by the regular 
Courts. As regards the claim for the subsequent cutting and 
carrying away of the crops, if is no doubt a claim for damages ` 
which are within the cognisance of a Small Cause Court. . We 
agree with the decisions in Annamalai v. Subramanyam? Ragha- 


~” 
` 


-va Reddy v. Krishna Reddy 3 and Rama Aiyar v. Saminatha 


Aiyar +. We think the decision of Munro, J. in Venkoba Rao v. 
Muthu Aiyar 5 is not correct and we are not prepared to follow 
it. Ifa claim is partly within the jurisdiction of the Regular 
Courts and partly within the jurisdiction of Small Cause Courts, 


1. (1901) I. L., R. 25 M. 108=11 M. L. J. 28. (F. B), 
2. (1892) I. L. R. 15 M. 298. 3. (1912) 28 M. D. J. 198. 
4. (1911) T. L R. 85 M. 726. 5 (1907) 18 M. L. J. 88. 
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there can be no question that the plaintiff is entitled to file a suit 
for the consolidated amount in the Regular Courts. It is in this 
view we hold that the suit was rightly brought in the District 
Munsif’s ‘Court and that a second appeal lies. We overrule ihe 


preliminary objection. On the merits the question is whether the . 


lease for 3 years granted by the judgment-debtor is binding on 
the auction-purchaser. There are two aspects of this question. 
(1) Does lis pendens continue in a mortgage suit up to the sale of 
the property ? and (2) if it so continues, is the purchaser affected 
to his prejudice by the outstanding lease? The views held by 
the various High Courts have not been uniform. Therefore, ib is 


desirable to examine the principles on which the us is mads to ~ 


depend in such cases. It is clear that until decree in a mortgage 
suit any dealing with the property mortgaged will be effected by 
lis pendens, If by virtue of the mortgage decree, the property is 
regarded as being under attachment till the sale takes place, on 
the analogy of S. 64 of the Code of Civil Procedure, private 
dealings can be avoided by persons claiming under the decree. 
It was suggested for tke respondent, that when an order for sale 
is made the dis ceases. The effect of this contention will be to 
enable the judgment-debtor to deprive the purchaser of possession. 
He can grant a perpetual lease and thus render it impossible for 
the auction-purchaser to get possession of the property. I think 
the sounder view is to hold that the property continues to be 
subjected to lis pendens until the actual sale is effected. 


Now as to the authorities. , In Kolluri Nagabhushanam v. 
Ammanna 1, it was assumed without discussion that the lis 
would daua up to sale. In Malltkarjunadu Setti v. Linga- 
murti Pantulu etc. 2, there is an obiter to the effect thas the 
principle of Salt v. Cooper 3, would apply to India. The rights 
of a mortgagee under the English law are so different from 
those of a mortgagee in this country that it is not safe to apply 
the English analogy here. In Calcutta, there is a course of 
decisions enunciating the view that lis pendens affects the 
mortgaged property up to sale. See Surjuram Marwari v. Barham- 
deo Persad +, Bhagwan Das Khettiry v. Nilkanta Ganguls 5, 
Kissorylal Chowdhury v. Raja Sewbue Bogia >, Madaneswar 


1. (1880) I. L. R. 8 M. 71. 

2. (1900) I. D. R. 95 M. 244 at p. 278=12 M. L. J. 279 (F. B.) 

3. (1880) 16 Oh. D. 5t4. 4, (1906) 2 C. L. J. 288. 

5. (1904) 9 C. W. N. 17L 6. (1909) 18 G. W. N. 787 
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Singh v. Mahamaya Prosad Singh 1, Brajah Nath Pal v. 
Joggeswar Bagchi? -and Modan Mohan Singh v. Rajkishori 
Kumari 3. In Allahabad the same view is taken: Thakur 


‘Prasad v. Gaya Sahu 4, and Chuni Lal v. Abdul Ali Khan 5. 


The view taken in Bombay does not commend itself to me. . In 


Shivajuram v. Waman 6, while holding that the lis continues 
-after decree, the learned Judges say that its effect would depend 


‘upon the continuance or subsistence of execution applications. 
Samal v. Babagi 7 istothesame effect. All the authorities are 
reviewed in Bhoje Mahadev Parab v. Gangabai 8, Mr. Justice Bat- 
chelor says that if execution proceedings are not taken, there can 
be no contentious suit or proceeding. The decree in question was a 
maintenince decree which created a charge. The learned Judge 

seemed inclined to hold that the case of a mortgage decree may be — 
different. Mr. Justice Shah says that if there was a considerable 
interval between the passing of a decree and of an application 


‘to enforce it, the ds cannot subsist all the time. The effect of 


the Bombay rulings isto make the lis depend‘ not upon the 
subsistence of the decree in the suit, but upon the active 
prosecution of applications for enforcing it. With all deference 


T am unable to follow this reasoning.’ The essence of the 


doctrine is that the- property in. dispute is the subject-matter 
of.a suit. .There is no attachment in the case of mortgage decrees 
and all that is claimed in execution is to carry out the terms of 
the decree. Therefore it is the fact that the property is directed 
to be sold that is the basis of the doctrine of lis pendens and 
not the fact that applications are prosecuted to enforce the terms 


„of the decree. The proceedings in question continue the mort- 


gage suit up to sale (see Kerakoose v. Brooks 9). Iam, therefore 
.of opinion that at the time of the sale to the plaintiff the prope 
was subject to lis pendens. 


— 


On this conclusion the point. pressed by Mr. Venkatarama 
Sastriar arises that his client is entitled to mesne profits 
from the date of the sale. We think that in estimating the 
profits, the amount of rent secured on the property by the 


‘judgment-debtor may be ‘taken as. the amount payable to 


* 1.. (1911) 15.0 W. N. 672. . 2. (1908):9 C; LJ. 346. 
8, (1912) 17 C. L. J. 884- - -- -- x4, (1998) I. L. R. 20 A. 849. 
5. (1901) I. L. R. 28 A. 881. 6. (1897)-I. L. R. 22 B, 939. 
7. (POU . R: 28 B. 861. 7 ` 8. (1918}I. L. R. 87 B.'621. 


9. - (1860) 8 M. L A. 389. at 841, 
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the plaintiff. Mr. Ganesa A‘yar contended that in esti- 
mating that amount, payments made to the judgmeni-debtor 
should be credited against the purchaser. His argument was 
that as leases of this kind are resorted to in the usual course 
of management, any equities subsisting between the lessor 
(Judgment-debtor) and the lessee nust bind the auction purchaser 
as well. I am willing to concede that a lease of this nature is 
within the powers of an ordinary and prudent owner of property. 
Radhika v. Radhamant,1 and Subharaéa vy. Sitarama Raz? 
support this position. But the further contention that the 
purchaser is affected by the equities against the Judgment-debtor 
is not consistent with the languags of Section 52 of the Transfer 
of Property Act. . Subharazav. Sttarama Raz? isa peculiar 
case, In that case the purchassar claimed rent and not mesne 
profits, and he prayed for the whole amount against the tenant, 
with an alternative prayer against the Judgment-debtor for the 
amount recovered by the latter from the tenant. The actual 
decision in that case was perfectly ight on the frame of the plaint. 
I do not think the learned Judges intended to lay down either 
thatthe purchaser is bound to inplead the Judgment-debtor or 
that he can have his claim for the payment made to the 
Judgment-debtor only against the latter. Prima facie, the purcha- 
ser is entitled to look to the person in possession from the date 
that title accrued to him, for mesne profits or damages. The pay- 
ment in advance under the lease, although it may be the usual 
course adopted as between lessor end lessee should not drive the 
purchaser to seek his. remedy against a person fo whom the money 
was paid, A person who obtains a lease when the lts subsists takes 
considerable risks, and if he pays money under if before he had 
enjoyment of the land, he cannot resist the right of the purchaser 
whatever may be his nen 1o get back the’ RES from his 
lessor. 


For these reasons, I hold taat the purchaser is entitled to 
the proportionate share of rent secured under the lease of the 
property in dispute. We direct the Subordinate Judgs to return a 
finding as to the amount recoverable by the plaintiff on the 
footing of our judgment. Finding should be submitted on the 
evidence on the record in 6 weeks and 7 days will be allowed for 
filing objections. . 

1. (1888) I. L.R. TM. 96. o 2. (1915) M, W. N. 174. 
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Bakewell, J :—The plaintiff is the purchaser of certain land 
sold by the Court under a mortgage decree dated 24th September, 
1902 which directed the defendants to pay the amount found to 
be due, and that in default of payment before the specified day 
the mortgaged property should be soli and the proceeds of sale 
be paid into Court and applied in payment of the amount of the 
decree, and that any balance should be paid to the defendants and 
any deficiency should be realizable from the first defendant and 
the other properties of the defendants. The decree thus followed 
the form prescribed by S. 88 cf the Transfer of Property Act, 
1882, and also contained a declaration of the liability of the defen- 
dants for any deficiency of the sale proceeds in respect of which a 
subsequent decree might be passed undar S. 90. 


The first defendant appears to have remaimed in possession* 
of the mortgage property and during some abortive proceedings 


for the sale thereof granted a lease, dated 4th April 1907 to the 
2nd respondent in the present proceedings. 


On the 21st April 1908 an application was made for the sale 
of thé property, and a sale was held on 2nd September 1908 and 
confirmed on 2nd December 1908, and possession was delivered 
to the purchaser, the appellant on 15th January 1909. 


In this appeal the question has been arenes whether this 
lease is valid as against the purchaser. 


The difficulty of the question arises from the fact that the 
High Court made no rules of procedure under S. 104 of the 
Transfer of Property Act anë the Courts have therefore been 


‘ obliged to apply the rules relazing to the execution of decrees . 


contained in the Code of Civil Procedure, 1882. The provisions 
of the Code relate primarily to decrees for money and follow the 


principle of the English Commcn Law that a decree for money 


terminates the litigation, and tkat the decree-holder must initiate 
further proceedings to enforce it; but whereas under the Common 
Law the writ of execution is issued to an executive officer of the 
Crown, under the Code the Ccurt its2lf executes the decree in a 
manner analogous to the procedure whereby the Court of Chan- 
cery sold property and distribuied the sale proceeds among the 
persons entitled thereto during the course of a suit. Under the 
English Chancery Practice an astion for foreclosure or sale conti- 
nues until an order absolute for foreclcsure is made, or if an order 
for sale is made unti] the property is sold and the proceeds are 
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-paid to the parties ; and the High Court of Calcutta has in 
, effect followed this procedure which also obtains on the original 
side of this Court under its special rules of practice. 

The form of decree prescribed by 8. 88 of the Act contem- 


plates alternative events, the defendants may or may not pay the — 


amount due into Court, and under 8. 89 of the Act the Court 
ascertains which event has happened and in the first alter- 
native it may award a further sum to the decree-holder as “costs 
of suit” (5.94) and deliver possession of the property to the morta 
gagor: in the second alternative the Court is directed on the appli- 
cation of the-party to pass an order which has a result not etated 
to be effected by the decree under section 88, namely, that the 
mortgagor’s right to redeem and the mortgagee’s security are both 
extinguished. It is a fundamental principle of procedure that 
a court shall not alter or add to its decree wherein the 


rights of the parties are merged, whereby it becomes func- 


tus officio, bat the provisions of section 89 contemplate 
that the court retains a control over the suit whereby it 
may add to the terms of the decree passed under section 88. 
Neither of these sections deals with the personal liability cf the 
mortgagor under his contract, but under section 90 after a sale has 
been held and the net sale proceeds have been acertained and 
found to be “ insufficient to pay the amount due for the time 
being on the mortgage,” which will include “such costs of suit as 
have been properly incurred by him (the mortgagee) since the 
decree for foreclosure, redemption or sale up to the time of actual 
payment” (S. 94), the court may determine whether - the balance 
is legally recoverable from the defendant otherwise than out of the 
property sold and pass a “decree” for such sum; the court may 
therefore adjudicate upon the rights of the parties under their 
original contract even after the first: decree passed under S. 88 
and pass a further decree. These are not powers ordinarily, 
` exerciseable by a court executing a final decee, nor such as may 
be reserved by a Court for disposal in proceedings in 2xe- 
cution, and the power expressly given to the court to pass a 
decree implies the continuance of its jurisdiction inthe suit. For 
these reasons, if the case had been res integra I should have been 
prepared to hold, in accordance -with the argument of Moore, J. in 
his judgment in Mallikarjunadu Setti v. Lingamurti Pantuvu 1, 
that mortgage suit remains pending until the rights of the partien 
i. (1902) I. Ù. R. 95 M.. 244=12 M. L. J. 279 
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are finally adjusted, that is until the sale moneys are distributed, 
or a final decree is passed under 8. 90. It has, however, been 
decided by the majority of the Fcl! Bench of this court in that 
case that a decree under S. 88 is the final decree in a mortgage 
suit and all subsequent proceedings are in execution thereof, and 
it follows, I think, that the contentious suit in which a right to 
this immoveable property was in question ceased to be actively 
prosecuted within the meaning of S. 52 of the Transfer of 
Property Act when the decree of 24th September 1902 was passed. 
It does not appear that there was any contentious proceeding 
thereafter. I am of. opinion, therefore, that the lease in question 
does not fall within this section. The question remains, what is 
the effect of the decree under S. 88 upon the rights of the parties? 
It seems to me that it must be regarded as finally determining 
their rights in the property, and as providing that in a certain 


event, that is default of payment sy the mortgagor before a certain 


specified day, the parties shall have no right in the property, but 
only an interest in the proceeds of the sale thereby directed. In 
fact it operates as conversion-of the property in the same manner 
as an order for sale of the Chancezy Division operates as a conver- 
sion of real property into persoralty. [See Fauntleroy v. Beebe 1 
Dodson Inre: Yates v. Morton and Bangess v. Boosh 2|; the property 
itself remains in custodia legis, n> attachment is necessary, and no 
disposition by- either party can affect the order of the Court that 
the subject-matter of the suit as it then stood shall be sold. It is 
obvious that, as pointed: out by the learned vakil for the appellant, 
any construction whereunder either party retained a power of dis- 
position over the mortgaged property would afford an opportunity 
of interminable litigation, against which the Court will certainly 
struggle. 

For these reasons I ain of cpinion that the sale by the Court 
and its subsequent confirmation transferred to the purchaser the — 
rights of the parties as they existed at the date of the decree and 
therefore free from the lease subsequently created by the mort- 
gagor. I agree with the order proposed by my learned brother. | 


OAS. | i 


d . A - ie eet a, oe 


1l- D. R. (1911) 2 Ch. 257. y 3. (1908) 2 Ch. 638, 648. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Ayling and Mr. J ustice Srinivasa 
Aiyangar. 


Neelakanta Row and others ` 2 Appellants* (Plaintiffs). 
v. 
Narayanaswami Aiyar ; ‘Respondents (Defendants 
and others. f , 4, 5, 6, and 8 to 12.) 


Limitation Act of 1871, Aris. 142, 145—Applicability—Reversions:” s suit for 
possession after death of daughter of last male owner—Adverse possession as agamst 


daughter from 1865, date of death of widow of last owner—Suti within 12 years’ 


from date of death of daughter—Limitation—Cause of action—Waidow o7 -other 
female—Advers3 possession agaimsi— Effect on reversioners —Difference between 
Acts of 1859 and 1871, Limitation Act of 1871, Art. 142—Limitation Act af 1877: 
Art. 141—Difference in scope. z 

In a suit instituted on Tth Decamber 1912 by the reversionary heirs of R. E- 
for the recovery of his properties fram the defendant, an alienes thereof from tho 
widow of R. E., it appeared that the widow died on 21st April 1865 leaving a 
daughter Sand that S died within 12 years of the date of the institution of the 
suit. The defendant pleaded that the suit was barred by limitation inasmuch 
as his possession became adverse to S from 1865, the date,of the death of the 
widow, and as 12 years elapsed before the coming-into force of Act XV of 1877 
the adverse possession against S must ba taken to have been adverse to the plain- 
tiffs also. 

Held that, even if art. 142 of Act IX of 1871 did not apply to roversioners 
in the.position of the plaintifis, art. 145 of that Act would apply, that inasmuch 
as plaintiffs did not claim from or through S, the possession of the defencant did 
not become adverse to them till the date of the death of S, and that the suit was 
not therefore barred by limitation. Diference between the Act of 1859 and that 
of 1871 in regard to the efiect on raversioners of adverse possession as against 
the widow. 


Appeal against the decree of the Court of the ‘Subordinate 
Judge of Tanjore in Original Suit No. 56 of 1912, 

T. R. Ramachandra Asyar and T. R. Krishnaswami Aiyar 
for Appellants. 


L. A. Govindaraghava Aiyar and S. Muthiah Mudaliar for 
Respondent. 


The Court delivered the following - 

Judgment :—The plainiffs as reversionary heirs’ of one 
Ramachandra Ekanadha brought this action to recover certain’ 
immovable property, the subject of this appeal, sold by Jamra Boi 
the widow of the last male owner. Ramachandra Ekanadha the 
last male owner died in 1833 leaving his widow Jamna Boi and 
a daughter Soma Boi, then an infant oftwo years or thereabouts. 
The sale was made to six persons in equal shares by six separate 
. gale deeds on the 4th October 1860. The ‘10th defendant the 
principle contesting defendant -(whom we shall hereafter call the 

* A. No. 806 of 1914. 3rd August, 1916, 
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defendant) has now acquired the whole of the properties now in 
dispute through several intermediate sales from the alienees of 
the widow. The learned Subordinate Judge in the Court below 
has dismissed the plaintiffs’ suit in respect of these items on the 
ground that the sales were made by the widow to get money to 
pay for debts borrowed by her for the expenses of the marriage of 
her daughter and for the cultivation expenses of some of her lands 
which had been affected by floods. The plaintiffs appeal and the 


‘principal question now is whether the finding of the Subordinate 


Judge on this matter is correct. The evidence as to the necessity 
for the sales is that of defendant’s witnesses 6,13 and 15 who 


' were all examined before a Commissioner, 16th witness for the 


defendants being one of the original alienees. As they were all 
examined on commission we are in as good a position as the trial 
Judge to decide on their credibility and we have come to the 
conclusion that the evidence does not satisfactorily prove that the 
sales were made for the purposes found by the lower Court. 

[After discussing the evidence the Judgment proceeds]. 

The sales no doubt took place a very long time ago; but 
making all allowance for the meagreness of the evidence owing 
to the long lapse of time and for lapse of memory of old men 
who are called as witnesses we are not satisfied that the 10th 
defendant on whom the burden lay has proved that the sales 
were made for purposes binding on the estate. We must hold. 
that the sales are not binding on the reversioners. 

The learned pleader for the respondents however sought to 
sustain the judgment of the lower Court, on a new ground which 
was not raised in the lower Court, viz., that the plaintiffs’ suit 
for the recovery of the items the subject of appeal is barred by 
limitation. To make the point clear it is necessary to state a few 
dates. The widow Jamna Boi who sold the property died on the 
21st April 1865, the daughter Soma Boi who succeeded her died 
on the 27th June 1901, and this suit was instituted on the 7th 
December 1912. It is clear that so long as the widow was alive 
there can be no question of limitation for a suit by the rever- 
sioner, But it is said that on her death in 1865 the possession 
of the alienees became adverse to the daughter Soma Boi and as 
12 years elapsed before the coming into force of Act XV of 1877, 
which for the first time enacted a special articlefor the institu- 
tion of a suit by a Hindu after the death of a Hindu female 
enlarging the scope of Article 142 of Act IX of 1871 which pro- 
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vided for a sujt on thé death of a Hindu widow only, the' ad- 
verse possession against Soma Boi must be taken to have been: 


adverse to the reversionersdlso. It is argued that although’ 12 
years had not elapsed from the death of the widow when Act IX 
of 1871 came into force, as that act provided a special period 
of limitation only for a suit to be instituted by a Hindu on the 


death of a Hindu widow, and as'Soma Boi who would have bean 


entitled to sue the alienees had allowed her “right to become 
barred the right of the present plaintiffs must be taken to have 
been extinguished along with the title of the daughter, as she 
represented the inheritance. We cannot agree with this conten- 


tion. It isno doubt true that if the 12 years period had run out 
before Act IX of 1871 came into force, not merely the daughter’ 


but also the reversioners would have been barred under Act XIV 
of 1859, Raghava v. Sambasiva 1 (over-ruling on review Samba- 
siva v. Raghava 2). But the scheme of the previous Limitaticn 
Act was altogether changed when Act IX of 1871 was passed. 
Even if Article 142 of Act IX of 1871 did not apply to rever- 
gioners in the position of the present’ plaintiffs, the article which 
would be applicable to asuit by the reversioners in the absence 
of a special article, would be Article 145 of Act IX of 1871 corres- 
ponding to Article 144 of the later Acts which gives 12 years 
from the time when the possession of the defendants became 
adverse to the plaintiffs. The contention for the respondenig 
is that the possession of the defendants which was adverse to 
Soma Boithe daughter was necessarily adverse to the reversioners 
as Soma Boi represented the inheritance and that the reversioners 
must be deemed to be persons claiming from or through Soma Boi, 
The question then is whether the plaintiffs claim from or through 


Soma Boi. The Privy Council in Rumchor Dos v. Parvathi . 


Bai 8 distinctly laid down that reversioners are not persons clain- 
ing from or through a fema’e heir so as to make possession adverse 


to her and adverse to the reversioners and that adversa- 


possession against reversioners began only from the time when 
they became entitled to possession. The exact question now 
raised came up for decision before the Calcutta High Court in 
Srinath Kur v. Prosunno Kumar Ghose 4 and a Full Bench cf 
that Court had no hesitation. in_ holding ..that_.reversioners wera 





1. (1891) 1 M. L.J. 892. . 2 (1890) I. L.-R..18 M. 512. 
3. (1899) I. L. R. 23 B. 726. 4 (1888) I. L. R. 9G. 934. 
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not barred. Seealso Kokiwmont Dassia v. Manic Chandra 
Joaddar ! and Braja Lal Sen v. Jeban Krishna Roy ?. It has 
been held by this Court in Konsharla Venkataraman v. Kogonti 
Venkataramiah 3 that the time allowed for an action by an adopted 
son to recover possession of immovable property held adversely to 
his adopting mother was 12 years from the date of his adoption. 
There is no specific article in the Limitation Acts of 1871, 1877 
or 1908 for a suit-by an adopted son and the article applicable is 
the residuary Article 144. . Tke learned Judges had no hesitation 
in holding that the adverse possession of a trespasser against the 
widow was not adverse possession against the adopted son and 


` that there can be no adverse pcssession till the adopted son became 


entitled to possession, that is, on his adoption. We think the 

principle of this decision applies to this case. It is no doubt true 
that in Srinath Kur.v. Prosuano Kumar Ghose * reference. was 

made to the articles applicable to remaindermen and reversioners-— 
terms scarcely applicable to th2 so-called reversionary heirs to a 
deceased Hindu male, who hare no estate so long as the heiress is 

alive—and no reference is made to Article 144, the residuary 

article in respect of suits for immovable property It may also be 
noted that Seshagiri Aiyar J. in the latter case cites Sambasiva 

v. Ragava 5 as authority for his position without noting that 
that case had been overruled on review. We think however the 

principle is not affected by this. The case of P. Jagannatha Rao 
v. Rama Doss, ® does not affect the present question, as there 
the question related to the office of trustee in which the widow 
had no beneficial interest ; in fact that very case recognises the 
principle that adverse possession against the ultimate reversioner 
does not begin till he is entitded to possession. 


We must therefore reverse the decree of the Lower Court and 


` decree the plaintiffs’ suit in respect of the properties the subject 


of the appeal with costs here and in the Lower Court. The 
plaintiffs are also entitled to mesne profits from the date.of the 
suit at the rate fixed by the Lower Court. 





A. S. V. 
1. (1885) I. L R. 11 C. 791. 2. (1898) I. L. R. 26 O. 285. 
3. (1914) 27 M. L. J. 569. 4. (1883) I. L. R. 9 ©. 984. 


5. (1890) I. L. R, 13 M 512. 6. (1904) I. L. `'R. 38 M. 197. 
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IN THE ae COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction), i 

Pae :—Mr. Abdur Rahim, Officiating Chief IET and 

Mr. Justice Phillips.. 


V. Ramaswami Aiyar . ii Appellant ; 
v. ; 
Gnanamani Nachiar ... Respondent. 


Stamp Act, Ss. 5, 6, Sch. I, ae, 1, 55—Acknowledgment of a debt—Release 
—Instrument falling under both heads—Stamp duty payable thereon— Principal 
and agent— Settled accounis—When can be reopened. 

Where in the account-books of the agent, it was entered first :—“ Dua to me 
(the agent) Rs. 24,850-12-4” and underneath the details of items due to cther 
persons and at the foot a statement in these words. ‘‘ The balance of the lia kility 
is made up of moneys advanced by my agent...on my behalf. The -above does not 
` include interest due on'them.’’ ‘‘I have examined the several items of account 
entered herein in detail and I find them to be correct. I hereby release my agent 
..- from all claims to account against him by me or any one claiming under or in 
trust for me.... I hereby acknowledge the correctness of every one of the i items 
of EE TR ” ; and underneath the signature of the principal. ; 

Held: The words: ‘‘Due to me” followed by the endorsement ‘' tha balance 
of liability ’? amount to an acknowledgments of a debt under Art. I, Sch. Iof the 
Stamp Act and should be stamped with a one anna stamp. 


Held further : The words “ the above does not include interest dus on them” 


do not imply a stipulation to‘pay interest. 

Per The Offg. Chief Justice : As the document deals with ‘iste matters, being 
a release falling under Art, 55, Sch. I of the Stamp Act, in the latter portion and 
an acknowledgment i in the Fone portion of it, it should be, stamped in accordance 
with'S. 5 of the Act. 

Per Phillips, J. Inasmuch as ie recital as to release relates only to 
items in respect of which acknowledgment is given, the two matters are not 
distinct within the meaning of 8. 5 of the Act. Nor does the document come within 
the terms of S. 6, as reading if as a whole, the document cannot be said bo come 
within the definition of both ‘‘ release ” and ‘' acknowledgment”. 

The Court will reopen a settled account and not merely surcharge and falsify 
where the accounts have been shown to be erroneous to a considerable extent both 
in amount and in the number of items or where a fiduciary relation exists anda less 
considerable extent of errors is shown or where a fiduciary relation exists and one 
or more fraudulent errors or omissions are shown. 

On appeal from the judgments of the Hon'ble Mr. Justice 
Bakewell, dated the 26th and 29th days of March 1915 in the 
Ordinary Original Civil Jurisdiction of this Court in Civil Suit 
No, 214 of 1914, 


C. P. Ramaswami Ayar and A. Duraiswami Atyar for 
Appellant. 


T, Narasimha Aiyangar and A. Suryanarayamah for the: 


"Respondent. . 
* 0. S.A. No. 51 of 1915. 8 l „17th August 1916. 
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. The Court delivered the following 

Judgments :—The Officiating Chief Justice : —This Appeal is 
from the judgment of Bakewell, J. dismissing a suit instituted by 
one Mr. V. Ramaswami Aiyar against the Zemindarni of Sivagiri 
to recover a sum. of Rs. 48,116-12-4. The late Gemindar, 
whose mother is the defendant, appointed the plaintiff by powers- 
of-attorney dated the 3lst July 1911 and 31st October 1912, his 


agent to manage his affairs at Madras and elsewhere excepting 


the Zemindari itself. The plaintiff founds his claim to the extent 


of Rs. 31,000-12-4 on the basis of accounts settled between him 


and the late Zemindar on the 14th October. 1913 showing this 


‘amount to be due to him for remuneration of services rendered by 


him and for moneys advanced by him to the Zemindar from time 
to time. Of the balance Rs. 12,741-10-0 consists, he says, of 
various sums of money which he paid to certain creditors of the 
Zemindar after his power-of-attorney was cancelled (that was on 


15th October 1913) and which have not been. recouped to him. 


He paid those debts as he had incurred liability for them on behalf 


of the Zemindar. The rest of the amount claimed is on account 


of interest on these sums at the rate of 12 per cent. per annum 
which he alleges the Zemindar had agreed to pay. 

It is alleged in defence that when the Court of Wards 
handed over the Zemindari of Sivagiri to the deceased Zemindar 
in April 1910 there was a saving of about 8 lakhs of rupees 


„but that about the middle of 1911 he came under the sinister 


influence of -the plaintiff who acquired considerable ascen- 


‘dancy over him, with the result that the Zemindar went on 


contracting large debts.’ The powers-of-attorney mentioned in 
the plaint were procured from the Zemindar by means of fraud 
and undue influence, not for ary lawful or legitimate’ purpose, 


-but for contracting large and unnecessary debts so that the plain- 


tiff might enrich himself at the expense of the Zemindar. The 
written statement goes on to state that about September 1918 
some friends and relations of tae Zemindar finding that he was 
going from bad to worse under the influence of the plaintiff pre- 
vailed upon him to dimiss the plaintiff from his service and to 
renounce his company. As regards the settlement of account, 
the deed of release and the power-of-attormey executed by the 
Zemindar on the 14th October 1913, it-is stated that his signa- 
tures to these documents were obtained in suspicious circum- 
stances when the Gemindar had no proper and independent 
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advice. The so-called settlement of account is impeached as false | 


and fraudulent. It is stated that the plaintiff never rendered 


account to the Zemindar and the latter never looked into any- 


accounts ; that the accounts relied on contain fraudulent omissions 
and false debits amounting toa considerable sum as set out in the 
schedule attached to the written statement. The defendant 
charges that if an account be directed by the Court the plaintiff 
will be found to be liable to the defendant for not less than a lakh 
of rupees. The entire accounts commencing from dlst July 
1911 to 13th October 1913, that is more .than two years, and 


relating to about six lakhs of rupees are contained in 73 pages of 


a small book marked as: Exhibit E. Page 69 shows that the 
amount to the debit of the Zemindar on the 13th October 1913 
was Rs. 3,58,140-12-4 and that to his credit Rs. 1,43,290-0-0 
so that the total indebtedness of the Zemindar is stated at 
Rs. 2,14,850-12-4.' At the top of the next page, i.¢., 70, is the 
entry “due to me (i.e, to the plaintiff himself) Rs, 24,850-12-4 
then underneath there appear ‘ details’ consisting of four items 
of Rs. 40,000, 45,000, 25,000 and 80,000 as being due to other 
persons. At the foot there is a statement in these words: “ The 
= balance of the liability is made up of moneys advanced by my 
agent Mr. V. Ramaswami Aiyar from time to time on my bekalf. 
The above does not include interest due on them.” At page 71 
it continues: “I have examined the several items of account 
entered herein in detail and I find them to be correct. I hersby 
release my agent Mr. V. Ramaswami Aiyar from all claims to 
account against him by me or any one Claiming under or’ in 
trust for me and from all claims, actions and demands whatso- 
ever in respect of the said receipts and disbursements. I hereby 
acknowledge the correctness of every one of the ifems of expendi- 
ture.” Underneath is the signature of the Zemindar. At she 
next page Rs. 2,14,850-12-4 is carried forward, to. which is added 

“ salary from May to September 1913 Rs. 3,750” and “Interest 
on the loans advanced by me (t. e., plaintiff) from time to time 
Rs. 2,400 — totalling Rs. 2,21,000-12-4. Underneath are the 
Zemindax’s initials. 

The learned trial Judge has rejected these statements as in 
his opinion they contain an acknowledgment of a debt within the 
meaning of Art. I of Schedule 1 to the Indian Stamp Act and 
should therefore have been stamped witha one-anna stamp. 
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Mr. C. P. Ramaswami Aiyar, the learned Vakil for the appellant, 

contends in the first place that this reading of the document is . 
wrong. But there can be no doubt whatsoever that the state- 

ment “ Due to me” followed by the endorsement “ the balance of 
liability, etc., ” set out above does amount to an acknowledgment 
of a debt. It clearly purports to be more than a mere endorse- 
ment vouching simply for the correctness of the entries. We have 
been referred to a number of decided cases, but in each case one 
has to look to the nature of the endorsement, as showing what 


_ the parties intended. Here the intention of the plaintiff and the 


Zemindar clearly was that thea statement in question should 
furnish evidence of the latter's liability. The cases which approach 
nearest to this are Sitaram v. Ramprosad 1 in which the words 
‘balance due Rs. 3’ and Mulji Lala v. Lingu Makaji * where the 
words “all aeo being made up Rs. 102 in full up to......... 
EEEE ’ were held to amount to an acknowledgment, while ` 
in Galstaun v. Hutchison 3 the statement which was held not to 
amount to an acknowledgment was “I accept as correct.” 

The next contention of Mr. C. P. Ramaswami Aiyar that 
the statement “The above does not include interest on them ” is 
a stipulation to pay interest within the meaning of article 1 is _ 
also untenable. The case of Mulchand Lala v. Kashibullah 
Biswas * has no bearing as the words there were‘ this amount 
will bear interest at the rate of Rs, 1-8-0 per cent, per mensem.’ 


It is then argued on behalf of the appellant that the statement 
at page 71 is a ‘release’ ag defined in article 55 of Schedule I to 
the Indian Stamp Act and therefore even if the writing at page 70 
be held to be ‘an acknowledgment of a debt, both should be 
read as one instrument to which either S. 5 or S. 6 of the Indian. 
Stamp Act applies and that the document could not, therefore, be 
excluded from evidence but should have been admitted, the 
plaintiff being allowed to pay the penalty prescribed by S. 35 of 
the Act. S. 5 says “Any instrument comprising or relating to 
several distinct matters shall be chargeable with the aggregate 
amount of the duties with which separate instruments, each 
comprising or relating to one of such matters, would be charge- 
able under this Act.’ And S. 6 provides, “Subject to the provi- 
sions of the last preceding séction, an instrument so framed as to 


4. (1918) 19 C. L. J. 87. 2. (1896) I. L. R. 21 B. 201, 
8. (1912) I. L. R. 39 ©. 789. > 4. (1907) 11 C. W.'N. 1120 
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come within two or more of the descriptions in Schedule J, shall, 
where the duties chargeable ‘thereunder are different, be charge- 
able only with the nected of such, duties.” In my opirtion the 
statement at page 71 “I have examined eee t.s.. Xpenditure” 
was Clearly intended to operate as.a, release of the Zeminder’s 
right to claim an account from the plaintiff, and thisis within 
the meaning of S. 5 a distinct matter from the .acknowledg- 
ment by the Zemindar of his liability to the plaintiff for a cer- 


‘tain amount which is the effect of the preceding statement. ` 
Mr. Narasimha Aiyangar contended on behalf of the. respondent. 


that where the subject-matter is one even though the instrument 
embodies distinct contrasts, 5. 3 does not apply. He says that 
since there was an acknowledgment by the Zemindar thatas a 
result of the settlement of accounts a certain amount was due by 
him to the plaintiff it followed that he himself could have no 
claim against the plaintiff. But in applying 5. 5 of the Indian 
Stamp Act one is concerned with what ‘the parties purported éo 


provide for by an instrument and not whether any particular pro- . 


` visions were necessary or might have been dispensed with. Nor 
can it be said that acknowledgment by a principal upon a settls- 
ment of accounts that a certain- amount is due by him iothe 
agent is in its legal effect the same as a release by the former of 
his right to claim an account from the latter which includes the 
right to open stated and settled accounts in certain circumstances. 
_ The English rulings cited by the respondent's learned vakil such 
as Limmer Asphalte Paving Go. v. Inland Revenue Commis» 
stoners 1 the effect of which is stated in Halsbury’s Laws of 
England, Vol. 24 at p. 707 throw no light on the present question 
and are: based on the provisions of the English Stamp Act which 
are different in this respect from those of the Indian Stamp Act. 
I hold therefore that the statements at pages 69 to 71 of the 
account should be admitted into evidence as the plaintiff has paid 
into court the penalty due under S. 35. 

[After. discussing the evidence regarding the accounts the 
judgment preeeeda.] : 5 

- Now regurding the law as to when settled . accounts will be 
opened there is no room-for doubt. -Iè is perbaps best stated in 
the words of Jessel, M. R. in Williamson v. Barbour ?. “ Where 
the accounts have been shown ‘to be. erroneous to. a considerable 


. extent both in. amount and in ‘the number of items, or where, 


1, (1872) L. R.7 Hach. 211, =,- 2 (1877),9 Ch. D. 629 at p. 583, 
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fiduciary relations exist and a less considerable number of errors 
are shown, or where the fiduciary relation exists and one or more 


_ fraudulent omissions or insertions in the account are shown, then 


the Court opens the account and does not merely surcharge or 
falsify.” Nor would the fact of a release following upon a settled 
account otherwise liable to be opened make any difference. In 
re Webb. Lambert v. Still +, Lindley, L.J. says “what is 
necessary in order to set aside a settled acvount or w release, or 
both together, when the release proceeds upon the footing of an 
account? Itis essential to show that there has been some 
injustice done—to show that there has been some fraud, some 
pressure, some overcharge, something wrong to cloak’ up which 
the release has been obtained. Prove that, and the release 
cannot stand.’ In the same case Davey, L. J. states the law in 
this way: “ I take it that a release in the eye of a Court of Equity 
is nothing more than a record by deed of a settled account, and 
unless the settled account is unimpeachable, the fact of the parties 
having signed a release will not assist those who depend upon it 
for a defence.’ In the circumstances of this case the Court will 
not hesitate to open the so-called settled account in spite of the 
release, if any substantial errcr is shown in the account. l 


[The judgment after dealing with the items in question 
proceeds. ] 

The findings of the learned J udge as to all these items are 
correct. -They constitute serious errors in the accounts relied on 
by. the plaintiff and fully justified the learned Judge in not treat- 
ing them as closed by any settlement. He gave an opportunity 
to the plaintiff to apply for an account to be taken but -he did not 
avail himself of that opportunity. In fact the plaintiff’s suit is 
not for the taking of accounts but ior the recovery of a definite 
sum on the footing of settled accounts. The 3 items which have 
been examined amount to more than what might be due to the 
plaintiff on account of arrears of salary and it is not preved that 
he advanced any moneys of his own to the Zemindar. The appeal 
will be dismissed with costs. 

Phillips, J. :—I agree :n the order ~proposed, but I have 
considerable doubt as to whether the interpretation put upon the 
endorsement in Exhibit E by the learned Chief Justice is correct. 
Inasmuch as the recital as to release relates only to the items in 
respect of which an acknowledgment is given, the two matters do 


not appear to me to be “ — >” matters within the meaning ° 
894) 1 Oh. 73. 


6 
PART xXx11.] THE MADRAS LAW JOURNAL REPORTS. 857 


of S. 5 of the Indian Stamp Act for the two matters are very 
closely connected and are practically the same. In.order to bring 
a document within the terms of S. 6, it seems to me that 
docurnent must be read as a whole, and if as a whole it: comes 
within two definitions in the schedule then it must be stamped 
‘with the stamp of highest value, where the duties chargeable 
are different. In this case the whole document can be read as 
an acknowledgment, the implied release in which is put into 
‘words, but the whole document cannot ‘be read asa release to 
which the acknowledgment is subsidiary. The intention of the 
parties must also be looked to in construing the document and 
here they can hardly have intended the document to operate as a 
release for a draft release deed was in existence at the time when 
Exhibit E was signed and was signed and registered immediately 
afterwards. I would therefore agree with Bakewell, J, that the 
document is an acknowledgment and being unstamped is inadmis- 
sible in evidence. I have only dealt very briefly with this point, 
as the admission of or rejection of the document does not affect 
the case on the merits. i 


C. A. 5. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Napier. 


Charapattada Siddhalinga Swamulu ... Appt.” (Suppl. appi. in 
s the lower Appeilate 
V. Court) 


Sondur Ramachandracharlu and others... Respt. (Piffs. and Defts. 
2 and 3.) 

Limitation Act S. 98, Arts. 120,124, 181, and 144— Religious Endowments Act, 
XX of 1868—Suit by committee for a declaration that a lemple is subject there to 
and for production of accounts—The proper article applicable. 

A suit for a declaration that the suit temple is subject to the supervision cf the 
plaintiff Temple Committee and for production for accounts is barred under 
Art. 120 of the Limitation Act if brought after six years of the refusal by the temple 
trustee to acknowledge the right of superintendence of the Committee. 

The office of a member of the'Temple Committee not being a hereditary cffice, 
such a suit does not fall under Art. 124 of the Limitation Act; 
fall under Art. 144 of the Limitation Act. . 

The suit being primarily one for a declaration of the Committee’s right of 
supervision over the management of the temple and secondly to enforce by injunc- 
tion. the exercise of powers incidental to that right, it is not governed by S. 28 of 
the Limitation Act or Art. 131 of the first Schedule to the Act. 


* S. A, 2654 of 1918. 


‘nor does the suit 
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Second appeal against the decree of the District Court of 
Bellary in A. 5. No, 27 of 1911 prefetred against the decree of 
the Court of the Subordinate Judge of Bellary in O. S. No. 18 
of 1909. | 


H. Balakrishna Rao for Appellant. 
A. S. Visvanatha Iyer for Respondents. 
The Court delivered the following 


Judgment :—The only question in this suit which calls for 
our consideration is that embodied in the 6th issue whether the 
suit is barred by limitation. 


The learned District Judge has held that the suit falls under 
Art. 124 and 144 of Schedule I of the Limitation Act, and that 


‘it is therefore within time. This view is not supported in argu- 
ment before us and we have no;hesitation in dissenting from it. 


The plaint starts with the assertion that the plaintiffs are the 


‘members of the Kudligi Taluq Devastanam Committee appointed 


under Act XX of 1863: and thay pray (1) for a declaration that 
the suit temple is subject to the control of the committee, (2) for 
an injunction directing defendant to produce for their (plaintiffs’) 
inspection all the temple properties and accounts. 


It cannot be said that this is a suit “for possession of a 
hereditary office’. The office of a member of a Devastanam Com- 
mittee ‘under Act XX of 1863 is not hereditary. Nor do Plain- 


tiffs seek to obtain possession cf it. On the contrary they allege 


possession of it: and ask for a declaration of right claimed in 
respect of it, that is, the right to control (@.¢, supervise the 
management of) the suit temple. 


There is no rival claimant to the office sued as defendant, 


' the defendants being the Darmakarthas who deny the existence 


of the office. It follows therefore that the argument pressed on 
S. 28 must also fail and that the cases where this section was 
applied to suits to recover possassion of an office have no applica- 
tion to the present case. 


Nor can Art. 144 be applied. For there is no prayer for 
the possession of any immoveable property or any interest there- 
in. It is obvicus, and-not disputed thatthe property which is 
asked to be produced for inspection (not, be it noted, for: any 
transfer of possession) is moveable property. 
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The Privy Counci! decision in Balvant Row v. Puran Mal t, 
(thercase'relied on by the learned District Judge) arose out of a 


suit of a totally different nature. The plaintiff therein asked “to | 


be recognised as Chief Manager" (by virtue of his hereditary 
descent from the original grantor) “ with power to dismiss and 
appoint a Sub-Manager and to obtain possession of the temple 
property by ejectment of the defendants ” ` 


It is clear therefore that the extremely guarded opinion of 


their Lordships of the Privy Council in that case as to the 
Articles applicable has no bearing on the case before us; and in 
default of Art. 124 and 144, it would seem that the suit must fall 
under the residuary article. (No. 120) in which case it is admit- 
tedly time barred, in the absence of any applicable saving clause in 
the body of the Act. 

The learned Vakil for the Peronin has however sought to 
support the District Judge’s finding as regards limitation on other 
grounds which we shall proceed to. consider. He relies on Art. 
131 of Schedule I fo the Limitation Act, and on S. 23 in the 
body of the Act, and he contends that even under Art. 120 the 
suit is not barred in so far as it is one for production of accounts 
for the period of 6 years immediately preceding the suit. 


All these arguments are only .applicable in so far as the suit 
is one for production of accounts. It is the right to require the 
production of these accounts once & year (conferred by 8. 13 of 
Act XX of 1863) which is the “ periodically recurring right” that 
is sought to be brought under Art. 131; and it isthe refusal to 
produce these accounts that is the “continuing wrong” relied on 
for the purpose of S. 23, That is to say, itis suggested to save 
limitation the suit should be, treated as one brought only fora 
portion of the second prayer in the plaint. 

We do not think this can be done. The suit was brought 
primarily to declare the Devastanam Committee’s right of supervi- 
sion Over the management of the temple by Defendants: and 
secondly to enforce by injunction the exercise of two powers 
incidental to that right. It is not suggested that Plaintiffs can 
enforce the production of accounts for inspection, unless the right 


to do so ‘is inherent in them as members of the Committe; and it. 


seems to us impossible to maintain that their right of supervi- 
sion still survives although they have not been exercising it, and 


1. (1888) I. L. R. 6 ALL. 
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although any suit to declare-1t is barred cy limitation. Respon- 


dents rely on the judgment in Rajah of Venkatagiri v. Isakapalle 
Subbiah 1, to support the contrary view: but the cases do not 
seem to us on all fours. That case had reference to land which 
had been attached by a Magistrate under S. 146, Criminal Proce- 
dure Code, and remained under attachmeas at the time of suit : and 
this peculiar feature of the case really determined its decision. 
The learned Judges are at pains fo point out that the actual 
possession of the Magistrate, however long continued, was. on 
behalf of the true owner, whose title was unaffected thereby 
although a suit for declaration thereof might be barred. In the 
present case it cannot be said by. any stretch of reasoning that 
Plaintiffs were in possession of the office of supervisor of the 
temple management, aad there is no real analogy between the 
two cases. | 

The right to enforce production of accounts cannot be sever- 
ed from the supervisorship vested in the Committee: and we can 
see no ground for holding that the supervisorship survives in a 
Committee which has failed to exercise it, and who are precluded 
by limitation from suing for a declaration of it. 


We allow the appeal and dismiss the suit with cost throughout. 
C. A. 5. 


` Ce 4 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Szinivasa Aiyangar. a 
O. Wuthrik ... Petitioner * (Plaintiff). 


David | ... Respondent (Defendant). 


Trading with Enemy —German, Secular agent of Basel Mission—Lease by, 
of land in Brilish India—Whether he can sue for rent—Limitation on alien enemy's 
right of suit. 

Where a German, being the agent of the Basel Mission let lands in British 
India on lease to the plaintiff, after the outbreak of war between Great Britain 
and Germany, a suit for rent under the lease is maintainable ut the instance of the 
succeeding secular agent of the mission. 

Enemy subjects resident in Britich territory who are permitted to remain 
there are not alien enemies and can contract like British subjects. 

The prohibition as regards intercourse between hostile aliens is confined only 
to commercial intercourse and does uot render all contracts illegal whatever be 
their nature. 





* C6, R. P, No. 204 of 1916. _ . 2£th October 1916._ EA 
1, (1903) 1. L. R. 26 M, 410, 
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, Petition under S. 25 of Act IX’ of: 188 7, praying the:High 


Court to revise the-decree of the Court of the District Munsif of 


Karkul in Small Cause Suit No, 412 of 1915, -dated the: 6th 
December 1915.° aces Se E 


Dr. Swaminathan for Petitioner. _ ee a 


B. Sitarama Row for Respondent. begs S 


Tke Court delivered the following ,, 

Judgment :—This is a suit to. recover rent. . The ea is that: 
the lease was granted by and the covenant to pay ‘rent entered. 
into with an alien enemy and the covenant was therefore. void’ 


and unenforceable. The trial Judge accepted the plea and dismiss-: 
ed the suit and this application is to revise the decreé:. To make. 
the plea intelligible it is only necessary to “state the following: 


facts. The land leased is in South Canara‘in, British. Territory: 
and belongs to the Basel Evangelical - Mission: The lease was: 
granted by a Mr. Buhus, a German, the then secular Agent of the 
Mission on October 2, 1914 after war was declared, to the defen- 
dant, a British subject. The suit to.recover rent was instituted. 
by the.present secular Agent of the Mission one Mr. Wuihrik.. 
Enemy character was not attributed to the Basel Mission, at ary. 
rate no point was raised ‘about it in the Lower Court and there 
are no materials on record to determine the nationality of the 
Mission. We know nothing about its constitution ; „whether i is 
a trading corporation or a corporation at all, how and undet what, 
authority was it constituted, who are its members, or, wha is its. 


principal place of residence, or business if any, we do not know, . 


Again there was no contention that the plaintiff Mr. Wuthvik: 
is an alien enemy and was not entitled to sue in British- Indian’ 


Courts by reason ‘of the Ses contained in Sy 83" of the 


Code. 2 ) 


There was further no contention’ ‘hae Herr Buhiag could: ‘not, 
after the declaration of war, act or continue to act as the agent of. 
the Mission, ¢. e., that the Basel Mission could not after war was 
declared appoint a German as agent or if there. was a previous con- 
tract of agency, that agency was abrogated by the war. 


The only question then is whether the covenant. to pay rent. 

is void as Herr Buhus was a German. iam not, familiar with this . 

branch of law, but on. the best investigation that I could make of 
115 a 
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the matter for the present purpose, I have arrived at, the follow- 
ing conclusions as best supported by authority. ó 


On a declaration of war the citizens or subjects of the belli: 
gerents become enemies of each other and political status deter- 
mines the question of enemy ownership. Vattel, Droit des Gens liv 
3 c, 5. 70 cited in Janson Driefontein Consolidated mines, Lid. 1, 
The Beneto Estenger ?, per Fuller, C. J. 


2. On a declaration of war it appears the Sovereign has in 
theory full right to take the persons and confiscate the tangible 
property ofthe enemy found within his'territory; this right 
however is said to be a naked and impolitic right condemned by 
the enlightened conscience and judgment of modern times, 
Hanger y. Abbott, 8 and in practice is not likely to be resorted 
to except in case of public necessity or by way of reprisal; but a 
declaration of war per se does not import a confiscation of enemy, 
property found on land or on the high seas. Brown’ v. United 


States 4. 


‘During war all commercial intercourse and trading 
between enemies is illegal unless sanctioned by the authority of 
the Government. Persons in enemy country whatever - their 
nationality are treated as enemies as far as relates to their-trade. 
Their commercial domicile during war or the war domicile 
determines their enemy character. Janson v. Driefonteen Consoli- 
dated Mines Ltd., 5 per Lord Davey and at pp. 505 and ‘506 per 
Lord Lindley. From this it follows that enemy subjects- 
resident in British territory who are permitted to remain there 
are not alien enemies, and can contract like subjects; whether 
such permission should be express or may be implied by-a person 
being allowed to remain is a point on which there appears to be 
some diversity of opinion; but the weight of authority appears 
to favour the view at any rate in the case of aliens who were 
residing in British Territory before the outbreak of war, who 
continue to remain after such outbreak, that permission should 
be presumed, unless they are crdered to remove themselves with-' 
in @ certain time and they do not. This I think is the effect of 
the decisions in Wells v. Williams °, Daubigni y v. Davallon 7, 


1, (1902) A.O. 484 at pp. 498-494. 2. (1900) 176 U. S. R. 568 atp. BTL. 

8. (1867) 6 Wal page 582 at 536. 4 8 Cranch p. 110 

5. (1902) A. C. aie at p. 499. ' 5. (1697) 1 Salk.-p. 46: Ld. Raym 282.- 
-(1794) 2 Anstruthez. p.- 462. s, c. 145 -E. R. 986, 





a 
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| Janson v. Driefontein’ Consolidatéd ‘Mines ‘Ltd. 1, the bottom _ of 
. page’ 605 and top of page 506: ‘per : Lord ‘Lindley, EEEN V. 
Kelsey 2, and. Schaffenius ve Goldberg. Dag 


The’ prohibition as egards i nee ren hostile 
aliens is, on the best authority, ‘confined ` only to commercial 
intercourse and does not render illegal all contracts whatever be 
‘their nature. The question was elaborately discussed in the 
leading case of Kershaw v. Kelsey 2 by Gray, J. and the conclu- 
sion reached that the prohibition extended only to intercourse 
between citizens of the two belligerents which was, inconsistent 
with the state of wax between them including any act or contract 
which tends to increase his resources, and every kind of trading 
or commercial dealing, but it did not prevent an agreement made 


In enemy territory to pay money there out of funds accruing 


there. It was also said that when a ¢reditor although a subject 
of the enemy -remains in the country of the debtor or has a 
known agent there, authorised to receive the amount of the debt 


during war, payment there to such creditor or.his agent can in no © 


respect be conetrued as a violation of the duties imposed by 
the war. This appears- also to be the opinion of Lord 
Davey and Lord Lindley in Janson v. Driefontein Consoli: 
dated Mines Ltd 1 and of Lord Stowellin “The Hoop”. In 
Willison. v. Patteson * it is said in general terms that all contracts 
with an aliem enemy is void, but the drawing of the bill in that 
case appears to be a commercial transaction and involved the 
withdrawing of money from England to France, In “The Julia” 
8 Cranch 181 at.p. 193 Story, J. took a different view, but the 
observations appear to be’ obiter, In United States v., Lane 5 
Davis, J. said “ by a universally recognised principle of public law 
commercial intercourse between states at war with each other is 
interdicted.” 


+ 


If either of the last two conclusions is correct, there can be 
no doubt that the defendant’s plea ig not an answer to the suit. 
It is not said that Mr. Buhus came into British - India after the 





1 (1902) A.C. 484. | x (1869) 100 Mass 661: 97 Am. Dec. 124, 
‘g, (1916) 1K. B 284, at p. 292. . (1817) 7 Taunt 489. 
O D 8 Wale. " 4g5. at 195. 
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Wuthrik declaration of war.. Again the lease cannot be said.to be a com- 
a: mercial transaction ; the rent payable was intended apparently to 
Srinivasa Pe used in this country for the purpose of the mission. The 
Aiyangar, J. case of Kershaw v. Kelsey 1 appears to be on all fours with the 
present case and is precisely in point. 
I therefore reverse the decree of the Lower Court and 
remand the suit for trial according to law. 


Costs will abide. 
C. A. 5. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Napier. | l i 
Narna, minor by father and guardian Appellants * (Plarn- 


Vittappa Shanbhoga, legal repre- - tiff's legal represen- 
sentative of the deceased plaintiff, tative) 
Bhagirathi Amma. - 
v. 
Ammani Amma ... Respondent (2ad 
defendant). 


Limitation Act (IX of 1908) art. 182— Suit to enforce payment of money charg- 
ed. on immoveable property—Insialment bond—Defauli—Limitation Act, drt. 75, 
applicability of. 

In a suit brought in 1911 on a simple mortgage dated 1—11—1888, it appeared 
that the principal amount was payable on 1—11—-1899 but interest at 64% was 
payable annually. It was stipulated in the bond that on default of payment of 
interest for any year, the mortgagee was to have the option of suing for the princi- 
pal sum with interest thereon af 12% per annum from the date of default, without 
waiting for the due date. Default in payment of the annual interest had ocourred 
more than 12 years before the date of suit. . 

Held that the suit was not barred under Art. 182 of the Limitation Act. 

The mortgagee having waived the benefit of the provision for enhanced Interest 
the cause of action arose not on the date of the first default but on the date rovid- 
ed for the payment of the principal amount. 

There is no warrant for importing into Art. 132, the words of Art. 75 of the 
Limitation act. 

Hemp v. Garland 1, Reeves v. Butcher ? referred to. 

Gaya Din v. Tkumman Lal 3 dissented from. 

Neitukaruppa Gounden v, Kumarasami Gounden * Perumal Ayyan v. Llagiri- 
samt Bhagavathar 5, referred to. 


Second Appeal against the decree of the District Court of 
South Canara in Appeal Suit No. 76 of 1912, preferred against 
the decree of the Court of the District Munsif of Puttur in Original 
Suit No. 553 of 1911. 


. The Court delivered the following 


Judgment :—The suit was instituted by a widow on a 
mortgage: Her suit was dismissed by the District Munsif. 
She preferred an appeal. During the pendency of the appeal she 

| 


a S. A. No. 1958 of 1918. aTth April, 1916. 
1. (1848) 4Q B. 514; 114 Eng. Rep. 994. l 
3. (1891) 2 Q. B. 509. 8. (1915) I. L. R. 87 A. 400. 
4. (1897) 1.L.R. 22 M. 20=8 M.L.J. 167. 5. (1896) I. L. R 20 M. 245, 
116 : 
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assigned her rights in the mortgage to the present appellant. She 
then died and the appellant was allowed to continue the appeal. 
The appeal was also dismissed. This second appeal was preferred 
by the assignee. A preliminary objection is taken by Mr. Sitarama 
Rao for the respondent to the competency of the appeal on the 
ground that as the widow sued for property belonging to her 
husband, she was not entitled to make a gift of that interest in 


`- favour of the appellant. 


Before deciding the point, we think it desirable to call for.a 
finding on the question whether the original plaint, had any 
interest of her own in the .subject-matter of the litigation which 
she was competent to transfer to the plaintiff. 

Fresh evidence may be taken. The finding will be submitted ` 
within two months from this date and seven days will be allowed 
for filing objections. 

In compliance with the order contained in the above judg- 
ment, the District Judge of South Canara submitted the following 

‘Kinding.—I have been directed to return a finding on the 


_ question whether the original plaintiff, Bhagirathi Amma, had 


any interest of her.own in the subject-matter of the litigation, 
which she was competent to transfer to the appellant. 

Appellant has examined two witnesses and respondent’s 
vakil has stated that he has no instructions. 

Appellant's case is that the property transferred to him 


was acquired by Bhagirathi Amma with ber savings from the 


income of her husband’s property. It is probable enough that 
she ‘was able to make large savings as the income is said to have 
been Rs. 10,000, but the mortgage to which the suif relates was 
executed in discharge of a prior mortgage in favour of.Bhagirathi 
Amma’s husband. So far as the principal is concerned, I do not 
think she had any interest of her own which she was competent 
to transfer, but she could dispose of the interest, which was so 
much accumulated income, and that is my finding. 

K. P. Lakshmana Rau for Appellant. 

B. Sitarama Rau for Respondent. 

The Court delivered the following 

Judgment :—The suit is by the assignee of a widow on a 
mortgage executed in her favour. On the last occasion, we called 
for a finding whether the widow had any assignable interest in 
the debt transferred to the plaintiff. The finding returned is that 


1 
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the widow was competent to assign. away the interest that re- 
mained due on the date of the assignment and not the principal of 
` the mortgage debt. “We accept the finding. 


Mr. Sitarama Rao, however, raised the question that the 
claim is barred by limitation. The mortgage is dated the lst 
November 1888. It provides for the payment of the principal 
on the Ist of November 1899, and for annual payment of 
interest at 64 per cent, per annum. ‘There is further stipulation 


in the document which is in these terms: ‘‘If I, without paying . 


the interest on the due date and also the principal and interest on 
the respective due dates according to the aforesaid conditions, 
allow the same to fall into arrears, I shall pay the principal sum 
together with interest at 12 per cent. from the date of default till 
the date of payment without raising the pie of future instalment 
on the liability of the mortgage property.” We read this clause 
as entitling the mortgagee to the original rate of interest only, if 
he does not desire to enforce the clause for enhanced interest, 
but that should he claim the higher interest on account of the 
default in the punctual payment of the ordinary rate, he shall be 
entitled to sue for the principal sum also without waiting for the 
due date. In other words, an option is reserved by the clause 
above referred to, to the mortgagee to~- anticipate the’ due date. 
It is not disputed that the interest was not paid as provided for. 
The question, therefore, is, is the mortgagee bound to take advan- 
tage of the default clause, and whether limitation begins to run 
against him from the date of the first default ? Under very similar 
circumstances two learned Judges of the Allahabad High Court 
held that the cause of action accrued on the date of the ‘first 
default, whereas Bannerjee, J. held thatthe right to sue did not 
accrue until the date provided for the payment of the principal 
arrived, Gaya Din v. Jhumman Lal,1. We are inclined to 
agree with the view taken in the dissenting judgment. The 
article applicable to the suit is 182 and not 75. There is no 
warrant for importing into the former, the words of the latter. 
Can it be said that the money sued for became due when the first 
default was made if the mortgagee wants only the principal and 
the original rate of interest? Ifthe claim is for the enhanced 
interest, it can well be argued that that became due when the 
first default was committed: When . the creditor chooses 


1. (1915) J. L. R: 87 A. 400. 
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_ to exercise the option which limits his claim to the ordinary 


interest, it would be straining the language of article 132, to hold 
that his right of action accrued when the benefit which he does ` 
not choose to avail himself of might have been enforced by him. 


It is a well settled principle of law that no one is obliged to 
take advantage of a forfeiture, S. 4 of 3 and 4 William IV Chap. 
27. This rule has been applied to cases providing a right of 
entry ona forfeiture; and “it has been held that the landlord 


. should not be conipelled to take advantage of the forfeiture clause, 


so as to make limitation run against him, if he does not choose to 
avail himself of it: Astley v. Earl of Essex 1. Ina later case, 
Sir George Jessel, M. R. who decided the case Just quoted used 
some very forcible language against she contention to accelerate 
limitation. In Magdalen Hospital v. Knotts 2, the learned 
Master of the Rolls says : ‘The mere statement of such a proposi- 
tion was shocking to one’s intellectual perception when one 


considered for what objects the Statute of Elizabeth was enacted.” 


It was also pointed out that a benefit secured to the creditor 
should not be availed of by the debtor when the former does not 
want it. No doubt, in the cases of Reeves v. Butcher 3 and 
Hemp v. Garland 4 a different view was taken. Lord Denman, CJ. 
says in the latter case: “ If he chose to wait till all the instalments 


became due. ‘no doubt he might do so; but that which was 


optional on the part of the plaintiff would not affect the right of 


‘the defendant, who might well consider the action as accruing 


from the time that the plaintiff had a right to maintain it.” The 
Statute of Limitations runs from the time the plaintiff might have 
brought his action, unless he was subject to any of the disabilities 
specified in the statute; and, as the plaintif might have brought 
his action upon the first default, if he did not choose to enter up 
judgment, we think that the defendant is entitled to the verdict 
upon the plea of the Statute of Limitations.’ It is most probable 
that the language of article 75 of the Limitation Act was borrowed 
from this judgment. Banning on Limitation points out that this 
decision does not consider the principle that no dne ought to be 
forced to take advantage of & forfeiture. Whatever may be the 
affect of the learned Chief Justice’s view regarding the construction 


of article 75 of the Limitation Act, we see no reason for not 


1. (1874) 18 Equity 290. 2. (1876) W. N. Reported in 5 Ch. D. 175. 
3. (1891) Q. B. 509. ` 4, `(1848) 4 Q. B. 519=114 Eng. Rep. 994. 
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giving the language of article 132 its plain and natural significance. 
As pointed out by Bannerjee, J. the Judicial Committee in 
Juneswar Dass v. Mahabeer Singh 1, seem to indicate that the cred- 
itor is not compellable to take advantage of a defeasance clause. 


There have been numerous cases under article 75, We are. 


not concerned with them. There are two cases in this Court deal- 
ing with article 182. In Perumal Ayyan v. Alagirisamı 
Bhagavathar 2, the default clause did not reserve any option to 
the mortgagee. On the other hand in Nettakaruppa Goundan v. 
Kumarasamt Goundan 8, when the mortgagee was given tne 
option of claiming the whole amount ‘ when he required it”, tae 


learned Judges held that the cause of action did not accrue on the 


date of the first default. 


The case of Sitab Chand Nahar v. Hyder Malla t, follows 
Hemp v. Garland 5, In all the above cases, it seems to have been 
taken for granted that the words of article 75 should be imported 
into article 132. We are of opinion that it would not be in con- 
gonance with the ordinary rules of interpretation of statutes to 
regard a specific provision in one of the articles of an Act as con- 
taining a general rule of law applicable to claims under other arti- 
cles. We think the proper view is to limit the restrictive period 
to the particular claim provided for, and to construe the language 
of the other articles in their natural sense. Our conclusion is that 
the claim is not barred by limitation and that the plaintiff is entitled 
to recover the sum of Rs. 150-0-0 which represents the interest due 
on the mortgage at 64%. The decrees of the Courts below must be 
reversed and a decree should be given to the plaintiff for Rs. 150 
with further interest thereon at 6 per cent. per annum from the 
date of the plaiat. The parties will pay and receive proportionate 
costs.. 


A. V. V. 


1. (1876) I. D. R. 1C. 163. 2. (1896) I.L.R. 20 M. 245=7 M.L.J. 222, 
8, (1898) I. L. R. 22 M. 20. 4. (1898) T. L. R. 24 Cal. 281, 
§. (1871) 4 Q. B. 519, 
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‘IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present :—Mr. Justice Spencer and Mr. Justice Krishnan. 


Mygapula Ganganna and others ... Appellants* (Defend- 
“ ants Nos. 2, 5 and 
6). 


v. 
Sri Rajah Uppalapati Venkata Vijaya Respondent (Plain- 


Gopalaraju Garu Bafhiyat Bashand. tiff). 


Civil Procedure Code of 1908—O.41 R. 81—Appellate Judgment not comply- 
ing with provisions ,of—Second Appea’ against, under 8. 100—Maintainability— 
Conditions—Madras Estates Land Act—S. 5 cl. (1)—"' Possession” does not include 
mere right to possession —Person entitled to mers right to possession on Ist July 


1908 not entitled lo occupancy rights under S. 6—S. 3 cl. (T) 2—'‘Time of letting” 


—Meaning—‘‘Passing of Act” —'‘Comi ig into force of Act?’—Distinction—S. 52— 
Applicability—S.27— Presumption as t rate of rent when applies—Practice—Con- ; 
solidated amount as Vakil’s fee in a batch of appeals. 

. Where an appellate judgment does not comply with the requiremen ts of o. {1 
R. 81 of the Code, there is only an irregularity or error in procedure ; and unless 
it is a substantial error which has affected the decision of the case on the merits, 
it is not a proper ground for second appeal under S. 100 of the Code. 

_ The word ‘‘possession’’ in 5. 6 ol. (1) of the Estates Land Aot does not include 
a, mere right to possession. For the section to apply the ryot' must have been at. 
least in constructive or legal possession on the date when the Act “came into force. 
Where a ryot, who had no possession, legal or actual, on 1st July 1908, had æ lease 
in his favour giving him a right to possession as from that date, held he got no 
occupancy rights by virtue of S. 6 ol. (1) of the Ast. 

The expressions ‘‘pagsing of the Act” and ‘the comme into force of the Aot” 


do not mean the same thing. The Estates Land Aot “coame into force” on Ist J uly 


1908 ; but it was ‘‘passed” when it received the assent of the Governor- General on ° 
the 28th June 1908. - 

Per Spencer, J :—Quaere whether the expression “the time of letting ” in 
9. 3 cl. (7) (2) of the Estates Land Act Joes not mean the time of leasing or oxe- 
cuting a lease instead of admission to, possession. 

` Per Krishnan, J :—S. 52 of the Estates Land Act applies only to cases where 
pattas and muchilikas have already beer accepted, exchanged, or decreed, and not 
to cases of other written agreements between parties. 

Where the lease deed under which tenants held expired by the end of Fasli 
1320 and no pattas and muchilikas were exchanged between the landlord and the 
tenants at any time, held that, in the absence of a written agreement for fusli 
1821, the tenants must, under 5. 27 of the Act, be presumed to have held under 
the same terms as to rent as existed for the previous Faslis unless the contrary 


was proved. 
‘Senble: The court below was right in fixing a consolidated amount as 


- Vakil’s fee in the batch of appeals. 


Second Appeals against the decrees of the District Court of 
Godavary at Rajahmundry in Appeal Suits Nos. 188, 190, 192, 
920, 199, 201, 285, 236, 237 238, 239, 240, 241, 244 and 


' 945 of 1913, 2, and 3 of 1914, 198, 194, 195 and 189 of 1913, 


preferred against the decrees of tne Court of the Revenue Divi- 


* S, A. No. 1985 to 1951, 1973 to ` 16th August, 1916. 
1976 and 1994 of 1915,- - -- 
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sional Officer of Rajahmundry in Original Suits Nos. 102, 107, 
111, 103, 140, 145, 128, 129, 131, 143, 148, 146, 144, 149, 157, 
133, 150, 139, 134, 185 and 104 of 1912 respectively. 
-= B. Narasimha Rao and V. Ramadoss for Appellants. 

. G. Venkataramiah for Respondents. 


The Court delivered the following 

Judgments :—Spencer, J.:—I have had the advantage of 
reading the judgment which my learned brother is about to deliver 
and I agree with him in thinking that it is not necessary that we 
should call upon the District Judge’s successor to re-hear these 
appeals and deliver a fresh Judgment. The questions at issue 
are really quite simple. It has been clearly found that no 
occupancy rights were ever possessed in these lanka lands before 
the Madras Estates Land Act I of 1908 came into force. The 
question then arises:—Did the tenants acquire occupancy rights 
in consequence of the introduction of the Act ? 


The auction sale lists are dated 16th and 17th July 
1908, but assuming that the letting to the successful bidders was 
intended to have effect from the beginning of Fasli 1818, that’ is, 
from Ist July 1908, it would still be letting ‘‘after the passing 
of the Act ;” foras held in Second Appeal No. 1760 of 1912 
by Sadasiva Aiyar, J.,and myself the Act was passed on 28th 
June 1908 when it received the assent of the Governor-General. 
. Thus where the words “the passing of this Act” occur they 
do not denote 1st July 1908, when by S. I-the Act is declared 
to have “come into force.” The legislature being aware that 
the Fasli year commences from 1st July probably so worded the 
section by design to avoid confusion as fo leasés' dating from 1st 
July 1908. . 

In Venkataratnam v. Sri Rajah Varadaraja Appa Rao }, 
the learned Chief Justice regards the time of letting as equiva- 
lent to the time of admission, but as, admission to possession 
18 given a special meaning in the explanation to S. 6 of the Act, 
namely, the receiving of any payment for occupation, I am 
doubtful whether we should understand the ‘expression “ the 
time of letting” as meaning more than the niig of leasing or 
executing a lease. 


In this view the lands in suit were clearly “ old’ waste” ` 


under §. 3, clause 7 (2) of the Act and S. 6 (1) expressly excludes 
1. (1916) 81M. L, J. 128. 
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occupants of old waste from the class of ryots on whom occu- 
pancy rights are conferred by tke Act. In determining the 
amount of rent payable for Fasli 1321 the Courts were right 
in having regard to the previous contracts between the parties 
and rightly applied the presumption arising by virtue of S. 28 
as to the rate payable in the preceding revenue year. 


The Second Appeals and the Memoranda of a must 
be dismissed with costs. 

Krishnan, J.:—These Second Appeals arise from two batches 
of suits one by the proprieter of the Gopalpur Estate for arrears 
of rent for Fasli 1321 against his tenants under 8. 77 of the 
Madras Estates Land Act and the other by the tenants under 
S. 55 against him for proper pattas. The appellants before us 
are the tenants in both batches. l 


The frst point taken in appeal is that the appellate judg- 
ment does not comply with the requirements of Order XLI, . 
Rule 31 of the Civil Procedurs Code and therefore should 
be set aside and the Lower Court should be directed to re-hear 
the appeals and deliver a fresh judgment, The appellate 
judgment is no doubt somswhat meagre and not in strict con- 
formity with the rule quoted. That however, is only an irregu- 
larity or error in procedure; and unless it is a substantial 
error which has affected tne decision of the case on the merits, 
it is not a proper ground fcr second appeal under S. 100 of the 
Civil Procedure Code. Unless, therefore, we are satisfied that the 
learned District Judge failed to apply his mind to the case and to 
consider the evidence properly or that the appellants have been 
prejudiced in any way on the merits we will not be justified in - 
interfering with the decree of the Lower Appellate Court on the 
ground stated. The learned District Judge heard the appeals to 
him at great length and came to his own findings on the merits, 
though he did not state his reasons very fully as he was agreeing 
with the Court of First Instance in his findings. The present 
case is different from the case cited in Sitarama Sastri v. Surya- 
narayana Sastrulu 1, as I think that the learned Judge had the 
points in dispute ee his mind and exercised his own judgment 


in arriving at his findings. I must therefore disallow this objection. 


The next point argued is that the findings of the Lower 
Appellate Court that the lands in suit were “ old waste” within 


i. (1898) I. L. R. 22 Mad. p. 12; 8 M. L, J. 818. 
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the meaning of S. 3, clause 7 and that the tenants had no perma- 
nent occupancy rights in them are erroneous. The findings that 


the tenants had no occupancy rights in the lands before the 


Estates Land Act came into force is a finding of fact on evidence 
and must be accepted. It is manifestly correct as the right of 
cultivating these lands was sold by auction from time to time 
once in every three years to’ the highest bidder, the lands are 
appropriately called Sale lankas. The tenants contend that 
though this may be so,—S. 6, clause (1) of the Madras Estates 
Land Act conferred on them a new permanent occupancy right 
in these lands on, its enactment. That section provides that 
“every ryot now in possession.or who shall'hereafter be admitted 
by a landholder to possession of the ryoti land not being old 
waste. situated in-the estate of such -Jand-holder shall have a 
permanent right of occupancy in his holding.” I is however 
found as a fact that the ryots were not in possession of these 
lands on the Ist ‘of July 1908 when the Act.came into force they 
having given up possession the previous day. This finding must 


be accepted in second appeal as one of fact. The lands were ` 


again let to the tenants and possession given to them only about 
a month later. Subject to an argument which I shall presently 
consider, it is clear then that at the time of that letting the 
~ lands had remained without occupancy rights for over ten years 


and hence they came within the definition of “ old waste” in 8.3 _ 


clause (7) sub-clause (2); and therefore S. 6, clause (1) was in- 
applicable. | | 


The argument, I referre] to, is based on the fact that the 
letting was for the whole of the Fasli 1318 as well as for the two 
subsequent faslis. The leasa period therefore commenced from 
the beginning of Fasli 1318, that is, from the lst of July 1908. 
It is urged that as the tenants obtained the right to possession as 
from the lst of July they must be treated in law as having been 
in possession on that day within the meaning of S, 6 and that 
they come therefore within the words “ ryots now in possession ” 
and that on the authority of the case reported in Budu Sarava- 
garudu v, Venkataraju', it must be held that they- got permanent 
occupancy. rights under the section. The word “ posssesion ” in 
the section cannot, I think, be construed to cover a mere right to 
possession. The ryot must have been in possession for the 





1. (1913) 25 M. L. J. p. 617 ; I. L. R. 88 M, 659, 
117 
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section to apply, that is, at least in constructive or legal posses- 
sion if not actual possession. The effect of the lease was only to 
give the tenants a right to possession from the Ist of July but 
they had no possession whatever on that date legal or actual. The 
case quoted does not therefore apply and I think the tenants got 
no occupancy rights by virtus of the section. 

It was also. argued that the expression ‘‘ the time of letting ” 
in S. 3, clause 7, (2) means tke time from which the lease took 
effect and not the time when it was executed and as it took effect 
from the lst of July, there was no letting after the passing of the 
Act as required by that sub-clause (2) and therefore that sub-clause 
will not apply to these lands to make them ‘ old waste.” This 
argument assumes that the words “ passing of the Act’’ mean the 
same thing as “the coming into force of the Act.” The two ex- 
pressions are evidently not the same. . Under S. 1, the Act came 
into force on the 1st of July. But the Act was passed when it 
received the assent of the Governor-General on the 28th of June 
1908, The meaning of the term “passing of the Act” was 


‘ considered in Second Appeal No, 1760 of 1912. I agree with — 


the view there expressed. Even assuming that the “ letting” 
was on the lst of July without deciding it, it will still be “after 
the passing of the Act” and there is thus no difficulty in bringing 
the lands in the case within the definition. 
No doubt under S. 23 of the Act the presumption is that any 


land is ryoti land other than old waste and the person asserting 


that any land is old waste must prove it. I agree however with 
the Lower Courts that in this case the land-holder hasestablished . 
that the suit lands are. now “old waste ” and I accept their find- 
ing as correct. The tenants of course, have therefore no perma- 
nent occupancy rights now in the land. 

The next question to be considered is what is the proper 
rate of rent payable by the tenants for the Fasli in question. The 
lower Courts have decreed rent at the same rate as. was paid by 
the tenants for the previou3 Falsi except in Suit No. 132 of 1915 
with which we are not now concerned. The period of the lease 
deed expired by the end ož Falsi 1320 and there is no written 
agreement for Fasli 1321. No pattas and muchilikas were 
exchanged between the parties at any time. Under S. 27 of the 
Act the tenants must how2ver be presumed to have held the land 
under the same terms as to rent as existed for the previous fasli 


_ unless the contrary is proved. It is not alleged by the tenants 


a 4 P 
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that any new arrangements have been come to; nor is it ` shown 
that there is anything contrary to the presumption under S. 27 
in this case. I may add here that I do not agree with the res- 
pondent’s contention that he can take advantage of S. 52, clause 
3 and treat his lease or written agreement as in force under thet 
clause till it is superseded by a fresh lease or by exchange cf 
puttas and muchilikas. That section, in terms, applies only to 
cases where pattas and muchilikas have already been acceptec, 
exchanged or decreed; and not to cases of other written agree- 
ments- between parties. What pattas and muchilikas are and 
what they should contain are stated in S. 51; any written agree- 
ment like the one in this case cannot therefore be treated as 
pattah or muchilika, I think, however, by force of S. 27 as already 
stated, the land-holder was entitled to the same rate of rent as in 
Fasli 1320. l 

It was next argued that the amount of rent paid for Faslis 
1318 to 1320 over and above what was paid for the same lands in 
Fasli 1317 and before, was an illegal enhancement by the land- 
lord as he took no action under S, 30 of the Act for it and the 
excess should therefore be disallowed under S, 24 of the Act. 
That section says, “the rent of a ryot shall not be enhanced ex- 
cept as provided by this Act.” It must therefore be read as 
subject to all the other provisions of the Act and not merely to 
S. 30. As pointed out for the respondent S. 6, clause 3 express- 
ly authorises a land-holder to let ‘ old waste” to aryot on such 
ferms as may be agreed on between them, when he is admitted to 
the occupation of the land. The first time the tenants were so 
admitted in this case after the Act came into force, was in Fasli 
1318 ; and therefore the agreement as to rent then entered into 
was Clearly valid and cannot be treated as an enhancement offend- 
ing against 8. 24. If now the land-holder wants to enhance the 
rents without the consent of the tenants, he must no doubt take 
action under 8, 47 of the Act. This argument also therefore fails. 

In the Second Appeals relating to the paltah it was further 
argued that under S. 57, the Collector was bound to decide what 
the terms of the proper pattak for Fasli 1321 were and that in 
doing so he should settle the proper rate of rent payable by the 
tenants. That is no doubt the effect of the section and the lower 
Courts have settled the proper rent to be what the tenants agreed 
to pay and paid for the previous fasli; the question .as to proper 
rent is the same in both the rent and the pattah suits. The 
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tenants contend that they ar2 only bound to pay what may be 
considered a fair and equitable rent for Fasli 13821 as there is 
no written agreement for that year and that that rent should 
be fixed with reference to rates prevailing for similar lands 
with similar advantages in the neighbourhood. In considering 
this argument it must be borne in mind that these are tenants of 
“old waste” and not ryots of ryoti land with permanent 
occupancy rights. To get a reduction of the rent, for that is 
what the tenants claim, by considerations of what is fair and 
equitable they must show some provision of law under ‘which, 
they are entitled to this privilege. The only sections in the Act 
which have any bearing on the question of reduction of rent are 
Ss. 25, 38 and 41; of these it is only S. 25 that deals with rates 
prevailing on similar lands and with fair and equitable rates, 
That section is expressly excluded from applying to ryots of “ old 
waste ” for it applies in terms only to ryots of “ ryoti land other 
than old waste? who are all occupancy ryots. S.28 was also 
relied on by the appellants’ vakil as giving his clients a right to 
show that the rent paid for the previous fasli was not fair and 
equitable. If they had the right to get their rent reduced on 
considerations of fairness anc equity, no doubt they could prove 
that the rent for the previous fasli was not an equitable rent under 
the section. But the section certainly does not give them the 
right itself. That section is evidently supplementary to S. 25 and 
deals with burden of proof where a fair and equitable rent has to 
be settled raising a presumption in favour of the equitableness of 
the rent which was being paid at the time. It cannot be read as 
giving any substantive right to reduction of rent to any one who 
does not otherwise possess it. I must therefore hold that no ques- 
tion of equitable rent arises even in the pattah cases as argued. 

The rent decreed and inserted in the pattah by the lower 
Courts is therefore correct; and as the appellants fail on all the 
points urged before us all the second appeals are ened with 
costs. 

‘The memoranda of objections filed by the landlora refer to 
vakil’s fees in the Lower Appellate Court. They were not pressed 
before us as the Lower Appellate Court was clearly right in 
fixing -a consolidated fee in the batch of appeals. They are also 
dismissed with appellant’s costs. 

A. S. V, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Seshagiri Aiyar and Mr. Justice 


Phillips. l , 

Gullapalli Venkataramayya ... Appellant * (Plaintiff). 
Ve 

Koonaparaju Venkatraju and others ... Respondents (Defend- 


. ants). 

C. P C. of 1908, O. 21, Rules 97 to 103 —Denamidar certificated purchaser— 
Obstruction to possession —A pplication for possession by real purchaser —Maintain- 
ability —Suit for Possession by benamidar—Maamétainabtlity. 

A suit under O. 21, R. 108 is not miintainable atb the instance of a certificated 
purchaser if he is only a benamidar for another 34 M. 143, dist. 

Quere whether, in the event of the certificated purchaser at an execution sale 
being only a benamidar, the real owner is nct entitled, under O. 21, Rules 97 to 


108, to move the court in cases of obstruction tc possession. 
Semble the ordinary right of a suit for possession on title is open to the real 


purchaser. 
Second appeal against the decree 2f the Court of the Tempor- 


‘ary Subordinate Judge of Kistna at Bllore'in A. S. No. 271 of 
1912 preferred against the decree of the Court of the District 
Munsif of Narasapur in O. S. No. 287 of 1911. 


P. Nagabhushanam for the Appe lant, 

T. Prakasam for the Respondents, 

The Court delivered the following 

Judgment :—The Receiver of Nidadavole Estate obtained a 
decree for money against defendants 1 to 3. The’ properties in 
suit were attached in execution and were purchased by the plain- 
tiff. He obtained a certificate of sale; but when he applied to be 
put in possession, he was resisted 3y the 4th defendant who 
claimed to have purchased the property at.a private sale from 
defendants 1 to 3. The present suit is to recover possession. 


The contention of the 4th defendant among other pleas, is 
that the plaintiff is a benamidar for the Receiver, and that conse- 
quently he is not entitled to sue in ejectment. The Subordinate 
Judge found that the plaintiff was a tenamidar. In a careful 
judgment, after reviewing the authorities, he came to the conclu- 
sion that the plaintiff was not entitled t sue. l 

We think he is right. Mr. Nagathushanam who appeared 
for the appellant conceded that in an ordinary suit in ejectment, a 
benamidar cannot recover possession.’ He argued, however, that 





* §, A. No. 800 of 1914. a 11th October, 1916. . 
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in a suit necessitated by resistance to obstruction in execution | 
the holder of the certificate of sale whether he be a benamidar or 


‘not is entitled to maintain a suit for possession. It was not seri- 


ously argued that anything in S. 66 of the Code of Civil Proce- 
dure can`confer such a right. That section is designed to protect 
the person who has obtained a sale certificate: and has acquired 
possession under it. It has no application to a purchaser who 
seeks to oust another from possession. `’ 


Reliance was placed by the learned Vakil upon certain 
observations in, Sree Raja Datla Venkata Suryanarayana 
Jagapathiraju v. Goluguri Bapirajw 1. A careful perusal- of 


the judgment leaves no room for doubt that that decision is no 


authority for the contention now advanced. The learned Judges 
in that case drew a distinciion between contractual rights and 
rights arising from title. In the former class of cases, the person 
who is eo nomine the contracting party is entitled to enforce the 
terms of the contract. .It will not be open to the other party to 
the contract to turn round and say that although he did enter 
into the contract with the party suing, as that party ‘is only a 
name-lender for another, hs can refuse to perform his part of the 
contract. The anvlogy of the sections relating to the rights of 
agents of undisclosed principals was relied upon for this purpose. 
We can conceive cases where even possession may be claimed 
under the contract against the party who has agreed to deliver 
possession. But the person sued in this case is not the person 
who ‘enter:d into the contract; heis a third party who claims 
possession in his own right. Tne plaintiff in such cases must 
show that he has a better title than the person whom he seeks 
to eject. Consequently it is open to the defendant to plead that 
such a plaintiff has no right to recover possession. It is on this 
ground, we take it, that in suits in ejectment, the benamidar is 
not allowed to recover possession. 


Mr. Nagabhushanam consended that under Order XXI, 
Rules 97 to 103 the person entitled to move the Court in cases of 
obstruction to possession, is the certified purchaser and none 
else, and that therefore he is the only person who can sue under 
Rule 103. We are not prepared to hold, as at present advised, 
that the real purchaser is not entitled to take action under these 
rules. Even granting the premises, it does not follow that the 


ee ee 





J. (1910) I. L. R. 34 M. 143. 
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real owner has no remedy. The fact that he could not sue to 
remove the obstruction under Rule 103, does not show that the 
ordinary right of a suit for possession on title is not open to him. 


A stray observation in Ravji v. Mahadev 1 that the 
benamidar can sue for possession was -velied on. This was 
a suit for damages against the judgment debtor for cutting and 
carrying away the crops after the duction sale, The learned 
Judges very guardedly say that as between the benamidar and the 
judgment-debtor, the former may have a right to recover posses- 
sion. Wedo not think that that observation can help the appellant. 


We are of opinion that the view of the Subordinate Jud ge is 
right and dismiss the second appeal with costs. 


A. 5, V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Coutts Trotter, and Mr. J atic 
Seshagiri Aiyar. 


Puzhakkal Thirupurath Veluthakkal _ Aine (Plaintiff) 
Chirudevi daughters and others. 
V, 
Puzhakkal Thirupurah Veluthakal Respondents (Defendants). 
Tarwad Karnavan and Manager 
Thillu Amma's son Kelappan Nair 
and others. 


Malabar Law—Tarwad—Partition, right to—Karar—Family arrangement— 
Junior members, when bound by acts of Karnavan—Minor member, right a f, k to 
tmpeach Karar—Customary Law, how ascertained. 


The properties of a Malabar tarwad can be validly partitioned only with the 
consent of all the members and it is not open to ane or more of the members of a 
tarwad to enforce a partition against the wishes of the Kamavan or the other 
members. It is however competent to the junior members to.impeach alienations 
or acts of mismanagement by the Karnavan, in order to preserve the integrity of 
the family property. The minor members-of a tarwad are not entitled to interfere 
in & Karar or family arrangement in so far as it affects’ the adult members who 
were parties thereto, but can show that their interests were not properly represent- 
ed or that the Karar was in fraud of their rights and ask relief for themselves on 
that footing. 

Per Sankaran Nair, J.—In deciding questions of enatomary law, if there are 
texts or series of decisions, tha Courts should follow them and in their absenea, 
should decide on the evidence in the cage. 


* Pauper A. No. 284 of 1918. 6th March, 1916. 
1, (1897) 22 B, 672 ai 678. 
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Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in Pauper Original Suit 
No. 20 of 1912. 

The case came on in the first instance before iiei Lordships 
(Sankaran Nair and Coutts Trotter, JJ.) who delivered the 
following ; 
Judgment :— Sankaran Nair, J:—This is a suit brought 
by two females aged 8 and 5 respectively, members of a 
Marumakathayam Tarwad by their next friend and father to 
remove the first defendant, their Karnavan, to declare certain 
Junior members incapable of management and to appoint two 
ladies, defendants 4 and 14, managers of the Tarwad affairs and 
to set aside two Karars Exhibits A and B dated 4th June 1910- 
and 22nd June 1911 respectively. There are various pleas raised 
by the defence, but the suit was dismissed on the ground that the 
plaintiffs have no cause of action as asuit of this nature is not 
maintainable according to Malabar Law. The first defendant 
was the Karnavan and Manager of the Tarwad. While he was 
in management on the 4tk June 1910, an agreement was entered 
into to which the defendants 2 to 5 and the 12th defendant, who 
is the mother of the plaintiffs, were parties by which certain 
arrangements were made for the future management of the 
Tarwad affairs. 12 to. 14th defendents executed another Karar 
on the 22nd June admitting the prior Karar. Plaintiffs now. say 
that these Karars are not binding on them and that they are 
detrimental to the Tarwad. Plaintiffs were represented by the 2nd 
defendant who was the senior Anandravan, that is, the man 
who is entitled to succeed the first defendant in management. 
The subordinate Judge holds that it isnot open to the next friend 
of the minors to sue to remove the Karnavan, nor is it competent 
for two ladies of a family to ask the Court to appoint a female. or 
females as the. managing member. He holds however that if the 
plaintiffs were majors, they would have a cause of action, but, as 
they were minors, they have no cause of action at present to sue. 
For these reasons, he dismissed the.suit. 

The constitution of a Malabar Tarwad is described in the Full 
Bench Judgment in Kenath Puthan Vittil Thavazhi v. Naraya- - 
nan 1, It is open to the mambers to enter into an arrangement for 
the management of the Tarwad affairs. It is open to them also 


1. (1904) I. L, B 28 Mad. 182 at 194. 
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to divide the Tarwad properties among themselves. Such a partition 
would ordinarily be binding on the. minors, but if on attaining 
majority they are able to show that they have been prejudiced, that 
partition could be reopened so far as they are concerned and they 
would be awarded the share which should have been set apart: for 
them ; but subject to this, the partition is final as between those who 
were parties to it. There is no reason why the same principle should 
not apply to the Karars which have been entered into. Prima 
facie, there must have been mismanagement of the tarwad, as 
otherwise it was unnecessary to enter intoKarars placing restric- 
tions on the first defendant's rights of management. While therefore 
the plaintiffs are not entitled to set aside the Karars so far as the 
defendants who are parties to it are concerned, they are entitled 
to ask the Court to take the necessary steps for the protection of 
their interests and we are thereforé unable to agree with the 
Subordinate Judge that they have no remedy. He concedes that 
if they were not minors they would ‘be entitled to bring a suit of 
this nature, though it is very doubtful, even in such a suit, the 
agreement will be set aside so far as the parties to it are con- 
. cerned. On the other hand, if the claim as set up by the 
plaintiffs is allowed, it would be open toa stranger acting on 
behalf of the minors in a Tarwad to interfere with: every 
arrangement that might be made by the Karnavan and the adult 
members in the family. Disclosures would often be to the 
prejudice of the tarwad-and it would be taking- away altogether 
from the Karnavan and the other members of the Tarwad - the 
right to regulate the management of their affairs. The claim 
therefore to the extent that it has been put forward cannot be 
admitted. The plaintiffs inthis Court have asked for their shares 
+o be delivered to them or for the appointment of a receiver. As 
the plaintiffs are minors and there is a general prayer in the 
plaint for such xelief as they might be entitled to, I proceed to 
‘consider this prayer. The first defendant, the. Karnavan, - has 
‘expressed his willingness. to -allot : their shares to them. The 
„other memb:2rs with the exception'of the 15th defendant who is 
unwilling to allot their shares to the plantifis, however have not 
expressed their assent or dissent. Therefore the question is 
whether, consistently with the principles of the. Marumakattayam 
system, plaintiffs can in the circumstances of this case be allotted 
their share of the property. There can be no doubt from the 
admitted facts of the case that it would: be beneficial to: the 
118 
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Tarwad toallot to the plaintiffs their share. According to 
Malabar Law “ division' cannot be enforced by a co-parcener’? 
and ‘ The head of the family has əntire control over the concerns 
and property of the family which he has to administer for the good 
of the whole: (section 387 Strange’s Manual of Hindu Law), 
The unity of the family may noi be broken up by any member 
claiming.a share and forcing on & division.” ` This principle was 
laid down in 1814, and, though with interruption, has been 
adhered to ever since. The head of the family, as pointed out in the 
extract above quoted, holds the property to administer it for the good 


of the whole and it certainly cannot be for the good of the family 


to allow strangers on behalf of minors to reopen family arrange- 
ments, if it can be prevented by securing to those minors 
their share without detrimant to them or their Tarwad. One 
course or the otherhas to be followed in this case. Reason 
seems therefore to suggest shat he should have the power to give 
them such share. It was a prevalent idea for some time that the 
Karnavan was not entitled to alienate the property and that the 
consent of the junior members was necessary; but it is now 
settled law that, in the interests of the family, the Karnavan may 
make any alienations (See Kalliyani v. Narayana 1, and the 
cases referred to therein, for the old rule of law thatthe assent 
of all the members of the Tarwad is required). The alienations 
to the plaintiffs of their share of the ‘property in exchange for 
their renunciation of their interests in the rést of the property 
ù. €. the sale to the plaintiffs of the interests of the Tarwad in 
that property would seem to be within the powers of the Karna- 
van, when itis beneficial to the fainily, or, in -other words, it 


' means that it would be open io the Karnavan to allow @ 


member to receive his share and leave the Tarwad when it 
is in the interests of the family fo do so. Again though 
it has been decided that a member cannot claim partition of 
Tarwad property, the question whether a member can claim 
his share, when it is in the interests of the Tarwad that a parti- 
tion should take place so far as the party claiming it is concerned, 
has not yet been decided. It has been decided by the Full Bench 
of this Court that certain members may entirely withdraw from 
the Tarwad (see Kenath Puthen Vittil Tavazhi v. Narayanan 2, 
but whether the Karnavan may give them their share in considera- 
tion of such withdrawal when it is in the interests of the family 


a ae ce 
~I, (1885) LL.R. 9 M. 266 2, (1904) T.L.R.28-M, 189 at p, 194; 14 MALS, 415. 
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| 
that they should so get it, has not as pointed out above, yet Veluthakkal , 


been settled.. Nor is there any decision on the question whether marge 
the majority of the members may divide the family property. sf lala 


The late Mr. Justice -Muthuswami Aiyar was of that opinion Karnavan.- 


after he heard the evidence given before the Malabar Commission. Sankaran | 
Nair, J. 
In deciding questions as to customary law, if there are texts 


or series of decisions, we should follow them. Otherwise such 
a question has to be decided upon evidence. I would therefore 
refer to the Subordinate J nage 1 the ia questions for 
decision :— 

(1) Whether it is open to the Karnavan of a Tarwad to give. 
to any member of the Tarwad who claims partition his share 
of the property, when it is in the interests of the- Tarwad that 
he-should do so. = 

(2) Whether partition can be claimed by any member of the 
Tarwad, if it appears that such partition is in the interests of 
the Tarwad or necessary for the preservation of his interests in 
the Tarwad and generally beneficial to the Tarwad. 


(3) Whether itis open to the majority of the members of 
the Tarwad to enforce a partition of the family property. 


It will be open to the Subordinate Judge to take such evidence 
' as he cousiders necessary for the decision of these questions. 
He will bear in mind that what he has to decide is not whether a 
custom has been proved against the general law of the country, 
but what is the Customary Law. If the ultimate decision of- 
the High Court on the first two issues is in favour of the plain- 
tiffs, they will be permitted to amend the plaint if necessary and 
be awarded their share, 
The finding should be submitted in five months and seven 
days will be allowed for objections. 
Coutts Trotter, J:—I agree. 
“Atn compliance withthe order contained in the above judg- | 
ment, the Subordinate Judge of South Malabar at Palghat 
submitted the following 
FINDING :—I am directed to submit my findings on the following 
| Issues:—(1) Whether itis open to the Karnavan of a farwad to give to any 
member of the tarwad, who claims partition his share of the property, when it is 
in the interests of the tarwad that he suould do so. 
(2.) Whether partition can be claimed by any *member of the tarwad, if it . 
appears that such partition is in the interests of the tarwad or necessary for the 
pres3cvation of his intzresis in the tarwad‘and generally beneficial to the tarwad. e 
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{3.) Whether it is open to the majority of the members of the tarwad to - 
enforce a partition of the family property. 

_ 2. Six witnesses have been examined on fhe plaintiffs’ side and the doou- 
ments with reference -to which they gave their evidence are filed as ExhibitsC to G. 
No evidence has been adduced on the defendants’ side. AIL the witnesses of: the’ 
plaintifs state that according to the prevailing v’ew or according totheir experience 
of it, a Malabar Tarwad can be validly partitioned only with the consent of all its 
members. The’ evidence shows that in’ some instances, partitions have been 
effected without the junction of all the members; but that as a rula, the dissent- 
ing members have afterwards acquiesced in all such partitions. None of them 
can speak of an instance in which sucha partition has been held to be binding 
on any dissenting member, when he disputes it. The plaintiffs’ 4th witness 
speaks of an instance in which an undesirable member of his own. farwad was 
divided away with his share, see Exhibit F. But that was done with his consent 
dnd with the consent of all the othar members and this witness adds that if all the 
other members’ had not consented, his share could not have been given. The 
plaintiffs’ 6th witness also proves a similar instance which took place in his family 
with the consent of all the members, see Exhibit G. The plaintiffs’ 6th witnoss 
who has large experience, says that “one member cannot claim bis share without 
the consent of all the other membars, even’ though it is beneficial to the tarwad 
to send him away with his share. This is all the evidence I have before ma about 
the customary law of tha country and I have only to decide what the customary 
law is : on this evidence none other than a negative finding can be arrived at on 
each of these issues. I, therefore, find all the issues in the negative. 


C. V. Ananthakrishne Aiyar for Appellants. 

J. L. Rozario, K. Kuétikrishna Menon and Appu Nasr for 
Respondents. 

The Court delivered the following 

Judgments :— Seshagiri Aiyar, J:—I have listened with 
interest to the resume of the case law regarding the liability of 
tarwad property to partition given by Mr. Anantakrishna Iyer. 
From 1814 onwards, it has been regarded as accepted law in this 
High Court that, unless all the members of a tarwad consent, 
there can be no partition of the tarwad property. The decisions to 
which Mr. Anantakrishna Aiyar drew attention, namely those which 
give rights to the Anandravans of a tarwad to question alienations 
made by the Karnavan are not decisions which help the disrup- 
tion of a tarwad; but ure rather decisions which fend to preserve 


_ the property of the tarwa, These rights have been recognized 


by Courts of Law in Anandravans for the express purpose of enabl- 
ing them to see that the tarwad property is not wasted or damag- 
ed or alienated to their prejudice. I do not think that those caseg 
are a halfway house to the vontention that itis open fo -any 
member of a tarwad to sus for a partition of the family. property. 
It is conceded by Mr. Anantakrishna Aiyar that there has néver 
been any instance in which either some or g majority of the 
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members of the tarwad have been allowed to divide the property 
behind the back even of one single dissenting member. Tha 
principle of the father of a joint Hindu family allotting the share 
of some of the members and keeping the rest of the properties of 
the family intact:is no doubt prevalent in the East Coast ; and that 
is due to the development of the theory of partition mostly by the 
commentators on ancient Smriti texts. There has been no such 
development so far as Malabar is concerned; the -Subordinate 
Judge says that there has not been evidence before him of a single 
instance in which tarwad property has been ‘partitioned against 
the wishes of a dissenting member. The evidence in this case is 
clear that there is no such practice in this part of Malabar. Iam 
therefore of opinion that it is not open to the Court to introduce 
this innovation by giving a share to the plaintiffs out of the tarwad 
property. It is not open to the Courts to introduce such a prác- 
tice in the absence of clear and cogent evidence on the point. On 
the second question, I entirely agree with Mr. Anantakrishna 
Aiyar that there is no reason why minor members of a tarwad 
should not be allowed to question the acts of a Karnavan if he is 
- found to mismanage the tarwad property. If adult members are 
entitled to come to a Court of law for a declaration that the acts 
of the Karnavan are not binding and also to ask that he must be 
removed, I see no reason why that privilege should be withheld 
from the minor members of the tarwad. It would be to the inter- 
est of the minor members that they should be allowedto question 
the acts of the Karnavan and to préserve the tarwad property for 
their benefit. 


‘I take it that on the last occasion the learned Judges who 
heard this appeal were inclined to the view that it is open to the 
present plaintiffs, if they are not entitled to get-a share of the 
tarwad property, to question the acts of the 1st defendant against 
whom a large number of charges have been alleged in the plaint, 
This question has not been considered: by the Subordinate : Judge. 
‘Therefore the Decree of the Lower Court will be reversed so far 
as this point is concerned, and the case remanded to it for disposal 
according to law. .The enquiry should as far as possible be 
restricted to showing whether the minors (plaintiffs) have been 
prejudiced by the Karar or whether the tarwad property has been 
endangered a the acts of the first defendant. The costs me abide 
the -result - 2 x : , 
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eae Coutts Trotter, J :—I wish just to add one word; because I 
l vi , . Š wg. is 

© Y. “was a party to the original decision. My view is that it 1s not open: 
Veluthakkal 


marward $O these minors to interfere with the family arrangement carried 
Karnavan. ` out by the karar in so far as the persons who were parties to it: 
Coutts and who were adults at the time are concerned ; and that all that 
Trotter, J. they are entitled to is to come to the Court for relief for 
themselves on the footing that their own maintenance has to be 

provided for by the Court. The onus of course will be upon them 

to show that the karar was carried dut in fraud of their rights.. 

The onus. will also be upon them to show that subsequent to the 

date of the karar there was mis-management by the Karnavan, 

In my opinion if they can show that the karar was carried out in 

„order to defeat their rights and can show that by fraudulent reci-. 

tals of. non-existent debts the property in the hands of the Karna- 

van was misrepresented or understated in the karar, they will be 

entitled to relief in respect of those false debts and in respect of 
subsequent acts of mismanagement, What they are not entitled to 

is to havé the whole karar set aside in a manner that would affect 

the position of the signatories to it. I agree in the order proposed. 


PRIVY ‘COUNCIL. 


Present :—Lord Shaw and Parmoor and Mr. Ance Ali. 
[On Appeal from the High Court of Judicature at 
Fort William, Bengal.] 


Nobin aaa Barua and others ... Appellants * 


Chandra Madhab Barua T Respondent. 

Limitation Act (1877) S. 8 and art. 89—Account, suit for—Principal and ageng 
P. U. —Proprietor appointed by Co-proprietors as common agent for payment of joint 
= debis Agency continued after death of principal—Suit by representatives 
soe —Limitation—Dayabhoga Law—Capacity of major brother to give discharge 
' Barua so as to bind minor brothers—Secomt Appeal—Portion of claim disallowed by the 
v. first Court—Appeal to the High Court by defendani—No cross appeal or memorast- 

aR dum of objections by plaintif —Appesi to the Privy Couneil— Relief, extent of. 
Barus. i One N and the respondent were joint owners of a forest land. In or about 
i 1894, under an ‘agreement with N the respondent was appointed agent to collect 
the profits and pay off the debts. N died in 1899, leaving behind him an adult 
and two minor sons (appts). The parties were governed by Dayabhaga Law. The. . 
respondent continued to manage theesiate on the same terms as before till 1902, 
‘when his agency Was terminated by a written notice. On a suit being brought for 
‘accounts in 1904, the sub-Judge allowed accounts for three years before the death 
of Nand subsequently. On appeal by the respondent the High Court disallowed 
° . the same except for the period within 3 years of the suit, Plaintiffs did not file an 

appeal or memo of objections in respect of the disallowed period. 


* idth July, 1916. 
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Held, on appeal to the Privy Council the: the plaintiff were not entitled ‘fo 
press their appeal as regards the period disallowed by the Sub-J udge. E i 

The position of the respondent was that iof an agentand continued ag such 
even after the death of N and the suit was governed by art. 89. 

It appeared doubtful how far ‘there had teen any demand and refusal during 
the life-time of N but-in any case at the date of his death his legal representatives 
were entitled to demand an account fora period of three yaars. 

` Held further, that the adult plaintiff was incapable of giving a discharge and as 
such under 5. 8, the whole claim was’ saved. 


Facts :—The defendant-respondent Chandra Madhab. Barua, 


‘and his elder brother, Chandi Charan Barua, were the owners of- 


an 8- -anna ` share in a joint forest estate in the district of Goalpura, 
the other 8-anna share being the property of their nephew, 


‘Nanda Kumar Barua. The parties were governed by the Daya- 


bhaga Law. The estate became heavily involved owing to the 
expenses of certain litigation and‘the defendant was, at the end 


of 1293 B.S. appointed coramon manager of the ymalz forest by 


‘the other co-sharers on the understanding that the whole profits 


thereof were to be appropriated to the payment of the joint debt. ` 


Chandi Charan died in 1300, and Nanda Kumar in Sraban 1306 
(corresponding to July—August 1899), The latter before his 
death had demanded from the defendant his accounts from 1298 to 


. 1297. A committee- was called by the defendant and the matter 


discussed but no proper accounts were taken or given. After the 
death of Nanda Kumar Barua, the plaintiff’s appellants who were his 
sons and heirs, began to press the defendant for an account of his 
administration in consequence of which he withdrew from the 
management by written notice on 3rd Magh 1808 (16 —1—-1902). 
On 12—-9-—--1904 the’ plaintiffs commenced a suit against the 
defendant claiming a declaration ‘that he was liablé to render 
accounts to them of the amounts realised in respect of ‘the ‘said 
property for the whole period of theagency. It was- neither 
alleged in the pleadings nor made out by-the evidence that there 


-was any demand for the accounts of the agency after the demand 


made by Nanda Kumar before his death. The Subordinate Judge 


ordered an account ‘of the income and_expenditure in regard to the 


Forest Mahal from the month of Sraban 1308 B. S. (July- -August 


1896) to the month -of Magh 1308 B.-8, (January 1902). The 


defendant thereupon appealed, to the High Court Stephen and 
Richardson, JJ. varied the decree of the Subordinate J udge so as 


to limit the account fo five months from Bhadra to Magh 1308 


Lord 


Parmoor. 
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B.S. The plaintiffs thereupon appealed:to His Majesty in.Council 
claiming an account from the defendant for the whole period of 
his agency. 

Appeal from a rudgmert and decree of the High Court dated ~ 
June 11, 1912 on appeal from a judgment and Decree of the Sub- 
ordinate Judge of G oalpara dated May 21, 1910. 

Sir W. Garth, for the appellant, contended that the High 
Court ought to have held that there was no demand and refusal 
either during the lifetime of the appellant’s father or after the 
month of April 1891. - The respondent was trustee for a specific 
purpose within the meaning of S. 10 of the Limitation Act.and 
was not an agent within the meaning of Art. 89 of the said Act. 
The other appellants were admittedly minors at the time of their 
father’s death and ought to be given the ‘benefit of S. 8 of the 
Limitation Act. Hereferredto 9 M. I. A. 301 and L. R. 11 I. A. 
192. ~~ * 
‘ DeGruyther, K. C. and Dube for respondents’ submitted ‘that . 
the judgment of the Subordinate Judge must stand in no far as 
the plaintifi’s claim was dismissed whéther right or wrong, as the 
plaintiffs did-not appeal from that decree. Secondly as to art. 89 
the High Court held taat demand and refusal was proved. The 
eldest brother of the plaintiff was the managing member of the 


family and he could give a valid discharge. 


(Mr. Ameer Ali.—Why should not the mother be the manag- 
ing member? She do2s not occupy same position of uncertainty 
as under. Mitakshara.] 

‘Reference was made to Soorjeemoney Dassee v. Denobundo t 
Kishen Prasad v. Harnarain ? , Sheo Shanker v. Jado 
Kunwar 3, Civil Prccedure Code, $s, 304 and 561. 

Sir W. Garth ir reply. 

The judgment cf their Lordships was delivered by 

Lord Parmoor.—The appellants’ father, Nanda Kumar Barua, 
was the owner of one moiety and his uncles, the respondent and 
Chandi Charan Barua, were the owners of the other moiety of a 
lakhraj estate in the district of-Goalpara comprising a large tract 


-of forest Jand. In or about the year 1894 Nanda Kumar Barua 


entered:-into an agreement with the respondent under which the 





1. (1857) 6 M. I. A. 589. 9. (1911) L. R. 88 I. A. 45. 
8. (1914) L. R. 41 L A. 216. 
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respondent was appointed agent for the purpose of collecting rents 


and profits ‘from the forest land, in: order gradually to pay off a 


heavy debt, rendering accounts of his management, from time to 
time, to Nanda Kumar Barua. Nanda Kumar Barua died in July 
1899. He left. three sons, the appellants, two of whom were 
minors. For about two years after the death of the appellants’ 
father, the respondent managed the property on- the same terms 
as before. The agency was terminated by a notice dated the 16th 
January, 1902. ‘In September 1904 the appellants commenced 
a suit against the respondent claiming a declaration thai the 
respondent was liable to render accounts tothe plaintifis of the 
amount realised in respect of the said property for the whole 
period of the agency. The Subordinate Judge ordered an account 
of the income and expenditure in regard to the Forest (Timber) 
Mahal, belonging jointly to both parties, from the month of 
Sraban 1303 B. S., fo the month of Magh 1308 B., S. Against 
this order the respondent appealed to the High Court. The 
appeal was allowed and the order of the Subordinate Judge was 
varied so as to limit the account to five months from Bhadra to 
Magh 1308. It is against this order that the appeal is brought. 

During the course of the argument, the Counsel for the 
appellants asked that accounts should be ordered for the whole 
period of the agency, but in the absence of any cross appeal to 
the High Court, or of any memorandum such as is required to be 
filed under S. 561 of the Code of Civil Procedure, 1882, it is not 
competent for the appellants to get any further remedy than the 
restoration of the order of the Subordinate Judge. It is unneces- 
sary to consider the argument addressed to their Lordships as to 
any liability to account from an earlier date. The question on 
appeal is limited to the consideration whether the order of the 
Subordinate Judge should be restored. 

It was not argued before their Lordships that, tie the death 
of Nanda Kumar Barua in Sraban 1306, the position of the 
respondent was altered or that he became a trustee in place of 
an agent. Consequently article 89 of the Limitation Act, 1877, 
applies and the only point for decision is whether the provisions 
contained in this article protect the ‘respondent against a liability 
to render accounts from the month of Sraban 1303 B. 5, and 
limit his liability to render ‘accounts from Bhadra 1308. In 
their Lordships’ opinion the a of the Subordinate Judge 
should þe restored. 
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In article 89 of the Limitation Act, the period of limitation 
is three years from the date when ithe account is demanded and — 
refused, or from the conclusion of the agency.’ It appears 
doubtful how far there had keen any demand and refusal during: 
the lifetime of Nanda Kumar Barua, but in any case at the date 
of his death his representat-ves would have been entitled to 
demand an account fora period of three years. There is no 
evidence of any kind that a demand and refusal of accounts were 
made by or on behalf of the appellants after the death of Nanda 
Kumar Barua: B | 7 

The learned Judges of the High Court -appear to have acted 
on a statement in the plaint of the appellants. They hold that 
from the language of the pleading they. must suppose that 
demands were going on as lorg as the business was in existence, 
although the dates of the demands are not given or proved. Their- 
Lordships cannot find in the plaint any statement which would 
justify the inference which she learned judges have drawn, and 
in the absence of evidence are of opinion that no such inference 
can properly be drawn adversely to the claim of the appellants.. 
The statement of objections on the part of the respondent does 
not allege that there has been any demand and refusal of accounts 
after the death of Nanda Kumar Barua. The evidence of the. 
respondent is inconsistent with any such case, since he states 
that he had settled the accourts with Nanda Kumar and with the 
appellants in 1306 and 1307. This evidence is not believed by 
the Subordinate Judge. He finds that during the period of the 
management the respondent has furnished no accounts and has 
not, by any act of Nanda Kamar or his heirs, been exempted 
from the duty of furnishing accounts. 

A subordinate question was raised on S. 8 of the Limitation 
Act. The answer is that tha two appellants who were minors 
did not come of age untila month or two before the case was 
heard by the Subordinate J udge, and that the appellant who was 
of age. Nobin Chandra was not capable of giving a discharge 
which would bind the two minors. _ 

Their Lordships will humbly advise His Majesty that the — 
appeal should be .allowed anc that the order of the Subordinate 
' Judge should be restored with costs here and below. 


: Solicitors for Appellants -—T. L. Wilson & Co. 
-> o Solicitors for Respondenis:—Barrow Rogers and Neville. 


[End of Volume XXXL] 
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Vol. XXXI 


Accounts Bettled—Re-opening of ae sa ai 
Act—Passing and Coming into force of—Distinotion ` 
Admiralty Jurisdiction—Collésion cases—Question of fact—Decision i 
Judge.—Weight to be attached to—Duty of court of appeal—Practice. 
In collision cases, when questions of faot alone arise, a Court of Appeal 
should be most chary of interfering with the decision of a trial Judge who 
had seen the witnesses and had the opportunity of forming his estimate 
of them by their demeanour, Only in exceptional cases and for special 
reasons should a court which has not had this advantage revorse tho 
judgment of the trial Judge on questions of fact. 
River Steam Navigation Co. v. Aranor Steamship Co, (Lard Sumner) 


P. C. eee ees aoe oa eons 

Admission—Statement in judgment as to—Effect oP ies 

Adverse Possession—Proof of—No presumption from possession for 
shorter period: » ... rr 


Ageney Rules (Ganja'n and Vizagapatam)—Rules 10 (4), 18 and 20— 
Disposal of case withoud notice ta parties—Re-hearing~Judicial order 
without notice — Remedy of aggrieved party. 


Where the Agent to the Governor, Vizagapatam, decided a casa on the ` 


findings of the special Assistant Agent, without notice to the parties and 
without hearing them and subsequently on an application by the aggriev- 
ed party heard both the parties and decided the case afresh, held that 
the procedure adopted by the Agent was proper and that there was no cago 
for interference by the High Court especially as the later decision of the 
Agent was substantially correct on the merits. 

Every litigant is entitled to be heard before a judicial order is made to 
his prejudice and the proper remedy of a party against whom an order of 
Court has been made without giving an opportunity of being heard, is to 


apply to the same Court fora re-hearing. Raja Debi Baksh Singh v. ` 


Habib Shak (15 Bom. L. R. 648) referred to. 
Sri Raghunatha Doss v. Maharaja of Jeypore si sees 
Agency—Termination. See Limitation Act, Art, 89 _ ae 
Termination—Salary chit—Effect — Pleadings—Anuwndment— 

Practice—Amendment having ef foct of depriving ‘defendant of plea 

of limitation when allowed. 

The question when an agency terminates is a question of fact j in each 
case. The fact that certain inums or items of credit or debit were hand- 
ed over at the place of business by an agent to his successor does not? 
necessarily put an end to his agency. 

If a cause of action is sought to be added by-way of amendment and 
if a fresh suit on that causa of action would be barred if instituted when 
the amendment is asked for, then ordinarily—even then the rule is not 
absolute—the Courts would not allow the amendment so as to give plaintiff 
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Agency— Contd. 
the benefit of tho time between the date of the institution of the suit and 
the time of amendment and prejudice the defendant by, as it'were, ante- 
dating the institution of the suit. That has nothing bo do with a case 
where an amendment is sought fo ba mide for the purpose of showing 
that the original cause of action as laid was mot barred. 

Held, that the court below was wong in holding that it had no power 
fo allow the plaintiff to amend the.plaint by setting up a letter referred 
to in the defendant’s own written stasement 3s an acknowledgment of lia- 
bility on the ground that such amendment would take away from the 
defendants the benefit of the plea of limitation which they would other- 
wise have. 


(Muthta Chisttiar y; Chitambaram Chet (Ayling and Srinivasa. | 


t 


Atyangar JJ.) ae ta Sis 
Termination—Salary chit Bf fect—~ Practice among Natiukottat 

Chetties, 

All that.e-salary chit`means is that the ngency shall not terminate 
before the expiry of the term fixed by it or rather the agency shall last for 
the period fixed-after which date’ it may or'may not be continued. It doez 
not mean that after the expiry of the period fixed there is a fresh agency 
but only that: the same agenoy contirues. 

Ramanathan Ohetiy vy. Kasi clias Kathivesan Chetiy. (Ayling and 








Srinivasn Aiyangar, JJ. a... ees n sane 
——Snit against, for’ E E continued after deuth of 
principal—Suit by representatives-—Limitation as EA 
Alien Enemy-- Trading with. ais ee oad 
Amendment of decree —Jurisdiction—Decres confirmed on oe 

of first Court ‘as Pe See 

Amendment of plaint—Efféci to a a defendant of plea of Limitation 
-—Practice ihe e- oa 
Appeal—Application for leave to appeal as . pauper—Hejeation—Bifleot as 
Finding of fact—Interference with—Practica ... aie 
“ Attestation— Effect ae jiz ae ee 
Benamidar—Suit for possession—Maintainability. as l shi 
Bequest—Life estate: to widow—Ramainder io grandsons of testator’ 
then in existence and thereafter to be barn—Validity oe 


Cattle Trespass Act, 8 20—Maliciaus complaint under—Suit for dama- 


ges for—~Maintajnability or see one 


Civil Procedure Code (XIY¥ of 1882) 8. 538—Mahomedan. Law—Mosque 
— Scheme of management —Intention of founder —History of the insti- 
tution—Inteorests cf thé public—Duty.of Court in framing scheme:. 
In settling a scheme of management and appointing new trustees 

under S. 539 of the Civil Procedure Jode, 1832, for 2 Mahomedan public 

trust, religious or charitable, such as.amosque, the Court has a very 
wide discretion ; the wishes of the founder regarding the management, if 


conformable to the changed conditions and circumstances of the present 


day, as well as the past history of tie institution may be taken into con- 
sideration ; but the primary duty, o- the Court is to consider the interests 
of the general body of ‘the public for whose benefit the trust is oreatad. 
Mahomed Ismail Arif v. Hajéo Ahmed Mootla Dawood. (Mr. Ameer 
Aly.) P.O. one one ey eee t i 
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S 584—Second Appeal— High’ Court-—-Powers— Remit cases for 
relearing—Good cause—Costs — Appeal—Ooncurrent finding of faoi 
—Isgue not raised in Courts below —: Point of law—Haceptional 
Gases—Onus — Chowkidari Chakaron Lands — Zemindar’ 8 rights 





LE  therein—Onus of Proof. 


Even if it be competent to the High Court to remit a. case for rehear- 
ing on an issue not raised in the pleadings (or even -suggested) in the 
Courts below, this ought to be done only.in exceptional cases for good 
cause shown and on .payment of all costs thrown away. 


The High Court is not at libery to disregard a finding of fact given 


by the Lower Appellate Court on the _ground that the Lower Appellate 
Court gave no reason for coming to the finding when that Court had 
considered the evidence and saw no reason for differing from the conclu- 
gion at which the Court of.the first instance had arrived. 
The onus of proving that any land within the limits ofa Zemindari 
is Ghowkidari Chakaran land is on the party setting up suck a contention. 
Maharaja Sri Ram Chandra Bhanj Deo v. The PONEI of State for 
India (Lord Parker) P.C ... - es 
C. P. Code Y of 1908, 8. 2 (41)— Legal Baprescuiollsv= Daan of alnan. 
during pendency of suit--Person having no present inlerest in the- 
estate of ihe deceased impleaded as representative —Decree— Sale in 
enecution— True heir not bound — Kaecution proceedings— Wrong 


representative impleaded—E iffect of. 
Prima facie no decree is binding on a person who has not been repre- 


sented in the suit. Where during the pendency of a suit, the defendant Fe 


died leaving a daughter ag his heir,and the plaintiff impleaded as the 
legal representative of the deceased his divided brother’s son who had 
only a spes successionis so long as the daughter was alive, obtained a decree 


against such representative and in execution thereof purvhased the ~ 


property of the deceased defendant, keld: that the daughter who was the 
true heir of the deceased wag nob bound -by the'decree and the sale in 


execution. 
Cases where pending the nit the defendant dies and some only of his 


legal representatives are brought on - record and where after decree, ‘the 
judgment-debtor-dies and execution is carried on against a wrong represen- 
tative distinguished. 

Malkarjan v. Narhari (1900) I, L. R. 25 R. 387 Ramasamt Chettiar vy. 
Oppilamant Chettiar (1909) I. L. R. 33 M. 6=19 M. L. J. 671 Gnanambal 
Ammal v. Veerasami Chetti (1915) 29 M. L. J. 698, Kadir M ohidin Mara- 
kayar v. Muthukrishna Iyer (1908) T. LUR 26 M. 280 referred to, 

Debi Singh v. Jiaram (1905) I.L R. 25 A. 214 ab 220 approved; 


Khiarajmal v. Diam (1902) I. L: R. 82.0 296 distinguished. 
Madavarayudu v. Subbanma {Ayling and Seshagiri Aiyar, JIJ ` 


.——— —§. 9—Right of Civil nature —Right to act of worship in panicles 
manner and with parlicular incidents attached. to it—Suit to establish 
— Maintaimabiliity—Olaim to honours and perquisites—Suti to estab- 
lish—Maintainability—Conditions— EHaclusive right to perform festival 
in temple—Grant by trustee—Validily—Canditions. 
A right to an act of worship in a particular manner and with bidat 
attached to it is a right of a Civil nature and the Civil Court must ad- 
judicate upon any incidents connected with the exercige of such right. 
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The right of a person to oxclusively conduct the Tirupallandu Mandap- 
appadi on ihe first day of the Pagalpatha festival in a temnle, paying all 
the expenses therefor himself, and receiving all the honours and emolu- 
ments appurtenant to that right, is a Civil right) A suit to establish 
such right is maintainable in the Givil Courts as also a suit to enforce 
the claim for honours and perquisites where they have to be given as a 
måtter of right to the Mandapamdar. 


Per Krishnan, J.:—The question whether an exclusive right to 
perform any festival in a temple is valid or not should be decided on the 
facts of the case and the usage of the temple ; and, where such rights are 
claimed as hereditary rights enjoyed from time immemorial according to 
the custom of the temple, they will be upheld provided the right of the 
trusteas to perform the festival, in case the man claiming the exclusive 
so fails to do so, is safe guarded and the-interests of the temple do not 
suter. , 

itisa mattor within the discretion of tha trustees of a temple to 
make auch arrangements as they thins fit for the performance of any 
recognised ceromony therein, and, if, in the bona fide and honest exercise 
of that discretion for the benefit of tha tempie, they arrange to give-a 
permanent and exclusive right to any worshipper to perform any particu- 


lar ceremony, the arrangement is perfeetly valid provided it does not . 


tend to the stoppage of the ceremony or to any other injurious conke- 
quence to the temple. 


Per Spencer, J :—The maiatainabi) ty of a suit depends on the nature 
of the right asserted in the plaint and tae relief claimed by the plaintiff. 


Thirumalai Alwar Aiyangar v. Lakshmi Sadcgopa Aiyangar. (Spencer 
and Krishnan, JJ.) rae m ea sis 


——-— 8. 11— Res judicata-—Earlier and later litigations. se 


S. 11 Expl. VI~-Scope and operation—Suitifor-establishment of 
` private common right and of plaintiff's individual right—Sub- 
sequent suit for establishment of sare private common right only —Res 
Judicata—Bona fide litigation in first suit as to common right—One of 
plainitffs in subsequent suit not party to first suit but enterested in 
common right claimed therein—“ Private right” in Expl. VI.— 


Meaning of —Ewpl. VI to §. 11 rot subject to Provisions of O. 1 R 
8 of Code. 


Explanation VI to S. 11 of the Goda of Civil Procedure is not confined 
to cases in which the prior suit was brought with the permisgion of the 
Court under O, 1 R,S8 thereof. Tae Explanation does not become 
inapplicable because the prior suit was Zor the establishment of the plain- 
tifs individual right in addition to the right claimed by him in common 
to himself and others in so far as his claim in respect of the latter right 
is concerned. 

Held, the decision in a suit brought by an agraharamdar of n village for 
(1) establishing (a) the joint right of Eimseltand other praharamdara 
of the village (some of whom were made parties defendants) in certain 
sites in the village, and (b) the plainti‘l’s exclusive right of Way Over the 
sites, and (2) ejecting the defendants 1 £ 2 in the suit from the said sites 
and for delivéry of joint possession of tae: entire sites to the plaintiff and 

the other agraharamdars and for an injunction as regards the right of way, 
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operated, under Explanation VI to S. 11 of the Code, as a bar to a sub- 
sequent suit brought by two other agraharamdars of the said village 


against the defendants 1 &2in the prior suit- and other agraharamdars 


for ejecting the said defendants 1&2 from the same sites and for 
delivery of possession ; thereof a to tha plaintiffs and the other 
agraharamdars, 


Held, further that thé fact that one of the plaintiffs in the subsequent 


suit was not a party to the prior suit and was allowed to come in as % co- 


-plaintif by order of Court did not prevent the application of the explanation. 

Per Sadasiva Aiqer, J: The expression ‘private right claimed in 
common” in Explanation VI to 8. 11 is not confined tə the Tight of a joint 
Hindu family, to the rights of a Malabar Tarwad, to joint trusteaship 
rights, eto. 

Rangamma v. Nar asimhacharyule (Sadasiva Atyar and Moore Jd.) ... 
S. 20, Cl (c)—‘' Cause of action” —Meaning —Promissory-note— 
Execution in one place and assignment in another—Suit by assignee wn 
ehurt within whose jurisdiction assignment ts made—Maintainability. 





The assignes of a promissory-note can sue in the court having juris- 


diction where his assignment is made. 

Read v. Brown (22 Q. B. D. 128} followed. 

Per Krishnan, J:—The assignment ia a part of the causa of action 
within the meaning of 8. 20, Cl (c), Civil Procedure Code. 

Meaning of ‘‘oause of action, ’? in S. 20, Ol. (c), Civil Procedure Code. 

Manepalli Mangamma v. Manepalli Sathiraju. (Oldfield and 
Krishnan, JJ.) feat n ‘ks ie a 
Ss. 24, 180—Scops and applicability—Temporary Court without 

definite local jurisdiction—Dcerse of—Haxecution—Attachment of 

immoveadle property not assigned to jurisdiction of Temporary Court 

—Validity—Jurisdiction of ie ed Court—Remedy of decree~ 

holder. 

Where a temporary Ocurt is established without any definite local 
jurisdiction, execution against immoveable property in respect of a decree 
passed by it aught to be effected in the court which has been assigned 
. local jurisdiction, over the situa of such property, the decree being trans- 
ferred for the purpose to that court. 

A Temporary Subordinate Judge’s Oourt was established at Masuli- 
patam but no locali limits were fixed for its jurisdiction, the notification 
leaving it to the District Judge of Masulipatam to fix such local 





jurisdiction as he thought fit to do under & 10 of tha Madras Civil Courts 


Act IIL of 1878. A suit for partition and mesne profits instituted in the 
District Court was tranferzed to the Sub-Judge, the District Judge not 
having, at thedate of guch transfer, fixed any local limits for the 
Subordinate Judge’s jurisdiction. The suit was decreed including the 
relief of mesne profits, bub, on an application being presented for axecu- 
tion of the decree for mesne profits by attachment of immoveable 
properties of the defendant, the Subordinate Judge dismissed it holding 
that, as the places where the-propertios were situate had not been even 
then assigned to his local limits he had no jurisdiction to attach the same, 
Held, on appeal, that the Subordinate Judge was right.and that the projor 
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course for the deores-holder was .fo have applied under S. 89.0, P. C. to’ 
have the decree transferred for execution to the court having jurisdiction - 


over the properties sought to be attached. 

Subbiah Naicker v. Ramanuthan Chettiar (1914) I. L. R. 37 M. 462 
at 473=26 M. L. J. 189 relied upon. 

Observations as to the difforence ia scope and applicability of Ss 150 
and 24 of the Civil Procedura Code. 5 l 

Semble ; Por Sadasiva Aiyar, J.-—Every Court has local jurisdiction 
within the court house and: its compcund and oan arrest persons found 
there in execution of its own decree. 

Venkatachallam v. Sithaygamma (Sndasiva diyar and Moore, Jd.) 
~—-——8s 37, 38—Decree for delivery of property anıl for mesne profits 

and costs—Subsequent transfer of jurisdiction—Subsequent applica- 

tion to which court to be made sii és eas 
——-~-—§, 39—THxecution of decrea of temporary court without definite 
local jurisdiction—Attachment of property not within jurisdiction if 
valid—Remedy of decree-holder te „apply for bransfer of deoree for exe- 
cution : 
—§ 47—Questton relating’ to aneoution, aie., of Wee = Appeal 

Second appeal—Question relating to rights inter se of judgment debtors 

— Decree completely satisfied and decree-holder having no interest in 

decision of question— Effect. an 

§. 47, O. P. C. has no application where the disputer elates solely to 
the rights inter ce of the Judgment-dabtors and the decree-holder has no 
interest in their decision. l 

The question whether property of the judgment-debtor which had, in 
execution, been‘ placed in the possession of a Receiver appointed at the 

~tnstance of the decree-holder, should after the satisfaction of the decree 
amount, be handed back to one of the representutives only, or to all the 
representatives, of the judgment-debior who had died in the interval, is 
not a question relating to the execution, discharge or satiafaction of the 
decree within the meaning ofS, 47 and no appeal or second appeal lies 
against the order dismissing & petision by one of such representatives 
praying for joint possession, 

Anavarsada Khan Pani Sahtd v. Misiri Khan Pani. Sahib (Sadasiva 
Aiyar and Moore, JJ.) a as ae 
————B. 47 (1)— Suit for declaration that decree obtained by deforidant 

against plaintiff was satisfied ard for injunction restraining erect- 

tion, if matntainable—Second Appsal—-Obdjection to eee inability, 
of suit, when allowed to be raised, 

A suit for a declaration that a decree obtained by the defendant 
against the plaintiff was satisfied and for an injunction restraining the 
defendant from executing the decree is barred by S. 47 (1) of the Civil 
Procedure Code. ; 

An objection to the maintainalility ofa suit-can be allowed to be 
raised for the first time in second appeal, if it does not involve the ascer- 
tainment of any fresh facts. 

Manjunatha Chetty v. Appaya alias Manuel Souza. (Seshagiri Aiyar 
and Bakewell, JJ.) ves 

Ss. 47 and 73— Rateable dsstribution—Claim for—Objections by 
Judgment-deblor—Rejection of zlatm—Question relating to evecutjon, 
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arising between parties to the suit—Appeal—Order under 8, a 3 

Civil Procedura Code, nature of. 

Where certain decree-holders claimed rateable distribution of money 
belonging to their judgment-debtor and lying in Gourt, the. Subordinate. 
Judge on the objection of the judgment-debtor that the fund in Court was- 
not liable to satisfy the claims of the decree-holders, rejected. their 
claims and ordered the money to be paid out to the judgment-debtor. 
The decree-holders appaaled to the District Court against the'order of the 
Subordinate Judge, -but the District Judge held that the order being one. 
under S, 78 of the Civil Procedure Code, was not appealable: 


Heid, reversing the dacision of the District: Judge, that the order of 
the Subordinate Judge so far as it affected each. deoree-holder ` separately, 
was 20 order between him snd the judgment-debtorand related: to the 
execution of the decree, and that ths order though passed ostensibly: 
under 8. 73, was really one under-S. 47 of tha Civil Procedure Code and - 
was therefore appealable: 


Per Oldfield, J.—The.order obtained by s creditor under-S 73 of the 
Civil Procedure Code, ordinarily embodies expressly or impliedly three 
distinct decisions that (1) his application for execution is generally valid; 
(2) the fund.in Court is available towards satisfying. bis claim and (3)- 
he is entitled to a partioular portion of it. When the objection to the. 
order under S. 73 is based on the invalidity of the execution application . 
or ot the character of the fund in‘Court, the question is between the 
judgment-debtor and the individual creditors, not the creditors as .a- 
body, and the decision on k is rəslly one under S. 47 of the Civil 
Procedure Code. 

Per Krishnan, J.~In so far as an- order under 8. 78 of the Civil 
‘Procedure Coda, o1n be treated as an order under 9. 47 of the Code between 
the parties to a suit, an appeal Jies atthe instance of either party where 
` guch an appeal does not affect orders in favour of third parties such as 
otber decres-holders. 

Kashiram v., Maniram (1892) 1. L. R, 144.2910, Balmer Laurie & Co, 
v. Jadunath Banerjee (1914) 1: L. R. £20, 1, Rajah of Carvetnagar v. 
Venkala Reddi (1915) 29 M. L. J. 96, Chennamma v. Raja of Karvetnagar 
(1914; 1 L..W. 234: Referred to. 


Venketalrishna Pattar v. Krishna Pattar. (Oldfield and Ky aimon, 
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provision for vecovery.of balance. of deeres amount from: the other 

properties of the mortgagor tf sale procseds ate instufficient—Hzecution 

—Limitation— Starting point—Res judicata—Question of Lav. 

Per Abdur Rahim, Offg. Chief Justice and Soshagiri Siyar, J: (Phillips 
J, dissenting) :—-Where "a mortgage deerea for gale: also includes a 
provisional decree for recovery,cf any balance.from the other proparties of- 
the mortgagor in case the sale proceeis of the mortgaged property are 
iound insufficient to satisfy the entire decres.amount. the period ‘of twelve 
years limited by 8. 48 of the Civil Procédura Code, for execution of the 
decree against the other properties. of the: mortgagor begins '-to run, not’ 
from the date of the decree -but only from the date when the mortgaged 
properties are sold and the sale proceeds. are.found insufficient’ to satisfy 
the decree. 


§. 38- (4). (a) (b)—Morigage decree—Deerea’ ‘for sale with 


820 


Ò. P. Code-- Cond. 
Venkaiaperumal v. Prayag Dassjee (1914) 29 I. O. 556. Overruled. 
Per Sadasiva Aiyar, J.-—-The decision on a question of law in one 
proceeding is not res judicata in any later proceeding except to this extent 
namely, that the right which was the object-matter of the former 
proceeding and was established in favour of one ie party cannot be questioned 
i1 the subsequent proceeding. 


Mangalathammal y. Narayanaswawt Aiyar (1907) I. L. R. 80 M. 461; 


Palaniappa Chettiar v.Savari Naidoo (1908) 18 M. L. J. 648. relied on. 
Aiyasamier v, Venkatachela Mudali (Mr. Abdur Rahim, Offg. C. J. 
Seshagiri Ayar and Phillips, JJ.) ee ee a 
8. 73—Order under, when appealable spi 
————B, 92-~Applicability— Public charitable trusi—Breach of trust 





by existing trustee—Hindu widow —Suit by reversioners for her- 


removal, for appointment of plaintiffs and for possession—San ction of 

Advocate-General—Necessity—Suit against person not entitled to 

trustee-ship~Maintain bility independently of 8. 92—Alienation of 

` of fice of trustee —Breach of trust but no vacancy created by. 

S. 92 of the Code applies to a suit which is based on a breach of 
trust on the part of the trustee of a public charitable trust and in which 
the plffs. ask that the trustee guilty of the alleged breach might be 
removed from the office and that they themselves as the persons next 
entitled to succeed to the office might be put in possession of the trust 
properties, 

Judgment in 25 M. L. J. 878 reversed. 


Where the reversioners of a deceased Hindu sued for a declaration 


that the widow had forfeited her right to the-office of trustee to a charit- 
able endowment by reason of her having alienated the office and as such 
they had become entitled thereto and for possession of the properties 
belonging to the trust ; but also prayed, in the event of the Court consider- 
ing it necessary that the widow should be removed from the offico that 
she might be so removed ; Held,that the alienation’of the office though 
a breach of trust did not oreate a vacancy, and as in that view, the 
prayer for removal was essential, plaintif’ s action could not be maintain- 
ed without sanction-under S. 93, © P. Code. 

Venkatasubbamme v. Fenkatarangam Chetty (Abdul Rahim, Offg. U. 
J. and Seshagiri Aiyar, J.) és Was sii 
——~—8. 92—Applicability—Temple—Suit ` for declaration of invali. 

dity of alienation of property of—Sanction of Advocate- General or of 

` District Court—Neoeasity 3 ee 
———B8, 92—Suit under—Nature of—Death -of original plaintif fs— 

Addition of other worshippers as parties—Power of Court— Sanction 

of Advocate-Gener al-——Necessity. 

A suit brought under 8. 92 af the Code is a representative suit and 
does not abate on the death of the original plaintiffs. 

The Court has under Or. 1-R. 10 Cl. (2) of the Code, power to add 
other worshippers as parties when it deems their presence necessary to 
the further prosecution of the suit. The sanction of the Advocate. 
General is not necessary to enable it to do go. 

Parameswaram Munpuy. Narayanan Nambudri, (Sadasiva Aiyar 


and Moore, Jd.) ees be ais ees 
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‘8, 110—Suit upon wr gage ini of parties claiming adverse 
liile— Appeal by one of them—Value of appeal—Value of property 
claimed, not of inorigage amouni—Misjoinder. 
In a suit for salo upon a mortgage, not only the mortgagor but also 
other persons who set‘up adverse claims to the property were made parties 
and the High Court gave leave to appeal- to one of such parties who had 
failed on the ground that the mortgage claim was above 10,000 Rupees 
and as the mortgage money could be recovered from every part of the 
mortgaged property. that amount should -be considered the ‘ value of the 
appeal to the Privy Council. : 

Held by the. Privy Council dikering from the High Court that the 
value of the appeal was the value of the items pianga, by the appellant 
and not the amount of the mortgage. 

Held further that the joinder of parties claiming an adverse title in a 
suit upon the mortgage was wholly irregular. 

Mussammat Radha Kunwar v. Thakur Reott Singh (Lord Buckmaster 
L.C.) P.C. aai 








substantially just and proper ea 

§..1450— Execution of decree of temporary Court without definite 
loca] jurisdiction— Attachment of property nob within jurisdiction, 
validity—Remedy of decree holder ... ae shi 
0. I. R. 8. S. 14 Explanation 6 not subject to provisions of O I R 8. 
——Q. 21, Rr. 1 and 2—Joint decree- Polera Ponner p= Payment 

to some, of a valid discharge of the- decree. 

Where three partners hold a joint decree, a payment out of Court of 
the deores amount to two of them, cannot bind the third wholly or in part, 
unless they have been constituted by him agents for the receipt of the 
decree amount. 

Periasamt v. Krishna Ayyan (1901) I. È. R. 25M. 481 foll, 

Mahomed Silar Sakib v. Nabi Khan Sahib. (Oldfield and Sadasiva 
Atyar, JJ) sa sds 
0. 24 R. 2 (2) “, Show cause” EINE debtor’s ap- 
plication to record satisfaction of decree—Inguiry into questions of 
fact in issue—Duty of Couri—C. P. C.0. 32 R., 1—Applicability to 
compromise after decree. 








The words ‘‘ to show cause’’ in Or. 21 R., 2 ol. (2) of the Code of Civil 


Procedure do not mean merely to ‘‘allege cause nor even to make oub that 
there is room for argument, but both to allege cause and to prove it to the 
satisfaction of the Court’’ and it is incumbent upon the Court to investi- 
gate-and decide any questions of fact on which the parties may not be 
` agreed. 5 - 

An application wag made by the judgment-debtors to record satisfac. 
tion of the decree alleging that, the arrangement had been entered into bet: 
ween them and the decree-holder, in pursuance of which they had execut- 
ed and delivered to him a sale-deed but that he would not allow the deed 
to be registered. The decree-holder filed a counter-petition denying the 
correctness of some of the allegations in the application of the judgmént- 
debtors. The Court below rejected the application without recording any 
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—§. 145—Revision —Interference in— Decision of court below 


PAGS, 


571 


93 


io : 


0. P. Code— Conid. 


evidence on the ground {hat the sale-deed not having been registered 
could not pass title to the vendee and that until the sale-deed was regis- 
terod the question whether satisfacticn of the deoree should be recorded 
could not be gone into. 

Held, in appeal that the Court ERK was wrong in summarily reject- 
ing the application without allowing the parties an opportunity of esta- 
blishing their respective allegations. 

One of the judgment-debtors being a minor, and the contention being 
raised by the decree-holder that the compromise was invalid inasmuch 
as the permission of the Court had not been obtained-on behalf of the 
minor, held that in disposing of the application the Court below must con- 
sider that contention algo. 

The provisions of Or. 82 R. 7 Civil Procedure Code, apply to compro- 
mises entered into after decree and edjustments of tha decree to which a 
minor- is a party require the sanction of the Court. 

Shaik Davúd Rowther v. Paramaswami Pillai (Sadasiva Aiyar and 
Moore, JJ) oi si aun 
0.21, R 58—Scope of—caim founded on oreae — Order 
rejecting—Suit to set aside order—Limitation—Limitation Act of 1908, 
Art. 11—Applicability. 

Claims founded on mortgages ave as much within Or. 21 R, 58 as any 
other claim 

A suit to set aside a claim founded ona mortgage is governed by 
Art. 11 of the Limitation Act of 1908 Art. 11 applies even to cases in 
which there was no investigation in the claim proceedings. 

Ponnusami Pillai v. Samu Ammal ene Aiyar and Bakewell, 





JJ.) 


-——0. 24 R. 63— Scope 0 rane and sale of moveable pro- 
perty i execution—Claim petition —Diamissal—Suit by unsuccessful 
claimant within one year of date of order rejecting claim but more 
than a year after date of atlachment— BAS Enna Act, 
Arts 11 and 29—Applicabilitg. 

Where moveable property of the plaintiff was attached in execution of 

a decree against a third person anj a olaim preferred by the plaintiff was 

dismissed and the property sold in execution, held that a suit instituted 

by the plaintiff to declare his right to the property and for recovery of its 
value was governed by ariole 11 and not by article 29 of the’ Limitation 

Act and having been instituted within a year of the date of the order on 

the claim petition though more than a year after the date of the attach- 

ment was not barred. 


— 


The words ‘‘a suit to establish the right which he claims to the pro- 
perty in dispute” in Or. 21 R. 68 othe Code of Civil Procedure, 
1908, are wide enopgh to cover rot only a mere suit for declaration but 
also one for relief consequentia. on such declaration. To ‘establish’ a 
right means something more then to ‘declare’ a right and would seem to 
imply everything that is necessary to secure tbe proper enjoyment of the 
right. ` 

Scope of svit under Or. 21 E. 68 of the Code discussed. 

`~ © Phul Kumari v. Ghanshagam Misra (1907) 1. L. R. 35 C. a P.O 
explained. 
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Kovvuri Basivireddi v. Nidumoort Ramayya, (Mr. Abdur Rahim, 
Offg. C, J, Seshagiri diyar and Phillips, JJ.) 
0. 21, Rr. 97 to 103—Benamidar certificated E E E 
tion to possession—Application for possession by real purchaser— 
Maintainability—Suit for Possession by benamidar—Mainiainability. 





1 


A suit under O. 21, R. 103 is not maintainable at the instance ofa 


certificated purchaser if he is only a benamidar for another. 84 M. 148, 

dist. 

Quære: whether, in the event of the certificated purchaser at an execu- 
tion sale being only a benamidar, the real owner is not entitled, under 
O. 21, Rules 97 to 108, to move the court in cases of obstruction to pos- 
session. 

Semble the ordinary right of a suit for possession on title is open to 
the real purchaser. 

Gullapalli Venkataramayyza v. Kocnaneraju Venkatar aju, (Seshegirt 
cal and Phillips, JJ.) ... 

0. 28 R. 4 (3)— Withdrawal of suit — Bar by—Whether applies ee 
Q subsequent suit on a different cause of action and for different reliefs 
—Whether the pleas in defence in the former suit can be contested in 
the subsequent swit—Suit by reversioner to set aside alienation during 
widow's life-time—Withdrawal of —Subsequeut suit for possession— 
No bar to. 

~ Where the next reversioners after a Hindu widow sued an alienes 
from her during her life-time for a declaration that the alienation by her 
was not binding on them and the latter pleaded that he was an illatom son- 
in-law of the last male owner and pending the suit, the widow died and the 
reversioners Withdrew the suit and subsequently brought a suit seeking to 
recover possession of the properties from him. 

Held, the subsequent suit being one ona different cause of action and 
for different reliefs was not barred by the provisions of O. 28 BR. 1 (3) 

Where the cause of action and the relief claimed in the second suit 
are not the same as the cause of action and the relief claimed in the first 
suit, the second suit cannot be said to have been brought in respect of the 
same ‘‘subject matter” as the first suit, and it is open to the plaintiff in 
the second suit to contest the allegations made by the defence in the first 
suit, 

Gopal Chandra Banerjee v. Purna Chaadra Banerjee (1898) 4 0. W. 
N. 110 approved. 

Achuta Menon v. Achutan Nair (1897) I L. R. 21 M. 85, Machana 
Uajhala Dikshataluw v. Gorugantula Yaggamma (1910) M. W.N. 782, 
Sennava Reddiar v. Venkatachela Reddiar (1915) 2 L. W. 177 overruled. 

Singa Reddi v. Subba Reddy. 

(Chief Justice, Abdur Rahim and Srinivasa Aiyangar, JJ.) F. B. 
—— 0. 24 R. 3—Mortgage—Deposit of money in court—Abatement 

of interest from what date. x 
—--— 0. 32 R. T— Applicability —-Compromise after dia 
—— —0. 32 R. 7—Compromise on behalf of minor—Bond, executed By 

guardian without leave of Court, Minor not liable 

—— 0, 32 R. 10—Minor defendant—Appellant—Death of guar äian 
ad litem pending appeal—Failure to appoint fresh guardian—Dismis- 
sal of appeal—Execution proceedings with fresh guardian— Sale of 
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minor's property without objection—Validity of decree and execution 
stle—Suit b by minor for declaration of invalidity ther cof—Mamlainabi- 
lity. 7 
A decree was obtained against two minors and K, the husband of one 
of them, on a promissory note executed by K, who was also the guardian 
of the minors. Against it, all the defendants preferred a joint appeal, the 
minors being represented by their maternal grand-mother as guardian ad 
litem. The grand-mother died during the pendency ‘of the appeal and the 
appeal was heard‘and disposed of against the minors without a fresh guar- 
dian being appoiated for them. In execution of the decree, however, the 
mother-in-law of one of the minors was appointed guardian for both and 
their properties were, without objection, sold in satisfaction of the decree 
and purchased by the appellant in the High Court. Ina suit brought by 
the minors, for a declaration of the invalidity as against them of the decree 
and the execution sale, held that, no guardian ad litem having been ap- 
pointed for the minors, they were to all intents and purposes not parties 
to the appeal af all, and appellate decree was as against them a nullity 
and the execution-sale void, notwithstanding that (a) all the defendants 
raised a common defence to the suit and were represented by the same | 
vakil at the hearing of the appeal, (b) execution proceedings toor place 
without objection by the guardian ad litem appòinted in such proceedings 


and (e) the Court and the decree-holder were ignorant of the guardian's 


death when the appeal was argued and decided. 

Chaundury Krishnayya v. Keripally Raja. (Sadasiva Aiyar and- 
Moore, JJ.) ate z an 
——-—- 0. 41 R. 31—Appellaie J ulimi nol PEREAS with provisions 

of—Second Appeal against, under S. 100—Maintainability —Condi- 

tions—Madras Estates Land Act, 8.6 cl, (1)—‘' Possession” does not 
include mere right to possession — Person entitled to mere right to 
possession on Ist July 1908 not entitled to occupancy rights under 

S.6—S.3 cl. (7) 2—“Time of letting’ —Meaning —“ Passing of Act” — 

‘*Coming into force of Act—Distinctioa—S. 52—Applicability—S. 27 


— Presumption as ta rate of rent when applies—~Practice—Consolidated - 


amount as Vakil’s fee in a baich of appeals. 
Where an appellate judgment doas not comply with the KETA 


ments of O. 41 R. 31 of the Code, there is only an irregularity or error in . 


procedure ; and unless it isa subsbantial error which has affected the 
decision of the case on the merits, if is nota proper ground for second 
appeal under 8. 100 of the Code. 

i The word ‘ possession” in §. 6 cl. (1) of the Estates Land Act does 
not include a mere right to possession. For the section to apply the 
ryot must have Leen at least in constructive or legal possession on the 


date when the Act ‘'came into froce.’’ Where a ryot, who had no‘ . 


possession, legal or actual, on 1st July 1908, had a lease in his favour 
giving him a right to possession as from that date keld that he obtained 
no occupancy rights by virtue of S. 6 cL (1) of the Act. 

The expressions ‘' passing of the Act ’’ and ‘the coming into force of 
the Act’’ do not mean the same thing. The Estates Land Act ‘* came 
into force” on 1st July 1903 ; but it was ‘‘passed’’’ when it reosived the 
assent of the Governor-General on the 28th June 1908 
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Per Spencer, J:—Quaere whother the oxprossion “tho timo of letting”? 
in S. 8 cl, (7) (2) of the Estates Land Act doeg not mean the time of 
leasing or executing a lease instead of admission to possession. 

Per Krishnan, J:—8,.520f the Watales Land -Act applies only to 
cases where pattas and muchilikas have already been accepted, exchanged, 
or decreed, and not to cases of other written agreements between parties. 


Where the lease deed under which tenants held expired by bhe. 


end of Fasli 1320 and no patiis and muchilikas were exchanged 
between the landtord and the tenants at any time, held that, in the 
absence of a written agreement for fasli 1321, the tenants must, 
under S. 27 of the Act, ba presumed to have held under the same terms 
as to rent as existed for the pravious Fuslis unless tha contrary was 
proved. 

Semble: The court below was right in fixing a consolidated amount 
as Vakil’s fea in the batch of appeals. 

Mygapula Ganganne v. Rajah Uppalapati Venkata Vijaya Gopala- 
raju Garu. (Spencer and Krishnan JJ.) . 

————0. 4 R. 833—Second Apani Porti of dane disallowed by 
first court—-Dafendant’s appeal to High Court —No appeal or cross 
memo of objections by Plaintiti—Dafendant’s appeal to Privy Council 
—Relief—Extent. os 

——-——-0. 43 R. 1 (w)—0. 47, R.7 (1) —Seope sfonde nates review 
— Appeal from—Omi ission to stale grounds for allowing review — 
liffect of—O. 47 R. 4 (3). 

The change in the language of O. 47 R. 7 (1) of the Civil Procedure 
Code, 1908, is attributabla toa mistakeon the part of the Legislature 
and does not involve a deliberate departure from the law as enacted in 
8. 629 of the Civil Procedure Code of 1882. 

The right of appeal given by O. 48 R. 1 (w) against an order granting 
a review is not a general righi of appeal but is controlled by O. 47 R. 7 (1). 

The intention of the Legislature in enacting O. 47 R 4 (8) of the 
new Civil Procedure Code omitting the provision in the Old Code requir- 
ing a Judge to record his resons for granting a review, is that the 
grounds which satisfied a Court that its own judgmout requires reconsi- 
deration should not be subjected to adverse comment in a Court of appeal. 

Maduriu Brahmayya v. Vedula Velamma (Seshagirt Aiyar and 
Phillps, JJ.) a “es eis a 
0. 44, R. 4, S. 149, 0. 7T R. 11—A pplication for leave to appeal as 

a pauper—Dismissal of —Whether memorandum of appeal ipso facto 

rejecied—Power of Appellate Court to grant time for payment of 

Court-fee —Staiement as to admission in judgnent—Not to be lightly 

doubled. 

An application for leave to appeal as a paupar was dismissed on the 
$lst of December 1914, during the Christmas holidays. On the 4th 
January 1915, the date of the re-opening, the appellant applied for time to 
pay the requisite court-fes on the memorandum of appeal and his applica- 
tion being granted he paid the court-feo within‘the time limited. Held 
that the appeal was not out of time, though ib would have been barred if 
it had been-originally presented-on the day on which he paid the court- 
fae. 
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G. P. Code— Conid. - | Paes, 
It is competent for the Appellate Court under S. 149 ©. P.O to grant 
{ime to pay court-feas on dismissing the application for leave to appaalas 
a pauper: ; 
The rejection of an application for leave to file an appeal as a pauper 
does not ipso facto carry with it the rajeoction of the memorandum of 
appeal. 
Per Sadasiva Aiyar, Ji—A stvtement ina judgment as fo an admis- 
sion made beforea courtof the first instanca should not be doubted 
lightly by the Appellate Court, especially in the absence of an affidavit by 
the vakil who appeared in the Lower Court. 
Nellavadivu Ammal v. Subramaniya Piilati (Oldfield and Sada- 


siva Atyar, JJ.) =, af 269 
Commercial Intercourse with enemies Ordinance ~The ‘Raeiny Trading 
Act, ete. fei a gt Sci Ki 178 


Compromise— Bond by guardian of minor defendant—Leave of Court not 
obtained- -Minor noi liable —Joint promisor under same bond—No 
immunity. 

Where by way of compromise in a suibh a bond fora sum of 

‘Rg. 90,000 was executed on behalf of a minor jointly with another person, 
without leave of the Court having been previously obtained. 

- Held, that the minor was not bound under the bond, but that this 

did not affect the liability of the other promisor to pay the sum in. ques- 

tion. 

One of two promisors is not entisled to plead the minority and conse- 
quent immunity of the other asa bar to tha promisee’s claim against 





him. 
Jamna Bai v. Vasanta Rao. (Sir Lawrence Jenkins.) P.C. sis 18 
Negotiations for—Court taking part in—Propriety of a es 440 
——— And alienation—Distinction ... "e ies 87 
Consideration —Reocital as to—Proof of different nidoni one Aa. ; 
sibility ape 160 96 


Contract—Living of the donee with the promisor eored by prone 
to give property after her death--Letler of offer— Acceptance by 
living—Binding nature of—Weiting no necessity— Contract and 
announcement of intention distinguished—Imperfect angagement— 
_Acting— Ret-inter ventus—Bar by. 

Plantiff was the grand niece of Rani Papamma Rao, a Hindu widow 
in receipt of a large income from her husbind’s estate, She was anxious 
that the plantiff who was brought up by her, should continue to reside 
with her even after her marriage. ‘She obtained the consent of her 
husband to that course by agreethg to make provision for her on a fairly 

` ample soale by the purchase of immoveable properties. Some small 
properties were purchased and conveyed to plantifi but disputes 
arose between the parties about the property in dispule in this 
suit which though ostensibly purchased fcr the benefit of the plantiff, 
title-deeds were made out in the name of the Rani. As a result, the hus- 
band returned to his own -property and the Rani in order to persuade him 
to come back wrote a letter to the plantiff distinctly stating ‘‘ Repudiate 

4.6., the plaint property was purchased for you alone. Some incumbrances 

have to be discharged. I shall discharge the debt, retain it under me go 
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Contract—Conéd. : 


long as I am alive and afterwards convey it'to you yourself.” Acting on 
the assurance contained in the letter, the husband returned and they 
both resided with the Rani for the rest of her life. 

Held, the letter was a promise quite definite with regard to the 
subject matter and with regard to the date of the plantifi’s entry 
into possessiun vis., upon the expiry of the life interest therein which 
the Rani preserved for herself and the promise having heen accepted 
by the performance of the condition attached thereto viz. living 
with the Rani, there was a complete contract and the law of 
India not requiring any writing at all with regard to sucha bargain, 
plaintiff was entitled to recover the property. 

In all cases of this character, the true issue must be disentangled from 
the statements or representations simpliciter or from mere announce- 
menis of intention : and that the true issue is : is a contract proved 

Afaddison v. Alderson (1888) 8 A.C. 467 and Maunsell v. Hedges 
(1854) 4 H. L. ©. 1039; distinguished. Jordan v. Money (1854) 5 H. L.. C. 
217 referred to. 

Held, further, supposing the Biol of the acceptance made by the 
Rani (i.e., an acceptance i in terms) were considered to be defective, parties 
having acted on the footing of a definite proposal and acceptance it was 
not open for those representing the estate of the Rani to resile from or 
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fail to perform the obligation to deliver possession of the village to the ` `“ 


plantiff. 


Mahomed Musa v. Aghore Kumar Ganguli (1914) L. R. 421. A. 1=28 
M. L. J. 648. 


Held, also thata statement of the Rani on her a that she | 


had purchased the village for the plaintiff and that she should take it after 
her death could not in the circumstances, there having been already a 
completed contract in respect of the property be regarded as a will but 
merely constituted a reaffirmation and confirmation of the previous 
contract.” 

Sri Rajah Venkayanuna Rao v. Sri Rajat Venkata Narasimha Appa 
Rao (Lord Shaw) P.C. ... st s. ah 
Interpretation ... sus 
Contract Act, Ss. 15, 23 and 12=Stifling nai moci ii paid 

in consideration of —Payment under arrest—Coercion—Suil for reco- 

very of money paid if maintainable—Defence that money is really due, 
if available—In pari delicto potior est conditio possidentis, scope, of - 

Per Chief Justice :—Where money is paid in pursuance ofan agree- 
ment to stifle a criminal prosecution, the parties are not to be considered 
in pari delicto and the money may be recovered back. Smith v. Bromley 
(1760) 2 Doug 696=:99 E.R. 441: William v. Hedley (1807) 8 Bast 878=108 
E. R. 388 Unwin v. Leaper (1840) 1 M and G. T47. relied on. 

Per Seshagiri: Iyer, J :—Where one party uses his position ags pro- 
gecutor to secura monies which but for the arrest he would not have got, 
the principle of the parties being in pari delicto cannot apply. Butin a 
~ guit for the recovery of money so paid, it is open to the defendant to show 
that the money which he seéks to retain is really due to hin. 

Shridhar Balakrishna y Balaji Mula (1914) I. L. R. 38 B. 709: Cocks 
y. Masterman (1829) 9 Barn and O. 901=109 E. R. 835. Imperiul 
Bank of Canada v. Banks of Hamilton (1908) A. C. 49 Referred to. 
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Contract— Conid. n g l 
Per curiam:—Money paid under threat of a criminal prosecution. and 
with a view to avoid arrest therein is money paid under coercion within 


the meaning of 8. 72 of the Contract Act. Tha term ‘coercion’ in that 


section is not used in the samo senso asin S. 15 of the Contract Act. 
Kanhaiya Lal v. National Bank of India (1918) I, È. R. 40 C. 598-25 M, 
M. J. 104 P C. Ref. , 
Muthuveerappa Chetty. v. Ramaswami Chetty. (Chief Justice and 
Seshagiri Aiyar, J.) ay zi da 
Ss. 23, 28—Agreement not to plead limitation or to” poe 
period of limitation—Validity. das 
Criminal Procedure Code, Act ¥ of 1898, S. 88—4 ee person— 
Member of an undivided Hindu family— Undivided intorest in pro- 
perty can be attached under S 88—Means of realisation of such share. 
The undivided interest of an absconding person who is a member of 
an undivided Hindu family can beattached under S. 88 of the Criminal 
Procedure Code. 





The share may be realised by a receiver ina suit for partition, or’ 


otherwise. 
Secretary of State far India Y. Ran§asamy Atyangar. (Chie f Justice, 
Kumeraswami Sastri and Phillips, JJ.) F. B. ses ie 


B. 88— Attachment under, of the share of a member of a joint 
family—W hether effects a severance of his share— Rights of subsequent- 
ly born members. 

The attachment under 8. 88, Criminal Procedure Code of the pro- 


perty of a member of a Joint Hindu family who has absoonded does not l 


effect a severance of his share in the joint family properties. By attach- 
ing his property, the legislature only intended to give the Government a 
hold on the property till the absconder surrenders himself. So far as the 
property under attachment is concerned, the Government is not ina 


better position than the absconder; and itis liable to fluctuations by i 


subsequent births in the family. 


Where at tho time of the order of attachment under 8. 88 of the ) 
Oriminal Procedure Code of the property of the Ist plaintiff, a member of 


a Hindu joint family, the 3nd plaintiff was in the womb, and the ‘Brd 
plif. was born some years afterwards, and no further order was passed by 
the Magistrate. 

Held, each of the plaintiffs was entitled to one-third of the joint 
family properties, 

The Secretary of State for India v. Rangasamy Aiyangar. (Sesha. 
giri Aiyar and Srinivasa Aiyangar, Jd.)... 

—— ——S. 413—Appeal— Righi of—Joint trial—~Non- sonediats aneno 
against some accused and appealable sentence against one—Appeal at 
instance of former—Maintainability—"Case"in S. 418—Mean ng— 
High Oourt—Practice—Citation of Rulings of Chief Court of Burma_ 
—Permissidtlity. 

An appeal does not lie to the Sessions Judge or the District ieapinteat 
at the instance of an accused against whom a non-appedlable sentence has 
been passed merely ` because in a joint trialof himself and others an 
appealable sentence has been passed against one of them, 
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Criminal Procedure Code—Corid. 

The reference in S. 413 of Griminal Procedure Code to a case is not to 
what in ordinary language is regarded for statistical and other purposes as 
one cage but to the adjudication as against each of the accused. 

It does not follow asa matter of course that because some of the 
accused tried along with others are acquitted on the merits, others should 
necessarily have the benefit of the finding of the Appellate Court. 

Rulings of the Chief Court of Burma ought not to be allowed to ba 
quoted. 

Venkatakrishnayya 1n re (Oldfield and Seshagiri Aiyar, JJ) ais 

S. 476—Sanction to prosecute—Order as to, before conclusion of 
irial of civil suit in which order ts niade—Validily—Revision against 
order if and when will be set aside— Revision under S. 439, Criminal 

Procedure Code or 8.115, Civil Procedure Code—Propriety of court 

taking part in negotiations for compromise of s wit pending before ti— 

Oriminal procedure Code, 8. 476—Order under +f can be made only 

on legal evidence. 


Por Oldfield and Seshagiri diyar, JJ.— (Sadasiva Aiyar ,J., doubting). 
In the case of a revision against an order of a Civil Court granting 
sanction to prosecute under S. 476 of the Griminal Procedure Code, the 
High Courtcan interfere only under 8. 116 of Civil Procedure Code of 
1908. It cannot interfere under S. 489 of Criminal Procedure Code 

Per Oldfield and Sadasiva Aiyar, JJ.—The words of S. 476 of the 
Code of Criminal Procedure are very wide and an order under it may he 
based on materials which have not been strictly made legal evidence. 


Por Oldfield, J—The sufficiency of the evidence on which an order 
under §. 476 bus been made is nota matter which can be considered by 
the High Court under S. 115 (c) of Civil Procedure Code except in so for 
as it can be shown that evidence available ig so week as to be negligible 
and that the court was unreas.nable in acting on it. 

A Court does not act illegally or with material irregularity within the 
meaning of S. 115 of Civi] Procedure Code in making an order under $. 
476, Criminal Procedure Code bofore taking the whole evidence and decid- 
ing the judicial proceeding in the course of which ib arrived ab the opi- 
nion that there was ground for inquiring info any offence committed 
before it or brought to its nobice. The High Court ought not, in revision 
against an order made under the said circumstances, to fix the quantity 
or nature of the material on which the opinion of the Court below ought 
to have been formed, though it may set aside the order on the ground 
that the Court below acted on no evidence ar perversely, 

Per Sadasiva Aiyar, J—A Court does not aot without jurisdiction 
within the meaning of 8. 116 of Civil Procedure Code in taking proceedings 
under 9S. 476 of Criminal Procedure Code till the conclusion of the Civil 
Suitin which the proceedings are taken. lt will however be acting, in all 
but exceptional cases, with irregularity and whether such irregularity is 
a * material irregularity ’* within the meaning of S. 115, Civil Procedure 
Code will depend upon the facts and ciroumstances of each case. 

Per Seshagiri Aiyar, J. Although a court will not be acting without 
jurisdiction in taking proceedings under B. 476, Criminal Procedure Coda, 
before the close of the trial of the civil suit, it will, in doing so, be acting 
illegally and with material irregularity within the meaning of Ñ. 115, 
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Oriminal Procedure Code—Contd. 
Civil Procedure Code, and its order is liable to be set aside by the High 
Court in revision. i ; 

Where during the negotiations for a compromise of a civil sait pend- 
ing before a District Munsif, the 2nd plaintiff made a particular statement 
in the presence of the Mansif and of the pleaders on both sides and after 
the negotiations fell through and she trial of the suit commenced, he 
made a statement on oath inconsistent with the first and thereupon the 
District Munsif examined the pleadsrs on both sides and passed an order 
under 8. 476, Criminal Procedure Code, sanctioning the prosecution of 
the 2nd plaintiff without waiting for the corelusion of the trial of the 
suit, keld, in a revision filed against the order of the Munsif. 

(1) Per Oldfield and Sadasiva Aiyar, JJ.—(Seshagiri Aiyar, J. not 
expressing any opinion) that the cese was not a fit one for interference 
under S. 15 of the Charter Act; 

(2) Per Oldfield, Sadasiva Aiyar and Seshagiri Aiyar, JJ.—That the 
court below did not act without jurisdiction within the meaning of S. 115, 
Civil Procedure Code, in making tha order bafore the conclusion of the 
trial of the civil suit ; 

Por Oldfield and Sadasiva Aiyur, JJ.-(Seshagiri Aiyar, J. dissenting) 
that the court below did not in the circumstances of the case act illegally 
or with material irregularity within the meaning ofS. 1165 of Civil Pro- 
cedure Code, and its order could not be set aside in revision. 

Observations on the propriety of the Court taking part in the negotia- 
tions for the compromise of suits or other proceedings pending before it. 

King-Emperor v. Karri Venkanna Patrudu (Oldfield, Sadasiva 


Aiyar and Seshagiri Aiyar JJ.) oe ins she 
- Criminal Trial— Evidence recorded in, not admissible in civil suit oe 
Cross Examination—Use of es ‘ies tas 
Crown—Hight to islands arising in bed of sea within 3 mile limit See 
Grown Grant—Construction—Rules of—Acts and Declarations of Govern- 
ment—Admissibility—E'fiect A es oe 
Cultivable Land—What is aes re ves 
Customary Law, how ascertained su aes sos 


Damages —Cause of action—Contract of indemnity—Breach—Loss of 
litle to property —No disturbance of pessesston— Damage. j 
Plaintiti’s husband who was running a Kuri fund executed a security 

bond in 1892, to the members thereof pledging his property as security 

for the amounts that might become payable to them. On her husband's 
death plaintiff succeeded to his estate and had the Management of the 
fund transferred to the defendant in 1898 taking from the latter an 
indemnity bond with the suit property as security for an amount not 
exceeding Rs. 2,600, against any damage resulting to. plaintiff and her 
property including that bound by the security bond of 1892. Two meom- 
bers of the fund thereafter obtained decrees against plaintiff on the 
security bond of 1892 and in execution thereof the property comprised 
therein was purchased by strangers. Plaintiff thereupon sued the 
defendant for Rs. 2,500 by sale of tha properties specifiadin the bond 
of 1893 as security. The Courts below dismissed the suit holding that 
as the plaintiff had, in spite of the court sale, all along continued in 
possession of the property she had sustained no damage. In second 
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Damages— Conid. . 
&Ppeal it was contended for the plaintiff that she was entitled to compen- 


sation on account of (1) the future determination of her possession; ` 
which the court sile would involve in the ordinary course of evenis, and 


(2) tha logs of title to the proparty caused by the court sale. 

Held that, though the plaintiff’s claim in so far as it was based on 
the disturbance of possession was premature, she was entitled to dam iges 
on account of her loss of title to the property. 

Per Sadasiva Tyer. J.—The distinction between a covenant contain- 
ing an absolute promise to do an act and a covenant merely to indem- 
nify for the loss which may be incurred on breach of the promise to do the 
act, though sometimes a fine one, is none the less real. 

Pundi Duraisami Thevar v. Lakshmana Chetty, (1904) 14 M. L. J. 
245, Puthu Narayanamurthi v. Marimuthu Pillai. (1902) I.L.R. 26 M. 822 

. Ref. Bhavani alias Rukmani Amma v. Anantha Kamthi (Oldfield and 





Sadsiva Aiyar JJ.) ie wes a 
For breach of implied Goyannat is: title sii ae 
Declaration -Suit for—person not concerned in the title with no in- 
terest—Opposition by—Right to contest isi coe 
Declaratory suit—Muintainability _ ... 
By Reversioner—Maintainability i 
Decree—Amendmeni —Confirmation of decree by Appellate Grint = Poir 
to amend. 


Where a decree of the Court of First ee is confirmed on appeal, 
it becomes the decree of the Appellate Court and the Court of First In- 
stance has no jurisdiction to amend it. 

Bhagirathi Nethiar Amma v. Minakshi Neithiar Amma (Seshagiri 
Aiyor J.).. kas 
Daclaniean that dorea obtained by defendant ag plaintiff 





was satisfied and injunction restraining execution— Suit for—Main- ~ 


tainability “a see ae sii 
Dedication —Proof of. .., sae xi ss 
Deed—Construction—Mortgage by conditional sale—Sale with agreement to 

re-convey—Distinclion between—Intention of parties—Transfer of Pro- 

perty Act (IV of 1882) S. 58 (c). l 

. By a deed of absolute sale dated 24-4-1891 A conveyed his lands for 

their full market value to B., part of the consideration for the sale going 
in full discharge of a pre-existing mortgage-debt due from Ato B. By a 
‘counterpart’ of even date B. agreed to reconvey the lands to A. or his 
heirs, on payment of the price ‘at the beginning of the cultivation season 
of any year within four years from this date.’ In 1912 A. sued.B for re- 
dempti on of the lands: Held that the transaction did not amount to a 
mortgage by conditional sale within S. 58 (cj of the Transfer of Property 
Act, as there was nothing to indicate an ‘intention that there should be 
the relationship of debtor and creditor between the parties or that the 
lands should be security for a debt. 

Maruthai Goundan v. Dasappa Goundan (Bakewell and Napier JJ}... 
—Construction — Sale . with a covenant for re-purchase or 

mortgage —Bai-bil-wafa—Test--Agreement seven days after sale-deed 

—Delay in filing suit. l 

Where there is a dispute whether a document is a mortgage by condi- 
tional sale, or a sale with a covenant for re-purchase, the test is the inten- 
tion of the parties to be gathered from the language of the documents 
themselves viewed in the light of the surrounding circum-stances. 
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Deed— Conid. 

Where there was first what purported tobe a doed of sale dated 
29-8-1852 and seven days therefter (5-9-1852} an agreement which recited 
the previous sale and then proceeded to set forth thatthe vendeas were 
then willing to help and treat with kindness the vendors and thas of their 
own free will they covenant in writing that if the vendors after the lapse 
of from 9 to 10 years from the date of the execution of the deed, pay tu the 
executants the purchase-money out of their own pocket without mortgag- 
ing or selling this property to other persons and in 1907, a suit was 
brought on the footing that the two documents constituted a mortgage 
by conditional sale for redemption. | Held that after such a lapse of time 
cogent evidence was necessary to induce the Court to hold that the docu- 
ments were not what they purported to be and there was no such evidence 
in the case. The probabilities beingin favour of tha agreement of re- 


purchase kaving been an after thought and not a part of the original — 


contract and any argument fourded on the religious scruples of 
Mahomedans for the receipt of interest being repelled by the circum- 
stance that on the same day a mortgage was executed in favour of the 
vendee in respect of the other properties belonging to the vendors. 

Their Lordships refused to draw the inference that the transaction 
was a mortgage from ill-drawn and self-contradictory clauses referring to 
a deposit in Oourfin case the vendees refuse to receive the purchase- 
money. 

Bhagwan Sahai v. Bhagwan Din and others, (1890) L. R. 17 I. A. 98 
followed. 

Balkishes Das v. Legge, (1897) L R. 27 I. A. 58 distinguished. 

Prima facie an absolute conveyance containing nothing to show that 
the relation of debtor and creditor is 50 exist Letween the parties does not 
cease to be an absolute conveyance and become a mortgage merely because 
the vendor stipulates that he shall have a right to re-purchase. 


Alderson v. White, (1858)2 D.G. andJ.97 at 105 Manchester, — 


Sheffield, and Lincolnshire Railway Company v. North Central Waggon 
- Company, (1888) L. R. 18 A. O. 554 st 668 followed. 
Jhanda Singh v. Shaikh Wahid-ud-din (Lord Athinson,) P. C. 


—— — Recital of necessity —Effect. wee eo us 
Equitable Mortgage— Essence of. wae ae cat 
Estoppel against Statute sie coe TI 


- — — Landlord and tenant—Emecution of rent deed by tenant—Tenani 
already in possession, but not let into possession by lessor—Whether 
and under what circumstances can deny lessor's title— Evidence Act, 

” S 116, whether exhaustive of tenant’ s estoppel-“' Beginning of tenancy”? 
meaning of —The principle of tenant's estoppel. 

Held per Seshagiri Atyar and Phillips, JJ.—(Lhe Officioting Chief 
Justice dissenting). ~ A tenant whc has executed a lease but has not 
been let into possession by the lessor, is estopped from denying the 
lessor’s title in the absence of proof that he executed the lease in 
ignorance of the defect in the lessor’s title or that his execution ‘of 
the lease was procured by fraud. misrepresentation or coercion. 

Per The Officiating Chief Justice —A tenant who was let into posses- 
sion is estopped from devying slandlord’s title. Buta person who was 
not let into. possession by the person seeking to eject him is not 
estopped irom denying the plaiitifi’ title. He may show that 
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Estoppel —Conid. 


the title is in some third person or in himself. But the execution 
of lease or payment of rent by the defendant is prima facie proof 
of the plaintifi’s title which the Court dealing with the evidence will 
ordinarily treat as conclusive in his favour unless this fact is explained 

5. 116 of the Evidence Actis exhaustive of the law of tenant’s 
estoppel and it only applies bo cases where tenant is let into possession by 
the landlord. . 

The words ‘* af the beginning of the tenancy” in the section do not 
refer to the commencement of the particular lease or contract between the 
tenant and the landlord, butto the beginning of the occupation of the 
land by the tenant or by the person through whom he claims. 

Per Seshagirı Aiyar and Phillips, JJ.—The words “at the beginning 
of the tenancy ” do not refer merely to cases where tenants are first let 
into possession. 

S. 116 is based on the aruoll thata person who has taken advantage 
of the supposed title of another to obtain his lease cannot approbate and 
reprobate. 

Per Seshagiri Aiyar, J— The section applies to tenants who have 
acknowledged the title of the landlord by executing adeed, by paying 
rent or otherwise as well as to tenants who have been letinto possession. 

Per Phillips, J.—The question under S. 116 is not so much whether 
a tenant həs been let into possassiou or not but whethera new tenancy 
has arisen.-If a new tenancy has arisen, the tenant is absolutely estopped. 

Venkata Chetty v. Atyanna Goundan (Mr. Abdur Rahim, Offg. Chie d 
Justice, Seshagiri Aiyar-and Phillips, JJ) F. B. ee $ 
Evidence— Admissibility civil suit—Notés af evidence by magistrate in 

criminal case, inadmissible MY tages eis 
Evidence Act, S. 38—Tividence in suit before person was Aaa as ity 

—Admissibility as against bim 
S §88—Contract in writing—Proof of—Prior negotiations—Ad: 
missibility in evidence Sei 
B. 92, Cl. (4) —Untrue recital in a document as to concideration 

—Proof of real consideration can be given 

It is open to the parties to show that the real consideration for fe 
document is different from the one recited in it. 

Adityam Aiyar v. Ramakrishna Atyar (1918) I. L. -R.3838 M. 514= 
25 M. L. J. 602, distinguished. , 

Nara Reddiar v. Doraiswami Aeddi. (Seshagiri Aiyar J.) 

S. 116—Landlord and Tenant-Estoppel against tenant—Scope of 

Exchange— Lands situate in the mofussil— Unregistered document prior 
to the passing of the transfer of Property Act—Implied covenant for 
tttle—Breach— Damages. 

On an exchange of lands situate in the mofussil, effected by an un- 

egistered document prior to the passing of the Transfer of Property Act, 
there is an implied covenant for title the breach of which gives a cause of 
action for damages £ 

Balusu Veeraraghanalu v. Boppana Manikyam (Seshagiri Aiyar and 
Bakewell JJ.) s 5 T 
Execution—Decree of temporary Court—Attachment of property Hoi 

assigned to jurisdiction of temporary Court—Remedy of decree-holder 

See C. P. Code Ss. 24, 150 sis xe see 
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Execution—Coxtd. 
Defective application—Bona fide mistake as to date of prior appli- 
cation— Return for amendment—No representation—Sle p-in-aid. 

An application for execution cannot be said to be materially defective 
merely because it containsa dcna fide mistake as to the date of a prior 
application relied on for saving the subsequent one from limitation. 

An execution petition returned for amendment but not re-presented 
may yet give rise to a fresh starting point for limitation. 

. Rama v. Varada (1892) 1. L.R. 16 M. 142: Narayanaswamy Naidu v Gantayya 
(1915) M. W. N. 865 Gopisetti Narayanaswami 7. Muthala Venkataratnam (1915) 
3 L., W. 1207. followed , 

Kamakshi Ammal v. Pitchu Aiyar (Spencer and Krishnan JJ.) -_... 561 
Sale Legality—Death of defendant after decree—Sale with person 

having no interest in estate of deceased on record as legal represen- 

tative 7 one cee 222 
Gift —Regisiration after the death of the dosor—Consent of the legal 

Representatives of the donor not oblained——Validity. 

A deed of gift registered by the donee after she death of the donor 
without the consent of the legal representatives of the donor is valid. 

Ramamirtha Ayyan v. Gopala Aypan (1896) Il. L. R 19 M. 436 = 6 
M. L. J. 2)7 overruled. 

Venkati Rama Reddi v. Pillaitti Ranta Reddi (Mr. Abdur Rahim Of fg 
Chief Justice, Seshagiri Aiyar and Phillips JJ.) (F.B) . 690 
Grant—Construction—Grant to temple god and not to Archakas errol 

subject to burden of service— Proprietary right in the properties granted- 

Absence of usage as regards application of income—No prescriplive 

right in Archakas—Misappropriation by Archakas for a few years— 

—Effeci—Civil Procedure Code, §.92—Scheme 

Where the inams in question were pranted for the benefit and support 
of a tample and constituted the absolute dedications to the god as trust 
- properties and were not granted for the limited purpose of the performance ws 
of the Archakas’ duties alone, and there was no usage proved or 
recognizable in law as regards the application of the income to the said 
limited purpose, and there was no question of a prescriptive right inthe ~~... _ 
Archakas in the matter of the user of the trust properties, held, that the +; .. 
Archakas were not entitled to proprietary right in the inams. 

Held, further that the fact that the Archakas had misappropriated 
the income for a few years prior to suit evidenced merely a breach of 
trust and no usage. 

Scheme framed, settling a pay for the Archakas &o 

Narasimhacharyulu v. Subbayya (Coutts Trotter and Srinivasa 














Atyangar JJ.) on sgi aes 202 
Shrotriem—Grant by Crown- Right of grantee to rocks and minerals 483 

High Court —Original Side —Vakils—Right of audience ., >s 698 
-Powers of—Mandamus—Application for a ee 634 

Hindu Law—Debts of father—Son’s liability for—Nature of tb B86 


———— Joint Family—Alienation by Jather—Sons’ suit to set aside as 
regards their share—Decree setting aside sale and share allotied to 
sons—Subsequent suit by purchaser to recover share of purchase- 
money from sons—Maintainabilily —Natura of decree to be passed— 
Value of property left to vendee if can be deducted fram his debt. : 
Where a sale by the father of the dafendants to the plaintiffof family 

property was in a suit brought by the defendants after the death of 


~ 
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Hindu Law—Contd. 

their father, declared invalid as regards their 5/6th share and the said 
share was allotted to them on partition, held, in a suit subsequently 
brought by the plaintifi against, the defendants to recover'5/6th of tha 
consideration paid for the sale on the allegation that the consideration 
failed to that extent, the basis of the suit being the pious - obligation of 


the defendants to discharga their father’s debt which was neither illegal 


nor immoral, that (1) the plaintif was not bound to have put forward 
the claim in the previous suit and his failure to do so did not bar his 
agitating his rightin afresh guit and (2) the deoree of the Court below 
which made the assets of tha father in the hands of the defendants and 
their own joint family properties liable for the decree was, under $, 52 of 
the Code of Civil Procedure, 1908, perfectly legitimate. 

Quere:—Whether in such aguit the value of the 1/6 share of the 
property left to the plaintif should not ba deducted from the debt ad. 
vanced to the father. 

Raman Pandtthan v. Satha Cudumban (Seshagiri Aiyar and Napier 
Jd.) dis > bie 
Joint Sams dko from MENEE of—Right to 

possession of alienor’s share as tenant-in-common— Transfer of Pro- 

perty Act, S,441—Applicability to cases arising under Hindu Law. 

An slienes from a member of a joint Hindu family is not entitled to 
possession of the alienor’s share as a tenant-in-common. His only right 
is to obtain by a suit for partition the the share to whioh „his alienor 
is entitled. 

The rule enunciated in 8, 44 of tha Transfer of Property Act does 
not override the Hindu Law. 

Kota Balabadra Patro v. Khetra Doss, (Mr. Abdur Rahim, Offg. C. J. 











Seshagiri Aiyor and Philips, JJ.) or Ge as 
—Joint family—Partitio—Attiashment of share of member 
under 8. B8 Cr. P. C.— Effect. ie ies ae 
— Joint family—Partition—Fathar’s powers. des os 





Joint Family—Partition— Unambiguous declaration of inten- 
tion by cne member to seperate—W heather effects a severance, 

A definite and unambiguous indication by one member of @ joint 
family, of intention to separate himself and to enjoy his share in seve- 
ralty amounts to a separation. To have this affect, the intention must 
ba unequivocal and clearly expressed : 

Suraj Nardin v. Iqbal Narain (1912) I, L. R. 35 A, 80-44 M, L, J. 
876 followed. 

Where a member of a joint Hindu family gave notice to the manager 
of his intention to separate himself from the joint family and demand- 
ed his share and on the requisition not being complied with, sued for a 
declaration of his right to a fractional] share of the properties and for 
partition and he died pending the suit, his widow is entitled to be 
brought on the record as his legal representative because he became 
-separated from the family by the notice in whioh he declared his inten- 
_ tion to separate himself and enjoy his share in severalty. 

Musammat Girja Bai v. Sadashiv Dhundiraj, (Mr. Ameer AU.) P.G 
Mitakshara—Partition—Ancestral Property—Father, power of, to 
effect a partition between himself and his sons, and without the son's 
consent, 
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Hindu Law— Conid. 

Under the Mitakshaca, a Hinde father can effect an equal partition 
of ancestral property between himself and his sons, without the consent 
of his sons. 

Kandaswami v. Doraisami Aiyar (1980) I L. R. 2M. 317, affirmed. 

Murugayya Maniyakeran v. Palaniyand: Maniyakar an (Abdur Rahim 


and Phillips JJ.) Ja 7 oes 
Mitakshara School —Sonless Hindu— Ww ill— Probate granted 

Caveator, no locus standi—Widcws—Reversioner’s right—Declaration, 

suit for, by caveator—To revoke Probate if lies—Instestac y— Specific 

Relief Act, S. 42—Legal charac.cr or right to property—Res judicata 

—Principle of Hindu Law—Form or substance—Practice—Courts in 

India. 

B,asonless Hindu, died leaving two widows. R claiming to be his 
Kartaputra applied for probate of a writing alleged to be the last will of 
the deceased. The widows didnot contest it. Caveats were lodged by 
certain persons claiming to be reversioners. As against the caveators two 
issues were framed. (1) dealing with their locus standi and (2) relating to 
the genuineness of the will. The High Court affirmed the decision of the 
Lower Court which granted probata, holding that the caveators had no 
locus slandi to contest the genuineness of the will. In a subsequent suit 
by one of the caveators, to obtain a declaratian that he was the nearest 
reversioner and as such had a right to apply for revocation of the probate. 


Held, that the probate was not open to astack in these proceedings and 
that as longas the will stood, tae plaintif had no right to sue for a 





declaration’ of his title under the Specific Relief Act, S. 42, he having no ` 


legal character or right to property to establish. 

Sree Narain Mitter v. Kishen Ssondary Dossee (1873) L. R. I. A. Sup 
Vol. 149 at 162. and Kathama Nachiar v. Dorasinga Tevar (1876) L. R. 2 
I. A. 169 at 191. referred to. 


Held further thatthe rule of res judicata though traceable toan. 


English source was in no way opposed fio the spirit of the Hindu Law and 
that in applying it, Courts iu India should ba influenced by no technical 
considerations ofform but by matter of substance within the limits 
allowed by law. 

Sheoparsan Singh v. Ramnandan Prashad Narayan Singh, (Sir 
Lawrence Jenkins) P. O. P i aii 
-Mitakshara ee er of property with consent of 

reversioners— Donee in possessicn-Suit for declaration of title against 

strangers in widow's lifetime — Right to sue 

A Hindu widow who held an Oadh Taluka as the heir of her husband, 
with the consent of the next reversioners, made by a deed of gift, an 
absolute transfer of the estate and put tae donee -in possession. The 
donee then applied to the revenue authorities for mutation of names in 
his favour but on respondent's objestion his application was rejected. He 
then sued for a declaration of his title as preprietor, making the respon- 
dent, the widow and the reversione-s parties. The widow and tbe rever- 
sloners supported him The title of the respondent was foand against and 
the first Court gavea decree in plaintif’s favour. The respondent ap- 
pealed. Pending the appeal the -vidow died and the reversioners who 
brought themselves in as patties to the appeal again supported the gift 
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At the bearing of the appeal the respondent's counsel did not contest the 
finding as to his title. Nevertheless the judicial commissioner on ® con- 
sideration of the widow’s powers to make a’gift, held that she’ had none 
aud dismissed the suit. On appeal to the Privy Council. 


Held that the suit not being one for ejectrnent of a defendant in pos- . 


ession in which it would have been necessary for the plaintiff to prove a 


batter title in him-self to possession than the defendant, but one for - 


a declaration of title by a plaintiff who was and is in possession, and 
the respondent being on his showing an -impertinent intervenor in 


another persons afiair’s he had no right to contest the declaration of title - 


which plaintiff had obtained and the appsal ought to have been dis- 


missed. 
Chandrika Bakhsh Singh v. Raja Indar Bikram Singh (Sir John 


Edge.) P. ©. aa ia as baa 
—Partition—Partial partition limits of —~Purchaser of the entire 


shave of a co-parcener if can sue for ‘partition of certain items of pro- 
perty, reserving right to sue for partition of other ems. 





In execution of a mortgage decree, plaintiff purchased the undivided, - 
share of a Hindu co-parcener who was entitled to a fourth of the joint - 


family properties. Subsequently the plaintiff sued the other members - ot 
the joint family for partition and obtained a deeree for possession of 


506 


certain specific properties including the suit properties. While executing ...— 


the decree for possession the plaintiff was obstructed by the defendant 
who had, prior to the plaintiff’ s suit for partition, purchased the suit pro- 
perties in execution of a deores against the other co-parceners. Plaintiff 
thereupon sued the defendant fora fourth share of the properties in his 


hands reserving his right to sue for a share of the other items ın the., 


hands of other persons. 

Held thet the plaintifi’s suit was unsustainable as being one for a 
partial partition. e 

Nanjayya Mudali v. Shunmuga Mudals (1918) 26 M. L. J. 576 


yenkatarama v. Meera Labbai (1889) I. L. R 18 M, 275 referred: to.. 


Sundara Ayar Y. Krishamurihi Aiyar. (Chief Justice and Coutts 


Protter, J.j iss bee ee 
Partition-—Partial Partition— Severance of some members of a 





fort Hindu family—HEffect o f—Power of Hindu father to effect a 
partition—Bvidence Act, S. 38—vidence taken in suit before a person 


was added as party, ¿f admissible against him. 

Itig open to one member of a joint Hindu family to separate himaalf 
from the rest leaving the latter to continue as before as members of the 
joint family. This can be done even in cases where for the determin- 
ation and allotment of the shares of the member who separates, it is 
necessaty to ascertain and set owt the shares of the remaining members. 
It isnot thelaw that the separation of ona member is necessarily a 
separation of the remaining membersand that if the latter desire to 
remain of become & joint Hindu family, they can only do so by an agree. 
ment to re-unite subject to the limitations of Hindu Law regarding that 


status. 
When a partition has been 
plete both as regards the property o 


D 


com f the family and the members, 


proved, the presumption is that it was l 
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composing it; but this presumption may be rebutted without proof 
aliunde by the terms of the partition deed or decree for partition, and if 
there is no written evidence of the sepiration, by the nature and 
rnode of the separation, and the circumstances attending it. 

Balabuz v. Rukhmabdhat {(1903).I. L. R. 80 C. 725; Ram Pershad 
Singh v. Lakhpati Koer (1902) I. L. R- 89 C. 231; Sudarasanam Maistri 
v. Narasimhalu Maistri (1901) I. L. R. 25 M. 149 referred to. 

Under the Hindu Law, the father has power to separate one or more 
Of his sons from himself, in which case thore is no presumption of 
division between the father and his otker sons. 


Where a defendant, who was newly added during the course of a 
trial by the direction of Court, did not object to the evidence taken ata 


previous stage of the trial going on record or desire that it should be re- 


heard and his interests had been from the outset fully represented by 
another defendant and both the defendants jointly appealed and the 
objection to the admissibility of the ev.dence aforesaid, was taken for the 
first time in second appeal, on bebalf of the newly added defendant. 

Held, that the objection was without substance and should be 
disallowed. : 

Rangasami Natdu v. Sundarajule Naidu, (Napier and Srinivasa 
Aiyangar, Jd.) X is T YF es 
Religious Endowment—A sthal—Nature and constitution— Powers 

of Mahant—Law regarding ownership of property— Law regulating 

devolution of right and office of mahant—Transfer of of fice to 
disqualified person—Retirement of reigning mahant—LEffect on right 
to get back office—Acts of maka inconsistent with his duty and 
nosition as guardian of muth—E}] fect—- Evidence — Adniissibility— 

Civil suit—Issue as to fact of marriage—Magistrate’s note of admis- 

sion of fact made in course of criminal case--Copy of evidence of 

witness examined in criminal case—Admissibility. 

The question as to who has the rightto the office of Mahant of a 
muth or @sthal is one which must depend upon the custom and usage 
of the particular muth or asthal. Suc questions are not settled by an 
appeal to general customary law ; the usage of the particular muth 
stands as the law therefor. Where, however, the endower has laid down 
the rule of succession, that has to be followed. 


Girdharee Das v. Nanda Kissore Das Mahant (1867) 11 M. 1. A. 
405, 4238 ; Raja Muthu Ramalinga v. Perianayagam (1874) L. R. 1 1. A. 
209, 228 followed. 

Vurmah Valia v. Vurma Mutha (1876) L. R, £ L A. 76.82: 
Sammaniha Pandara v. Settappa Chetty, (1879) I L. R. 2 M. }.T5, 179: 
Mahant Rama Nooj Das v. Mahant Detraj Das (1889) 6 S. D. R. 328 
reżerred to. 

Even in cases where the reigning mahant of a muth has the right of 
selecting his successor, the nomination must fall upon one who is com- 
pétent to hold the office. For instance, the person chosen may bedis- 
qualified by reason of bodily deformity or bodily infirmity such as leprosy, 
of disease of the mind or of the leading of a life which is immoral or js 
noonsistent with the religious vows of the brotherhood. In all such 
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cases, the nomination would bg void. The contracting of marriage and 
the begetting of children is a ground of disqualification where, by the 
custom of the muth, the mahant must be a religious chela and celibate. 
Where the reigning .mahant of anasthal, the mabant of which 
must, by custom, be a celibate, executed the deeds which purported to 
transfer during his life the mahantship to a person who, he knew, was 
then a married man and the father of children, and retired from the 
mahantship making over to the nominee all his duties togetbar with the 
properties of the asthal. 
Held in a suit by a person claiming to be the senior bairagi chela of 
the asthal and to be entitled to the mahantships that the deeds of 


transfer were void and of no effect, the installation of the nominee on the ` 


gaddi and his own retirement from the mahantship created a vacancy in 
the office and as he had been a party to-"deeda which were of a nature 
inconsistent with his duty and position as guardian of the asthal, his 
abdication was final and that the plaintiff was entitled to succeed to the 
office there being no question that he was entitled to it in default cf 
appointment. 

The property of a muth cr asthal is held by the mahant as its 
owner, and the succession to him in such property- follows with the 
succession to the office. The nature sf the ownership isen ownership in 
trust for the muth or institution itself and, although large administrative 
powers are undoubtedly vested in the reigning mahant, this trust does 
exist and it must be respected. l 

The mahant is not only a spiritual teacher butalso {m trustee in res- 
pect of the asthal over which he presides. és 

Observations on the nature and constitution of an asthal. 

-Where in a civil suit, an issue was raised as to whether the defend- 
ant was @ married man and the father of children. 

Held, tort the note made by the Magistrate inhis judgment ina 
criminal case against the defendant to the efect thvt, in the course of 
that case he (defendant) admitted the marriage was not by itself evidence 
of the fact recorded therein, and also that a copy of tha deposition of a 
witness examined in the criminal case but nct examined in the suit was 
inadmissible. 

Mahant Ram Parkash Das v. Mahani Anand Das, (Lord Shaw) P. ©. 
Revergioner—Declaratory decree in favour—When will not be 


given, ... Wee ae oa 
— -——Widow—Acquisitions by, out of the income of properiy allotted 


for maintenance —Stridhanam —Incorporation with lif e-estate—Sale 





to one co-parcener and widow of another co-parcener—Nature of estate 


taken. 

When a Hindu widow receives property from the family for her 
maintenance and out of the savings from the income of that property 
buys other property, the property so purchased belongs to herin her 
absolute right and descends to her heirs., 

Cases on the subject reviewed. 

Per Srinivasa Iyengar, J:—Whether in the absence of a transfer inter 
vivos or by will, property absolutely acquired by a widow could be 
incorporated with a life-estate so as to pass it along with the property 
which she held for har life ? 
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Where thera.is a sale in favour of one member of a Hindu family and 
the widow of another member the vendees take the property as tenants-in- 
common and not as joint tenants. 

Veeraraghava Reddi v. Kola Reddi. .(Abdur Rahim and Srinivasa 
Aiyangar, JJ.) ae a ei st 
Widow—Alienation—Burden of proof—Recital of necessity—Not 

proof of—Hvidence only against parties ond representatives—Lapse of 

time ~-Eiffect of —Maintenance—Not support of bare existenre—A tiesta- 
tion by reversioner—Not knowledge of contents— No estoppel or consent 

— Use for cross examination. 

The burden of proving that dispositions by a Hindu widow are lawful 
rests on the alienees. - 





It is well established that recitals as to necessity In deeds by widows 
cannot by themselves be relied upon for the purpose of proving the asser- 
tions of fact which they contain. 

Under: ordinary circumstances and apart from statute, recitals in 
deeds can only be evidence as between the parties to the conveyance or 
those who claim under them. 


But the recitals cannot always be disregarded nor can any inflexible 
rule be laid down as to the proper weight which they are entitled to receive. 
Jf the deeds were vhallenged at the time or near the date of their execu- 
tion, so that independent evidence would be available, the recitals would 
deserve but slight consideration and certainly should not be accepted as 
proof of the facts, : i 

But, as time goes on and all the original parties to the transaction 
and all those who could have given evidence on the Yelevant points have 
grown old or passed away a recital consistent with the probability and the 
circumstances of the case assumes greater importance, and cannot be 
lightly set aside. 

Actual proof of the necessity which justified the deed is not essential 
to establish its validity. It is only necessary thai a representation should 
have been made to the purchaser that such necessity existed and that he 
should have acted honestly and made proper inquiry to satisfy himself of 
its truth, ~~" i i ` 


The recital is clear evidence of the representation and if the circum- 
stances are such as to. justify a reasonable belief that an enquiry would 


have confirmed its.truth, then when proof of such inquiry has become ~- 
impossible, the recital coupled with such ciroumstances, would be suff- 


cient to support the deed. 
B. N, Hindu, died in 1845 childless, leaving two widows G and J 


who succeeded him as joint heiresses of his property, C died in 1890 and. 


J'in 1902. During their life-time, they disposed of all properties inherited 
by them by several deeds dating between 1848and 1865. The deeds 
alleged necessity such as providing mezns’ for the payment of husband’s 
debts, expenses of his Sradh and other religious ceremonies. The present 
suit was brought by the reversioners in 1905. ‘The reversioners attempted 
to prove that the property was, sold at an undervalue but failed. 
Direct evidence adduced. by the ‘alienees to prove necessity was also 
disbelieved. ,, Held, nevertheless that the.circumstances, via the value of 


the estate, the expenses that the ladies may be assumed to haye had to 
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incur for caremonies &e, &o., the period af which the sales took place and 
the small sums for which the sales were made, justified the assumption 
that proper inquiry would have disclosed that real necessiby existed and 
the deeds should be upheld. 

Maintenance of the widows which is legal necessity that would 
support a conveyance by them is not measured marely by a sufficient sum 
to support bare existence. 

Attestation proves no more than that the signature of an executing 
party has been attached to a document in the presence 3f the witness. It 
does not involve the witness in any knowledge of the contents of the 
deed nor affect him with notice of its provisions. It could, at the best, 
be used for the purpose of orogs-examination, in order to extract from 
the witness evidence to show that in fact he was aware of the character 
of the transection effected by the document to which his attestation was 
affixed. 

By itself, attestation by the reversioner would neither create estoppel 
nor imply consent butif it had been quite impossible for either of the 
widows lawfully to dispose of any interest in the property and it is shown 
that the witness knew the nature of the deed, more value might be given 
to his attestation. Hari Kishan Bhagat v. Kast Pershad Singh (1914) D. 
È. 42 I, A. 64=]. L. R. 42 O. 876=28 M. L. J. 565, followed. 

In order that an appellant should be allowed his costs he must prose- 
cute the appeal with due expedition. 


Maheshwar Baksh Singh v. Ratan Singh (1896) I. L. BR. 23 C. 766= 
6M. L. J. 127; Hari Kishan Bhagat v. Kashi Pershad Singh (1914) I L. 
R: 42 C. 876=28 M. L. J. 565 approved. 

Nanda Lal Dhur Biswar v. Jagat Kishore Acharjya Ohowudhuri. 
(Lord Buckmaster L 0} P. C. see ai 
—Widow— Alienation by—Consent of newt reversioners— Surrender 

— Essentials of —Consent of reversioners, evidenceof propriety. 

Where the last male owner died leaving him surviving his two widows 
nnd one of them had a daughter and a daughter’s son by that daughter, 
and the widows during the life-time of the daughter in 1864 gave away the 
entire properties to the daughter’s son and as one of the widows later on 
objected to the sbove arrangement being carried into effect, both the 
widows and the daughter’s son subsequently agreed that the objecting 
widow should take some of the properties absolutely and that the grand- 
son should get the remaining properties, ina suit by ths reversioners to 
recover all the properties, (the grandson having predeceased the widows.) 

Held: they were entitled to recover. The transactions did not 
amount to a valid surrender, first because the daughter was alive at the 
time and even her consent was not taken; secondly, because some benefit 
was reserved under the arrangement to one of the widows. Nor cotild the 

„transactions be upheld as alienations made with the consent of the rever- 
sioners as such consent is only evidence of the propriety of the transge- 
tions and not in itself sufficient fo validate the transactions. 
~ Vinayak Vithal Bhange v. Govind Venkatesh Kulkarni (1900) L.L R. 

25 B. 129 : and Mallick Sahib v. Mallikarjunappa (1918) I.L.Ẹ. 88 B. 

224 not followed. 
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The present state of the law relating to surrender by Hindu widows 
and alienations with the consent of reversioners, discussed. 

Per Abdur Rahim, J—To satisfy the requirements of law a surrender 
should be of the whole estate, and without any bargain for the widow 
obtaining any portion of the property to hersélf: and it should be to the 
next heirs at the time of the relinauishment. 

The Privy Council in Bajrangi Singhs Case (1907) I. L. R. 80 A. 1 
only lay down that the consent of substan tially the whole body of expect- 
ant reversioners is in itself sufficiect apart from legal necessity to vali- 
date an alienation even though such consent was given after the 
transaction and on receipt of consideration. 

Per Srtivasa Aiyangar, J: ~Tke theory of surrender is based on the 
withdrawal of the interest of the female as if she had died a natural or a 
civil death. Soina real case of surrender there is noba transferor & 
release of property by one to‘another, but only an extinction of the pro- 
prietary right of the female heir, tae nest heir after her succeeding to 
the property under the law of succession. 

If there is an absolute surrender first, and if the next male rever- 


sioner, by an independent transaction, makesa gift ofa portion of the 


property, there may be no objection ; or if he sells and requires the 
alienee to pay the whole or a porticn of the price to the widow, the aliena- 
tion may be good; but if the widow at the time of the so-called. surronder 
stipulates for a price for herself, o> ifa surrender and a regrant, or an 
alienation in favour of a third part7 by the widow and the reversioner is 
resorted to merely as a device to convert the widow’s interest in the 
whole into an absolute interest in s part, the transaction cannot be up- 
held on any theory of surrender. ` 

Any subsequent consent of the next male reversioner toan aliena- 
tion by the widow already made to 2 stranger, cannot support the aliena- 
tion so as to operate as a surrender. 

The proper view to take of the consent of the husband’s kindred to 
an alienation by a widow is only es a piesa of evidence of its propriety. 
No weight can be attached to the consent, if it is found that they obtain- 


ed consideration for their consent. 


Mulugu Kotayya v. Mudigonda Chandramowli Sastri. (Abdur Rahim 
and Srinivasa Aiyangar JJ.) a5 ses ae 
Widow—Compromise by, when binding on reversion — Compromise 

and alienation, difference between. 
A bona fide-compromise of a litigation by a Hindu widow, in the 
exercise of her discretion and in tbe belief that it would be in the best 


. interests of the estate, is binding an the reversion. 


Tho validity of such a compromise does not depend on proof of neces- 
sity as in the case of an alienation by the widow. 

The reversioner can avoid the compromise on proving that it was 
not arrived at with due care and caution and was such as really showed 
negligence on the part of the widow. i 

Kumarasami Odayar v. Subramania Iyer, (Abdur Rahim and Srini- 
vasa Aiyangar, JJ.) ea sae PR 
—_—--—-Widow— Nature of estate—Reversioner, rights of, when wid.w is 

ġn possession—Spes successiones — Right lo restrain weste—Action in 
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representativecapacity— Denial of right of individual. rerersioner— 
Suit to declare his right as next reversionary heir, if maintainable 
during the life time of widow—Declaration liable to become futile by 
development of events, not to be granted—Practice. 

` Plaintiff who claimed to be the nearest reversionary heir of a decea- 
sed Hindu, alleging that ihe widow in possession of the estate was guilty 
of various acts of maladministration, misappropriation and waste, 
brought a suit for the appointment of a receiver and, for the issue of an 
injunction restraining the widow from doing any act injurious to the 
reversion and for such other relief as the court might think fit and proper. 

The widow in possession not only denied the waste and misappropriation 

alleged but also challenged the plaintifi’s title as next reversioner. The 

High Court dismissed the plaintifi’s suit as regards the prayer for 

appointment of a receiver and the issue of an injunction against the 

widow, on the ground that the charges of waste etc., bad not been proved; 
but having regard to tbe peculiar circumstances of this class of suits and 
to prevent further litigation as to plaintiff's relationship to the deceased, 
granted a declaration that the plaintiff was ‘‘ the next reversionary heir.” 

Held, reversing the decrea of the High Court, that the plaintiff was 
not entitled to such a declaration. 

Had waste of, or danger.to, the estate been established, the title -of 
the plaintiff to bring those matters before Court in his representative 
capacity as possible reversionary heir would have- been allowed and a 
decree following on that finding of fact of such: waste or danger would 
have followed. But the whole of that part of the case having failed the 
case must be treated as if the suit had been directed simpliciter to a 
declaration of the plaintiff's individual right and it-is not legitimate to 
give a plaintiff under cover of a request ** for further relief” after all the 
substantial heads of a Claim have failed, greater right to obtain a 
declaration than he would have had if such a declaration had been asked 
directly and unaccompanied by other and unfounded claims. 

Nature ofa Hindu Widcew’s Estate,and the reversioner’s right of suit, 
considered. i 

Janaki Ammal v. Narayanasami diyar. (Lord Skaw) P.C. 

Hindu Transfers and Bequests Act (I of 1914) S. 2 GI. 2—Bequest to 
unborn person—Bequest taking effect after act came into force— 
Validity of bequest oe vee z 

Inam—Shroiriem—Rights of grantee to rocks and miner als—Right of 
Government to levy seigniorage— Enfrancrisement—Efect of—Crown 
grant—Rule of construction —Acis and declarations of Government— 
Admissibility in evidence—Estoppel. 

A whole village was granted as Shrotriem to the EE NEEE A 
of the plaintiffs in 1750. The Inam was onfranchised in 1862 and the 
title-deed issued by the Inam Commissioner contained the following 
clause: “The Inam will be your absolute property to hold or dispose of ag 
you think proper, subject only to the payment of the above-mentioned 
quit-rent.’’ A portion of the village consisted of rooky poramboke, unfit 
for cultivation and fit only for quarrying. Subsequent to the enfranchise- 
ment the Government acquired a portion of these rooky lands from the 
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plaintifis on payment of compensatzon under the Land Acquisition Act. 
The Government had also on some »ccasions purchased from the plaintiffs, 
stones quarried from the village. Ir 1907 the Government levied a seigni- 
orage fee on the stones quarried by -the plaintiffs from the lands gran- 
ted. Plaintifis thereupon sued the Government for a declaration of their 
exclusive right to the rocks and hil-s in the Shrotriem and for a refund 
of the seigniorage fee collected from them. 

Held, that the effect of the original grart and the subsequent enfran- 
chisement was toconfer on the grantee the entire free-hold in the lands 
granted subject to the right of the Government to levy a permanent and 
fixed quit-rent and that the Government was not entitled to levy the 
selgniorage. i 

The enfranchisement of an inam does not enlarge the scope of the 
original grant or confer on the Inandar any additional right which he did 
not possess under theoriginal grant. Gunniyan v. Kamakshi Aiyar 
(1902) I. L. R. 26 M. 389 referred to. 

The same principles of common sense and justice that apply to the 
construction of private grants, must also govern the construction 
of Crown granis. Where however the terms ofa Crown grant 
are not sufficiently clear, then the doctrine '‘that if the king’s 
grant can enure to two intents, it shall be taken to the intent that makes 
most for the king's benefit” may perhaps apply. 

Cases on the point referred to. 

Held, further, that the acts anc declarations of the Government both 
during and subsequent to the enfranchisement, though not creating an 
estoppel, are evidence against the present claim of the Government. 

Nawab Ajajuddin Ali Khan v. Secretary of State, (1903) 1. L. R. 28 
M. 69; 2tajagopalacharyulu v. Secretary of State (1918) I. L. R. 88 M. 
1036: Brett v. Ellaiya (1869) 18 M. I. A. 104, 110 Referred to. ; 

The Secretary of State for Indic v. Srinivasa Chariar (Mr. Abdur 
Rahim, Offg. C. J. Seshagiri Aiyar and Phillips JJ) ... she 
Indemnity— Contract—Breach—Sfuit for damages — Majntainability— 

Conditions. ae vs sue ae 
Indian Contract Act, 1872, Ss. 102 and 103—Ratlway receipt if Doc. 

ment of title—Instrument of title—Meaning of —Right of stoppage in 

transitu if determined by pledgz of Receipt—Contract Act, Interpre- 
tationtof—Ooniract Act, both an Amending and Consolidating Act. 

The expression ‘‘insitument of sitle’’ in S. 103, I. ©. A. means the 
same thing as the expressions “‘ doocment showing title?’ in Ss, 102 and 
108 and “document of title” in 8. 178 and includes a railway receipt 
issued to the consignor of goods. 

Whenever any doubt arises as to whether a particular document is a 
document showing title ‘‘or a document of title” to goods for the pur- 
poses of the Indian Contract Act, tke fest is whether the document in 
question is used in the ordinary course of business as proof of the posses- 
sion or contro} of goods or authorising or purporting to authorise either by 
endorsement or delivery, the possessor of the document to transfer or 
receive the goods thereby represented. : 
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The Indian Contract Act is an amending as well as a Consolidating Act ` 


and beyond a reasonable interpretation of its provisions there is no means 
of determining whether a particular section is intended to consolidate or 
amend the pre-existing law. 

Ramdas Vithaldas Durbar v. Amerchand & Co. (Lord Parker) P, Oe. 

See also under, Contract. be ee ace 
Indien Succession Act, 8. §0—MWill—Raecution —Adffiving of the mark of 

testator by another person in his prasence and by his direction—Not a 

proper execution of the will—Practice of touching the pen by the 

Heecutant—Cannot affect the consiruction—Person signing by the 

ee of the-tesiator—W hether can be an attesting witness to the 

will. 

Where the testator is a marksman or unable to sign his nama, the 
affixing of the testator's mark by a third person in his presence and by 
his direction is not a proper execution of the will within the meaning of 
S. 50 of the Suecession Act. - 

Where the testatrix touched the pen and gave it to another who put 
her mark and then wrote her name and his own name below it. Held, 
that it might amount to a signature in her presence and by her direction, 
but the person so signing cannot be an attesting witness as required by 
the section. 

The practice in this Presidenoy of touching the pen by the executant 
and handing if fo some one else to sign for himself does not affect the 
construction of the section as to signature. Shamu Pattar v. Abdul 
Khader Ravuthan (1912) L L. R. 85 M. 697=24 M. L. J. 921. referred to. 


Radakrisina Mudaltar v. Subraya Mudaliar. (Chief Justice and 


Phillips, J)... ae ‘wes hai 

Interest— Award of. jis Sis abe sis 

Joint Fromisors—Minority of one noba ground of exemption from 
liability for the other sis vos A 

Judicial order —Notice of—Necassity ... vis Ji 

Jeroyati—Meaning sos a se 

Jurisdiction See Estates Land Act S. 3... ies aes 

Kanganam 7 ae aes eee oy 


Kulam Korvai— Meaning of i rs 


Land Acquisition Act, (1 of 1894) Ss. 53 and 54—Award — Review— 
Power of Conri—Appeal against order grenting review, when lies ~ 
Civil Procedure Gode O. 48, R. 1 (w) and 0.47, R. 7—Order passed 
without jurisdiction—Procedure for challenging the order—Ayppeal 
or revision—Proceedings under the Land Acquisition Act~-Nature of 
— Appeal from award— Forum—dAward— Enforcement of, in execution 
— Civil Procedure Code, §. 115—Revision—Decision of Lower Court 


substantially just and proper—Defect of jurisdiction—Inter ference, 


discretionary. 

On an application for review, a District Judge exercising jurisdiction 
under the Land Acquisition Act altered his previous award and gave certain 
claimants a share of the compensation money to which they were clearly 
entitled but whoss claim had been negatived under the award as it 
originally stood. i 

Held, Per Srinivasa Aiyangar, J. (Ayling, J. dissentiente), that the 
District Judge had no jurisdiction to review his award. 

Rangoon Botatowng Go., Lid. v. fhe Collecter of Rangoon (1912) 1. L, 
R, 40 ©, 21=28 M, L. J. 276 rafered to. À 
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Land Acquisition— Contd. ; : 

The High Court is not bound to interfere in revision, with an order 
of the Lower Court passed without jnrisdiction if the order sought to be 
revised does substantial justice and if any interference with the order 
would operate inequitably. ` 

_Ramasami Chettiar v. Orr (1903) I. L. R. 26 M. 178=12 M. L.J 264 
dissented from. 

Sri Raghunatha Doss v. Maharajah of Jeypore (1916) 81 M. L. J, 812 
referred to. 

_ Per Srinivasa Aiyangar, J,—-Semble:—A party can take advantage of 
the procedure prescribed for challenging an order passed with jurisdiction, 
to vacate that order on the ground thot it was passed without jurisdiction. 

- Abdul Rahiman Sahob v. Ganapathi Bhatta (1900) I. L.R. 23 M. 517 


.=10 M. L; J. 8065 refered to. 


An-crder granting a review is ndt appealable under O. 483 R. 1 (w) 
except on the grounds specified in O 47, R. 7 of the Civil Procedure Code. 

The Bigh Court will not ordinarily interfere in revision with orders 
which can be questioned in an appeal from tke final decree or set aside by 
a regular suit. But this is only a zule for the exercise of the Court’s 
discretion and there is nothing to prevent the High Court from interfer- 
ing with an order from which no appeal lies, if the ends of justice require 
it; and in cases where a party can obtain complete and effective relief by 
the expeditious and cheap method o: revision, the High Court may well 


grant that relief. 


Nature of the proceedings unde: the Lard Acquisition Act discussed. 

Obiter: Under S. 54 of ihe Land Acquisition Act, an appeal lies to the 
High Court from every award irrespective of the Cours which passed it 
or its value. dki 

Balaram Bhramaratal Ray v. Ehamsunder Narendra (1896) I. DL. R. 
28 O. 626 followed. - 

Ranchhodbhai v. Collector of Kaira (1909) I. L. R. 88 B. 871 dissented 
from. 


-Quaere: Whether under the Land ‘Acquisition Act, proceedings by 


way of execution can be had to enfarce the award 

Nilkanth v. Collector'of Thana (1897) 1. L. R. 22 B. 802 Nobin Kali 
Debi v. Banalata Debi, (1906) I. =. R; 82 O- 921 Kishen Chand v.` 
Jagannath Prasad (1902) I. L R. 25 A. 183 refered to. 

Mulambath Kunhamnad v.  Farakal Kathiri, Kutti (Ayling and 





Srinivasa Aiyangar, JS.) eas ei hi 
Landlord and Tenant—2stoppel—Scope of ac ei 
Legitimacy —Acknowledgment—Femily repute kai see. 
Limitation — Adverse Possession — Proof of possession for full statutory 
period ~Necessity sa ves Ae 
~ Agreement not i plead, or to enlarge period of limitation ony 
~Inapplicability to defence TA o 





——— Mortgage decree—Applicat on to enforce naraka liability 

S. 19— Acknowledgment, essentials cf —Re ference to arbitration— 
Agreement to pay whatever is found due by arbitrators—Arbitration— 
proving abortive—Conditional. acknowledgment, when effective to 
save linvitation—Agreement not to plead limitation or to enlarge. the 
period of limitation, if enforcezble—Contract Act, Ss. 23 and 28 —No 
estoppel against statute. 
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Limitation—Conid. 

To operate as an acknowledgmant a subsisting jural relationship of 
debtor and creditor must be admitted. 

A mere submission to arbitration containing & promise to pay whatever 
the arbitrators deside is not availableas an acknowledgment, if the 
arbitration proves abortive, unless the submission contains an unquali- 
fied acknowledgment of the debt. 

In cases of conditional acknowledgments of liability, in order that 
2 promise may operate as acknowledgment, the condition must be 
fulfilled. 


In re River Steamer Co. (1871) L, R. 6 Ch. App, 129: Maniram Seth 
v. Seth Rupchand, (1906) I. L. R. 83 O. 1047; Arunachella Rao v.Rangiah 
Appa Row. (1906) I. u. R 29 M. 518. 


An agreement not to raise the plea of limitation is void, its effect 
being to defeat the provisions of the Limitation Act, and a party to such 
an agreement is not estopped from pleading limitation as a bar to the suit. 

Parties to a contract may agrea to postopone the accrual of rights 
under it, but they cannot postpone the period of limitation in case a suit 
has to be filed for iis breach. 

Parties cannot estop thamselves from pleading n provisions of æ 
statute, 

Seetharama Chetti v. Krishnaswami Chetti (1913) I. L. R. 88 M, 374 
—25 M. L. J. 269 followed. 

Bollapragada Ramamurthy v. Thammana Gopayya. (Kumarasami 
Sasiri and Phillips, JJ.) .. 

S. 23, Arts. 120, 424, 134 and 144— Religious ATT Act, 
XX of 1868—Swit by committee for a declaration ihat a temple is 
subject there to and for proguciion of accounts—-Lhe proper article 
applicable. 

A guit for a declaration that the suit temple is subject to the superri- 
sion of the plaintiff Temple Committee and for production for accounts is 
barred under Art. 120 of the Limitation Aot if brought after six years of 
the refusal by the temple trustee to acknowledge the right of superintend- 
ence of the Committee. 

The office of a member of the Temple Committee not being a here- 
ditary office, such a suit does not fall under Art. 124 of the Limitation 
Act; not does the suit fall under Atr. 144 of the Limitation Act. 

The suit being primarily one for a declaration of the Committee's 
right of supervision over the management of the tample and secondly to 
enforce by injunction the exercise of powers incidental tu that right, it is 
not governed by S. 23 of the Limitation Actor Art. 131 of the first 
Schedule to the Act. 

Charapatiada Siddhatingaswamate v. Sondur Ramachandrachar lu, 
(Ayling and Napier, JJ.) .. a ae see 
——— Art. 41—Applicability TP yes 
—— ——Artg. 14, 29 - Applicability es 


——--— Ārts. 29, 35, 42, 120—ANachment f moveah? a —Nol by seizure bul 
by prohiblory ordor—Remand—Iindings of fact—Court cannot go 
behind. 

Where movesbles already attached by seizure at the instance of 


another are further attached by the issue of a probibitory order at tha 





_ instance of the defendants. 


Heid, that a suit for damages for compansstion for such attachment 


was governed by Art. 29 or 86 of the Limitation Aot and not by Arts. 49, 


49 or 120. 
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Limitation—Contd. 


Where an appeal is remanded for disposal by the High Court in 
second appeal it is not open to the Lower Appellate Court to go behind the 
findings of fact arrived at on tha previous occasion which are not seb 
aside by the High Court. 


Pandiri Veeranna v. Mandavalli Subba Row. (Sadasiva Aiyar and 
Napier, JJ.) 





— Art. 75—Applicability ies toe . 
Art. 89 ees i : i wes 
—--——-Art. 89 ges ie ane 


— Art, 90-4 penny —Pornemion— Meaning and Test—Practice 
among Natiukottai Cheities axd Salary Chit—S&f fect. 
The question when an agency is terminated within the meaning of 
Art. 89 of the’ Limitation Act is a question of fact. Whether in & parti- 





cular case it terminated when the agent laft the place to which’ he was - 
sent is a question of fact. In deciding on the question of the termins- , 


tion cf the agenoy, the practice of Nattukottai Chetties in ‘this matter, 
the period for which the agent is antitled fo salary or other terms of the 
engagement between the parties usually understood from the relation of 


principal and agent in carrying on money-lending business in foreign - 


places among chetties would all be relevant. The question cannot be 
treated as a question of law and disposed of without evidence. Venkata- 
chellam Cheti}, v. Narayanan Chetty (1914) 28 M. L. J. 140 does not lay 
down as a Matter of law that on ihe expiry of the term mentioned in the 
salary chit the agency comes to an end ipso facto. 


All that salary chit means ic that the agency must last for three years 
certain. 


©: Nagappa Chettiar v. Chidarabaram Chettiar (Ayling and Srinivasa 
Aiyangar, Jd.) és ei 
Art. 89— Agent—Suit azainst, for nodon =A coni continued 
after death of principal—Su_t by representatives—Limitation. 

Art. 182— Suit to enforce payment of money charged on immove- 
able property—Instalinent. ANAA EI EN EOE Act, Art, 15, 
applicability of. 


ee 








In @ suit'brought in 1911 om a simple mortgage dated 1- 1 1888, it 
appeared that the principal amcunt was payable on 1-11-1899 but in- 
terest at 64% was payable annually. It was stipulated in the bond that 
on default of -payment of interest for any year, the mortgagee was to 
have the option of suing for the: principal sum with interest thereon at 
.12% per annum from the dateof default, without waiting for the due 


date. Default in payment of the annual interest had occurred more than 
12 years before the date of suit - 


Heid, that the suit was not tarred under Art. 189 of the Limitation 
Act, 
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The mortgages having waived the benefit of the'provision for enban- 


ced interest the cnuse of action arose not on the date of the first default 
but on the date provided for the payment of the principal amount. 


- There is no warrant for imSorting into Art, 182, the words of Art. 75 
of the Limitation Act. 


Hemy v. Garland (1843) 4 Q.B. 519=114 E R. 994: Reeves v AER : 


(1891) 2 Q. B. 509 referred to P 
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Limitation—Covnid. 
Gaya Din v. Jhumman Lal (1915) I. L. R. 87 A. 400 dissented from. 


Nettukaruppa Gounden v. Kumarasami Gounden (1897) I. L. R. 22 


M. 20=8 M. L. J. 167 Perumal Ayyan v. Alagirisami Bhagavathar eee 
I. L. R. 20 M. 245, referred to. 


Narna v. Ammani Amma (Seshagiri Aiyar and Napier, JJ.) 


—Arts. 142, 145—Applicability—Reversioner’s sutt for possession 
after death of daughter of last male owner—Adverse possession as 
against daughter from 1865, date of death of widow of last owner-— 
Suit within 12 years from date of death of daughter—Limitation— 
Cause of action—Widow or other female — Adverse possession 
against—FE ffect on reversicners— Difference between Acts of 1859 and 
1871— Limitation Act of 1871, Art. 142—Limitation Act of 1877, 
Art, 141—~Difference in scope. 





In a suit instituted on 7th December 1912 by the reversionary heirs 
of R. E. for the recovery of his properties from the defendant, an alienee 
thereof from the widow of R. E.,it appeared that the widow died on 21st 
April 1865 leaving a daughters and that 5 died within 12 years of the date of 
the institution of the suit. The defendavt pleaded that the suit was barred 
by limitation inasmuch as his possession became adverse to 8. from 
1865, the date of the death of the widow,and as 12 years elapsed before 
the coming into force of Act, XV of 1877 the adverse possession against 6 
must be taken to have been adverse to the plaintifis also. 

Heid, that even if Art. 142 of Act IX of 1871 did not apply to 
reversioners in the position of the plaintifls, Art. 145 of that Aot would 
apply, that inasmnch as plaintiffs did not claim from or through S, the 
possession of the defendant did not become adverse te them till the 
date of the death of S, and that the suit was not therefore barred by 
limitation. Difference between the Act of 1859 and that of 1871 in regard 
to the effect on yreversioners of adverse possession as against the widow. 

Neelakanta Row v. pi aca Aiyar. (Ayling and Srinivasa 





Aiyangar, Jd.) ee l 
— Ārts. 144, 149 — -Ay Possession — Proof a anae 
Presumption pee 


— ———Art.182—Sioep-in-aid eee oe 


— Art. 182 (8)— Application to the proper Couri—Decree transferred 
to another Court for execution— Attachment by the latter Court 
of inmoveable property within its jurisdiction—Copy of the decree 
not returned to the original Cowrt—Application for sale of the 
attached property to the uréginal Court—Application, not an appli- 
cation to the proper Couri —Copy of decree returned to the original 


Court—Application for sale of attached property to the original ~ 


Couri~:-Not an application to the proper Court— Civil Procedure 
Code 1882, Bs. 228, 224, 228 and 280 


The Distiict Court of Vizagapatam passed a money decree on the 5th 
` April 1904 and sent a copy of the decree for execution to the Court of the 
District Munsif of Parvatipur. The District Munsif attached certain 
immoveable properties within the local limits of his jurisdiction. Ata 
time when the copy of the deoree sent for execution had not been returned 
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Limitation—Conid. 

to the District Court, Vigagapatam, the decree-holdar applied, on the 18th 
December 1907 to the District Court for sale of the attached properties 
and for notice to the judgment-debtor under 5. 248 of the Civil Procedure 
Code, 1882. The application was ratured for amendment of certain 
defects and if was again presented to the District Court without having 
been amended and was recorded by the court without any further action 
being taken thereon. On the 27th July 1910, the decree-holder again 
applied to the District Court to execute the decree by selling the properties 
attached by the District Munsif of Parvatipur. The District Munsifs 
returned the copy of the decree sent to him for execution with a certificate 
of non-satisfaction, only on the 8rd August 1910. 


Held, The application for execution in 191G was barred by limitation 
under Act 182 (5) of the Limitation Act,1908 because the application of 
1907 was not one made to the proper Court. Having regard to Ss. 223, 
224,228 and 230 of the Civil Procedure Code of 1882, and to the 
circumstance that it was the duty ofthe Disirics Munsif, Parvatipur to 
execute the decreas so far as it could be executed by that Court the proper 
Court to execute the deoree by sale of the immovable properties was the 
District Munsif’s Court of Parvatipur. 


The application of 1910 for execution by sale was not itself an 
application to the proper Court. 

Maharaja of Bobbili v. Rajah Narasaraju Peda Balaria Simhulu 
Bahadur Garu. (Sir John Edge.) P. 0. ... ae 
————Art. 182 Cl. (5)—Step-in-aid—'' Proper Court’ —W hat is— 

Decree for delivery of property and for mesne profits and costs —Subse- 

quent transfer of jurisdiction—Application for recovery of mesne 

profits and costs to original court after such transfer, not step-in- 
aid— Civil Procedure Code of 1908, Ss. 87, 88, Bf fect. 

Where the Court which passed a decree ceases to have jurisdiction to 
execute it, the only Court which can execute it is the Court which at 
the time of making the application for execution would have jurisdiction 
to try the suit in which the decree sought to be executed was passed. 


An application, though a step-in-aid of execution, will not save limi- 
tation unless it is also‘one presented to the proper Court. 


A decree was passed by the District Munsif’s Court of Rajamundry 
for delivery of property and for mesre profits and costs. Subsequently 
the jurisdiction over the village in which the suit property was situated 
was transferred to the Kovvur Munsif’s Court. After such transfer, two 
applications were presented to the Rajamundry Munsif’s Court one by the 
original decree-holder and the other by his heirs in respect of the unsatis- 
fied portion of the decree for mesne profits and costs. On the dates of 
the presentation of the applications the defendanis did not reside within 
the Rajamundry Munsif’s jurisdiction. Held, that the applications ought 
to have been presented to the Kovvur Court and not having been 
presented to the ‘proper Court” did not save limitation. 


Penugonda Rattam v. Korasika Thathe. (Sadasiva Aiyar and 
Moore, JJ ) T oes “ae 
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Lis pendens. 

Lis pendens—Transfer of Property Act, Ss. 52, 88, 89,— Morigage 
decree passed under S.88 of the Transfer of Property Aci- Lis 
pendens continues till sale—Lease granted by morigagor afier decree 
and prior to sale affected by lis pendens—Payment of rent by lessee 
to mortgagor —Whether lessee can have credit for—Provincial Small 
Cause Courts Act, Schd. II., Art. 81—Sutt for value of crops carried 
away by judgment-debtor after sale and before purchaser is put i pos- 
session—Sutt not cognizable by Court of Small Causes—-Claim of 
ordinary civil nature combined with one of small cause nature— 
Jurisdiction of ordinary Civil Cuuris—Second appeal. 

In cases of mortgage suits, the property continues subject to lis pen- 
dens even after the passing of a mortgage decree under S. 88 of the Trans- 
fer of Property Act until the actual sale is effected. 

Where after the date of the mortgage decree under S.83and before 
sale the mortgagor lets the land on lease, the lease is afiected by lis pen- 
dens. s 


Where the mortgagor when he so lets the property takes advance 
rent from the lessee, in a suit by the auction-purckasor, for mesne profits, 
the lessee cannot plead payment to the mortgagor but must pay the rent 
for the period he was in possession of the property to the purchaser. A 
person who obtains æ lease when a lis subsists takes considerable risks and 
if he peys money under it, he cannot resist the right of the purchaser, 
whatever may be his rights to get back the money from his lessor. 

A suit for the recovery of the value of crops cut and carried away 
from the Jand purchased in execution subsequent to the date of execu- 
tion sale and prior to taking possession thereunder is one falling under 
the second portion of Art. 31 of the 2nd schedule of the Provincial Small 
Causes Courts Act and as such is not cognizable by the Court of Small 
Causes. 

Venkoba Rao v. Muthu Aiyar (1907) 18 M. L. J. 88 dissented from ; 
Annamalai v. Subramanyam, (1892) I, L. R. 15 M. 298, Raghava, Reddy 
y. Krishna Reddy (1912) 28 M. L. J. 198 and Rama Aiyar v. Swansinatha 
Aiyar (1911) I. L. R. 15 M. 726 followed. 


Tf a claim is partly within the jurisdiction of the regular Court and 
partly within the jurisdiction of the Small Causes Courts, the plaintiff is 
entitled to bring a suit for the consolidated amount in the regular Courts. 
Hence & second appeal will lie from a decision in such a suit. 

Ramasami Aiyangar v. Govinda Iyer, (Mr. Abdur, Rahim, Offg. 
Chief Justice and Seshagiri Atyar, J} «. 


Madras City Municipal Act (III of 1904)—S. 180—"' Gross annual rent 
—Meaning—Lease of cocoanut garden—Rs. 20 per mensem to be paid 
by tenant if he watered gardewand Rs. 50 per mensem if landlord 
did so—Assessment— Principle. ° 
Where under a lease of a cocoanut garden the tenant was to pay a rent 

of Rs. 20a month snd to keep the garden watered, but pay Rs. 50a 
month if the landlord had to water it and the tenant left the landlord to 
water the garden, held, that “the gross annual rent” of the garden within 
the meaning of 8.180 of the Madras City Municipal Act was Rs. 50a 
month, being the amount paid to the landlord for the occupation of the 
garden and the enjoyment of the usufruct. 
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Veerabhadrah Aiyar v. President, Corporation of Madgas (Seshagiri 
Aiar and Philips, JI Y n. ae sis “aes 
Madras City Police Act, S. 41 ee sai wes 
Madras Estates Land Act—Provisions— Applicability only to ordinary 

cultivating tenants in an estate —“' Ryot”—Rent—'Izaradar ’— Mean- 

ing— Tests for finding out whether a person is ryot or not-§s. 6 (1); 55 

—Lanka land— Auction lease—Sué by successful bidders for puttah 

in Revenue Court--Maintainabilit J—Lease wm parcels to ordinary 

cultiv2tors— Ef fect—Lessee out of gossession—Right to sue to obtain 
putiah, 

Where, in a suit to obtain puttahs brought under S. 55 of the Estates 
Land Aot by the successful bidders at cn auction lease of lanka land for 3 
faslis, it appeared from the provisions of the lease inter alia, that the 


` lessees, who were called izaradars, wera not residents of the village, that 


the rent was a lump sum and not so much an acre, that the land was 
periodically sold in auction to the higkesf bidder, that the izaradars and 
the rent changed at the end of a lease, that the izaradars had no right to 
relinquish before the expiry of the leas3, aud that the lessees were not 
entitled to reduction or remission of rent from any cause, held, that the 
plaintiffs could not be regarded as “ryots” entitled t> the benefit of 8. 6 
ol, (1) of the Act and that on that ground the suit was liable to be dis- 
missed. a 

Per Napier, J:—Que@re: whether the provisions of the Aot would be 
applicable even to a case where lanka land was let out in parcels to actual 
cultivating tenants... A person who cara show to a Revenue Court that he 
has a lawful tenure is entitled, though out of vossession, to avail himself 
of the povisions of Ss. 50 and 55 of the Act for the purpose of getting a 
puttah. 

Quere; whether the words " jidi or farmer of rent” in Sub-S. 6 
of S. 6 mean the same thing. 


The soheme of the Estates Land àct mustbe limited to ordinary 
cultivating tenants in an estate %.¢., to persons who, prior to the Act 


were, as tenants, exchanging pattabs and muchilikis with their land- . 


holders. 
Under the Act a “ ryot ” is a pereon who pays rent as definedin the 
Act. Rent is that which is paid to a landholder for the use and occupation 
of land for the purpose of agriculture. Nothing can ba rent under tha 
Avot which is not subject to the provis_ous of Chapters [LI and LV thereof. 
Tests for finding out whether or 196 a partioular person is a“ ryot ” 
within the meaning of the Act indicaied, i 
Tallaparagada Subba Row v. Gopisetti’ Naraganasaan Naidu 
Garu. (Ayling and Napier, JJ.) sei a a 
S. 38—" Agriculiure"—'Ryot? “ Ryott land’—'Cultivable land” 
— Ryots land not being old wasse’ '—Meaning—Land let for pasture 
— Hjectment suit in respect of —Civil Court—d ur istiction —Pasturage 
dues—Suit in respect of —Civil Court —Jurisdrction—'Private land” 
—— W hat is — Descriptio of lané as " Seri’ —Hjfect—" Jero yti’ — 
Meaning. ' 
In view of the presumption laid down in S, 185 of the Madras Es- 
tates Land Act, the description of Tand as “seci and '‘soparuted from 
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Madras Estates Land Act—Conid. 
the sari” is not of much value in deciding whather it is ‘‘private land’ 


within the meing of the Act. 
“Agriculture” in the Act does not include ‘‘pasture’’ Land, whioh is 


let solely for pasture and cannot be used by the tenant for purposes of - 


agriculture, is not ‘‘cultivable lang’ aud the tenant of such land is not 2 
“ryot’’ within the meaning of the Act. 


Semble: The use of land solely for pasture may nob deprive the tenant 
of his claim to be called ‘‘ryot’’ provided he has the righêto use it for 
agriculture. 

The word ‘' jeroyati’? is usal in some parts of the Telugu country as 
meaning merely ‘‘non-inum”. Hence the mere fact thatland has been 
elle] jeroyti does not necessarily show that ib is ryoti land. 

Pasturage dues are not rent within she meaning of the Aot and a suit 
for them is not exempted fram the cognizance of Civil Courts. 

Where, ina suit in ejeobmant brought iu the Civil Court by a land- 

lord against his tenant, it appeared that the land in question had been 
enjoyed by the defendant as pasture from 1887 on a yearly cowle and that 
it was let solely for prsture and could nò: ba used for agriculture, held, 
that the land was nob “‘ryoti Ld, thyb even if if was, it was “old 
waste" within the meaning of the Act and thé tenant could not claim 
occupancy rights in the sma, and that the Civil Court had jurisdiction 
to entertain the suit, i ` 
Seshayya Garu v. Rajah of Pittappur (Sadasiva Aiyar and Moore, JJ.) 
S. 3, GL (7}—'" Old waste "—Land uncultivated for 10° years im- 
madiately preceding 1900 —Letting in 1900 to A and after gepiry of 
that lease to B—B in possession ai date of Act—Hyectment swit against 
B-—Moaintainability—''At the time of the letting’? in sub-ct, (1) of 
Cl, (7) of S. 83—Meaning—Differen se belween swb-cls. {1) and (2). 


Where land, which had been uncultivated for 10 years immediately 
preceding 1900, was let in that year to A, and was re-let to B after the ex- 
piry of the first lease, and was in his ocoupation at the time of the passing 
of the Madras Estates Land Act. 

Held, ina suit by the landholder to eject B from the land, that the 
gama was ordinary '‘ ryobi lund ”’ and not old waste »” within the mean: 
ing of the Act, and that, as under clause (1) of S. 6 of the Act, B acquired 
an ocoupansy right in the land, he could not be ejected from ib. 

Venkatarainam v. Sri Rajah Varadarajak Appa Rao, (Chief Justice, 
Abdur Rahim and Srinivasa Aiyangar, JJ.) F.B. ey bag 
Bs. 3 (44), 4, 27, 28, 13,76 and 143—Rent-Kanganam fee— Mean- 
ing of —Whether an ilegal cess—Landlord—Whether can enter on 
land of tenant to form an estundte of the oulturn—Liability of tenant 
for loss of crops caused by theft or clandestine vemoval—Tenant, no 
insurer— Liability only that of baitee—Custom of rent being charged 
only on cultivated lands and not waste lands—Validily of—Lstates 
Land Act, 8. 4—Kulam Korvai, meaning of—Right of tenants to put 
ridges theteon—Rate of rent on—N anja taram Punja—Tenant raising 
dry crops on wet lands—Rates of veni— Temporary remission of rent— 
When and whether tenari is entitled to. 


F 
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Kanganam fee, which in effect is a contribution paid by the tenant to 
reimburse the landlord for the cost cf the suparvision of the harvast out 
of which melwaram has to be delivered to the landlord and which has 
been paid for a long series of years is legally recoverable as rent under the 
Estates Land Act and is notan illegal cess falling under S. 148 of the 


Act. 
The landlord has no right under the Act to enter upon the land ‘of 


the ryot for the purpose of making an experimental harvest with a view 
to arrive at an arbitrary figure by harvesting a small portion of the crops 
and to throw on the tenant, the burdan of showing that the actual crops 
were not equal to the experimental harvest. 

The tenant is not liable to pay Panchamate or compensation for loss 
oaused to crop by cattle, theft or clandestine removal. The tenant is not 
ina worse position than a bailee with regard to the-degree of care exercis- 
abla in the custody or preservation of the crops. He is nob an insurer 
and the Act does not cast on him the burden or making good the loss 
caused by acts beyond his control. ` 

If it is proved that from time immemorial only cultivated lands were 
charged and no rent was payable in respect of waste land, the laudlord 
has aright to claim rent only in rezpact Of cultivated land by virtua of 
8. 4 of the Act read with Ss. 27 and 28. 

Segu Rowthen v. Alagappa.Cheléi, (1914; 96 M. L. J, 269, Arunachel- 
lam Chettiar v. Muthuyanai Thevan, (1914) 26 M. L.J. 575 Udayal v. 
Arunachellam Chettiar, (1915) M. W. N. 190 Appalasami v. Rajah of 
Vizianagaram (1915) 2 L. W. 828, followed. 

With regird to Kulam Rorvat lands (land3in the bed of the tanks, 
just within the limits of the full watar-spread) classed as punja, in the 
absence of proof of any custom by the tenants to put up ridges, the land- 
lord has the right to prevent tenanta from putting up ridges so as to 
prevent the tanks having the full benefit of the rain water flowing in to 


them. 
The tenant is bound to pay Sarasart if putting up ridges he cultivates 


Kulam Korvai lands. 

If a tenant having water in the sank and therefore means of raising 
wet crops only raises dry crops on wet lands the landlord can claim wet 
rates, but if owing to want of water, no wet crops can be raised, and the 
tenant raises dry crops he is not bound to pay wet sarasari rates. 
of rent is  maiter of grace on the part of the 


Temporary remission 
mis- 


landlord and it requires very strong evidence to show that such rè 
sion can be claimed as of right. 
Arunachalam Chettiar v. Managlam (Kumarasami Sasiri and Phillips, 


JJ.) Su aie Sas ves ae 
. 3 (15) and (16), S. 6 (4)—Cultivable land—Waste land im 


Estate for pasturage, whether ryoti land—Meaning of “agriculture,” 
whether includes, pasturing. 

Letting for pasture of waste land, in an Estate which denotes land 
not under cultivation, whether cultivable or not, does not by itself confer 
on the person to whom it is let, œ permanent right of occupancy 
and if it was not ‘ryotiland, already, does not become ‘ryoti land’ by 


reason of such letting. 7 
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Lands held for purposes of pastures only ars not held for the purpose 
of “agriculture” within the meaning of the term in S. 8 (15). 

Land fit usually only for pasturing cattle and not for ploughing 
and raising agricultural crops is not cultivable land and consequently not 
‘ryoti land’. ` 

Venkatagiri v. Ayyappa Reddy (1918) I. L. R. 388 M. 788==25 M. L. J. 
578, followed. . 

Maharajah of Venkatagiri vy. Rami Reddi (Chief Justice and Phillips, 
J.) sis iii sa sb 
——-— §. 6 (I) Possessions—S. 3 cl. (1) 2—Time of letting—Meaning ... 
S. 6 (6) Explanation —S. 8 (1) and (2)—Merger—Ryot purchas- 
ing landholders right—Effect of. 

Where one of two co-ryots owing to the entire occupancy right in 
certiin lands purchases the melwaram interest in the lands, there is no 
merger of the ocoupancy right. 

Muthu Reddi v. Muthu Venkatapatt Reddi. (Oldfield and Sadasiva 
Atyar, JJ.) es iar us sea 
Madras Forest Act (¥ of 1882)— —Claim proceedings under—-Appeal from 

decision of District Co urt—Maintainabdility of-—Bed of- the Sea within 

8 mile limit—Ownership of—Islands arising in—Crown’sright to— 

Limitation Act, Art. 144, 149—Onus of proving adverse possession for 

60 years on claimant—20 years possession—Onus nol shifted by. 

The ownership of the bed of the sea within the three mile limit- vests 
in the vrown and carries along with it the right to islands arising in the 
sea Within those limits. : 


Where the appellants objected before the Forest Settlement Officer to 
the afforestation of certain lunka land alleging title by adverse possession 
against the crown for over the statutory period which was found against, 
both by the Settlement Officer and the Districs Court but the High Court 
reversed the judgments of the Courts below on the ground that though 
the title was originally in the Crown, the claimant having proved possession 
for 20 years prior tothe notification, it rested upon the Orown to prove 
that it hada subsisting title by showing that the possession of the 
claimants commenced or became adverse within the period of limitation 
viz., within 60 years before notification, 





Held, that the view of the High Court was erroneous. The position of 
the claimant was the same as that of the plaintiff in an ordinary suit for 
declaration of title and the onus was on him _to prove that he was in 
possession for the full period of sixty years and it was no part of the 
obligation of the Crown to fortify their own fundamental right arising 
prom the nature of the land by an inquiry into possession or the acceptance 
of any onus on the subject. 

Held further that when proceedings of this character reach bhe District 
Court that Court is appealed toas one of the ordinary Courts of the 
country with regard to whoze procedure, orders and decrees, the ordinary 
rules of Civil Procedure apply and the appeal to the High Court from the 
decision of the District Court was therefore not incompetent. Rangoon 


Botatoung Company v. The Collectir, Rangoon. (1912) L R. 39 1.-A. 197 


—28 M. L. J. 276 distinguished. 
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The claim'in such proceedings being the assertion of a legal right to 
possession of, and property in, land it woulé require a specific limitation 
to exclude the ordinary incidents’ of litigaiion, such as the right of appeal. 

The Secretary-of State for India v. Rajah Chelikani Rama Rao. 
(Lord Shaw) P. C. as esi 
Madras Towns Nuisances Act (LI of 1889) §.3 (10)— pale place— 

Gaming-meaning of. 

A place forming part of the compound of a Hindu temple is a place of 
public resort. It is not necessary that every member of the public should 
have aright of access toa place in order 30 make ita place of public 
resort. 

Per Oldfield, J.—A public place is one where the public habitually 
go, whether with or without a strict legal right, 

Per curiam: The word ‘gaming’ in Act III of 1889 is used in the 
sense of playing a game for a stake or a price or for money or other thing 
waged upon the issue of the game'and it does not necessarily involve 
the idea of chance wholly or to a large extent. 

Hari Singh v. Jadu Nandan Singh 1910. I.L.R. 35 A. 98: Hari Singh 
v. King Emperor (1915) 20 C. W. N. 118 referred to. 

The Public Prosecutor v. Muse Sakharam. (Oldfield and Sadasiva 
Aiyar) wn oe srs PA Sei 
Mahommedan! Law—Cusiom—Prestinption —Talookdar—Oudh—Succes- 

sicn—Mahommedan—Self-acguired and ancestral property— Wajib- 

uwl-arz—Act 1 of 1869, Ss. 8 and 10. 

& The devolution of the estate of a Mahomedan Talookdar of Oudh 
whose name appears in list No. 2 of Talookdars is governed by custom 
and both the ancestral and self-acquired properties follow the same lina 
of succession and any deviation from the custom must be proved by the 
person who alleges it. P 

Case of Hindus distinguished. 

Wajib-ul-arz is a valuable evidence of custom, but statements therein 
which merely narrate traditions and purport to give the history of deyolu- 
tion in certain families not even of the narrators stand in no better 
position than any other tradition. 

Achal Ram v. Udai Partob, (1888) L. R, 11 I. A. 51 Thakur Ishin 
Singh v. Baldeo Singh, (1888) L. B. 11 I. A. 185 Janki Pershad Singh 

v. Dwarka Pershad Singh, (1913) I, L. R. 85 All. 891=25 M. L. J. 84 
Maharaj Partab Narain Singh v. Moharan Subba Koer, (1877) L. R. 4I. 
A. 228, 246 Rani Kumari Debi v. Jagadis Chunder Dhabal, (1902) L. R 
29 I. A. 28 distinguished. 

Murtaza Hussain Khan v. Muhammed ed Alt Khan (Mr. Ameer 

Ali) P.C. 





of possession— Consideration (ewazs}—Oudh Laws Act. XVIII of 1876, 
S. 3—Gift by way of trust—Legitimasy—Acknowledgmeni—Family 
repute—Civil Procedure Code of 1908 O. 18, R. 4—Document proved 


against or admitted—Omnia presumuntur rite esse acta—A pplication ` 


of. ; 
According to the Mahomedan Law a voluntary gift is invalid unless 
t is accompained by delivery of the thing given so far as itis capable of 


Hiba (gift)—Hiba Bil ewo (aif pn a E A Damen) 
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delivery ; in the case of a gift for consideration, delivery of possession is” 
not necessary but actual payment of consideration and a bone fidas inten- 
tion on the part of the donor to divest himself in presenti of the property 
and to confer it upon the donee must be proved. 

The Mahomedan Law is not affected in this respeot by anything 
enacted in the Transfer of Property Act or the Trusts Act. 

_ The word gift in Oudh Laws Act, 8. 3 includes æ trust which is only 
a gift to A and B for the benefit of G. the incidents of which will be 
governed by the Mahomedan Law. 

No statement made by one man that another (proved fo be illegiti- 
mate) is his sun can make that other legitimate but where no proof of 
that kind has been given such è statement or acknowledgment is substan- 
tive avidence that the person so acknowledged is the legitimate son of the 
person who makes the statement provided his legitimacy be possible. 
Statements of members of the family touching the sonship and heirship 
of a person also are good evidence of the family repute concerning him. 

Where 2 transfer by the husband by way of trast for the benefit of 
his wife and children by her purported to be in satisfaction of the wife's 
claim for dower: Held that to make it a transfer for consideration it was 
essential that the agreement on the part af the wife to accept the provi- 
sion made in the document in discharge and satisfaction of her claim for 
dower should be proved. Unless and until the agreement is proved to 
have been entered into, the grant must be taken to be a purely voluntary 
gift. An election by her with full knowledge to take the benefits under 
the deed in lieu of her dower might bind her but such election could not 
crente an agreement between her and her husband and notwithstanding 
the election, the grant would still remain a purely voluntary gift. 

An election made after the execution of a mortgage by her would not 
bind the mortgagee. 

Where the subject.matter of a gift isan undivided share in Zemin- 
' dari village the reoeipt of the appropriate portion of the reat would be 
the only form in which delivery could take place. 

A document in order that it may be used before the Privy Council 
must beendorsed by the Judgeas proved against or admitted by the 
person against whom itis used. 


Chaudhri Mahdi Husain v. Muhamed Husain (1908) L. R. 38 I. A. 
68 Ranee Khajooroonissa v. Rowshum Jehan (1876) L. R. 3 I. A. 291 
TFuzseln Bibi v. Omdah Bebee (1868) 10 W. R. 469 Alblahadad Khan v. 
Ismail Khan (1888) I. L. R. 10 A. 289 Asmat Ali Khan v. Lall Begum 
(1881) L. R. 9. I. A. 8 at 18 Anjuman Ara Begum y, Sadik Ali Khan 
20. C. 115, 117, 120 Baker Ali Khan v. Anjuman Begum (1882) L. R. 10 
I. A. 94, 108 approved. es 

Mirza Sadik Husain Khan v. Nawab Saiged Hashim Ali Khan. 
(Lord Atkinson) P.G. see ee 
Mahar or dower—Lands — Debis — Pisanio — Interest— 
Equity—Preser vation of estate—Insistence on her rights. 





- Where 2 Mahommedan widow was in possession of the property of 


her husband in lieu of her dower and claimed a reasonable amount of 
‘interest on het dower debt when her husband's heirs claimed their 
shares inthe property and demanded an acoount of profits, held that in 
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the absence of any understanding express or implied on which she is 
shown to have held the property, on equitable consideration she was 
entitled to some reasonable compensation not only for thelabour and 
responsibility imposed upon her for the proper preservation and manage- 
ment of the estate but also for forbearing to insist on her strict legal 
right to exact payment of her dower on the death of her husband and 
that compensation for forbearance td enforce a money payment is best 
calculated on the basis of an equitable rate of interest. 

Wonatual Fatima Begum v. Meerunisa Khanun (1869) 9 W. R. 318, 
approved, 

Nature of and the circumstances under which the lier for dower, 
arises. 

Quere whether Mussulman Law as to usury is abrogated by the Usury 
Act XXVIII of 1865. 

Rules of equity and equitable considerations commonly recognised in 
the Courts of Chancery in England are not forsign to the Mussulman 


system. 
Mussamat Hamira Bibi v. Mussai-mat Zubaida Bibi (Lord Parker of 
Waddington) P. C. ses oe ses ses 
Mosque—Scheme of management—Principles ... ae 








Waqt—Dedicatian—Proof of—Registered deed of wagf—Reai or 
nominal transaction—Pressure of creditors — Subsequent conduct of 
setilor— Voluntary scttlemént—Vow as against creditors—Dedication 
reserving life estate to setilor inte income of property, ùf valid. 

The production of a registered instrument effecting a transfer of pro- 
porty for pious and religious purposes i3 prima facie evidence of dedication. 
But it is competent to parties interested in the matter to prove that the 
instrument was merely nominal and that in fact there was no dedication 
the user of the property subsequent to the alleged dedication being 
excellent evidence of the reality or otherwise of the transaction. 

A Mahomedan trader in involved circumstances exesuted and got 
registered adeed of waqf comprising all his immoveable properties. 
Under the deed however, the settlor mserved to himself the use of the 
entire income of the properties till hie death and appointed his son as 
manager after his death, on a salary of Rs. 200 a month. It was found 
that both before and after the alleged dedication, the creditors of the 
settlor were pressing for payment aud that the residue of the settlor’s 
estate was insufficient for the paymert of his debts. Sometime after the 
execution of the waqf-deed, the settlor himself mortgaged some of the 
properties comprised therein and gifted away othors to his children. The 
sons of the settlor in their turn deal: with and treated the properties as 
their own. 7 

Held, that under the circumstances, the so-called waqf was a volun- 
tary settlement and therefore void as against the creditors of the sottlor. 

Semble : A dedication of proparty reserving a life-estate in the 
income io the grantor himself, as a baneficiary, maybe valid under the 
Mahomedan Law. 

Mulla Veettil Vussain v: Subramania Aiyar. ae and Srinivasa 
Aiyangar, JJ.) : re ‘ile 
MALABAR LAW—Private Devaswem — Alienation of property of— 

Oompromise recognising—Valid-ty—Right of suitof junior members 


* 
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——-——Tarward—Partition, right to—Karar— Family arrangement— 
Junior members, when bound by acis of Karnavan— Minor members, 
right to impeach Karar—Customary Law, how ascertained. 

The properties of a Malabar tarwad oan be validly partitioned only 
with the consent of all the members and it is not open to one or more of 
the members of a tarwad to enforce a partition against the wishes of the 
Karnavan or the other members. It is however competent to the junior 
members to impeach alienations or acts of mismanagement by the 
Karnavan, in order to preserve the integrity of the family property. The 
minor members of a tarwad are not entitled to interfere in a Karar or 
family arragement in so far as it affects the adult members who were 
parties thereto, but can show that their interests were not properly 
represented or that the Karar was in fraud of their rights and ask relief 
for themselves on that footing. 

Per Sankaran Nair, J—In deciding questions of customary law, if 
there are texts or series of decisions, the Couris should follow them and 
in their absenee should decide on the evidence in the case. 

Veluthakal Chirudele v. Voluthakal Tarwad Karnavan. (Coutts 
Trotter and Seshagiri Atyar, JJ.) St aoe ies 
Malicious prosecution—(Gist of the action—Compalaining maliciously 

under S. 20, Cattle Trespass Act-—-Whether an action for malicious 

prosecution lies. 

The gist of an action for malicious prosecution is not the prosecution 
but the aspersion on character or reputation which the prosecution invol- 
VOB, p ; 
Per Napier, J :—A charge of illegal distrainė of cattle under 8. 20 of 
the Cattle Trespass Act for which the accused can only be fined but not 
imprisoned, does not involve the loss of liberty or fair name of the accused 
and consequently cannot sustain an action for malicious prosecution. 

Per Seshagiri Aiyar, J—It cannot -belaid down that an accusation 


under S. 20, Cattle Trespass Act cannot cause damage to the reputation of f 


the acoused in all cases. 

Sriramulu Naidu v. Kolandaivelu Mudali. (Seshagiri Atyar and 
Napier, JJ.) via eee sae = 
— ——Suii for damages—Disnrissal of suit—Death of plaintiff during 

pendency of appeal~-Abatement. 

Where a suit for damages for malicious prosecution is dismissed 
and the plaintiff dies during the pendency of an appeal preferred by him, 


the appeal abates and his legal representatives have no right to prosecute , 


the appeal. 
Krishna Behari Sen v. The Corporation of Caleutia (1910) I. L. R. 84 


G. 993 dissented from. Subramania Iyer v. Venkataramier (1915) 811. O. 5, 


followed. i l 
Marwadi Mothiram v. Samnaji. (Offg. Chief Justice and Krishnan, J.) 


Mandamus _ | eee, one die 


Maxim—<Actio Personalis eto—Applicability PP aie _. eek 


- — ——" Estoppel against estoppel sets matter at large Meaning and l 


scope. er? eA ous ene 
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“In Pari Delicto etc. hs yes 
“Omnia presumuntur’ E A 

Minor—Defendant—Appellant, Death of guardian an aem ending 
appeal no fresh guardian appointed—Dismissal of apposl—Execution pro- 
ceeding with fresh guardian—Sale of property without objection—Suit by 
minor for declaration of invalidity of Sale—Maintainability. gsi 
Mortgage in favour of—Enforceability. - 

A mortgage executed in favour ofa minor who has advanced the 
whole of the mortgage money is enforceable by him or by others on his 
behalf. 

Navakoiti Narayana Chetty v. Legalinga Chetty (1909) I. L. R. 83 
M. 12=19 M. L. J. 752, overruled. Cases on the subject reviewed. 
= Raghava Chariar v. Srinivasa Raghava Chariar. (Chief Justice, 
Abdur Rahim and Srinivasa Aiyangar, JJ.) 











Mortgage—Deposit into Court of mortgage amount—Abatement of iiet l 


from what date. She 
Equitable—Depostt of title ce nay eer ee by writing— 
Scope and extent to bs wholly determined by—Writing referring only 
to one property, title deeds to others as well—Right restricted to former, 
Where titles of property are handed over with nothing said except 
that they are to be security, the law supposes that the scope of the secu- 
rity is the scope of the title. Where however titles are handed over accom- 
panied by a bargain that bargain must rule and where the bargain is a 
written bargain, it, and it alone must determine what is the exact scope 
and extent of the security. 
Their Lordships accordingly rostricted the claim of the mortgagee in 
the case to the properties mentiored in the writing accompanying the 


doposit of title deeds though the title-deeds deposited related to other pro- 
peities as well. 

Pranjwandas Jagjwandas Mehta v. Chan Mah Phee. (Lord Shaw) 
P. G. ans ‘as — as 
Interest—Suit for, before principal becomes due- -Maintainability 
Modification of terms—Remission cf slaims by mortgagee— 








Registered instrument—Necegsity ... ees ees 
Sale with Covanant for repurchase—Distinction—Tests Aes 
Suit for sale—Appeal against decree in value of appeal to Privy 

Council oe T 


—— Usufructuary— Deed invalid for want of proper attestation—In- 
terpretation—Charge—Personal liability by implication—Transfer of 
Property Act of 1882, Ss. 59, 100, 67 (a). 

A mortgaged hig property to B by a deed which was not validly exe- 
cuted for want of proper attestation. The material portion of the deed 
was as follows: ‘It is desired that the said pleader Zarbharnadar should 
realise in full his dues, principal with interest by remaining in possession 
of each of the said properties during zhe said years and by collecting the 
rents with cesses thereof and there was a personal undertaking to pay 
certain specific sums in certain events. Though’ the mortgage was in- 
valid, the mortgagee was put into possession in accordance with it in a 
subsequent suit to realise the amount due. 
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Held, that the deed did not create a charge but was a usufructuary 
mortgage and upon the construction of the document no intention to 
assume a personal liability except in the events and to the extent specifi- 
ed could be inferred, 

Maharaj Ram Narayan Singh v. Adhindra Nath Mukherji. (Sir 
John Haye.) P. O. San gi isi 
Mortgage decrece —Decree for sale with provision to apply for reena] 

decree in case of deficit--Application for personal dacree—Limitation 


—Cause of action ... se be 
Mortgage suit—Parties —Persons dibae adverse title —Joiuder of— 
Irregularity age dia 


Mutt —Succession to ffi —Oustom—Disqualificstion Tranter af office 
to disqualified persons—Breach of duty as head of mutt—HEffect on 
~ right to get book office ees oe 
Nattukottai Chetties— Agency— Termination dis ses 
Negotiable Instrument—Promissory note -—Partnership—Debt borrow- 
cd for paritership purposes—Promissory sote therefor by some out 
of several pariners—Suit on the note—Decree against firmif can 
be vassed—Suit by endorsee of note against non-executing partners 
—Maintainability—Promissory note—Suit on original consideration— 


Maintainability —Conditions. 


Where two out of three partners of a firm borrowed for the purposes | 


of the partnership and executed promissory notes to the plaintiff for the 
amount so borrowed, Held, in a suit on the notes, the plaint, however 
reciting the purpose for which the amount wis borrowed and the suit 
natae wore executed, that, though the notes did not purport to have been 


executed on behalf of the firm, the plaintiff was entitled to a decree also 


against the assets of the firm representing the share of the partner “who 
did not join in the execution of the notes. l 
Karmali Abdulla v. Karimji Jiwanji (1906) 17 M., L. J. 89 followed. 
Per Srinivasa Aiyangar, J.—Semble: if the notes had been endorsed 
to a third party, the endorses could not have brought an action on the 
notes or even on the deb against the partner who did not join in the exe- 
cution of the notes. i 
Per Abdur Rahim, J-—Where money is borrowed and a promissory 
note executed therefor, the debt is maintainable as much in a case in 
which the advance of money and the execution of the note are simultaxe- 
oug as in a case in which the note is executed afier the advance was made. 
In both cases it will, however, be open to the parties to show that the 
intention was that the debt should become merged in the nota. 
Shanmuganatha Chettiar v Srinivasa Aiyar. (Abdur Rahim and 


Srinivasa Aiyangar, JJ.) sale ee: OS sae 
Notice of Judicial order—Necesssity ... a hae 
Onus of Proof—Alverse Possession—Presumption from - possession of 

shorter period es sma Ne 


Choukidari Chakran lands. Zemindar’s oe in ; 

Oudh Land Revenue Act (XYII of 1876)—8s. 173, 11408 je 
Disqualified proprietor—Debts contracted while under tutelage — 
Decree obtained afier release of property from Superiniendence of 
Court of Wards— Execution against property under such superinlen- 
dence at date of contraction of debts. 

G 
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Held, that on a proper a conséruction of Ss 173 and 174 of Oudh 
Land Revenue Act, decrees obtained fr debts borrowed by a disqualified 
proprietor while his estate is under tke Superintendence of the Court of 
Wards, cannot be put in execution. even after the release of the estate 
from such superintendence, against the property, which was, at the date 
of the contraction of the debts, under such superintendence. Dictum to 
the contrary in Rameshwar Bakhsh Singh v. Dhanpal Das, (1910) 140. 
O. 6 over-ruled. 

Raja Debi Bakhsh Singh v Shad. Lal, (Lord Skaw.) P. C. zas 
Paper Currency Act (H of 1940) S.26—Object and Scope—Promissory 

` note payable to person, his ordar or bearer—Validity~—Negotiable 

~ Instruments Acl—Provisions of —Effeci—Suit on note payable to 
person or order or bearer—Decree on original consideration if and 
when canbe given—Negotiable Instruments Actk—S 120— Effect. 

S. 26 of the Paper Currency Act, which renders illegal a promissory 
note payable on demand to Learer, is equally applicable toa promissory 
note payable to a person or his orcer or beirer. Such a note is illegal 
and void and no suit can be maintained on ¿i as such. 

In considering whether, in the zage of a suit on a note payable to a 
person or his order or bearer a decree zan be given to the plaintiff on the 
Original consideration, the fact that the note and the loan for which it 
was given were contemporaneous is not conclusive of the non-existence of 
an obligation apart from the one under the note itself. 

Semble Per Krishnan, J.—Tha payee of a note which is illegal on 
the face of it is not a holder in due course ard cannot rely on the estop- 
pel created by 8. 120 of the Negotiabla Instruments Act. 

Chidambaram Chettiar y. Ayyasami Theva. (Oldfield and Krishnan, 
Jd.) sa abe sts des dete 
Pardanashin—Persons standing in fiduciary relation to—Duty of dee 
Part-Performance— Doctrine of—Apolicability to India äis 
Parties —Misjoinder—Mortgage—Suis for sale—Joinder of parties claim- 
ing adverse title. sai ‘ae bile ie 
Partnership—Debt borrowed for partnership purposes —Promíissory note 
therefor by some out of several partners—Suit on the note —Deoree against 
firm if can be passed— Suit by endorsee of uote against none-xecutiug 
partners a.. ve ee ae aes 
Joint decree in favour of partner—Payment to some—Validity... 
Penal Gode Ss. 186 and 434—Odbstrustion to public servani—Act done in 

excess of authortly—Good faith—Survey and Boundaries Marks Act 

(IV of 1897) S.17 (a) —Removal of landmarks ieee by surveyor out- 

side authorised area if an of fonce 

Where a surveyor empowered by a notification under S, 17 (a) of the 
Survey and Boundaries Marks Act tc survey certain lands, in good faith 





and under colour of his office enterec upon the lands of the acoused and. 


fixed demarcation stones on them and the accused obstructed the surveyo 

in measuring the lands and removed the demarcation stones. Held, that 
the accused were guilty of offences under Ss 186 and 484 of the Penal 
Code, though it might be proved that the lands on which ihe surveyor 
carried on his operations wore not actually included in the notification, 
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Queen Empress v. Pukot Kotu (1896) 1.L.R. 19 M. 819, Queen Empress 
Tiruchittanvbala Patlar (1896) I. L. R. aliM. 78, Empress v. Poomalas 
Udayan (1898) I. L. R. 21 M. 996, Abdul-Gafur v. Empress (1896) L L. 
R. 23 0. 896, Lilla Singh v. Queen Empress (1896) I L. R. 22 C 288, 
Bhawoo Jiwaji v. Moolji (1888) I. L. R. 12 Bom. 877, Empress v. Tulsi- 
ram (1888) I. L. R. 13 B. 168, Bmpressv. Janki Prasad (1896) I. L. R. 
8 A. 298 referred to. 5 

Public Prosecutor v. Madhava Bhonjo Santos ee and Sadasiva 
Aiyar, JJ.) sis Sii is 
Praotice—Amendment of plaint gai gs 
Appeal— Question of fact— Interference with ... 
Remand—Prior findings of fact—Power of Court to go behind. 
- Vakils—Right of audience on the original sida of the Madras 

High Court—Attorneys—Right of audience on the original side of the 

Madras High Court—Rule 688 Original Side Rules of Practice of 

1902 —Whether ultra vires—Suproeme Court of Madras— Practitioners 

having right of audience before—High Courts Act 24 and 25 Viet. C. 

104 Ss. 8. 11, and 15—Effect of on the pre existing Judicial system — 

Original side of the High Court, not a continuation of the Old Supreme 

Court—Rules 4,7, B of tha Madras High Court Rules of 1862 — — Rules 

of 1868—Rules of the Madras High Court of 1866—Right of audience 

of Yakils under Legal Pr aclilioners Act Ss. 4 and 47—Whalher righ 
of audience of Vakils on the Original Side affected by. 

Vakils have a right of audience on the original side of the Madras High 
Court. Attorneys have not the right of audience on the original side of the 
Madras High Court. 

In ve the Petition of Attorneys (1875) I L. R. 1 M, 24 followed. 

Rule 638 of the Original Side Rules of the Madras High Court of 1902 
-is intra vires the rule making power of the High Court. 

Under the Charter of the Supreme Court of Madras, the Supreme 
Court had no jurisdiction to give tha right of audience to any one who" 
had not been eurolied as an advocate or the right of acting fora patty to 
any one who had not been enrolled as an attorney. 

The effect Ss. 8, 11 and 16 of the High Courts Act 34 and 25 Vict, Gh. 
104 is as follows.— 

(1).- The New High Court is a substitution for the SRE Court 
and the Suddar Courts and on its establishment, they cease, as such, to 
exist. Whatever historical analogies may exist, if is quite inaccurate to 
say that the original side of the High Oourt is the old Supreme Court or 
that the Appellate side of the High Court is the old Sudder Court or 


Courts. 
2. The existing provisions applicable to the Su premo Couri are to 


apply to the High Court in so far as consistent with the Act and with 
the new Letters Patent to be issued under the Act. 

(3) The only legal practitioners to whom tables” of fees can be Dade 
applicable are attorneys. 

By rules 4, 7 and 8 of the Rules of the-Madras High Court of 1862, 
Vakils were forbidden to uppaarin any matter of original jurisdiction, 
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‘ Givil or Criminal. On the other band, the rules of the -High Court of the ` ` 


lat October 1868 contemplated the vakils having the right to audienca on 
the original side; and the rules of the 5th duly 1965 framed under 
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clauses (9) and (10) of the Letters Patent of 1665, clearly give a right of 


audience to the Vakils on the original Side of the High Court,and the 
Rules of 1902 substantially reproduce the provision regarding thereto in 
the Rules of 1866. 

There is nothing in Ss. 4 and 27 of tha Legal Practitioners Act of 
1879 which takes away the right of audience oi VARNE on the original 
side of the Madras High Court. 

An Act passed several years after the right of audience on the 
original side hag been enjoyed. cannot be construed as taking away that 
right in the absence of provision in plain termsor by necessary implica- 
tion. 

Any anomaly or inconvenience created per incuriam or by bad 
draftsmanship in the matter of the successful party on the original side 
not being able to recover the fees paid fo his vakils as party and party 
costs, is not enough to take away the privilege of audienca of Vakils. 

Namberumal Chetty v. Narasimhachari (Coulis Trotter, J ) 
Right claimed in common in ae VI to S-11 O. P. Code- 

meaning of. An A re 
Promissory note—Suit on original onai den tion Mala aibit sos 
— ——— Suit on—Decree on original consideration if and when can be 





given ast zii ees 
Suit on—Jurisdicbion— Execution at one place and assignment at 
auother—Suit by assignee ue g re 


Payable to person, or his order or » hearer—-Validity 
Provincial Insolvency Act—(III of 1907)—S. 36—Insolvent ortae 
within iwo years of Insolvency— Petition by Official Receiver for annul- 
ment- Onus of proof—Question whether mortgage invalid as mort- 

gage if need be considered—Transfer of Property Act, Ss 58, 100— 

Invalid mortgage tf operates as charge. 

Under S. 86 of the Provincial Insolvency Act the onus of proving 
that a mortgage executed by an insolvent within two years of his being 
adjudged as such was madein good faith and for valuable consideration 
and is therefore binding on the Receiver is on the mortgagee. 

When all the evidenca is before tha Court, the question of burden 
of proof is not of great importance, 

In deciding whether a mortgage is void under S. 36, if is not neces- 
gary for the court io consider the question whether the mortgage is invalid 
as a mortgage, because it is attested by only one witness. 

Ar instrument which is invalid ander S, 52 of the Transfer of Pro- 
parfy Act as a mortgage cannot operate to create w charge under S, 100 


thereof. 

Anantarama Atyar v. Yussufji Oomer Sahib. (Sačasiva Aiyar and 
Moore, Jd.) es 
Provincial Small Cause ‘Court Kots—Art. 31 wf D 
Public Office—Person holding— Meaning ee as 
Registration Act —S. 17—~-Declare~-Meaning 2 ae 


Ss. 17 (1) (d) and 49 (a) and (c)— Unregistered agreement to 





lease lands—Swuit for specific perfarmance—Admission in pleadings — ` 
Decree if can be given on—Evidence Act, S. 58 scope of—Contract in - 


writing—Prior negotiations evidence of, is admissible ta prove contract 
— Pleadings in ieee, Hales of arene law to be ae with 


~ cauteor. 
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Where a person brings a suit for specific performance of on unregister- 


ed contract to leases certain lands and the defendant while admitting the | 


axistence of the contract, sets up its unenforceability owing to want of 
registration, it is not open to the court to grant a decree tbo the plaintiff 
on the admission of the defendant in the pleadings. 

Where a plaint relies on a document which, for reasons of public 
policy, is rendered inadmissible in evidence or ineffectual for certain 
purposes by the legislature But the defendant admits the contents and 
validity of the document it is still the duty of the court to go behind the 
admissions in the pleadings and refuse to act on the admitted facts in the 
plaintiffs’ favour. 

S. 58 of the Evidence Act can be invoked where the documentary 
evidence'about the admitted facts is shut ont by the provisions made in 


purely revenue laws like the Stamp Act and a decree can be passed on the 


strength of such admissions. But the sections cannot be invoked to 
overrule the provisions of nonrevenue enactments which require regis- 
tration, attestation etc., as a matter of public policy. 


Ordinarily when the terms of a contract preceded by proposals, 
negotiations, conditional acceptances counter, proposals and so on, are 
reduced finally to the form of a document signed by one or both of the 
parties, tho strong presumption is, not that there are two independent 
coutracts the first oral and tbe- second written but that the written 
contract is tha only final contract between the parties, 

In India where a strict system of pleading is not followed, it is unde- 
sirable to introduce all the artificial technicalities of English Law aa to 
the legal results of advaricing pleas on both sides. 

Seelamma v. Krishnaswami Rao. (Sadasiva Aiyar and Phillips, JJ.) 
S.49—Hffect ©... or i 
Rogultion XXY of 1802 Ss. 443—Hffect of 
Religious Endowment—Aindu—Ten-ple—Offerings by woes E 

of the Deity—Appropriaiion by archakas—Custom opposed_io Hindu 

law—Illegal custom—Permanent alienation of oferinys by Temple Cém- 
mrittes in favour of archakas—Suti for declaration that alienation is 
anvalid—Suit by worshippers without sanction under §.92 of the 

Civil Procedure Code or Section 18 of the Religious Endowments Act 

—Maintainability. 

The Devasthanam Gommittee having the superintendence of a Hindu 
temple granted a permanent lease of the money offerings made by the 





worshippers, in favour of the archakas in the year 1898, with a reserva- 


tion of Rs. 200 a year to the temple. It was found that about the year 
1825, it was the practice for the archakas of the temple to appropriate the 
amall money offerings of the worshippers to their own use as remuneration 
for their services, that subsequently the offerings imcraased in value and 
the Devasthanam Committee which came into existence in 1882 laid 
claim to the same on behalf of the Deity, that the archakas thereupon 
claimed the offerings as their own property relying on the settled usage 
of something like a century and that finally an arrangement was coma to 


between the archakas and the committee in pursuance of whi:h Ihe per- 


manent lease of 1898 was granted. In 1911, two worshi> cis of the 
temple acting on behalf _of fhamselves and she other worshippers, but 
without obttining the sanction of the Advocate-General under 8. 92 of the 
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Civil Procedure Code or of the Court under 8. 18 of the Religious Endow- 
ments Act, brought a suit against the members of the Devasthanam 
Com mittee and the archakas for a declaration that the permanent lease of 
1893 was void and beyond the competence of the committee and for a 
direction that the trustes of the temple should retain the right of collect- 
ing the offerings. 

Held, by the Full Bench, that the suit was maintainable. 

Cases on the subject reviewed. 

Held, per Coutts Trotter and Seshagiri Aiyar, J-J., that the money 
offerings made by the worshippers belonged to the Deity and the archakas 
had no proprietary interest in them, that the permanent alienation of 
such offerings by the Committee, though effected bona fide was invalid, 
that the alienation being not only of existing but also of future income % 
fresh cause of action arose on each successive act of appropriation by the 
alience and thatthe suit was therefore, not barred by limitation. 

Caseg on the point referred to. 

Held, per Seshagiri Aiyar, J.. that the long standing appropriation 
by the archakas of the offerings made by the worshippers had not the effect 
of converting what was a violation of law into a recognizable custom. 
The principle of Hindu Law that custom outweighs the written text of 
law does not apply to illegal custome. 

Kalyana Venkataramana Aiyangarv Kasturi Ranga Aiyangar (The 
Offa. Chief Justice, Seshagiri Aryar and Phillips, JJ )P. B we y 
Mutt—Asthal-Succesnion—Oustom—Mahant-- Rights of- Anei 
of office to disqualified persons— Retirement of resigning mahant— 
Breach of duty as head of mutt—Eftect on right to get back office 


Temple originally subject to the Committee of one talug—Lands 
assigned to another Talug in Revenue redistribution, —Lhe Committee 
to appoint trustee in the former Commilfee—Religious Endowments 
Act, Ss. 8, 7. 9, 10 and 12. 

Where lands belonging to a temple were originally in one taluq and 
subject to the Devastanam Committee of that taluk and subsequently for 
revenue purposes, the lands were assigned to another Taluk in another 
District the Devastanam Committee having jurisdiction over the temple 
and power to appoint trustee, isthe Committee of the taluk to which it 
originally belonged. 

Rangappa v.Karnam Bhimappa. (Abdur Rahim and Ayling, Jd. Ja.. 
Tru stee—Alienation of property—Compromise recognising aliena- 
tion, when binding on irusl—Duty of Court—Private Devaswom— 











—Right of junior members of tarwad to sue—Transfer of Property . 


Act, S. 59 —Moritgage—Modification of ternis—Remission of claims 
by mortgagee—Registration, if necessary. 
In 1905 the Karnavan of a Kovilagam owning a Devaswom as its 


` private property, mortgaged with possession certain lands dedicated to the 


Devaswom. In 1908 the succeeding Ksrnavan as trustee of the Devaswom 
brought a suit to set aside the-mortgege. The suit was dismissed as the 
result of a compromise whereby the mortgagee consented to a reduction of 
the principal amount secured and to release certain items of the mort- 
gaged property from liability. The terms of the compromise were 
embodied in an unregistered document. In 1910, some ofthe junior, 
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nemboars of the Kovilegam instituted a suit for possession of the mort- ~ 


gaged properties on the ground that the mortgage was not binding on the 
Davaswom. 

Held, that the plaintiffs hada sufficient intereat in the Devaswom 
to entitle them to maintain fhe suit: that the compromise in the prior 
litigation was not binding on the Devaswom in the absonce of proof that 
it was effected bona fide and for necessity ; and that the mere fact that the 
mortgagee withdrew alarge portion of his original claim would not 
validate the compromise unless it was shown that the prospects of the 
contest regarding the balance were unfayourable'to the Devaswoim. 

Held, further, that the compromise did not extinguish the original 
mortgage and create a fresh one instead, but merely amounted to an 
arrangement whereby the mortgagee released cerfain rights in favour of 
the Devaswom. and as such did not require registration. 

Per Sadasiva Atyar, J.—Though S. 48 of the Indian Trusts Act 
does not in terms apply to public or private religious trusts, the principles 
embodied therein regulate the powers ofa trustee of a religious trust. 
Courts in India should gorutinize with great care alienations by com- 
promise and awards out of Court made in refercnes to properties belong- 
ing to-a charity, before they are accepted as valid against the trust. 

‘Obiter : The analogy between the case of a Hindu widow representing 
her husband’s estate and the case of trustee of a religious institution is 
father remote. 


The powers of a Hindu widow to compromise a litigation launched 
against her as the representative of her husband’s estate, so as to bind the 
reversion, have bean too narrowly laid down in Venkatrama Jogiraju v. 
Adderailli Seshayya (1911) I. L. BR, 85 M. 660. 

Kunhunni alias Ravi Varma Rajah v. Rama Subramania Pattar. 
(Oldfield and Sadasiva Aiyar, Jv.) zi ‘ai ve 
Temple Committes—Suit for declaration that temple is subject 
to, and for production of accounis-~Limitation aed 
Remand—Power of first Court io go behind previous findings of fact... 
Res judicata—Harlir and later adjudications—Harlier adjudication not 

pleaded as bar to later one—LKffect—Waiver of plea of res judicata— 

Mayin “Esloppel against estoppel sets the matter at large’ — Weaning, 

scope and applicability. 

In cases of judgments in'er partes the later adjudication should -be 
taken as stperseding the’ earlier whether or not the earlier adjudication 
was pleaded asa bar to the trial of the suit in which the later adjudication 
was made. 

The plea of res judicata may ba waived. 

Moturi Seshayya v. Sri Rajah Venkatadri Appa Row. (Ayling and 
Srinivasa Atyangar, JJ.)... ee Si vie 





—— Finding that tenant is a lessee from year to year but notice to quit 
is suf ficient—Conclusiveness as to the nature of the tenancy—Title by 
adverse possession—Losing possession under @ decree subsequently 
reversed—LEffect of on acquisition of titlé—Evidence Act, B. 114. 
Plaintiff sued to eject the defendant on the footing that he was a 

tenant from year to year. Defendant pleaded that he was a permanent 
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legsea and was not liable to be ejected. Plaintiff contended that the 
decision in a previous suit in which the District Court had allowed bis 
suit in ejectment holding that the tenancy was only one from year to 
your but the High Court in Second Appeal dismissed the suit on the 
ground of insufficiency of notice to quit, operated as rss judicata on the 
question as to the nature of the tenura, Meld that it did not. 

Nundo Dall Bhutiacharjee v. Bidhoo Mocichy Debée (1887) I. L. R. 13 
Cal. 17 Thakur Magundas v. Thakur Mahadeo (1891) 1. L. R 18 Oal. 
647 followed. a 

Where the defendant claimed titla by adverse possession for 12 years 
but during a portion of that period his possession was disturbed by the 
plaintiff under a decree of court which was reversed in appeal. Held, that 
the possession of the plaintiff during the said veriod would not enure to 
the defendant and the defendant did not acquire a title by prescription. 

Held; further, that from a statement in the Collector’s order cancell- 
ing the defendant's lease, that the order should be communicated to the 
parfies concerned, tha court may infer under S. 114, Evidence Act that 
the order was so communicated. 

Lanmipathaya v. Ramachendra (Seshagiri Aiyar and Phillips, JJ)... 
-——Hinda law—Sonless Hindu grant of Probate of —Caveators suit 

for reyocation of Probate— Maintainability ee 
——-~——On question of law—Scope of rule 
—- — Rule of, not opposed to the Spirit of Hindu Law * ia 
—-—Suit for Private common right and of plaintiff’s in dividual right 

—Subsequent suit for establishment of same common right—Bona 

fide litigation A ee 


Resumption—Presettlement inam— Right to resume ... ser 
Review—Order granting—Omission to state grounds—Eiffect—Appeal 
from order—Maintainability as ue - es 


——-——Power of Court under Land Acquisition Aot 
Revision against order granting sancsion to prosecute —Civil or Criminal 
Sanction to prosecute—Order granting—Revision against—Nature of,.. 
Second Appeal -Concurrent findings of fact—High Court's power to 
interfere sie ae 
-— ——New issue in if and when allowed for first iai in , vane 
Specific Performance—Contract to purchase decree— Decree allowed to 
become barred—Specific performance refused. 
In a suit for specific parformance of.an agrealent for the purchase of 
a decree the plaintiffs having allowed the decree to gel barred by limita- 
tion. 
Held, that as the decree could no longer be assigned as one capable of 
execution, specific performance could not be ordered. 
Wolverhampton and Walsale By. Co. v. D. N. W. Ry. Co. (1873) L. 
R. 16 Eq. 283, referred to. 
Jatindra N ath Basu v. Srimathi Peyer Deye Debi. (Sir John Edge.) 
P; CG. ièi 
Specific Relief-Act, 8.. 42—Declaratory Suit—Maintainability—Hindu 
Law— Reversioner—Suit for declaration cf reversionary right-Widow 
of last male-owner alive—Probaie granted to deceased’s will dispos- 
ing of property to stranger nee bas we 
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—§. 48—Mandamus—Commissioner of Police—Refusal » to issue 
license to conduct procession, though right established by Civil Court 





— Apprehension of breach of the peace—Madras City Police Act (I II 


of 1888) S 41—Bona fide exercise of discretion. 


` 


On application for an order under S. £5 of the Specific Relief Act l 


compelling the Commissioner of Police, Madras, to issue license to tho- 
petitioner, a trustee of a Hindu temple, to conduct the procession of the 
temple Goddess along certain streets which had from time immemorial 
formed the usual route, it was found that the locality was inhabited 
mostly by Mahomedans and that in 1912. when the procession went past 
a mosque in one of the streets, thore was œ serious disturbance of the 
peace. As a consequence in succeeding yaars the Commissioner of Police 
insisted upon a certain deviation from the accustomed route, In 1914, 
the trustees of the temple brought a suit in the City Oivil Court and 
obtaineda decree establishing thsi: immemorial right to take’ the 
procession of the Goddess through the accustomed route and onesof the 
trustees thereupon applied to tha Commissioner of Police to issue a 
license accordingly. After making due enquiries and in fhe bona fide 
exercise of his powers under S. 41 of the Madras City Police Act, the 
Commissioner of Police refused to issue the license. 

Heid, that in the circumstances of the case the Commissioner of 
Police was justified in refusing to grant the license, but fhat a repetition 
of such refusal in the future might call for the interference of the Court. 

In re Nagalinga Mudaliar (Coutts Trotter, J.) an sai 


———§, 45—Mandamus—Phe Madras Universities det (XXVII of 
1857)—The Indian Universities Act (VIII of 1904) Ss. 8,4, 15 and 
25 (1) and (2) (e}—Regulations of the Madras Unwersity, Nos, 60, 64 
96 (izi) and viii (tx) —Senate and the Syndicate, functions of —Regula- 
iion 61, if ultra vires of the Senate —Power of Senate to impose veto 
of Government on matters reserved for itself by Statute —Appoint- 
ment of University professors and defining of their duties—Power 
vested in the Senate—Proposals of the Syndicate vesting such power 
in itself laid before a duly convened meeting of the Senate, under 
Regulation 96 (iti) —Chairman of the mecting disallowing amend- 
ments to proposals—Resolution of tha Senate sanctioning such 
proposal, if a regulation—Act of the Senate amounting in substance 
to a regulation—Right of member of Senate to protest against resolu - 
tion—Crtiicisn: of Chairman sruling—R:fusal of Syndicale to deal 
with protest under Regulation 64—Application under S. 45 of the 
Specific Retief Act—Powers of the High Court—Person holding a 
public office—Un incorporated statutory body—Honorary of fice— 
Personal vight—Right enjoyed in common with others—Law for the 
time being in force, tf includes bye-laws made under powers conferred 


by Statuts—Other adeg uate remedy, what ts—Infringement of right — 


Matter of public imporiance—Duty of Court. 

The general scheme of the Indian Universities Aot (VIII of 1904) is, 
that the Senate should have legislative and fhe Syndicate, the executive 
Government of the University, the powers of the Senate being subject, in 
certain matters, to the control of the Government, that the Senate should 
pass general rules in the from of Regulations under S. 25 of the Aof and 
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that the Syndicate should deal with the administration of specific matiers 
and the application of Regulations to tham. A prncesding of the Syndicate 
which is contrary to the Regulations would be invalid and the Syndicate 
cannot adopt a measure or pass resolutions or whatever else they may be 
termed, which would be in conflict with or effast a modification of the 
existing Regulations or bring about a result such as by the Act is reserved 
to the Senate to effect by the passing of 2 Regulation. 

Where a Satute expressly or by implication leaves the determination 
of certain matters to the Body Corporate created by it, the latter has no 
power to delegate its authority on matters within its competence to a 
third person. Consequently Regulation 64, if and in so far as if purports 
to extend the right of protest and the Government's power of veto toa 
resolution other than a Regulation under S. 25 of Act VITI of 1904 or a 
resolution on any other matter requiring Govermnment sanction, is alira 
vires of the Senate. 

A meeting of the Senate of the Madras University was convened for 
8-3-1916 and an agenda paperoutlining the nature of the business to ba 
transacted. was circulated among the members. At the meeting, the 
Syndicate as already announced in the agenda- paper, presented to the 
Senate certain proposals styled “Standing Orders’’ for the sanction of the 
senate under Regulation 96 (iii). One of the ‘‘ Standing Orders’’ purported 
to vest in the Syndicate the appointment of University professors subject 
to the confirmation of the Senate and the Government, and also the defin- 
ing of their duties—functions which had been raserved to the Senate under 
the provisons of S. 25 Cl. 2 (e) of Act VIII of 1904. Notice had been given 
bya member of the Senate of certain amendments that he proposed to mose 
and these were printed in the agenda paper. But the Vice-Chancellor of 
the University who was also the chairman of the meeting ruled that all 
the proposed amendments were out of order and that it was only competent 
to the meeting to accept or reject the ‘‘ Standing Orders” in toto. The 
ruling of the Cuairman was final under Regulation 60. Thereupon the 
original proposals of the Syndicate were carried by a narrow majority in the 
Senate. On 10-8-1916, a member of she Senate forwarded to the Registrar 
of the University a protest under Regulation 64 against the said resolu- 


tion of the Senate and the protest among other matters, urged that the | 


ruling of the Vice-Chancellor that no amendments should be moved was 
wrong. The Syndicate whose duty it was under Regulation 64, to print 
and” circulate protests and forward them tc the Government refused 
to deal with the protest in question under the said Regulation, on the 
ground that if was a protest agsinst the ruling of the Chairman and 
returned the same to its author. The aggrieved protestant thereupon 
applied to the High Court undar S. 46 of the Specific Relief Act, to 
compel the Syndicate to deal with tha protest under Regulation 63. 


Held, that, though the Senate purported to act under Regulation 96 - 


(iii) when it passed the resolution adopting the so-called ‘* Standing 
Orders,’ without being aware that it was in effect making a regulation 


and though the members of the Senate were debarred from discussing the 


proposals or moving amendments thereto owing to the ruling of the Ohair- 
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man, yet having regard to the facts that tha members of the Senate had 
adequate notice of the business to be transacted in tha meeting, that 
there was no. provision requiring a special meeting of the Senate for pass- 
ing regulations, that all the business of the Senate including the making 
or Regulations was transacted in its ordinary mectings, that even when 
the Senate passed regulations co nomine the Byndicate drafted and sub- 
mitted them for approval under regulation 96 (viii) and that the resolu- 
tion of the Senate effected a radical alteration of an already existing 
regulation, the Senate must be deemed to have passed a Regulation 
against which every member had a right of protest under Regulation 64. 

If a particular act must, by statute, ba done at & particular kind of 
meeting, convened in & particular way, no meeting can do that act which 
is not a meeting of that particular kind or has not been convened in that 
particular way. The members of the body must have notice of what it is 
proposed to do at the meeting or its proceedings will be invalid, Ordinarily 
it will be sufficient if they have notice of the substance of what is propos- 
ad, unless the statute in terms enacts that-the noticea must not only give 
the substance of what is proposed but must call it by its statutory name. 

Mac Connell v. E. Prill & Co., Did, (1916) 2 Ch. 57, In re Bridport 
Old Brewery Co., (1867) L. R. 2 Ch. 191, Stone v. City and Country Bank 
(1870) 8 C. P. D. 282 Referred to. 

The functions of the Syndicate under Regulation 64 being merely 
ministerial and the protest in question being in substance one against a 
resolution of the Senate, supported as it was by criticisms of the rulings 
of the Vice-Chancellor advanced as a reason for the Government’s with- 


holding its sanction, the Syndicate should be compelled to deal with the - 


protest under Regulation 64. 

The Syndicate being a statutory body appointed to carry out purposes 
of public benefit and vested with the executive Government of the Uni- 
versity, the persons constituting it became ipso -facio holders of a public 
office within S. 45 of the Specific Relief Actand could be proceeded 
against under the section. 

Per Kumaraswami Sastri, J:—‘ Public office’? means any Office, 
created by the legislative or other lawful authority for the purpose of dis- 


charging functions which affect the public generally or any portion theatre- ` 


Per Curiam:—The term “person holding a public office’ in 8. 45 of 
the Specific Relief Act is not used in the samé sense in which the expres- 
sion “public officer’’ and “public servant’ are used in 8. 2 (17) of the 
Givil Procedure Code and S. 21 of the Indian Penal Code, respectively. 
The test under S, 45 of the Specific Relief Act is not whether the person 


recaives emoluments for his Office but the nature of the acts to perform 


which he is appoinied or which he is legally liable to perform. 


Per Coutts Trotter, f —To attract the operation of S. 45 of the Specific. . 
Relief Act itis nob necessary that the right alleged to have been _ 
infringed must reside in the applicant and no one else. The author of 


the rejected protest had a specific right to ask that his protest should be 
sent to its proper destination and not the less so, because the Senate as a 
whole might be said to have an interest in the maintenance of the rights 
of one of its members. 
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Por Kumaraswami Sastri, J.—When a smaller body like the Syndicate 
is constituted from out of the members of a larger body the Senate, and 
certain specific functions are allotted to the former either by Statute or by 
Regulations having the force of law, a party aggrieved by an act of the 
smaller body which act is within its special competence, can proceed 
against the smaller body. 

The expression ‘' laws for the time being in force ’’ in proviso (b) to 
S. 45 of the Specific Relief Act includes also rules or regulations made under 
a statutory power and is not limited ta Aots of the Legislature. 

Where a Corporation ora public body has a statutory duty of a 
public nature towards another person, a mandamus will lie to compel 
its performance at the instince of any parson aggrieved by the refusal to 
perform the duty unless there is another rem3dy equvrily convenient, 
speedy, beneficial and effectual as the mandamus, and by remedy is meant 
not a remedy by act of the party but remedium juris. The fact that it is 
Open to the «author of the rejected protest to petition the Government 
directly to bring a motion in the Senate to modify or rescind the resolu- 
tion objected to, or to institute a suit to set aside the resolution as ultra- 
vires, ig no ground for refusing him relief by way of mandamus. Nor is 
the Court justified in refusing the relief in a just cse merely because it 
will encourage others to make frivolous applications in other cases. 

G. A. Natesan In re. (Coutts Trotier and Kumaraswami Sastri, Jd. 
Stamp Act, 8s. 5, 6, Sch. I, Arts. 1, 55—<Asknowledgment of a debi— 

Release—Instrument falling under both heads—Stanp duty pryable 

therson—Principul and agent—Seiltled accounts—When can be re- 

opened. 

Where in the account-books of the agent, it ‘was entered first :— 
“Due to me (the agent) Rs. 24,859 12-4’ and underneath the details of 
items due to other persons and at the foot a statement in these words. 
“ The balance of the liability is inade up of moneys advanced by my agent 
..ou my bebalf. ‘The above does not include interest due on ‘ them.” 
"I have examined the several items of account entered herein in detail 
and I find them to be correct. I hereby release my agent...fcom all claims 
to account against him by me or any one claiming under or in trust for 
me... . I hereby acknowledge the correctness of every one of the items of 
expenditure,” ; and underneath the signature of the principal. 

Held: The words: ‘* Due to me”’ followed by the endorsement “ the 
balance of liability” amount to an acknowledgment of a debt under Art. 1 
Sch. I of the Stamp Act and should be stamped with a one anna stamp. 

Held further: The words '' the above does not include interest due 
on them ” do notimply a stipulation io pay interest. 

Per Offg. Chief Justice:—As the document deils with distinct 
matters, being a release falling under Art. 55 Sch. I of the Stamp Act, in 


the latter portion and no acnowledgment in the former portion of ib, it - 


should be stamped in accordance with S. 6 of the Aot. 
Per Phillips, J. Inasmuch as the recital as to release relates only 
to items in respect of which acknowledgment is given, the two matters 


_are not distinct within the meaning ofS. 5of the Act. Nor does the 


document come within the terms of 8. 6, as reading it as a whole, the doou- 
ment cannot be said to come within the definition of both ‘release’? and 


-“gonowledgment.’’ 
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The Court will reopen a settled acoountiaud not merely surcharge and 
falsify where the accounts have bean shown to be erroneous to a considera- 
ble extent both in amount and in the number of items or where a fiduciary 
relation exists and a lesa considerable extent of errors is shown or where a 
fiduciary relation exists and one or more fraudulent errors or omissions are 
shown. 1 

Ramaswami Aiyar v. Gnanamant Nachiar (Mr. Abdur Rakim, Offg. 
Chief Justice and Phillips.) as 
- —— $s. 26, 35,64 and Art. 38 Sra of land for LO years for 

planting casuarina treés—Lessor and lasses to share the proceeds in 

halves—Instrument if liable to stamp duty—Deed—Construchion— 

Admission of unstamped instrument in evidence—Procedure. 

Under an instrument, styled a leage, it was agreed that the defendant 
was to be-in possession of the plaintifi’s land for a pariod of tan years, 
that he (the defendant) should plant and rear on the said land 
during the said period at least 50,000 casuarina trees worth about 
Rs. 1,000, that the trees were to bə cut atthe end ofthe term at the 
expense of both the parties and that the plaintiffs should be entitled to a 
moiety of the proceeds of the sale of trees. The instrument was not 
stamped but was registered, In a suit by the plaintiffs for damages for 
breach of the terms of the leasa, it was contended by tha defendant that 
the instrument of lease being unstamped, the plaintiff could not recover 
anything by reason of S. 26 of the Stamp Act. 

Heid, that S. 26 of the Stamp Act had no application to the oase, the 
value of the subject matter not baing one which could not ba ascertained 
at the date of the exeousion of the document. 

Per Abdur Rahim, J—The cases covered by B. 26 of the Stamp Act 
are like that of the produce of mines which is expressly mentioned in the 
section, where what will be realised is altogether uncertain, not merely 
the market value but algo the quantity of the article bargained for. 

- + Per Srinivasa Iyengar, J.—The document was not iu fact a lease, 
there being no rent or premium payable thereunder, but an assignment of 
land for a term in consideration of recovering half the proceeds of the trees 
raised on the land when they were fit for cutting. The instrument in 
question, though not duly stamped, having been admitted in evidence its 
admission could not be questioned in‘ appeal, 

Seshayya v. Venkata Subdbayya Chetty. (Abdur Rahgm and Srinivasa 
Aiyangar, JJ.) ass eee Se 
S. 26, Arts. B, 6 and 10—Applicability 
Straits Setttlements Bankruptcy Ordinance, 1888 8. 30 CIs. 3, 4 and 5 





Debis—Contract at Singapore by parties trading there but having their 


domicile in India and having property in India—Insolvency of debtors 
_—Order of discharge—Vesting order—Plaintiff's debts proved in 
- bankrupley —Effect—Suit for recovery of same debis—Maintainadi- 
lity—Suit against insolvents and their undivided sons—Difference— 
Hindu Law —Son's liability to pay father’s debis—Nature of —S. 30 
Cl. (6) —"' Jointly bound.” 
Where, in a suit for the recovery of debts alleged to be fii to the 


plaintiffs by the firm of defendants 1 to 5, of whom the second defendant - 
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was the undivided son of the 1st and defendants 4£and 45 were the 
undivided sons of the 3rd it appeared that the suit debts were contracted 
at Singapore where the plantiffs’ and the defendznts’ firms carried on 
trade, that the said debts were payable there, that the 1st and 3rd defend- 
ants were adjudicated insolvents by the Supreme Court at Singapore, and 
that the plantifis proved the suit debts under the bankruptcy, received 


dividends and were really parties to the order of discharge, held, that the | 


release of the suit debts under tha Bankruptcy Law of Singapore was 
discharged thereof everywhere as regards all the defendants, notwith- 
standing that the parties had their domicile in India and the defendants 
had some property in India. 


. The statement of the law in Bule 1165 of Dicey’s ‘ Conflict of Laws ” 


approved. 


A Hindu son is not ‘ jointly bound ’' with his father to pay the 


= debts of the latter within the meaning of Cl. 5 ofS. 80 of the Straits 


Settlements Bankruptcy Ordinance, 1888. 

The son’s liability is not a joiné Jiability nor a joint and several 
liability as ordinarily understood in English Law. So long as the father 
is alive the ‘son cannot ke sued apart from the father, and the son’s liabi- 
lity lasts only go long as the liability of the father subsists. l 

The adjudication and assignment of the bankrupt’s property under 
the Straits Settlements Ordiance does not operate as an assignment of 
immoveables or even moveables in India. ' 


Quaere. Whether on the insolvency of a Hindu father his power to 
sell the shares of his sons for the payment of his debts would vest in the 
assignee or trustee in the bankruptcy if the adjudication had been made 
by the forum of the domicile. 

Narayanan Ohetit v. Pirappa Chetti. (Ayling and Srinivasa Aiyangar, 
JJ.) abs at 
Submission to arbitration or family arrangement—Pardanashixu 

Lady—Fraud and undue influence of trusted relatives—The transac- 

tion a nullity — Limitation —Inapplicable to defence—Starting point in 

case of suit by party defrauded, 

A Hindu widow was in possession of her husband’s property. A 
nephew of the deceased claimed if as the adopted son of the deceased and 
later he and her husband’s brother claimed the property as joint owners 
with the deceased. Subsequently an arbitration was fixed upon to which 
the widow's consent was given on the advice and under the influence of 
her husband’s relatives who acted in the matier with a view to their own 
interests and not hers. The arbitrators made an award without taking 


any evidence. The widow was under the influence of her husband’s 


brother who, ever since her husband’s death, was acting as her manager 
and whom she trusted to advise her and that influence continued till his 
death. i ' 

Held, that the transaction, whether viewed as an award or asa 


family arrangement was a mere nullity, the consent of the widow having 
been obtained by fraud on the part of her husband’s brother. 
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Duty of persons standing in a fiduciary relation toa pardhanashin 
lady explained. 

Held further, that the question in such casas is not, whether she 
knew what she was‘doing or had done or proposed bə do, but how her 
intention b9 act was produced and whether all that cara and providence 
was placed round her as against those who advised her which from ‘their 
situation and relation with respast tə her thay wera bound to exert on 
her behalf and that fraud of the kind in quastion cannos ba condoned 
unless there be knowledge of the facts and of tha right; arising out of 
those facts and the parties are at arm’s length. 

Huguenin V. Baseley (1807) 14- Ves. Jun. 373 and Moxan v. Payne (187 3) 
8 Ch. App 881 approved. 

ffeld, also, that the Indian Limitation Act would not apply to a plea 
in defence and further that even fora suit by the widow to recover 
possession on foot of the nullity of the arrangement, limitation would 
not, in the circumstances of the case commence to run before the date 
of the death of her husband’s brother. 

Sri Kishan Lal v. Mussamat Kashmire (Sir John Edge.) P.C. u 
Survey and Boundaries Marks Act S. 17 (a) —Removal of landmarks 

fixed by surveyor outside authorised urea, if an offence nee 
Temple—Trustese of—Grant of exclusive right to perform festival— 

Validity si 
Trading with Basng=Gennia Secular ‘aden of Basel. Mise Delis. 

by, of land in British India—Whether he can sue far rent—Limitation 

on alten enenry’s right of suit. 

Where a German being the agent of the Basel Mission let lands in 
British India on lease to, the plaintiff, before the outbreak of war between 
Great Britain and Germany, a suit for rent under the lease is maintain- 
able at the instance of the succeeding sezular agent of the mission, 

Enemy subjects resident in British territory who are permitted to 
remain there are not alien enemies and can contract like British subjects. 

The prohibition as regards intercourse detween hostile aliens is 
confined only to commercial intercourse and does not render all contracts 
illegal whatever be their nature. 

Wuthrik v. David (Srinivasa Aiyangar, J) des ae 
——— 0f fence under the Common Law—Cummercial Intercourse with 

enemies Ordinance (VI of 1914) S. 3—The Enemy Trading Act (XIV 

of 1915) S. 15—Trading with the enemy Proclamation, No, 2,8 5 Sub- 

S. (7)—Ordinance, not retvospective—‘Obtaining goods from an enemy 

country or from an enemy ”—Goods ordered before the war—Receipt of 

goods in London byan agent and transmission before the date of the 

Ordinance—Goods delivered in Madras after the passing of the 

Ordinance—Offence, if and where completed—Jurisdiction.of British 

Indian Courts—Attempt to obtain goods from an enenvy—Goods order- 

ed non-evistent—Attempting to get back. one’s own goods from an enemy 

country or from an enemy, if an of fence. 

On 28-7-1914 the accused who was the Managing Director of Me- 
Dowell & Co. Ltd., Madras, ordered 28 bales of tobacco from one Ruppell, 
a German merchant carrying on businesss at Hamburg, in Qermany. 
Owing to the declaration of war between England and Germany on the 
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4th of August 1914, Ruppel became ar alien enamy. Prior to the outbreak 
of the war, the accused's firm had purchased and stored certain bales of 
tobacco at Amsterdam and at Gock in Germany the purchases having 
been arranged by and the goods stored in the name of Ruppel. After the 
outbreak of the war and some time betore the 9th of October 1914 Ruppell 


in pursuance of the order cf the aceused bought 18 bales of tobacco in 
Germany, which together with 16 other bales supplied from the stook at 


Amsterdam or Goch wers despatched bo Lancelot and Dent, the London 
agents of McDowell & Ov., to ba re-shipped by them to Madras. Lancelot 
and Dent thereupon re-shipped the tobacco and on 21-11-1914, the 
84 bales of tobacco arrived in Madras en the S. S. ‘‘Mombassa'’ and were 
received into stock by McDowell & Co., on that date. ‘On the 26th of 
November 1914, the accused wrote twc letters to Downer and Hiemink, 
his agent at Amsterdam and to Blum Bros. at Goch. in Germany, in 
which he directed his tobacco stored with Blum to be sent to Amsterdam 
undertook to pay the incidental charges. 

On the 9th of September 1914, tha “Trading with the enemy Proola- 
mation’’ was issued and para. 5 of the Proclamation made it criminal to 
obtain goods from an enemy or from an enemy country directly or in- 
directly or to obtain from any persan any gocds for or by way of trans- 
mission to or from an enemy country or an enemy. On the 14th of 


. October 1914 ‘‘ Commercial Intercourse with Enemies Ordinance ” was 


passed, which made any contravention, of the provisions of the proclama- 
tion, an offence punishable with imprisonment. 

The first charge against. the accused was thathe contravened the 
Royal Proclamation of the 9th of September 1914. at Madras, between the 
2ist and 26th of November 1914, by Sbtaining 84 bales of tobacco per 
S.3. “ Mombassa ’’ from an enersy and from an enemy country. The 
second charges was that of attempting to trade in goods coming from an 
enemy and from an enemy country and of entering into a Com: 
mercial obligation for the benefit of the enemy based on the two letters’ . 


of 26th November 1914 addressed to Downer and Hiemink and Blum i 


Bros. The accused was convicted on both the charges. On appeal. 

Held, aoquitting the accused of tie first obarge, that though trading 
with the enemy was a Common Law cffence both in England and India, 
the acoused having been charged undar Ordinance VJ of 1914, must be 
dealt with only under the Ordinance : 

that the provisions of Ordinanca VI of 1914 were not restrospective 
and had not the effect of penalising acts completed before its date : 

that the “obtaining’’ of gocds which was the subject of the first 
charge, was complete when Lancelot and Dent took charge of the goods in 


England ; 
that as the prosecution had not shown that the ‘obtaining’ took place 


) after the 14th of Ootober 1914, the dete of the Ordinance, no offence had 


bean committed ; 
and that even if the goods were obtained’ in England after the 14th 


of Octaber 1914, the offence was one committed in England and the 
Courts, in British India, would hava no jurisdiction to try it. 


Per Wallis, C. J. (Goutis-Trotter, J. dissenting) ; The word ‘‘obtain- 
ing’? is used in the proclamation in its ordinary sense and includes 
proouring.or ordering the goods from an enemy as well as taking delivery 
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of thomon arrival and if the goods had been ordered before the date of - 
the Ordinance, it will not be an offence to take delivery of them after 
that date. 
Quere: Cana person be charged wit H obtaining” guods from 
himself or can the same goods be “obtained ` twice by the same person ? 
Held, further, that the two letters of the 26th of November 1914, 
written by the accused to Downer and Heimink and Blum Bros. consti- 


_ tuted an attempt to trade in goods coming froman enemy and from an 


enemy country, though it might be proved that the accused had no goods 
in Germany at the time when the letters wera written or that ihe letter 
referred only to goods that were asquired by the accused before the 
outbreak of the war. . 

R. v. Ring (1892) 61 L. J. N. B. (M. ©.) 116 referred to. R.v. Oppen- 
heimer and Colbeck (1915) 2 K, B. 755, followed. 

Frederick Bdmed Hooper v. King Emperor. (Chief Justice and 
Coutts Trotter, J.) ee ae ‘si oe 
Transfer of Property Act—Registered inatrument—Necessity —Hidu 

Law, Widow—Incorporation of absolute estate with life estate 





S. 24.Applicability to cases arising under H Law 


——-—§, 534—Part Performance—English doctrine of— Applicability 
to India 2 


_———-._.§. B5 Sub-sec.% cl. (b)—Vendor und purchaser—Charge for 
unpaid purchase moneys if negatived by purchaser being directed to 
pay off a creditor of the vendor—Contract io the contrary, 

A contract to forego the vendor’s charge for unpaid purchase money 
aannot be necessarily inferred from the fact that the whole or part of the 
consideration for the purchase of immoveable property, is agreed to hepaid 
by the purchaser so a third party on behalf of the vendor. 

Abdulla Beari v. Mammali Beart (1901) I. L. R. 88 M. 446 dissented 
from. Webb v. Macpherson (1903) I. L. R, 81 C 57 considered. 

Sivasubramania Atyar v. Subramania Aiyar (M. Abdur Rakim 
Offg. C.J. Seshagiri Aiyar and Phillips, du.) 





_———— 8s. 58 100—Invalid mortgage if operetes as charge ii 
___—--—-§, 58 (c) Mortgage by conditional sale—Sala with agreemen 
to reconvey—istincticn ies ae 2s 
—§, 59—Equitable mortgage— Deposit accompanied by writing— 

Scope of sacurity Pe n T ae 
——---—§, 89— Equitable mortgage— Essence of — Leiter containing tems 


of contract and accompanying, preceding, or subsequent to deposit— 
Registration—Necessity —Letler not “securing any amousit—Stamp— 
Stamp Act, S. 26, Arts. 6,6 and 40—Applicability— Registration Act, 
S. 17, “ Declare” —Meaning of -S. 49—Hffect—Swit to enforce 
equitable morigage—Matniainadility—Letier creating simple smorigage 
—Regisiration—Wo other evidence of equitable mortgage—Hf fect. 
Where, inasuitto enforce an equitable mortgage of immovable 
property, the plaintiff put ina letter which was written to him by the 
mortgagor at the time of the deposit of the fitle-deeds and which stated ¢ 
I hereby give you full authority to make use of this property In any man- 
ner you think best and pay yourself up out of these amounts and if there 
should be any balance still left unpaid, you shall be ab liberty to proceed 
T y 
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on me personally and on the rest of my other properties to recoup all the 
short balance, held that the letter created a simple mortgaga and was not 
arecital of a mere equitable mortgage, ; that, being unregistered, it was 
nadmussible in evidence under 8. 49 of the Registration Act,and that, aa 
here was no other evidence of the suit mortgage, the suit must fail. 

Per Seshagiri Aiyar, J. S. 92 ofthe Evidence Act waa no bar to the 
reception of oral evidence, because tha transaction alleged and sought to 
be proved was an aquitable mortgage and the letter in question did not 
evidence any such mortgage or its terms. 


Per Offg. C.J. and Seshagiri Aiyar, J.s A letter merely stating the 
terms on which an equitable mortgage is effected and written by 
the mortgagor to the mortgagee at the time whea the former 
deposits the title-deads of the property mortgaged does not require 
registration, aud, if it doesnot “ secure any smount’’ it need only be 
stamped on tho basis of an agreement under article 5 of tha Stamp Aet. 

The essence ofan equitable mortgage isthe deposit of title-deeds 
and a writing, which accompanies, precedes, or is contemporaneous with 
the deposit, does not, though it contsins the terms of the contraot, per se 
have the effect of creating the mortgage. 

Per Seshagiri Aiyar, J: The declaration mentioned in S. 17 of: the 
Registration Act must by its own force have the legal consequences 
contemplated by the parties and shonld not simply bəm statement of 
what has been effected. 

Observations on the scope of 8. 26 and articles 6 and 40 of tha 
Schedule to tha Stamp Act. l 


Muthia Chetty yv. Kothandaramaswami Cheity (Mr. Abdur Rahim, 


Of fg. Chief Justice and Seshagiri Aiyar J.) aes 
——~—8s. 59, 100, 67, (a)—Usufructuary mortgage — Invalidity for 
want of Registration—Validity as charge. sas 


———§, 67— ortgage —Interest— Right of mortgages to sue for interest 
before principal becomes due. - : 

In the absence of an absolute sovenant prohibiting the mortgages 
from suing befora the principal bacames due, it is open to him to gue for 
the interest although me Principal moniy may nob become payable at the 
time. 

Subbiah Chetty alias Subramania oe y. Kuppammal ent 
Aiyar and Napier, JJ.) - i 
————§. 8%— Deposit f morigage T in cour ‘Disses among 

representatives of the mortgagee—Withdrawal of money before the 

persons entitled thereto are ascertained—No cessation of interest— 

Civil Procedure.Code, 0.24 R. 3—Deposit of money in Court— 

Abatement of interest. 

Where the mortgages is dead and the mortgagor not being sure as 
to who are the persons entitled to succeed and therefore unable to make 


a valid tender, deposits the mortgage money in court, but withdraws it 
before the rightful heirs gre ascertained, he cannot be said to have done 


all that he could do to enable them to receive the money. In such a case 
the mortgagor cannot claim cessation of interest under §, 84 oi the 
Transfer of Property. 
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Quaere; Whether Krishnaswami Ohettiar v. Ramaswami Chettiar 
(1910) I. L. R. 85 M. 44; was rightly decided on the facts.of the case. 

Where after the institution of a suit for recovery of money due under 
a mortgage, the mortgagor pays into court & certain amount in 


satisfaction of the claim, interest on the amount deposited caases as soon ` 


a8 the plaintiff receives notice of the deposit. ~ 
Thevaraya Reddy v. Venkatachala Pandithan. (Mr. Abdur Rahim, 
Offg. C. J., Seshagiri Atyar and Phillips, JJ.) n. aw 
University case P ss 
Usury Act—Hffect on Mahomedan Law as to`usury is 
Vakils fee—Batch of appeals—Practice ... 


Vakail Right of—Audience in the Original side aoa ; 
Yendors and Purchasers~Vendor’s lieu for unpaid purchase money— 
Contract to contrary .. fia i 


Waiver—Plea of Res Judicata 


Will—Construction—Life-estate to widow—Remainder to grandsons of tes- 
iator then in existence and thereafter to be born—Devise, if valid— 
Nature of estate granted—Hindu Transfers and Bequests Act (Io? 1914) 
S. 2 Cl. 2, effect of. 

A Hindu testator by his will dated 28-5-1905 provided that after his 
death his widow should enjoy all his properties for her life and that after 
ber life-time and after paying off certain legacies, the residue of his estate 
should be taken absolutely by S., his daughter’s son then in existence and 
other sons of his daughter there.fter to be born. The testator died in 
1906 and 8. died in 1910. In 1912 the testator's daughter had a son V 
born to her, In a suit by the widow of S. as his heir, for a declaration of 
her sole right to the properties bequeathed - by the testator, against the 
widow of the testator, V and other persons alleged to be in possession of 
the estate. 

Held, that under the terms of the wills S. took a vested interest in 
the properties bequeathed ; 

That the bequest in favour of V was validated by reason of 8. 2, al. 2 
of the Hindu Transfers and Bequests Act ; - 

And that the plaintiff, as widow of S., was entitled, after the life- 
time of the testator’s widow, to share the property bequeathed by the will 
along with V. and other sons that might be born to the testator's daugh- 
ter during the life-time of the testator's widow. 

Kudapa Venkayamma v. Narasimma (Abdur Rahim and Srinivasa 
Aiyangar Jd.) ss nea 
Genuineness aad Validity — P, ‘oof eee oa letters -of 

Administration with will anneged— Ef fact—Distinctton. 

There isno distinction betweena grant of probate and a grant of 
letters of administration with a will annexed so far as it affects the proof 
of the genuineness and validity of the will. Alike, they are conclusive 
evidence of the factum and validity of the will. 


Whicker v. Hume T H. L.O. 124. followed 
(Rallabhandi Venkataratnam v. Rallabandi Raja Ram Mohana Rao. 





(Mr. Abdur Rahim, Ofjg O. J. and Krishnan J.) an oe 
Words—Agriculture—Meaning “nt nes ore 
Gwe 
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Words—Conid. 
—-—"* Cause of action ”"—Meaning ... a 
——— "Document of title’’—Instrament of title ~~Meaning 




















————"'Hixecution”’ of will—Meaning ... ae 
‘‘Gaming’’—Meaning ose 
'! Gross annual rent’’— Meaning ate en 
“Jointly bound’'—Meaning | 
Kanganom fee—Meaning Se eee Sas 
—Kulam Korvai-—Meaning dies se PF 
Laws for the time being in Zorce—Mesning Sa sea 
‘'Person holding public. ‘offica’’—- Meaning oe ae 
—_-——"' Public Place’'—Meaning se avs abe 


Withdrawal of a suit—Suit by revarsioner to set aside alienation du- 
ring widow's life time—Withdrawal—Subsequent suit for possession 
—-Whether barred O. R. 28 R (8)G, P. -Code ces weg 

“Zamindar—Right to resume pre-settlement Inams—Grant—Construction 

~- Sannad granted to the Zemindar of Venkatagiriat the time of the rep- 
manent scttlement— Nature and circumstances of the arrangement— 

Exclusion of specified heads of revenuc—Inams and lakhiraj lands 

not so excluded, nor specifically reserved in Government -Effert of— 

Government not entitled to résume or assess to*public revenue such 

lands—Grant, if ultra vires of government—Madras Regulation 25 of 

1802, S8. 4 and 18, Effect of—Res judicata— Division onitwo grounds 

—Both Res judicata—Construction of grant, erroneous—LEf fect of. 

The permanent settlement sannad granted to the Zemindar of Ven- 
katagiri provided by cl..§ that the paishcush thereby fixed on the Zemindari 
was ‘* exclusive of the revenue derived from the manufacture and sale of 
galt, saltpetre. exclusive of sayer or duties of every desoription, the entire 
administration of which the Government reserves fo itself, exclusive of 
the tax on the sale of spirituous liquors and intoxicating druga ; exolusive 
of all lands and russums heretofore appropriated to the support of the 
police establishment ......”. At tha time of the issue of the sannad there 


-ware in the Zemindari of Venkatagiri, Inams or lakhiraj lands granted by 


the then Rajah of Venkatagiri or Eis predecessors, but of these there 
was no res3rvation to tha Government, as provided by S. 4 of Regulation 
25 of 1802. In settling the peishetsh of the Zemindari, the British 
Government had not proceeded on the usual method of fixing it at 
a certain proportion of the assets, buf had meraly taken the old peishoush 
paid by the Zemindar to the Nawab of the Carnatic and added thereto a 


money equivalent for the military service which till theu used to be rend- 


éred by the Zemindar. 

Held, having regard to the terms ‘of the sannad and to the circum- 
stances under which the settlement was made, that the Inams situate in 
the Zemindari were included in the grant to the Zemindar, that subject 
to the rights of the Inamdars and subject to the payment of the perman- 
ent peishoush, the. Zemindar was‘antitled tothe Inams and that the 
Government had no right to resume them or:levy any fresh assessment 
upon the lands. 

‘ Regulation 25’of 1802 which purports to have baen passed on July 
13th, 1802 must be taken to have came into operation as from the date of 


passing. 


ó - 69 
Zetiindar—Conid. 
S. 4 of Regulation 25 of 1802 does not in any way restrict the power of 


Government to alienate all classes af land revenue. The sevtion-is largely 


declaratory and explanatory of the position which the Zemindars were to 
occupy under the sannads granted to them. Similarly Ss. 12 and 13 of the 


Regulation prohibiting the Zemindar from resuming or fixing new assess- 
ment on certain classes of Inams without the consent of the Government 


and providing for the imposition of a fresh assessment on the Zemindar 
where such assent was granted must be construed as confined to cases in 
which pursuant to the policy enunciated in S. 4, these Inams had been 
reserved to Government. 

Vedanta v. Kanniyappa (1886) I. L. R. 9 M, 14. distinguished. 

Where a decision is based on two grounds both of them operate as 
res judicata. 

Where a grant has been construed in a suit between the parties the 
construction, even if erroneous, is bmding on them in a subsequent suit 
relating to property not involved in the original litigation. i 

Mohamaya v. Ran Khelawan (1911) 15 0. L. J. 684, referred to. 


The Secretary of State for India v. Maharajah of Venkatagiri (Chief 
Justios and Phillips, JJ.) es ae oe 


[End of Vol. XXXI] 
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THE ACTS OF THE GOVERNOR-GENERAL IN COUNCIL, 1913. 


a yje e 


a 


The Indian Trusts (Amendment Act.) 


ACT NO. I OF 1916. 


: (RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 15TH FEBRUARY 1916.) . 


An Act further to amend the Indian Trusts Act, 1882. 


WHEREAS it is | expedient further to amend the Indian-Trusts Act, 1882; It 
ig hereby enacted as follows :— 
4. This Act may be called the dpdian aves 
(Amendment) Act, 1916, 
; 2. In section 20 of the Indian Trusts Act, 1882 
ae jaa (hereinafter called the said Act, the following amend- 
ments shall be made, namely :— 
(4) To clause (b), the following proviso shall be added, namely :— 
‘ Provided that, after the fifteenth day of February 1916, no money 
shall be invested in any such annuitysbeing a terminable annuity ua- 
less a sinking fund has been established in connection with such 
i annuity ; but nothing in this proviso shall apply to investments made 
before the date aforesaid,” 
(ib) After clause (b), the following new clause shall be inserted, en oe 
(bb) in India three and a half per cent. stock, India three per cens. 
stock, India two and a half per cent. stock or any other capital stock 
which may at any time hereafter be issued by the Secretary of State 
for India in Council under the authority of an Aot of Parliament and 
charged on the revenues of India ;" 
(iii) In-clause (c) after the word ‘‘Council,"' the words “or by the Governmert 
of India” shall-be added. 


Insertion of new section 8. -After section 20 of the said Act, the tollon 
20 A in Act II of 1882, section shall be inserted, namely ;—- 

‘20 A. (1) A trustee may invest in any of the securities mentioned or refert- 
ad to in section 20, notwithstanding that the sama 
may be redeemable and that the price exceeds the 
redemption valus : < 


Short ‘title. 


. Power to purchase redeem- 
nable stock at a premium. 


Provided that a trustee may noi purchase at a price exceeding its redemption 
value any security mentioned -er referred to in clauses (c) and (d) of section 20 
which is liable to-be redeemed within fifteen years of the date of purchase at paz 
or at some other fixed rate, or purchase any such security ag is mentioned or 
referred to in the said clauses which is liable to be redeemed at par orat some 
other fixed ratéat a price exceeding fifteen per centum above par or such other 


T fixed rate. a 


(2) A trustee may retain until redemption any redeemable stock fund or seou- 
rity which may have been purchased in accordance with this section.” 


-- 


- 3 $ 


2 3 ? IMPERIAL ACTS. 


+? 


The Defence of India (Amendment) Ast. 


ACT NO. II OF 1916. 


(RECEIVED THE ASSENT OF THE GOVERNOR GENERAL ON THE 
15TH FEBRUARY 1918.) 


> 
(Aw Act to amend the Defence of India (Criminal Law Amendment) Act 1915.) 


~~ 


WHEREAS it is expedient to amend the Defence of India (Criminal Law 
Amendment) Act, 1916; It is heroby enacted as follows :— 
1, This Act may be called the Defence of India 
(Amendment) Act, 1916. . 


9. After clause (2) of sub-section (1) of section 2 of the Defence of India 
(Criminal Law Amendment) Act, 1915, the are 
` clauses shall be inserted, namely :— - 


N Bhort title. 


Amendment of section 2, 
Act IV of 1915. 


‘“(m) to require that there shall de placed, at the disposal of the Governor 
General in Council, the whole or any part of the output of any factory, 
workshop, mine or other industrial concern for the manufacture, 
preparation or extraction cf any article or thing whioh, in hig opinion, 
can be utilised in the prosecution of the present war; 

fn} do take possession of, and use for the purpos+ of the Governor General in 
Council, any such factory, workshop, mine or industrial concern or any 
appurtenances or plant thereof ; 

(o) to require any work in any sush factory, workshop, mine or industrial 
concern to be done in accordance with the directions of the Governor 
Geveral in Council ; 

(p) to regulate or restrict the carrying out of work in any such factory, work- 
shop, mine or industrial concern, or to remove the plant therefrom 
with the object of increasing the output of any other such factory, 
workshop, mine or industr-al concern ; 

(q) to provide for any other action which may be necessary io regulate the 
possession, or to facilitate the collection, manufacture, preparation or 
extraction of any article or thing, which can, in the opinion of the 
Governor General in Corneil, be utilised in the prosecution of the 
present war ; and 

(r) to regulate the sailings of British stenmers from any port in British India, 
and to reserve, for the use of the Governor General in Council, all or 
any accommodation of whatever kind for the carriage of persons, ani- 
mals or goods on any suck steamers.” 


Repesl of Ordinance III 3. The Defence of India Ordinance, 1915, is 
of 1916. hereby repealed. 


~ 


ô 


—_ 


‘travening rules under 


; Ee ACT NOŽI OFZ1916. 3 
ee 
Foreigners (Trial by Court-martial) Act, 


_ ACT No, III-OF 1916, 


(RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 8TH MARCH, 1916.) > 


a 


An Act to provide for the trial, by court-martial, of foreigners for offences 
against the ‘Defence of India Rules, 


WHEREAS it is expedient to provide for the trial, by court-martial, of 
foreigners for offences against the Defence of India Rules; It is hereby enacted as 
follows :— f À 

Short title, extent and 1, (4) This Act may be called the ‘‘ Foreigners: 
duration. (Trial by Court-martial) Act, 1916.” 

_ (2) It extends to the whole of British India, including British Baluchistan, 
the Sonthal Parganas, and the district of Angul. 

(3) It shall be in force during the continuance of the present war and for a 
period of six months thereafter : 

Provided that the expiration of this Act shall not affect the validity of any- 
thing done in pursuance of it, and any person convicted under this Act may be 
punished ag if it had continued in force, and all prosecutions and other legal 
proceedings pending under this Act at the time of the expiration thereof may ke 
completed and carried into effect and the sentences carried into execution as if 
this Act had not expired. a 


Definitions. 2. In.this Aot— 


(a) “ British subject’’ has the same meaning as in section 27 of the British 
Nationality and Status of Aliens Act, 1914: 

Provided that any person who holds a cortificate of naturalization as a British 
subject granted under any Act of the Governor General in Council for the tims 
being in force shall, for the purposes of this Aob, be deemed to be a British subject 

(b) ‘‘ Defence of India Rules’? means any rules for the time being in force 
made under section 2 of the Defence of India (Criminal Law Amendment) Act, 
1916, i ~ 


(c) *‘ Foreigner ” means any person who is not a British subject. 


3. (1) The Governor General in Council may, 


Trial of foreigners con- by order in writing, direct that a foreigner, accused 
€ of anything- which is an offence in virtue of the 
section 2 of the Defence of . z 
India Act, 1915. Defence of India Rules shall be tried by court- 
martial. ie 8 
(2) An order made under sub-section (1) may” be- made in respect of all 
foreigners or any particular foreigner or any class of foreigners, and in respect of 
all offences against the said rules or any particular offence ox any class of offences. 
(3) An order made under sub-section (1) may ‘be made iv respect of, or 
include, any foreigner so accused whether such offence was commiited before or 
after the commencement of this Act. . z 
3. When an order under section 8 has been made in respect of, or include, 
any foreigner, such foreigner, when so, accused, may 
be taken into military custody, and shall, if he is 
already in other custody, be handed over to military 
custody, and shall be proceeded against and dealb with as if he was a pergon 


Procedure on making of 
order under section 3. 


a - . IMPERIAL ACTS. so ° i 
subject to military law in accordance with the Army Act, and as if the offence of 
- which he is acoused was an offence against military law ; and may, on conviction, 
be sentenced to, and ghall be liable to suffer, any punishment assigned by the 
Defence of India Rules for the offence of which he is found guilty. 
5. Tho tfial and all matters prezedent thereto and attendant thereon shall ba 
Deaneaaxe ka EE held and carried out in accordance with the provi- 
i sions cf the Army Act and the rules for the time 
being in force thereunder : 
Provided that the Governor General in Oouncil may, by general or special 
order, modify, in such way as he may direct, any of the said provisions. 


Repeal of Ordinance III 6. The Foreigners (Trial by Court-martial} 
of 1916. Ordinance, 1916, is hereby repealed. 


~ 





The Indian Tariff (Amendment) Act. 


ACT NO. IV OF 1916. 


(RECEIVED THE ASSEN? OF THE GOVERNOR-GENERAL 
: ON THE 3TH MARCH, 1916.) 


An Act to amend.the Indian Tariff Act, 1894, and for other purposes. 

WHEREAS it is expedient to amend the Indian Tariff Act, 1894, and to repeal, 
so far as it relates to this Act, and re-enact with amendments section 22 of the 
Sea Customs Act, 1878; It is hereby enacted as follows : 

Short title and retro- 1. (1) This Act may be called the Indian 
Epo te effect Tarif (Amendment) Act, 1916. : 

* (2) It shall be deemed to have zome into force on the 1st day of March, 1916, 
and any sums dueon account of aew duties leviable thereunder or of uny defici- 
ency between the duties which have been paid and the duties which are leviable 
thereunder shall be deemed to be duties short levied within the meaning of section 
‘89 of the Sea Customs Act, 1878, aad that Act shall apply accordingly. 7 

Z, In this Act the Indian Tariff Aot, 1894 


Definition. (hereafter referred to as the said Act), means the 
Indiari Tariff Act, 1894, as subsequently amended. 
Substitution of g, For section 8 of the said Act, the following 
rad Bie ee VILL of -seoticn shall be substituted, namely :— 


"3. (1) There shall be levied and collected in every port to which this Act 

applies, the duties specified in-the Second and Third Schedules. 
The Governor General in Conroil may, by notification in the, Gazette of India 
fix, for the purpose of levying the said duties, tariff values of any articles enumet- 
-ated, either specifially or under general headings, in the said Schedules as 
chargeable with duty ad valorem, and may alter any tariff values forthe time 

being in force. 
(8) Different tarifi values mar be fixed for different classes or descriptions of 
the same article. ”’ 


ae 4. For the Second, Third, Fourth and Fiith 
Substitution of new z é 
Sohedules for Schedules IT, Schedules of the said Act, the Schedules contained 


IlI, IV and V of Aot VIII in the First Schedule to this Act shall be substi- 
lof 1884. tuted 


~ 


z ACT No. tv oF 1916. © 8 


A 


5. The enactments specified in the Second Schedule to this Act are repealed 


Repsais. to the extant specified in the fourth column thereof. 





SCHEDULE I. ‘2. 2 oan 
[Schedules to ba substituted in tbe Indian Tarif Aot, 1894.] 
(See Section 4.) l 


ee a 


SCHEDULE IT—IMPORT: TARIFF. 
PART I. 
Articles which are free of duty. 

I. —Food, Drink and Tobacco. — 

No. Names of articles. 

1. Hops. > 

9. Salt imported into British India and issued, in accordance with rules made 
with the previous sanction of the Governor General in Council, for use in any 
process of manufacturs; also salt imported into the port of Caloutta and issued 
with the sanction of the Government of Bengal to manufactures of glazed stone- 
ware; also salt imported into any port in the provinces of Bengal and Bihar and 
Orissa and issued, in accordance with rules made with the previous sanotion of 
the Governor-General in.Council, for use in curing fish in those provinces. 

~ (For the general duty on salt, see No, 89.) 


4 





v 


Il.—Raw Materials and Produce and Articles Mainly Unmanufaotured. 
Hides and Skins, Raw. 


No. oo Names of articles. 
3. Hides and skins, raw or salted. 
l Seeds. 


4.. Oil-seeds imported into British India by sea from the territories of any 
Native Prince or Chiefin India. - 
Textile materials. 
5. Cotton, raw. _ 


“6. Wool, rew. ? 
. Miscellaneous. 


7. Manures, all sorts imcluding animal bones and the following chemical 


~ 


manures—Basio slag, nitrate of soda, mutiate of potash, sulphate of 
potash, kainit salts, nitrate of lime, caloium oyanamide and mineral 


ee 


superphosphates. 
8. Pulp of wood, Tags and other paper- -making materiale. 


I1—Articles Wholly or Mainly Manufactured. 
Apparel. 
9, Uniforms and accoutrements appertaining thereto, imported by a public 
seryant for his personal use. f 
l Arms, Ammunition and Military stores. 
10. The following classes of Arms, Ammunition avd Military stores :—~ 


‘(a) Articles falling under the 5th, 6th, 8th, 9th or 10th item of No. 45, when 
they appertain to a firearm falling under the 1st or 8rd item and ara 


fitted into the same case with suoh firearm. 


Pai 


6 IMPERIAL ACTS. : : 

(b) Arms forming part of the. regular equipment of an officer entitled to wear 
diplomatic, military, naval or polica uniform. 

(c) A sword, a revolver, or a pair of pistols, when accompanying an officer of 
His Majesty's regular forces, ora commissioned officer of a volunteer 
corps, or certified by the commandant of the corps to whioh such officer 
belongs, or in the case of an officer not attached to any corps, by the 

_ officer commanding the station or district in which such officer is 
serving, to be imported by the officer for the purpose of his equipment. 

(d) Swords and revolvers which are certified by an Inspector-General of 
Police to ke part of the ordinary equipment of members of the Police 
force under his charge. 

(e) Swords forming part of the equipment of Indian commissioned officer of 

“ His Majesty's Army. 

(7) Swords for presentation as army or volunteer prizes. 

(g) Arms, ammunition, and military stores importad with the sanction of the 
Government of India for tha use of any portion of the military forces of 
a Native State in India which may be maintained and organized for 
Imperial Service, 

(k) Morris tubes and patent ammunition imported by officers sonimanhitg 
British and Indian regiments of volunteer corps for the instruction of 
their men. 

Chemicals, crugs and medicines. 

11. Anti-plague serum. 


12. Quinine and other alkaloids of cinchona. 
- Hardware, impiements and insiruments. 


18, The following agricultural implements, when constructed go that they 
can be worked by manual or animal power, namely, winnowers, threshers, mow- 
ing and reaping machines, elevators, séed-crushers, chaff-cutters, root-cutters, horge 
and bullock gears, ploughs, oultivaters, scariflers, harrows, olod-orushers, seed- 
drills, hay-tedders, and rakes. 


14, The following dairy appliances, when construoted so that they ‘can be i 
worked by manual or animal power, namely, oraam separators, milk sterilizing | 
or pasteurizing plant milk srating end cooling apparatus, churns, butter dryers, 
and butter workers. 


15. Instruments, apparatus ard appliances, imported by a passenger as part 
of his personal baggage and i in actual use by him in the exercise of his profession 
-or calling. 


16.. Water-lifts, Bugar-mills, oil-presses, and parts thereof, when constructed 
so that they can be worked by manual or anima] power. ` 


Machinery. 


17, Machinery and component parts thereof as defined in No. 58 imported 
by the owner of a cotton spinning cr weaving mill and proved to the satisfaction 
of the Collector of Customs to be insended for use in a cotton spinning or weaving 
mill. P 

18. The following artioles used in the punuke of cotton,. namely, 
bobbins (warping), ,forks for looms, healds, heald cords, heald knitting needles, 
laces, lags and needles for dobbies, pickers (buffalo and others), picking bands, | 
picking sticks (over and under), reed pliers, reeds, shuttles (for power looms), 
springs for looms, strappings, and weft forks. 
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19. Drawing-in-frames imported by the owner of a cotton weaving mill sad 
proved to the satisfaction of the Collector of Customs to be intended-for use in the 


weaving of cotton. 
n - ~ — Metals. 


20. Current silvar, nickel, bronze, and copper coin of the Government of 
India... . Ls sa . 


_ 21. Gold bullion and coin. 
. Paper. 


22, Trade catalogues and advertising ciroulars imported by packet, book, ar 
parcel post. 

Yarns and textils fabries. 

No. ~ Names of articles. 

98. Cotton twist and yarn, and cotton sewing or darning thread. 

94, Seoond-hand or used gunny bags made of jute. 

- = Miscellanecus. ; ; 

25. Art, the following works of :—(L) statuary and pictures intended io be put 
up for the public benefit in a public placa, and (2) memorials of a public 
eharacter intended to be put up in a public place, including the- materia_s 
used, or to be vead in their construction, whether worked or not. 

26. Books, printed, including covers fcr printed books, maps, charts. ang 
plans, proofs, music and manusoripts. 

97. The following articles, when imported by the owner ofa cotton weavirg 
milland proved to the satisfaction of the Col_ector of Customs to be intended fcr 
use in the weaving of cotton or the baling of woven cotton goods i— , 

Aniline blue, bisulphate of soda, China clay, chloride of magnesium, chlorides 
of aine, dressalin, Epsom salts, farina, Farinina, flannel taping, Glauber salte, 
glutina, glycerine substitutes. heald varnish, hoop iron, hoop steel, rivets for 
bales, sewing needles, sizing paste, sizing war, Boda ash, starch, velvet pulp. 

TY.—Miscellaneoug and Unclassified. | 


28. Animals, living, all sorta. 
29. Specimens illustrative of natural science, including also antique coins 
and medals. l 


“ 





PART II, 
Articles which are liable to čuty at special rates. 








Unit or method of 


assessmant. . Rate of duty. 


aA 


Names of Articlas. 


umber.| _ 


N 





I.—FOOD, DRINK AND l RS. A. 
TOBACCO. a 


Fisk. 


30 | Fish, salted, wet or dry ...} Indian maand ofj Such rate or rates of duty 
: 82 2/7 lb. avoir-| not exceeding twalve 
dupois weight. annas asthe Governor- 

General-in-Counoil may, 
by notification in the 

. : Gazette of India, from 

time to time prescribe, 
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Unit or method of 


Names of Articles. assessment. 


Rate of duty. 


umber. 





+ 





Liguors. 
81 | Ale, Beer, and Porter ...{ Imperial gallon or) Four annas and six pies. 
6 quart bottles. 


32 cider, and other fermented Do. Do. 
` liquors. 
98 | Spirit, which has been| 4d valorem wel TH per cent. 


rendered effectually and 
permanently unfit for 
human consumption. 


Imperial gallon or 18 12 
6 quart bottles. 


34 | Perfumed spirits : 


35 ! Liqueurs, Cordials, Mix- 
tures and other prepara- 
tions containing spirit—| -> 
(a) Entered in such a Do. _ 14 10 


manner ag to in- PE 


dicate that the 
strength is not toj - ai 
be tested. 
(b) If tested «..| Imperial gallon or 11 4 
6 quart bottles ot| andthe duty to ba-im- 
the strength of| creased or reduced in pro- 
Londor proof, portion as the strength 
of the spirit exceeds or is 
less than London proof. 


86 | All other sorts of spirit ... Do. z Do. A 
97 | Wines— 
Champagne and all other Imperial gallon or . 4 6 


sparkling wines not} 6 quars bottles. 
- containing more than 
42 per cent. of proof 
spirit. 
All other sorts of wines Do. 1 12 
not containing more 
than 42 per cent. of 
proof spirit. 
Provided that all spark- 
ling and still wines 
containing more than 
42 per cent.of proof 
spirit shall be liable 
to duty at the rate 
bi applicable to ‘All other 
sorts of spirit.” 


Sugar. 


88 | Sugar, all sorts, including! Ad valorem eau 10 per cent. 
Molasses and Saccharine’ - 
produce of all sorta, but 
excluding confectionery f 
(seo No. 74). i 3 










. Number. 


40 


4} -> 


43 


43 


ig 
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Unit or method of 
assessment, 





Name of Articles. Rate of duty. 





I.—FOoOD, DRINK AND 


TOBACCO—conld. 
Other food and drink, 
Salt, excluding salt ex-| Indian meund of Thè rate at which exoize 
empted under No. 2. 82 2/7 lbs. avoir-| duty is for the time te- 
dupois weight. ing leviable on yale 
i manufactured in the 
Tobacco. ` place where the impett 
takes placa. 
Tobacco, unmanufactured.| Pound Sy: 1 0 
Cigars and Cigarettes ...| Ad valorem i 50 per cent. 
All other sorts of tobacco) Pound fei 218 
manufactured. 


JI.—RAW MATERIALS 
AND PRODUOE AND 
ARTICLES MAINLY š 
UNMANUFACTURED. : 


-Coal, Coke and Patent | i 
Fuel. 


Coal, coke and patent fuel.) Ton 
Oils. z 


Petroleum, including alsoj Imperial gallon —..| One anna and six pies. 
naphtha and the liquids E 
commonly known by the 
names of rock-oil, Ran- 
goon oil, Burma, oil, 
kerosine,. paraffin oil, 
mineral oil, petroline, 
gasoline, benzol, benzo- - 
line. benzine, and any 
infammasble liquid 
which is made from 
petroleum, coal, schist, 
shale, peat or any other 
bituminous substance, 
or from any products cf 
petroleum, but exclud- z 

‘ing the following classes 
of petroleum. :— 

Petroleum which hes its 
flashing point ator 
above two hyndred de- 
grees of Fahrenheit's 
thermometer and is 
proved to the satisfaction 
of the Collector of Cus- 
toms to be intended for} ° 
use exclusively for the 

_ batching of jute or other 
fibra or for lubricating 
purposes 





2 


_ 


_ 
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Unit or mathod of 


Name of Articles. assessment. 


r 


Number. 


fiity degrees of 
Fahrenheit’s thermo- 
meter. and is proved to 

’ the satisfaction of the 
Collector of Customs tol- 
be intended for use ex- 
clusively as fuel or for $ 
some sanitary or 
hygienic purpose (see 

o: 


U1I.—ARVICLES WHOLLY 
: OR MAINLY N 
MANUFACTURED. 


Arms, Ammunition and 
Miltary Stores. 


45 | Subject to the Sampii 
specified in No. 10— 


(1) Firearms other than; Hach Ss 


pistols, including 
gas and air-guns 
and rifles. 

(2) Barrels for the same, m ~ i 
‘whether single or i 

joe double. . $ : 
(8) Pistols e ae 
(4) Barrels for the sama, oe 
. whebher single or : 
double. 

(6) Main spring and) ,, 
magazine springs 
for firearms, in- 
cluding gas guns 
and rifles. 

(6) Gun stocks and 

‘breech bleoks. - 

_(7) Revolver cylinders, ,, ` 
for each cartridge 

they will carry. 

(8) Actions (including 
skeletonand 

$ waster), breech 
bolts and their 
heads, cocking 
pieces, avd locks 
(for muzz}e-load- 
jing arms). 

(9) Machines for mak-| ,, 
ing, loading, orj ` 

closing cartridges 
for rifled arms. 
(10) Machines for cap-) ,, 


q* aan 


- 


for rifled arms. 


ping cartridges | 


| Petroleum which- has its : 
flashing point ator 
above ons hundred and ; 


a 


bed juh 
© oH 
oo 


8 0 


5 0 
2 8 


10 0 


ba 


8 





or 20 per cent ad 
valorem which- 
ever is higher. 


| 
i 
|. 
aa 
| 
J 
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n = Oe ETE 
Unit or method of 


+ K Ld 
Name of Articles, assessment. 


Rata of duty. 








-~ — 


Proviso 1.—No dut yin 
excess of 20 pər cart. 
_edvalorem shall be levied 
upon any of the articies 
specifiéd in itema Nos, E 
to 10 of this entry when 
they are imported ïn 


5 | reasonable quantity, for 
i ' f ae his own private ` use, ky 





Arms, Ammuution and 
Miltary Stores— 
continued. 


= | -eny person lawfully 
g l ; entitled to possess the 
: same. 


Provis 2.—W hen any 
articles which hava been 
otherwise imported, and 

f upon which duty has 

S been levied or is levinbla 

under items Nos. I to 12, 

are purchased retail 

from the importer hy a- 

person lawfully entitled - 

as aforesaid, in reason- 
able quantity for his own 
private use, the Importer 
may apply to the Collec- 

-tor of Oustoms for refund 

or remission (as the case 
may ba} of so much of 
the duty thereon as is in 
excess of 30 par cent, ad 
valorém; and if such 
Collector ig satisfied aa 
to the identity of the 
articles and that such 
importer is in other res- 
pects entitled to such 
refund or rémission, he 
shall grant. the same ac- 
cordingly. 


\ 
4 
r . 
` 
. 
E + 
. ` r 
> 
r 
Li 
1! > 
. 
. 
e 
a z 4 L 
c 
' a 
‘ 
. 1 rt 
P . 
” . 
\ f 
‘ 
Haj ' 
` 
r 
R 
` 
to. 
\ 
J 
=. 
lei 
a 


46 |Gunpowder for cannons,| 4d valorem „.. {20 par cent, 
rifles, guns, pistols and = 
sporting purposes. - i u Ge 


47 |Būbjeot to the exemptions Aa valorent . (20 per cont. 
specified in Ne. 10 all 
urticles other than those 
specified in entry No. 46 
os whioh are arms or parts 
ofarms within-the 
i meaning of the indian 
gj Arms Act (excluding 7 
springa used for air guns 
which are dutiable as 
hardware,under No, 97), 
- ali tools used for clean- 
“} ingor putting together - 
the same, ali maobinea 
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Unit or mathod of 


Name of Artioles. eseessicent. 


Number. 


- 





S 


for makin g, loading, 
closing or capping car- 
tridges for arms other 
than rifled arms and all 
other sorts of ammuni- 
tion and military storas, 
andany articles which 
the Governer-Goneral in 
Council may, by notifica- 
tion in -the Gazette of 
india, declare to be 
ammunition or military 
stores for the purposes 
of this Aob, 


Chemicals, Drugs and 
Medicines. 


48 | Opium and its alkaloids. | 3ear of 80 tolas .., 
Metals. 


49 |Silver, bullion or coin ,| Junoe yia 


- not otherwise spesitted 
(see Nog. 20 and 29). 







Rate of duty. 


SG i, 


= 
k 


50 Silver plate, silver threadi Ad valorem ..- (15 per cont, 


and wire, and silver 
manufactures, ail sorte. 


Tertile Fabrics. 


$1 {Cotton ptece-goods,hosiars, Ad valorem «joe per cent. 


thread other than sew- 

ing or darning threa¢ ` 
and all other manufac- 

tured cotton goods no: 
otherwise specified. 


Provided that, where the 


silver contained in an 
article can be  ascar- 
tained or where an 
official or resognized 
certificate of assay in 
suck form as the Govern- 
ment of India may 
prescribe, is presented 
showing the amount of 
silver contained in an 
article, the Collector of 
Customs shall levy duty 
ab the rate of 4 annas 
per ounce or the amount 
of silver so determined, 
and at the rate of T$ per 
cent. on the difference 
between the value of 
such silver calculated at 
the market value of 
silver and the real value 
of the article. 


`N . 
hamn hanin, i a a a Da A setae 
hý r 
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PART II. l 
Articles which are liable to duty at 23 per cent. ad valorem. 
I—Food, Drink and Tobacco. 


— 


Grain, pulse and flour. 
No. - Name of articles. 
52. Grain and pulse, all sorts, including oer grain and pulse, but 
excluding flour (see No. 71). : 
Provisions and Oilman’s stores. 
53. Vinegar in casks. 


- 





_ IL—Raw Materials and Produce and Articles Mainly Unmanufuctured. 


Metallic ores and scrap iron or steel for re-manufacture. 
No. Names of articles. 
54. Iron or steel, old. ý 
Wood and Timber. 


. 66, Firewood. 


I}1.—Articles Wholly or Mainly Manufactured. 


Chemicals, Drugs and Medicines.. 
56. Copperas, green. 
i Hardware, Implements and Instruments. 
5T. - Telegraphic instruments and apparatus, and parts TEOR imported by 
or under the orders of & railway company. 


Mechinery l - 


_ 68, Machinery, namely, prime-movers and component parts thereof, including 
boilers and component parts thereof; also includiug locomotive and portable 
engines, steam-rollers, fire engines, and other machines in which the prime-mover 
is not separable from the operative parts. i 


Machinery fand component parts thereof), meaning machines or sets of 

machines to be worked by electric, steam, water, fire or other power not being 
manual or animal labour, or which, before being brought into use, require to be 
fixed with reference to other moving parts; and including belting of all materials 
for driving machinery: 
' Proyjđed that the term does not include tools and implements to be worked 
by manual or animal labour, and provided also that only such articles shall be 
admitted as component parts of machinery as are indispensable for the working of 
the machinery and are, owing to their shape or to other special quality, not adapt- 
ed for any other purpose. a 

NOTE.—This entry includes machinery and component parts thereof made of 
substances other than metal, but excludes the articles exempted under No. 17, 
No. 18 and No. 19. 

i j Metals—Iron and Steel. - 

59. Iron angle. 

Do. bar, rod and channel, including channel for carriages. 
Do. pig. 
Do. rice bowls. 


pa 


Cai 
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60. Iron or steel anchors and cables. 

Tron or steel beams, joists, pillars, girders, screw. pilaa, bridge work and other 
‘such desoriptions of iron or steel, imported exclusively for building purposes ; 
including also ridging, guttering and continuous roofing. -~ 

Tron or steel bolts and nuts, including hook-boltg and nuts for roofing. 

Iron or steel hoops and strips. 

_ Iron or steel nails, rivets and washers all sorts. 

r "Iron or steel pipes and tubes and fittings therefor, such as bends, boots, 

) albows, tees, sockets, flanges and the like. 


Iron or steel rails, chairs, sleepers, bearing and fish-plates, spikes (commonly 


known ag dog-spikes), switches and orcssings, other than those described in No. 68, ~ 
also laver-boxes, clips and tie-bars. ` 
-~ Tron or steel sheets and plates, al. sorta excluding discs ond circles which are 
dutiable under Mo. 104. « = - 
_ Tron or steel wits, including Fangs wire and wire-rope, but excluding wire 
netting which is dutiable under No. 134. 
61. Steel angle. 
Steel bar, rod and channel, inclucing channel for carriages | 
Steel caste including spring blistered and tub steel. 
Steel ingots, blooms, billets and Slabs. 


Metals other tan iron and steel 


62. Lead sheets, for tea-chesis. \ - 


~ 


l Railway plari and’ rolling stock. 


63. Railway meterial for permanent. way and rolling-stock, namely, cylinders, 
girders, and other material for bridges rails, sleepers, bearing and fish- plates, fish- 
‘bolts, spikes, crossings, Sleaper fastenings, switches, interlooking apparatus, brake 
gear, couplings and springs, signals, ¢1ru-tables, weigh- bridges, engines, tenders, ~ 
carriages, wagons, traversers, trollies, trucks, and component parts thereof ; alsé 
the following articles when imported Ly or under the orders of a railway company, 
namely, cranes, water oranes, water tanks, and standards, wire and other materials 
for fencing : : 

Provided that for the purpose of tris ne railway " means 2 line of railway 
subject to the provisions of the Indian Railways Act, 1890, and inoludes a railway 
constructed iu a ae State under the snzerainty of Bis Majesty, and also such 
tramways as the Governor General in Jouncil may by nghiGcanton: 1 in the Gazette 
of India specifically include therein : 

Provided also that only such articles shall be admitted as component parts of 
railway material as are indispensable for the working of railways and are, owing to 
their shape or to other special quality, not adapted for any other purpose. 

Miszelianeous. 


64. Printing and Lithographing material, namely, pressas, typa, ink, brass 
rules, composing sticks, chases, impos-ng tables, and lithographic stones, stereo- 
- blocks, roller moulds, roller frames and stocks, roller composition, standing screw 
and hot presses perforating machines, gold blocking presses; stereotyping apparatus, 
metal furniture, paper folding machines, and paging and numbering machines, but 
excluding paper (see No. 106). i š 


65. Racks for the withering of tea leaf. 


66.° Ships and other vessels -for inland and harbour navigation, including 
steamers, launches, boasts sod barges, Om ported entire or in sections, 


~ 


~ 


and 
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F l i ; 
_ 67. Tea-chests of metal or wood, whether imported entire or in sections, 
provided that the Collector of Customs is satisfied that they are imported for the 


purpose ef the packing of tea for transport in bulk. 
PARY LIV. 
Articles which are liable to duty at 74 per cent. ad valorem. 
I.—Food, Drink and Tobacco. 


a 4 


Fish, i 
No. Names of artioles. 7 : 
68 Fish, excluding salted fish (see No. 80.) 
69. Fishmavws, including singally and sozille, and sharkfins 
Fruits and vegetables. 
70. Fruits and vegetables, all sorts, fresh, dried, salted or preserved. 
Grain pulse and flour. 


71. Flour. 
Provisions and otlman’s stoves. 


72. Provisions and oilman’s stores and groceries, all sorts excluding vinegar 
in casks (see No. 58). : 


Spices, > 
78. Spices, all sorts. 

Sugar. 
74. Confectionery. 

f Tea. 
T5. Tea. 
Other food and drink. 

76. Coffee. 


TT. All other sorts of food and drink not otherwise specified. 
II.—Raw Materials and Produce and Articles Mainly Unmanufactured. 


Gums, resins and lac. 
78. Gums, resins and lac, all sorts, 
Se se Metallic Ores. 
79: Metallic ores, all sorts. _ 
Oils. s 

80. All sorts of animal, essential, mineral, and vegetable non-essential ` oils, 
excluding petroleum as defined in No. 44, but including— R 

Petroleum which has its flashing point at or above two hundred degrees of 
Fahrenheit’s thermometer, and is proved to the eatisfaction of the Collector of 
Customs to be intended for use exclusively for the batching of jute or other fibre 
or for lubricating purposes ; and . 

Petroleum which has its flashing point aor above one hundred and fifty 
degrees of Fahrenheit’s thermometer, and is proved to the satisfaction of the 
Collector of Customs to be intended for use exclusively as fuel or fur some sanitary 


or hygienic purpose. , 
; Seetis. ` 


81, Seeds; all sorts excluding oil-seeds imported into British ‘India by sea 
from the territories of any Native Prince or Chief in India (see No. 4), - 
Tallow stearine and wan. 
82. Tallow and stearine, including grease and animal fab, and wax of all 
sorts not otherwise specified. 


Textile materials. 

83. Textile materials, the following :— : 

Silk waste, and raw silk including cocoons, raw flax, hemp, jute and all other 
unmanufactured textile materials not otherwise specified. 
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d 
; Wood and timber. 
84, Wood and timber, all sorts not otherwise specified, including all sorts of 


ornamental wood. 
Mecellanevis. 
85. Canes and rattans. ; : 


86. Cowries and shells, 
87, Ivory, unmanufactured. 
88 Precious stones and pearls, unset.- l 
.89. All other raw materials and produce and articles mainly unmanufactuređ 


‘not otherwise specified. = 
- Hi.—Articles Wholly or Mainly Manufactured. 
No. Apparel. 


+ 


Names of articles. 
90. Apparel, inoluding drapery, boots and shoes, and military and other 
_ uniforms and accoutrements, but excluding uniforms and accoutrements exempted 
from duty under, No. 9, and silver taread (see No. 50.) 
Arms, anmurcition and miltiary stores.- 

91. Explosives, namely; blisting gunpowder, blasting gelatine, blasting 
dynamite, blasting roburite, blasting tonite, and all other sorts, including 
detonators and blasting fuse. - 

Carriages and carts. 

92. Carriages and carts, including motor cars, motor oycles and motor wagons, 
bicyoles, tricycles, jinrikshas; batk chairs, perambulators, trucks. wheelbarrows, 
and all other sorts of conveyances and component parts thereof. 

a Chemicals, drugs and medicines. 
93. Chemicals, drugs and medicines, all sorts, not otherwise specified. 


l Cutlery, hardware implements and instruments. 
94. Clocks and watches and parts thereof. 
95. Outlery. i 


96. Electroplated ware. f 
97. Hardware, ironmongery 3nd tools, all sorts. not otherwise specified. 
: 98. ‘All other sorts of implemants, apparatus and appliances and parts thereof, 


not otherwise specified. 
Dyes and colours. 


99. Dyeing and tanning substances, all sorts, and paints and colours and, 
painters’ materials, all sorts. 
Furniture, cabinstware and manufactures of wood. 
100. Furniture, oabinetware and all other manufactures of wood not other- 


wise specified. 
Glassware and earthenware. 

101. Glass and glassware, all sorts, Chinese and Japanese ware, lacg uered 
ware, earthenware. china and porcelain. 

Hides and skins, and leather. 

102. Hides and skins not otherwise specified, leather and leather manufac- 

tures, all sorts, not otherwise specified. 
Machinery. M 

103. Machinery and component parts thereof, meaning machines or parts of 

machines to be worked by manual or animal labour. 
Metals—Ivon and steel. 


104. All sorts of iron snd steel and manufactures thereof, not otherwise 


specified. / 
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Metals other than iron and steel. . 


105. All sorts of metals other than iron’ and steel, and settee thereof, 
not otherwise specified. - Š 


A A E - 


Paper, pasteboard and stationery. 


106. Paper and articles made of paper and papier mache, pasteboard, mül- 
board, and cardboard all sorts, and stationery, including ruled or printed forms 
and account and manuscript books, labels, advertising circulars, sheet or‘card 
almanaos and calendars, Christmas, Easter, and other cards, including cards, in 
booklet form, including also wastepaper and old newspapers for packing, but exclid- 
ing trade catalogues and advertising circulars imported by packet, book, or pareel 
post (see No. aa 


t 


- # 
` 


Yarns and textile fabrics. 
107. Yarns and textile fabrics, that is to say i— 

Flax twist and yarn, and manufactures of flax ; 

Haberdashery and millinery ; 

Hemp manufactures ; 7 

Hosiery, excluding cotton hosiery (see- No, 51) : 


Jute twist and yarn, and jute manufactures, excluding second- ona or- ugad 
gunny bags (see No. 24) ; 


Silk yarn, noils, and warps, silk thread, silk peace-goods, and other manufec- 
tures of silk ; 

Woolen yarn, knitting wool, nd other manufactures of wool including feb ; 

All other sorts of yarns and textile fabrics, not otherwise specified. 


‘Miscellaneous. : 
\ 


108. Art, works of, excluding those specified in No. 25. 

109. Brushes and brooms. 

110. Building and engineering materials, including asphalt, bricks, -cameng6, 
chalk and ‘lime: clay, pipes of earthenware, tiles, and all other sorts of building 
and engineering materials not otherwise specified. ` 

‘111. Candles. Z 

-112. Cordage and rope and twine of vegetable fibre 

- 118. Fireworks. 

114. - Furniture, tackle and apparel, not otherwise described, for steam 
sailing, rowing and other vessels. 

115. Ivory, manufactured. a , 

116. Jewellery and jewels, including gold plate and other manufactures of gcld 
but excluding silver plate and other manufactures of silver (see No. 50). 

117, Matches. ; 

118. Mats and matting. 

119. Oiloakes. 

8 ry 
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120. Oiloloth and foor cloth. 


121. Packing—engine and boiler—all sorts, excluding packing forming com- 
Ponent part of any artiole included in Nos, 58 and 68, 


122. Perfumery, excluding perfumed spirits (see No. 84). 
128. Fitch, tar and dammer. 
124, Polishes and compositions. 


~ 


125. Prints, engravings and pictursas, including photographs and pioture-oards. 


126. Rubber tyres fur motors and motor cycles;and rubber tubes for tyres, and 
other manufactures of rubber, not otherwise spavified. 


147. Smokers’ requisites, excludirg tobacco (see Nos. .40 to 43). 
128, Soap. | : 


129. Starch and farina, a i 
180. Stene and marble, and articles made of stone and marble. 

131. Toilet requisites, not otherwise specified. 
182. Toys, playing cards and requisites for games and sports. 

138. Umbrellas, including parasols and sunshades, and fittings therefor. 


184. All other articles wholly or mainly manufactured, not otherwise apeorugd, 
IV.—-MISOELLANEOWS AND UNCLASSIFIED. 

-, 186. Coral. ; 

186. Fodder, bran and. pollards. 


187. All other articles not otherw-se specified, including articles imported by 
post. : 


- 


SCHEDULE IiI—Export Tarif f. 


ia aa ah a a a a a 














No. Names of artioles. | : Por Rata of duty. 
| 
| Jute, other than Bimlipatam Jute. 
- Sa 2 RS. A. P, 
1 | Raw jute— : . 
(1) Cuttings j He ..| Bale of 400 lbs. ...) O 10 0 


(2) All other desoriptions aes Do. ea 2 4 Ọ 
aly jute manufactures, when not in actual , 
k use as coverings, receptacles or bind- 
' ings for other goods-- 
(1) Sacking, (cloth, bags, twist, yarn, | Ton of 2,240 lbs. ...| 10 0 0 
ropa and twine) pa Do. ..| 16 -0 
(2) Hessains and all other descriptions 
of jute manufactures nct other- 
wise specified. : 


RICE. 


8 Rice, husked or unhusked, imcluding|Indian maund of! © 3 0 
rice flour, but excluding rice kran and! 827 Ib. avoirdupois 
_, Tice dust, which are free: weight. 







| 
| 


.- | 100 lbs. 
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SOHEDULE H. 
REPEALS. 
(See section 5.) ir 























No. Year . Short title, i Extent of repeal. 
VIII | 1878 | The Sea Customs Act, 1878 .. Section 22 so as far 


as it relates to thia 
Act. 


eee ee eee 


II | 1896 |The Indian Tariff Act (1894) Amend- 
ment Act, 1856 ... The whole. 

VIII} 1910 |The Indian. Tarifi (Amendment) Act, | 
1910 


' The whole. 
VI; 1911 |The Indian Tarifi (amendment) Act, 
1911 ı The whole. 
XVII | 1914 | The eae ‘Repealing and a Amending i 
Act, 1914 - |The entry in the 
\ first’ schedule re- 
garding the Indiar 


j Tariff Act, 1894. 





The Indian Income Tax (Amendment) Act, 1916. 


ACT No. V OF 1916, 
x (RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
cON THE 8TH MARCH, 1916.) 
An Act Parties to amend the Indian Income-tax Act, 1886. 
WHEREAS it is expedient further to amend the Indian Income-tax Act, 1886 ; 
Tt is hereby enacted as follows :— 
Short: title and com- 4. (1) This Act may be called the Indian In- 
mencement. oome-tax (Amendment) Act, 1916. 
2. In section 4 of the Indian’ Income-tax Aot. 


Amendment of section 4, . ‘ 
Act II of 1886. 1886 (hereinafter called the said Act), for the figures 


R 1886” the figuras " 1916 ” shall be substituted. 
E AE E A RS 3. In section 5, clause (jj of the said Act, after 
; R d oo ? i a3 
‘Act IT of 1886. - sam te any” the words “company or” shall be 
inserted. ; 


Amendment of section 81, 


» & Toseotion 81of the said Act, the following 
Aot II of 1886, 


sub-section shall be added, namely :— 


‘*(8) Any agreement made in accordance with the provisions of this section 
shall be determined, as regards any tax not alraady due thereunder, by any change 
subsequent to the making of such agreement, in the rates at which the tax is 
assessable under Part II or Part IV, us the case may be, with effect from the date 
on which such change comes into force.’' 

5. In section 38 of the said Act, the words 
‘‘ during or within three. months after of the end of 
the year’’ are hereby repealed. 

: ‘6. In sub-section (1) of section.88 of the said 
Amendment of section Act, afier the word and numeral "Part IV ” the 
88, Aot II of 1886. 
i following shall be inserted, namely, “for prescribing 
the procedure to be followed on “pplications for refund of the tax cnargeable 
under this Act, 


- “Amendment of section 
33, Act II of 1886. 


è 


` 


~ 
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Insertion of new section 7, Aftor-section 89 of the said Act, the follow- 
39A in Act II of 1886. ing recton shall bs inserted, namely :— 
a = ` ' 


39A. No claim for refund of tax under this Act shall be allowed, unless it is 
Limitation of claims for Made vithin ane year from she end of the year to 











refund.- ; - which the claim relates.” I 
“ í 7 a : ; 
Gubatituiion of naw Bé- | 8, For the Second Schedule to the said Act, 

cond Schedule to Act II of the following Schedule , shall be substituted, 

1886. a namely :— f 

“THR SECOND SCHEDULE. 
SOURCES OF INCOME AND RATES OF TAX. 
z ; (Ses section 4.). F l 
} ‘ i í - 
First Column. l Second Column. 
Se en = 
Sources of income. | Rate of tax. is 
PARTI. . l f 


SALARIES. AND PENSIONS. ;`' 


`~ 1. Any salary, annuity, pen- f| 2) If the income amounts to Rs. 1,000 per 
sion or gratuity paid in British | |annum, or Rs. 83-5-4 per mensem, but is less 
[India to, or on behalf of, any | |thən Rs. 2,000 per annum or Rs..166-10-8 per 
person residing in British India || msnsem—four pies in the rupee. 
or serving on board a ship|| 49) If the income amounts to Rs. 2,000 per . 
plying to or from British Indian | | aranum or Rs 166-10-8 per mensem, but is less, - 
ports, whether on account of || tien Rs 56,000 per annum or Rs. 416-10-8 per 
himself or another person. m=nsem— five pies inthe rupee ` ` i 
2 Any salary, annuity, pen- {z) If the-income amounts to- Rs. 5,000 per 
sion or gratuity paid by the-+{|arhum or Ra 416-10-8 per mensem, but is leas 
- Government, or by a local |7tkan Rs. 10,000 per annum or Bs. 888-5-4 per 
authority established in the} | mensem—six pies in the rupee. 
exercise of the powers of the (&) If the income amounts to Rs. 10,000 per 
Governor General in Council | |annum or Rs 833-5-4 per mensem, but is less 
in that behalf, to or on behalf | | than Rs. 25 000 par annum or Rs. 2,088-5-4 per ` 
_ of a British subject within the | | mensem—nine pie$ in tha rupee. 
dominions of a Prince or State (e) If the income amounts to Rs. 26,000 per 
in India in alliance with His | | annum or Ra, 2,083-5-4 per mentem or upwards 
Majesty. —one anna in the rupee. 











- PART IL. ' : 


2 PEOFITS OF COMPANIES. ' 


(| One anna in the rupee on the whole of the net 
p-ofits made in British India by the company 
daring the year ending on the day on which the 
company’s accounts have been last made up, or, 

`I jit the company’s accounts have not been made up 
Profit of a company 4 [within the year ending on the thirty-first day of 
| |March ia the year immediately preceding that’ 
for whick the assessment is to ba made, then on 

tae whola of the net profits so made auring the 

.\ Jyear ending on the said thirty-first day of Maroh, 


a a 


P 


—_ 
` 
5 
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THE SECOND SCHEDULE—cont. 





First Column. 





Sources of income. 








_Becond Column. l 


` 





Rate of tax. 


| 
m 





(| Provided thata shareholder in the company 
who satisfies the Collector that his annual income 
from all sources in the income-tax year last pre- 
ceding that in whioh his share of such profits vas 
received, was less than any one, as the case nay 
be, of the amounts tabulated below, shall be an- 
titled toa refund calculated on any dividend 
paid him by the compuny in regard to the proits 

made during the period mentioned in the frat 

clause at the rates specified against: each stch 

amount, namely i— 





Profits of n company sis 


1 $ Amount. 
| 1. Less than Rs. 1,000 


2. Rs. 1,000 or upwards but 
less than Rs. 2,000. 

3. Ra. 2,000 or upwards but 
‘less than Rs. 5,000 . 

4: Re. 5,000 or upwards but 
less than Rs. 10,000. 

5. Rs. 10,000 or upwards 
but less than Rs. 25.000. 


- 


= 
4 


PART III. 
. INTERESTS ON SEOURITIES, 


Refund. 
One anna in 3ha 
rupee. 

Eight pies in 
the ru pee. - 


-Beven pies in 


« 


the rupee. 

Bix pies ‘in the 
rupee. 

Three pies io 

the rupea. 


> 


a 


Provided that, if tha owner of the sesurnty 
satisfies she Collector that his annual income 
from all sources in the income-tax year last pre- 
ceding that in whioh the interest is paid wasg 
less than any one, as the case may be. of she 
amounts tabulated below he shall be entitlec to 
a refund, calculated on any such interest, at 
the rates specified against each such amount, 
namely :— 


f One anna in the rupaa on such interest; 


Interest becoming due on or 
after the first day of April, | 
1916, and payable in British 
India, on— 

(a) promissory notes, deben 

tures, stock or other secu- | 
tities of the ing soa | 





of India (including securi- 


ties of the Government of Amount. Refund. 
India whereon interest 7 . 1. Less than Rs, 1,000 ..,, sre anna in 

ayable out of Britis Ə rupee. 
India by draft on any place 2, Rs.1,000o0r upwards but Hight pies in 
in British India), or | less than Ks. 2,000. the rupee. 

(b) debentures or other seca- 3. eg a or open but ten pies in 
rities for.money issued b lees than ks. 5,000. the rupee. 
or on- behalf ri a local | 4. Rs. 5,000 or upwards but Six pies in she 
authority or company. -. less than Rs. 10 000. rupee. 

| 5. Rs. 10,000 or upwards Three piesa in 


L but less than Rs. 25,000. the rupee 


7 z A 
if a 


a 
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FART IY. 


OTHER SOURCES OF INCOME. 


\ 


Any source of income not 
included in Part I, Part II or 
-~ Part TIT of this Schedule, 


Repeal of sub-section (8) 


— 


(c) If the annual income is assessed at— 
not less than Rs 1,000 bust less than 
Rs. 1,250 the tax shall be Rs. 20; 
not less than Rg 1,250 but less than 


not jess than Rs, 1,500 but less than 


| Rs. 1,800, the tax shall be Rs. 28; 


+ |. 


| 


Ra. 1,750, the tax shail be Rs, 95; 
not less ihan Rs 1,750 but less than 
Rg. 2,000, the tar shall be Rs. 49 

(E) If the annual income is assessed at 
Rs, 2.000 or upwards bat is less than 
Rs 5,000—five pies in the rupee. 

(c) If the annual income is assessed at 
Rs. & 000 or upwards but is less than 
Rs 10,000—six pies in the rupes, 

(c) If tha annual income is assessed at 
Rs 10,000 or upwards but is less than 
Rs. 25 G00—nine pies in the rupee. 

(e) If the annual income is assessed at 
Rs. 25,000 or upwards—one anna in the 
rupee. 


9. Sub-sectiona (3) and (4) of section 2 of the 


and (4) of section Bof Act Indian Income-taz (Amendment) Act, 1908 are 


XT of 1908, : J hereby repealed. 


— 


n ae 


The Indián Poris (Amendment) Act. 


ACT NO. VI OF 1916. 
(RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 16TH MARCH 1916). 
- An Act further to amend the Indian Ports Act, 1998, 
WHERHAS it is expedient further to amond the Indian Ports Act, 1908; Ib is 


hereby enacted as follows :— 


Short title. 


4. This Act may ba called the Indian Ports 


_ (Amendment) Act, 1916. 


2, In section 4, sub-section (L) >f the Indian Ports Act, 1908 (hereinafter 
called tke'said Aot}, the words “ with the previous 


Amendment of section 4, ganotion of the Governor General in Counoil” 


Aot XV of 1908. 


~ ghall bo omitted. 
3. In scction 5, sub-saction (2) of the said Aot, 


Amendment of section Õ&, the words “with the previous sanction of the 


Aot XV of 1908, 


Amendment of section 6, 


Governo: General in Council and” ghall be omitted. 
%, In section 6, sub-seotion (Z) of the said Act, 


-~ Act XV of 1909. - tha follo.ving amendments shall ba made,— 


(1) After clause (7 ) the following clause shall be inserted, nameély :— 

‘ (jj) for regulating the use of piers, jetties, landing places, wharves, quays, 
warehouses and sheds when belonging to the Government, and for fixing the rates 
to be paid for the use of the same;” ' 

(2) In clause (k) after the word “port” the words “and for licensing and 
regulating the orews of any such vessels,” and after the word “ passengers ” the 
words “or of the crew” shall be insersed; and at the end of tho same clause, the 
following shall be added, namely :—“and may by such rules provide for the fees 
payable i in respect of any auch license, snd in the oase of passenger vessals plying for 
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hira, for the rates of hire to be charged and she conditions under which such ves- 
sels shall be compelled to ply for hire, sna further for the conditions under `~ whish 
any license may be revoked;” 


Amendment of section 5. In seotioa 81 of the said Act. the followiag 
81, Act XV of 1608. amendments shell be made, namely ;— 


-~ (i) After sub-section (1) tho ee sub-section (2) shall be inserted, 
namely :— 


(9) Notwithstanding anything in sub-section (1) the owner or master of a. 


vessel which is by that sub-section required to have a pilot, harbourmaster or 
assistant of the port officer or harbourmaster on board, shall be answerable for any 


_ loss or damage caused by the vessel or by any fault of the navigation of the -vessal,- 


in the same manner as he would have been ii he had not been so required by that 
sub-section : l 

. Provided that the provisions of this sub-3ection shall not take effect till tae 
firs t day of January J918, for such earlier date as the Governor General in Council 
may notify in that behalf in the Gasette of India” 

(is) The existing sub-section (2), (8) and (4) shal] be renumbered (3), (4), amd 
(5), respectively. ` 

(dii) In the existing sub section (8) Zor the word and figures ed), and (2)" 
the word and figures ‘* (1) (2) and (8)” shall be substituted, 

Amendment of section 6. In section 88 of the said Act. the following 
33, Aot XV of 1908. , amendments skall be made, namely :— 

(i) In sub-section (1) alters the figure (1), the following shall be inserted, 
namely :— - 

“Subject to the provisions of-sub-section ,2),” Z s 

(ti) After sub-section (1), the follow ing Bub-section (2) shall be inserted, 
namely :— 

‘"2) The Local Government may, by nctification in the local official gazette, 
alter or add to any entry in the First Schecule relating to ports within its orn 
province, and this power shall include the power to re-group any such ports : 

Provided that, if any such alteraticn;or addition has the effect of increasing 
‘the port-dues in dny such port, such altoration or addition shall require tre 
sanction of the Governor General in Counoil. ’ 

(tix) In the existing sub-section (2) the words “with the previous sanotion of 
_ the Governor General in Council ’’ and the words.“ with the like sanction” shell 

_be omitted, and to the same sub-section, the following proviso shall be added, 
namely :— = 
i “ Provided that, except with the sanction of the Governor General in Counc:l, 
the rates and the times so declared shall not be respectively higher or shortar 
than the maximum rate and the shortest zìme specified and fixed in the Wirst 
Schedule for any port in the province.” 


(wv) The existing sub-sections (2), (8) and (4) shall be re- numbed (3), (4) amd ` 


- (5), respectively. 
7. In section 34 of the said Act. after the words "The Local Government 
may” the words “atter consulting the authoriy 
Papert of Section appointed under section 80” shall be inserted ; amd 
» Act AV ot 1908. i 

for the words “ the vessels” the following shall 36 
substituted, namely ;—‘‘aubject to such conditions, if any, as it thinks fit so 
- impose, and vessel or class of vessels”; and after.vhe word ‘' them” thé words 
' '* or may extend the periods for whioh any vessel or class of vessels entering a pert 

shall be exempt from lability to pay port-dtes ” shall be added. 


+ x 


- 
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.8. In section 85, sub-section (1) of the said Act, 
the proviso ehall be omitted. - £ 
9. In section 86, of the said Aot, sub-seotion (8) 
ghall be omitted. 


10. Tn section 37, sub-section (2) (a) of the said Aot, for -the words “ with the 
Amendment of section previous sanction” the words “subject to the 
37, Aot XV of 1908. control ” shall be substituted. 


Pee ana ais pee 41. After section 68° of the said Aot, the 
of 1908. following sections shall be inserted, namely :— 


68-A. Every authority exercising any powers or jurisdiction in, or relating to 
any port to which this Act for the time “being applies 
; Authorities, exercising - shall, if so required by an officer authorised by 
jurisdiction in ports to co- 
operate in manoeuvres for general or spacial order of the Governor General i in 
defence of port. Counci- in this behalf, co-operate in such manner, as 
: such officer may direct, in carrrying out any 
mavouvres in connection with any scheme or preparations for the defence of the 
gaid port in time of war, and for shis purpose shall, if so required, temporarily 
place at the disposal nf such officer te-services of any of its stafi and the use of 
any of its vessels, property, equipment or other material : 
` Provided, firstly, that if any vessels are placed at the disposal of such officer 
in accordance with this section, the Government of India shail, in respect of the 
pericd during which they are so at h-s disposal, bear the running ex penneg of such 
vessels, and be responsible for any damage thereto. 


Amendment of section 
85, Aot XV of 1908. 


Amendment of sgeotion 
86, XV of 1908. 


Bzplanation.—Ube expression “running expenses” in this proviso, includes all 
outlay incurred in connection with the use of the vessels other than any charges 
for their hire, or for the wages of the officars-and crews of such vessels ; 

Provided, secondly, that any cfficer making a requisition under this section 
shall exercise his powers in such a way as to cause as little disturbance to the 
ordinary business of the port as is compatible with the exigencies of the efficient 

carrying out of the manoeuvres : l a : 

Provided, thirdly, that no suit cr other legal proceeding shall lie against any 
suthority for any default occurring ty reason only of compliance with a requisition 
under this section. 

68-B. Whenever the Governor General in Council is of opinion that an emer- 

‘ gency has arisen which renders it necessary that tha 

Duties of the said duties imposed for the purposes specified in seotion 
authorities in an emer- 

gency. 68-A on the authorities’ ‘therein mentioned, or other 

~ duties of a like nature should be imposed on such 

authorities continuously during the existence of the emergency, he may, by general 

or special order, authorise any officar to require the said authorities to perform 

such duties until the Governor General in Council is of opinion that the emer- 

gency has pissed. and the said autkority shall comply accordingly, and the provi- 

gions of the said section shall apply subject to the following modification, 

namely :— 

The Government of India shall pay any auibority, on whom a‘requisition has 
been made, such compensation for ary loss or damage attributable to such requisi- 
tion, and for any services rendered o> expenditure incurred in complying therewitit 
as, in default of agreement, shall be decided to` be just and reasonable, having 


p ~ 
7 . 


Cd 
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regard to the ciroumstances of tho oase, by the arbitration of a person to be nomi- 
nated in this behalf by the Governor-General i in Council, and the decision of such 
person shall be final.’’ 





The Indian Medical “Degrees Act. 
: ACT NO. VII OF 1916. 
(RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 
16TH MARCH 1916). : 
An Act to regulate the grant of titles implying qualifications im western . 
medical science and the assumption and use by unqualified 
persons of such titles, 

WHERBDAS it is expedient to regulite the grant of titles implying qualifica- 
tions in western medical science, and the assumption and use by unqualified 
persons of such titles ; It isthereby enacted as follows :— 

4. This Act may be called the Indian Medical 
Degrees Act, 1916. 

2 In this Aot“ western medical soience’’ means the western methods of 


Beene Allopathic medicine, Obstetrics and Surgery, but 
Definition. does not include the Homoopathic or Ayurvadie 


Short title. 


cr Unani system of medicine. S 
3. The mign, ot conferring, granting, or issuing in_ British India degrees, 
diplomas, licenses, certificates or other documents 

Ps confer degrees, stating or implying thatthe holder, grantee or 
a recipient thereof is qualified to praotice western 

medical science, shall be exercisable only bythe authorities specifed in the 
schedule and by such other authority as the Governor-General in Council may, by 
notification in the Gazette of India, and subject to such conditions and restrictions 


ag he thinks fit to impose, authorise in this behalf. 
4, Sava as provided by section “8, no person in British India shall confer, 


grant, or issue, or hold himself outas entitled to 
Prohibition of unauthor- confor, grant, or issue any degree, diploma, license, 
os cee of degrees, certificate or other document stating or implying 
that the holder, grantee or racipient is qualified 

to practise western medical science. 

-8. Whoever contravenes the provisions of eaction 4 shall be punishable with 
fine which may extend to one thousand: rupees ; and 
if the parson so Contravening 1 is an association, every 

. tmember of such association, who knowingly and 

wilfully authorises or permits the contravention, shall be punishable with fine 
which may extend to five hundred rupees. 

6. Whoever voluntarily and falsély assumes, or uses any tible or description 

or any addition to his name implying that he holds 

Penalty for falsely 4 dogtea, diploma, license or certificate conferrad, 

eae ae using, papeics granted or issued by any authority - referred to in 

8action 8, or recognized by the General Council of 

Medical Education of the United Kingdom, or that he is qualified to practise 

western medical’ science shall be punishable with fine which may extend to 

two hundred and fifty rupees or, if he snveeaueney commits and is convicted of, an 


4 -a 


Contravention of section 
4, 


> 


` 
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offence punishable under this gection, with fine whioh may extend to five hundred 
rupessi—~ ` ` 
Provided that nothing in this section shall Spils to ‘ithe-use by any person of 
any title, desoription or addition which, prior to the commencement of this Act, 
he used in virtue of any degree, diploma, ‘license or certificate conferred -upon, or 
granted or issued to him. - 2 - 
7. No Court shall take cognizance of an offence punishable under this Act, 
Gonnie: ahoka except upon complaint made by order of the Local 
Government, or upon ‘complaint made, with the 
previous sanction of the Local Government, by a Council of Medical Registration 
established by any enactment for the time being in force in the province. 


8. No Court inferior to that of a Presidency 
J urisdiction of f Magistrates Magistrate or a Magistrate of, the first class shall 
. try any offence punishable under this Act. 
SCHEDULE. É 
(See section 8.) 


1. Every University, established byan Act of the Governor-General i in 
Council, g e’ 


2, The State Medical Faculty i in Bengal. 
3. The College of Physicians and Surgeons of Boinbay. 
4, The Board of Examiners, Medical College, Madras. 





| Presidency Banks (Amendment) Act. 
ACT NO. VIII OF 1916. 


(RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 
20TH MARCH 1916.) ` 
_ An Act further to amend the Presidency Banks Act, 1876.> J 
WHEREAS it is expedient to amend the Presidency Banks Act, 1876; it is 
hereby enacted as follows :— 


: 1. This Act may be called the Presiden Banks 
hort title. y 
Shor $ (Amendment) Act, 1916. . 


ra ae ee 2. Inthe Presidency Banks fee 1876 (herein- 
86 and 45, Act XI of 1876, efter called the said Act), eae following amendments 
shall be made, namely :— 


(i) After clause (2) of paragraph (a) of section 86, the following clause shall 
be inserted, namely :— 


" (2-A) India three-and-a-half per cent. stock, India three per cent. stock, 
India two-and-a-half per cent, stock, or any ether oapital stock which may, at any 
time hereafter, be issued by the Secretary of State for India-in-Council under the 
authority of an Act of Parliament and charged’on the revenues of India.’’ 

(ii) In paragraph (d) of section 86 and in section 45, for the words and figures 
“ clauses (1), (2) (8) and (4),” the words and figures “ clauses (1), me (2 A), (3) 
and (4) ” shall be eo ` 


3. Any reference in the said Act to section 86 
f refer- ’ 
prCanstraction of reler paragraph (a), Nos. (1) to (5) inclusive; shall be 
section 36, Act XI of 1876, deemed to inoludea reference to seetion 86, para- 
graph (a), clauge (2.A J z 


f 
~ 
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4 Any business carried on or transacted, or investment made prior to tie 


i ; commencement of this Act which, if this Act bad 
Validation of past trans- 
actions. been in force, could ‘have been validly carried an, 


transacted or mado, is hereby validated. 





APA 


The Indian Paper Currency Act., 


ACT NO, IX OF 1916. 
(RECEIVED THE ASSENT OF TAE GOVERNOR-GENERAL 
ON THE 21ST MARCH 1916.) 


An Act further to amend temporarily the Indian Paper 
Currency Act, 1910. 
WHEREAS it is expedient further to amend, temporarily, the Indian Paper 
Currency Act, 1910. _ iti is hereby enacted as follows :— 
4. (1) This Act may be called the Indian Papar 


Currency (Temporary Amendment) Act, 1916. 


(2) Té shall be in forse during the continuance of the present warand fora 
period of six months thereafter. 


Short title and extent. 


2. Section 23 of the Indian Paper Currency Acs, 


Amendment of section 1910 (hereinaft Med th . : 
23 of the Indian Paper . (hereinafter called the said Act), shall >e 


Gurrency Act, 1910. construed as if for the words ‘*' forty millions” n 
the proviso to that section, the words ‘fone hundred 

millions’’ were substituted. 
3. Notwithstanding anything in sections 19 and 92 of the said Act, the 


Governor-General in Council may direct that ovr- 


Special power to issue rency notes shall be issued for an additional amouct, 
currency notes against : : ; Aan 
British Treasury Bills. not exceeding atany time sixty millions of rupees, 


against Treasury Bills, as defined in the ‘Treasury 

Bills Act, 1877 , equivalent i in value thereto and held by the Secretary of State Ð” 

India in Council as a reserve to secure the payment of such notes or of othar 
currency notes of lixe amount. 

4. Notwithstanding anything to the contrary in the said Act, any- securitiaa 


created by the ‘}overnment of India and issued 30 


Power to include securi- the Head Commissioner of Paper Currency shall, for 
ties created by Government the purposes of the said Act, be deemed to be seca- 
of India in reserve provided rjties purchased by the Governor-General in Council 
for, by the said Act. 

issaed to the Head Commissioner of Paper Currency, 
of similar securities shall ba deemed tobe the price ai. which the securities 30 
created were purchased ; and all references to securities so purchased, whereysar 
occurring in the said Act, shall be deemed also to refer to securities so créatel, 
and all references to sums expended in such purchases or to prices paid therefor 
shall be deemed, in the case of securities go created, tO refer to such market- -price, 
and the said Act shall be construed accordingly. 


Repeal of Ordinance I of 5. The Indian Paper Ourrenoy (Amendment) 
1916, ` Ordinance, 1916, is hereby repealed. 
* A ` [o] P 
Row 


and the murket-price, on the day such securities are - 
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. ally, or any class of hostile foreigners or any individual hostile foreigner.” .. 
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The Enemy Trading Act, 
j ACT NO. X OF-1916. 


(RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL 
ON THE 5TH SEPTEMBER 1916.) 


` An Act to prohibit or control’ trading dy hostile foreigners and hostile 
Jirms and for other purposes. 


WHEREAS itis expedient to iake powers further to prohibit or control 
trading by hostile foreigners and hostile firms and for other.purposes ; It is hereby - 
enacted as follows :— 


1. (1) This Act may be called the Enemy 
Trading Act, 1916. 


(2) It shall remain in force during the continuance of the present war and for 
a period of six months thereafter. 

Definitions. . 2. In this Act— 

“company ’’means any company, firm or ‘association, or body of tidividnal 

whother incorporated or not ; i 

“hostile foreigner’ means a subject of a State forthe time eine at war with 
His Majesty, and includes any company constituted according to. the laws of such — 
State, ond the ruler or Government of any such Slate ; and 

“hostile firm’? means any of tha following, namely : — 

(a) any hostile foreigner who has, or at any date subsequent, to the frd day 
of August 1914, had, an office, agency or place of business in British India ; 

(X) any company of which any member or officer is a hostile foreigner, or of. 
which a hostile foreigner was a member or officer on tho 8rd day of August 1914 
and which has or had since that date an office, agency or place of . business in 


Short title and duration. 


_- ` ~ 


- 


(c) any pergon, or company who or which has, at any tise since the- Bd day 
of August 1914, carried on business in British india, and whose business is, or was 
in the opinion of the Governor-General in Council, dither by reason of ifs nature 


_or of the persons who carry or carried it on or for‘any other oause’ whatsoever, . 
_.7 Qarried on either under the control whother direct or ‘indirect: of any hostile 


foreigner or carried on wholly or maiuly for the benefit of Hostile foreigners gener- 


- 


8-(1) The. Governor-General in Council may,-by general or special” ‘order, 

z% appoint Inspectors for tho purpose of determining 

whethar any business is or was carried on by & 
hostile firm within the meaning of - thig Act 

(2) The Inspector may summon before him any person whom he believes to be 


Powér toa-p po in 25 
pusher ete 


-capable of giving information voncerning the trade, dealings, affairs or property of 


such business and of the antecedents and nationality of those- by whom iti is or 
was carried on or controlled. 

(8) The Inspector may examine such parson on oath concerning the same and 
may reduce hig answers to writing snd require him to sign them. 

(4) The Inspector may require Euch person to produce’any documents in his 


custody or powér in any way relating to such business or to the persons by whom 


b is or was carried en or controlled. 

(5) If any person so summoned reses to come before the Inspector’ at the 
time appointed the Inspector may cause him to be aripi and brought before 
him for examination. Z i 


- 
-= ~ 
va 


(6) If any person refuses to answer any Ei or to produce any docum=ant 
which under this saction the Inspector is empowered to ask or require production 


of such person shall be punishable with imprisohment which may extend to-six — 


months, or with fine which may extend to one thousand rupees or with both. 


Power to prohibit or 4 (1) The Governor-General in Counéil may make 
restrict, or wind up hostile 
firms. an order either — . ; : 
a) prohibiting any hostile firm from carrying on basing except,’ for she 
". purposes and subject to the conditions if any specified in the order ; or 


(b) requiring the business of such firm to ba wound up.; and may-in any CESE, 
where he has made an order prohibiting of limiting the carrying on of the business, 
at any time, if he thinks it expedient, substitute for that order an order requirng 
the business to be wound up. A 


(2) Every order made under sub section (1) shall be Published ‘by notificatzon 
in the Gasette of India. 


(8) If any person contravenes the provisions of any order fends under bis 
section, he shall be punishable with imprisonment which may extend to one yaar 
and shall also be liable to fine. - 

(4) An order made under this section shall continue in force, notwithstand ng 
the termination of the present until determined by order of the Governor-General 
in Council. : 
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B. (1) Whero the Governor-General in Gouneil makes an order under this Act, 


Wandane oe ; on notification in the Gazette of India have effect.as 
it were a winding up order made by a Court under the Indian Companies Act, 1918, 
and the provisions of that Act relating to winding up by tlie. Court and the rcles 
made thereunder subject to such exceptions, restrictions, extensions, modificatiens 
and adaptations as the Governor-General in Council may, by general or special 
order, presoribe, or such other rules as may be prescribed by him, shall apply to 
the winding ùp of the business : 


Provided that for the purposes of any winding up “order under this Aot, all- 
powers exercisable by the Court under the said Indian Com paniés Aot shall be - 
exercised by-the Governor- General in Council, or by such other authority as he 
may, appoint either generally or specially in that behalf: ee - 


; Provided also that the assets of the business and any ‘money résulting from . 
the realization of any part thereof shall. be dealt with i in accordance TR gtch.- 
rules as the Governor-General in ‘Counsil may make in that behalf. ` 


(3) Whers an order has been ‘wade under this Act directing the: ZATE une of 
the business of a hostile firm, tho hostile shall not, nor shall any other person, 
commence or initiate, whilst that order remains in force, any other proceedings of 
alike nature or caloulated in any way to interfere with the carrying out of stch 
order: : -0 

6. (1) Where it appears to the Governor- General in Council that a ‘oontrect 
entered into. before or during the war, or a transfer 


Contracts or transfers sf property, -moveable or immoveable, made during 


meine the public interest. 


requiring a business to be wound up, the order stall 


- 


the war, with~ or by a hostile foreigner or-a hostile’ 


fmi is injurious to the public interest; or was made with the object of evading 
any provision of the law, the Governor-General in Council] may by order cancel or 
determine such contract, either” unconditionally or upon such: conditions.as he 


A 
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thinks fit, or declare such transfer to be void either in whole or in "part, ¢ or may 
impose such conditions on the.transforee as he thinks fit. s 

(2) The powers oonferred by ‘sub-section (1) in respect of transfer of pro- 
perty shall be exercisable also in respect of any subsequent transfer or sub- 
transfor which, in the opinion of the Governor-General, is injurious to the public 
interest or was made with the object of evading the law. 

(8) On the making of an order under this sedtion declaring any transfer or 
subsequent transfer or sub-transfer to be void, all property the transfer of which 
is declared void by such ordər, shall, with effect from the date of the order, be 
deemed to be ` ravested in the origina transfaror, of, if a winding up order has 
been mzde under section 4 (1) (b), in the liquidator. 


"T. (1) The Governor-General in Council, in any case where it appears to him 
to be expedient to do sô, may by order vest in any 
- Power of the Governor Custodian appointed under the Enemy Trading Act, 


a ai in Council to vest 1916, any property, moveable or immoveable belong- 
erty in Custodian : j 


or the Enemy Trading ing to, or deemed to be vested in or managed or held 
ren 1915. ; whether in trust or otherwise, for or on behalf of, a 


hostile foreigner, 2 hostile firm, or any person or 7 


` company residing in, or carrying ‘on basiness in the dominions of, a State at war 
with His Majesty, or the right to transter that property and may by any such 
order or any subsequent order confe! on ths Custodian such powers of selling, 
managing and otherwise dealing with the property. as to'the Governor- General in 
Council may seem proper. 


(2) A vesting order under this section shall, notwithstanding the provisions 
of any other law to the contrary, be sufficient to vest in the Custodian any pro- 


perty or the right to transfer any property as provided by the order without the © 
necessity of any further documont. 


(8) Where, in thé exercise of the powers conferred on him by the Governor- 
General in Council, the Custodian proposes to sell any shares or stook forming part 

- of the capital of any company or any securitiss issued by -the company in respect_ 
of which a vesting order under this Act has been made, the company may, with 
the consent of the Governor-in-Counsal, purchase the shares, stock or securities, 
notwithstanding anything to the cortrary in any law or in any regulation of the 
company, and any shares, stock or securities so purchased may, from time to time, 
be re-issued by the company. 


: (4) The - transfer by the -Custodian of any property shall be conclusive 
evidence in favour of the transferee and Dy the Custodian that the roa mirementa of 
this section have been complied with. ~ -> , 

(5) All property vested in the Cnatodian under this actions and proteede of 
the sale of, or money arising from, any such property, shall be dealt with by him 
_in accordance with such directions as he may receive from the Governor-General 
in Council ; ; and no euch properiy or money shall be attached or otherwise taken i in . 
execution. - 

8 Where a vesting order has bee. made under. this Act as respects any- property 
ad of vesting ere son ee: managed for or on behalf of, 

, orders., ` ~ >° &@ persan who appeared to the: Governor-General i in 
IE Council to be a person to whom . the provisions of 

seotion T were applicable, the order shall not, nor shall any proceedings thereunder 
or in consequence thereof be invalidated or affected by reason only of such pérson 
having, prior to the date of the orGer, died or ceased to be a person to whom the 
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person onvbetmiagian of its being subsequently ascertained that-he was, not such au 

person as the cage‘may be. ~ 

- 9. Where the Custodian executes a tranafer of any shares, ‘stock or seourities 
: which be is empowered to transfer by a vesting 


Registration of transfer -order made under this Act, the company in whose 
without production of ane ; 
certificates, atc. books the shares, stock or securities are registered 


shall, upon the receipt of the transfer so executed by 
the Custodian, and upon being required by him so to do, register the shares, stock 


or securities in the name of the Custodian or ether transferee, notwithstanding 


any regulation or stipulation of the company, and notwithstanding that the 

Custodian is not in possession of the certificate, scrip or other document of title 

relating to the shares, stock or securities transferred, but such registration shall 

be-without prejudice to any lien or charge in favour of the company or fo any 
other lien or chargó of which the Custodian has express notice. 

_ 10. (1) The Governor-General in Council may 

„Power to make rules, make rules for allor any of the following purposes, 

ž . . namely :— 

(a) providing for the distribution or disposal of any assets, or any money 
resulting from the realization of any part thereof, of any business in respect of 
which a wiuding-up order has heen made under this Act ; 

(b) prescribing that hostile foreigners and hostile firms or any class of hostile 
foreigners or hostile firms shall, when required by the Custodian, furnish to him 
such particulars as he-may require of all or any moveable or,immoveable property 
in their possession, or under their control whether direct or indirect ; 

(c) requiring: persons in British India to furnish to the Custodian such parti- 


_ oculars as he may require of all or any class of debts or other property due by them 


— 


to any person to whom the provisions of section 7 ave or may be applicable ; 

(d) prescribing the remuneration payable to the Custodian i in respect of his 
duties under this Act, the fund from which it shall be paid, and ‘the method of 
collecting the same ; and 7 4, 

(e) generally for carrying out the purposes of this, Act: _ 

(2) In making any rule under this section, the Governor-General ini. Oouncil 
may direct that a breach of it shall be punishable with imprisonment which may 
extend toa term not exceeding six months, -OT with fine whioh’ may Petena, to one 
thousand rupees, or with both. . - B Se 

a -> © -u Every license foi tha, time being in force 

Certain licenses under granted under the Hostile: Hoveigners (Trading) Order 
T oy Cae io permitting the license to trade or carry ‘on business 
deemed to be ordersissued Subject to conditions or restrictions shall be deemed 

-ader ‘section 4 (1) (a). to-be an ofder’ made under section 4 (1); (a); and this 
~ Act shall haya effect accordingly. - 

12. (1) The Governor-General in Council may, by notification i in the Gazette 


Power to deal with non- 


trading companies. ` tion 7 in regard to the property, moveable or 


A immoveable, -of the persons referred to therein shali 
extend to the property, moveable or immoveable, ` in British India, of any com: 
pany specified in such notification of.-which any member is a hostile foreigner. 
or of which a2 hostile foreigner was & member or. officer‘ on Te 3rd day of 


3 o- 


i 


l said provisions were. applicable; or samenacitis dying or ceasing to be auch a z 


of India, declare that the powers conferred by sec- ` 


vat 


132. "i Rud eres 10I 
è “August 1914 notwithstanding, that Suck compatiy is nota gompanv name in 
"British. Tadia. 7; Ris 2 or 
“(3) On the publication™ Ot. a- “nétification under eu: ect W; che company 
Svan be deemed “to. be a person referred ` to in section 7 of this Act, and this Act 
“shall have -effect “accordingly. “ E .- 
> 48. a act doné after the 8rd day of August 1914 by, or Under the orders of 
_ any officer of Government in respect. of the property, 
Validation oe. past moveable or immoveablé, -of any hostile foreigner 
action: ni Saroe OF hostile firm which, if this Act had been in for or 
rn or _ ~could have been validly done in the exercise of the 
powers conferred thereby, or which could have bsen conferred morang; is hereby 


validated, ` i in 
Repeal of Ordinance. V 14. The Enemy Trading Òrdinance; 1916, is 


of 1916. - : hereby repealed. 


» 
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aa . The Import and Export of Goods Kot. 
ACT NO. XI OF 1916; 


(RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON. TE 
5TH SEPTEMBER 1916.) - ae a, Wi ee 


iz in 
t 5 
J 
amr 


“An Act to provide further power to prohibit or restrict tho import and enport of 
ass goods to and from-Brittsh India. ` ; 
i WHEREAS it is expedient to provide further power to prohibit or restrict the 
import and export of! goas to and from ' British India; It is hereby enacted as 
follows :— : 


=- - = 
= 


7 “Short title, extent and 4. (9 This. Aot may be called ‘the Import and. 

duration. a ae Export oi Goods Aot, 1916 ; - - i 
{2) It extends to the’ whole ‘ot British India ; and be 
(3) It shall remain ‘in force during the continuance of the present ‘at, and 

for & period ot six months therea Ton . 


we ites 


_ 


Definitions. a 8 «In this ite i A 
- “export” means the taking’ by sea or land out of British India ; ; 
“impor” means the briziging by sea or land into British India. 


ee _3. The Governor-General-in-Counoil may; by 
Be hath Re gape i notification i in the Gazette of India, prohibit ‘or 
of goods from or to any - restrict i inany way he may specify i in such notifica- 
country or place, OF any ion the import or export of all or any goods or any 
person or class of persons.  ě olegs of goods from or to any country or plate, or 


4 


r= 


from or to any porson or class of persons. 
A 


A 4, “Where, by & notification issued under section 8, the ‘import OF Xp = 


- Applioastion oi the a pr ovi | BBY goods is prohibited of ‘restricted, such goods 

` osa Act VIII of 1878. shall ba deemed tc bs goods of which the import or- 

export Fas been prohibited or restricted under 

section 19 of the Sea,.Customs Act, 1878, and tha Bee yasions of one said Act shall - 

ave offect accordingly ; i 
Provided-that, in sny proceedings for the adjudication or Snack: of any. 

goods to whioh the provisions of aiy notifioation under this Act are alleges fo _ 


= 
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applyath~cacdachall be deemed’ to be goods Of which the “import., or: export hae. 
a po" Dy leasu. r Keatrictéd, ‘as -the.cage Diaj be, unless the contrary’! is ‘prcved: 


7 (4) Wiieto tly, bond Has been éXeouted for "the duo sporforinancs, of any, 

oF ‘condition Hnposad in‘ the ı exercisé” oF by “virtue: “of 

— procedite Pa the power “of restriction conferred ~ “by ‘sedtion -E the 

. Officer in “whose favour ‘the bond bas been executed 

- or his guecgssor.in office may, if he is satisfied that such bond “hag been forfeit. 

ed, call upon the person bound E = pay tha: penalty sto- show cause why ‘it 
should not be paid by him. 3 ee TS 3S i. 

(2) If, in the opinion of suoi ‘officer, sufficient Gause is not shown and the 
penalty i is not paid he may, in addition to all other legal remedies, .procead | to 
recover the same as if it ‘were an arrear “of ‘land-revenue, and shall, for that pur- 
pose, have all the powérs conferred-upon the Collector by any enactment relating 
to Jand-revenne for the time being in force in any part of the province in whioh 
the bond? ~as executed; > 

6. ` All notifications undor section 19 of tha Sea 
“Certain `- notificationg “Customs Act,. 1978, issued after the Srd dağ of 
-under Aot VIII of 1878 to August, 1914, and in force at the commencement of 
be; deemed to. be issued this Act; shall-be deemed to have been issuéd ander 
under this Act. the cant 8, and 
ae provisions of section andany. action zaken - 


es a ‘after the said «date which, if this Act had - been in. 


force,” sould have baen- validly taken, is hereby validated. oe 
Z. A The" Import and Export of Goods Gidin 


r 


Repeal of Ordinance. 1Y 
of 1916. - 1916, is hereby pen S 


~. The indian Laiad TET Act. 

a aS ACT-NO!.XH QF 1916. 7 j o 

(RP ORIVED THE ASSENT OF THE GOVERNOR-GENERAL ON tHE 

. 20TH SEPTEMBER 1916.) 
8s 5 An Act to amend the Indian-Lunacy det, 1912. 

WHEREAS itis expedient to amend the Indian Lunacy Act, 1912; it is hereby 
enacted as follows :— i MEG AoT 

T This Aot may be called the indian Trunaoy 


nBhort title. = Amendment ‘Act, 1916. 


2 Atter section 11 of the Indian Cunacy 


2 - Insertion of new section _ t, 1912, . the Too Win section shall b 
u A in Act IV, 1923. “Ae 8 e inserted, 


vE 


vas 11 A. (1) When an érrangement has been made with any foreign Hu-opean 
us . State with respect to the reception of lunasics in 
Tiss < Sotion order in. a. asylums in British India, the Governor-General-in- 
we. --fffidies from foreign Council may, by notification in the Gaseéte of India, 
status in. India. "> a “direct that reception“ orders may- be: imide uncer thig 

5 Actin the case of any lunatic or class of lanatigs. 
residing i in the territories in India of such foreign Huropoan State, “and thall-in 
such notification specify the province | or provinces ‘within wae such Texeption 


` 


orders may be made. ats i ; 
(2), On publication of a notification aie sub-section {1),- ‘the provisions « 
this Act as to the making of al tase orders on A petition and for famporary des 


-> 
~ 1c . i > * ~ 
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+: namely : — i a 
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tention in suitable ‘oustody shall -aply in the “case yof such ‘lunatics, with tha 
following modifleations, namely :— 

fe) an application for a reception order may be made by petition presented by: 

i „Such officer or agent of the fcreign State in which the allegad lunatic 
>“ordinarily, resides; as may by Eeneral OF special order be approved by the 
= ‘Local Government: inthis behalf ; s$ 

(b) the functions of. ‘the. Magistrate shall be performed by such officer as the 

nir : 7 Looal Government may, by “general or special order, appoint -in this 
a ‘Behalf, and such officer shall be deemed” to be the Magistrate having 
is jurisdiction over the alleged lunatic for all the a ‘of the said 
+ provisions; - 

(c) ior the purposes of seotions 5 and 18 (1), tha expressions an thedical officer’ 
‘and “S medical practitioner ” skall include such person or olags of perqqna 

asthe Local Government may specify in this behalf ; K 
(a) the: Magistrate may in his d:soretion extend the period prosoribed by 
` section 19’ within which the alleged lunatic’. must have been medically 

es examined ; and - 

{e) sections 6 (1), (2), (3), 11 and 34of the Aot shall not apply, and with such 
other- ‘modifications, restrictions or adapszations as the Governor- General-in-Cotin- 
” gil may, by notification in the’ Gazette of India, direst tor the purpose ¢ of facilitat- 
ing. the application of the said provisions. 


= (8) A reception order made under this section shall > nn to bea reception 
order made ands seotion T or section 10, as the case ‘ad be"? ne a Se 


7 
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e The “thonding Act, 1946. 
Le, ae _ ACT. NO. XLI OF 1916, 
(RECEIVED THE ASSENT OF THB; GOVERNOR GENREAL” , 
ON THE 28TH SEPTEMBER, 1916) « i 
An Act to amend coriain enact ` “ents. a = 
` WHEREAS itis expedient. that’ certair formal amendments should ba made in 
the- enactments specified. in the schedule.: Itis hereby enacted as follows-? 
' Short title. . 1., This “Act may be oalled the Amending 
Ss Aoh 1916; =~ 
2. The enactments specified in the Schedule 
are hereby amended to the axtent and in the manner 
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enactments. 5 
3 e rr _ Mentioned in the fourth column, thereof. 
THE SOHZDULE. 
i _ ‘AMENDMENTS. f 
i ~ (See section $:) ` 4 ES F 
a ~. i E 2 = os x à ~ f - 
Short title: C - Amendments. 





j y The Guvetnineat Savings | Im section 3, for the definition of “minor | 


p Banks Act, 1878. ra the- following shall be substituted, 
d- = “nainely :-— 


“ Minor’ ‘means a person’ who-is not 

deserved to have attained his 
. majority under the Indian Majority 
: -Aat, 1876" 


Fan « . 
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Year. | No. Short title. A ı Amendments. _ 
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1898 l 





1894 | VIII] The Indian Tariff. act, 
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In section 7 sub-section (1), forthe “Fords 
‘* Third Schedule,” thé words ‘!-Beond 
Schedule” shall be sùbatituted:' ` * 


-” 


V |The Code of Oriminal | In section 4, clause (j), the word * and” j 
- | Procedure, 1898. ~ | -where it ocours between .the:word | * 
ë ' ‘t Madras” and the ‘word ‘‘ Bombay ” ae 
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shall be-omitted, and“for the words p 
“ Theo Bigh Oourt of Judicature for “i 
-tħo North-Western Provinces, the 
words *‘ Allahabad and Patna” shall 
be substituted, a a 


In the proviso to section 178, after the 
figures ‘‘ 1861,” the words and figures _ 
‘‘ or section 107 of the Government of`_. 
India Act, 1915 ” shall be inserted. . ~ 


n sections 194, sub-section (1), 266 and „+ 

- 267, after the figures ‘'1861,”. the `- 
words and figures ‘‘ or the Government la 
of India Act, 1915 ”; shall be inserted.: ~ 
and in section 256, the words “>r to. ; 


be established” shall he omitted `.. 


' 1861,” the words and figures * 2OY of 
-the Government of India Act, 2915” 


wot 


" 


a shall ‘bo substituted. l 


- 






. 
tow ats, l4 
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ge ae ge SP at ghee ih pa $, 

In section 2, clause (8), sub-clatisa: (a). Fae 

` after the words ‘8t...\George,” the’ * "~* 
words ‘‘the Presidency of -Fort:. ' 
William in Bengal " shall: be inserted 

>and for tha word ‘‘ Bengal,” the words ` 

+“! Biharand Orissa” shall be sub 

o be -stituted. i i i 


The“Indian- Stamp Aot, 


"1893, Y 
s X - = ‘ 
~ - z sy 
eo: eee 


oor . 7 ri et, 
In section 67, sub-section (1), after : 


a ashe ee Re for the time being administerad by. 
ME ee at the Lieutenant-Governor of Bihar and 
a ee e Orissa--to the High Court of Jadica- 

hee _ ture at Patna.” 


The .Oode of Civil :Pro-| In sections- 111, 115, 129, 126; 123- and . 
_ cedure, 1908., ` 


180 after the figures ‘‘ 1861,” the words 
‘and figures:‘‘ or the Government of 
India. Act, 1915 ” shall be insertad: ieee S, 
2 In section 128, sub-section (1), for: the. | 
ees words“ ‘egoch ofthe towns of Ca-cutta,: _ 
t Madrás;; Bombay, -Allahabad, Lahore: 
"| and Rangoon,” thé ‘following saallgba © 
: substituted, namely :—~ ço » ee hws 
“the town ‘which is the usual- placgg” ~ 


-ær 7 


31 f7 vof sitting’ óf each of the High Cou md 


. ,and.Chief Courts- referred to in séd 
au Ps. -tion 122.” 3 hae. n a el 7 ya P$ 
a =- oa as z K are i a . if r = 


~| In séotion BBB, for the words and fFaures mann 
'“ 15 of the. Indian High Courts Act, PE 


; olause (0), the- following ‘shall be -+ - aa 
inserted, namely :— oe ee i ME ee 
a “ (bb) if it arises in. the territorias’ gn 


er ee es as ` -|In section 180, for the’ $ Gore “of that 
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Short title. -. 
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| The Code of cii Pro- In section 126 for the vi and ae 
cedure,- 1908. 2 “section 15 of: that Act,” the words: 


~ 


ae ; ; and figures “the. -proviso to section 


ae Br; stifuted; and for the word + sariotion” . 
i ' wherever it ocours.in the said section, * 


a. "ol. "| "the word: “! approval ” shall be sub- 


_ : act è stituted: 


“Act,” the words and figurég ‘or 
fection 107, respectively -of those 


’” Aots.’’ shall ke substituted: ` S 
1914 VII The Indian Motor Vehi- In secton 15, for the word ‘s there- 


‘ _ cles Aot; 1974. a 3 under” the words and figurés®"* by, 


a7 a. 


11” shall. be substituted, 





ne, ‘The indian Bills of Exchange Kot. a ee 
eo ae “AGT NO. SAV OF 1916: -> pees - 
(RECEIVED THE ASSENT OF THE GOVERNOR- GENERAL ` x 
ON THE-28TH SEPTEMBER 1916.) 
-An Aci to make provision in connection with the present war with * 
‘s >o- respect to Bills of Hachange, payable outside British India. 


4 


.'. WHEREAS. it is expedient to make provision in connection with the present 


_ war with respect to bills of exchange’ payable outside British India ; Ti is aperaby 
“ennoted as follows i— ` 


- 
m 
has 


; A Short title and duration. fat ae Fe “(1 This Act may be called the Indian Bills 


War - — 


a of Exchanze Act, 1916. pi - 


(2) It shail bein force durin g the centinuance of the present ba and. for a 


period of six months thereafter. - - 
2; Notwithstanding anything contained in the Negotiable AAT Act, 
1881, orir any other enactment for the time being 


Delay in EE of in force, delay in the presentment for payment of a 
a bill for payment due to bill of exchange, where the proper place for payment 


or has beem, due either directly or ‘indirectly to oir- 
cumstances aiding out of the present wer, or to the impracticability,’ owing to 


he , payable outside British India, - -there'is reason to 

Bills lost owing - to the believe that the bill has been lost, and that the losg 

War. > i can reasontbly be presumed to be due, either directly 
aot F Ss - Or indirectiy, to circumstances „arising out of - the ; 


‘present war, the Court may allow proof cf thé bill to be given-by means of a copy 
. thereof certified by a notary public, or by means of such other evidence as the 


ouri thinks reasonable under the ‘circumstances, and may, pass a decree thereon 
hotwithstanding any rule of law of the zlaca wherd the bill is made payable :. 
- Provided that such indemnity be given against the claims = other porns as 
: “the Court may require,. r a 


—_ 3 


vee Ta the Local Government- under section . 


` is outside British India, is excused if the deliy is, ` 


, 


a ee -.° +. |e 107 of the latter Act” shall: “bak gub- s - 


- 


- similar circumstances of transmitting the bill to the place of Dayment with reg- `- 
A ‘sonable safety. 
-8. Where. in any suit or other proceeding founded upon a- bill of. setts 7 


- 


_ te Hindu. Disposition of Property J Ket. 


OBS os ACT NO. XV OF 1916. 


T "(RECEIVED THE ASSENT OF THE GOVERNOR- GENERAL 
ae : ` ON THE 28TH SEPTEMBER 1916), 


Ea of disposition of properti, by Hindus ni the benefit. of persons - 
. a 2% À not ite existence at the date of. such disposition. 
` WHEREAS it is expedient to remove certain existing disabilities in-respeot ct 


the power‘of disposition of ‘property by--Hindus for the benefit of persons notin ` 


existence at the dato. of ‘such disposition ; It ïs- hereby enacted as follows :— l 
-* 1l- (1) This Act may be called the Hindu Diz- 
l Sho rt tit and xtent. : 
~ as ° S 2 position of Property ‘Act, 1916. a 
(2)-It, extends, i in the first instanca, to the whole of British-Indis, except the 
Provinoe of Madras: Provided that the Goyernor- General in Coucil may, by notiñ- 
-oatbion in the Gazette of India, extend. thìs Lct to the Province of Madras. 
8. _ Bribject to the limitations and provisions specified in ‘this Act, no disposi- 
gens _- „bion of property ` ‘by a Hindu, whether by transfer 
Disposition tót the TL inter vivas or. by. - will, ‘shall “be invalid. by reagon 


‘fit of persons not in exis- only that any- person for whose benefit it may, „have - - 


‘tende. . - - 


eA ps 


“beer made war not-in existence at tho date of auch 
ee oe = ° disposition. ; 


‘Limitation and condi-' - 8: The limitations ‘and provisions referred ta in 


‘tions. - . section 2 shall oS the following, namely: — 
2 


= (2) in -regpact of dispositions by. transfer inter, vivos, those, contained in- 
- sections 13, 14 and 20-of the Transfer of Property Act, 1882, and ^. 


{b} in respoot of- dispositions by will,-those contained in aections 100 and 101 
of the Indian Succession Act, 1865, ere ae 


~ 


me x a " ; -e i 4, Where a disposition of property fails -by 


Failure of ' prior dis- i reason of any of the limitation referred toin section. : 


position. f pee, Rg any- -disposition intended to take effect after or 
upon fnilure of such prior disporition also fails. 

5. _ Where the Governor-General i in Council is of opinion that the Khoja 

_ . commimity in British India or any part thereof 

Application. of ‘this Act -desire that the provisions of this: Act should be ex- 


to the Khoja community. > tended to such community, he may by _ notification: 


in the Gazete of India, declare that the provisions 


Fad 


275 ACENOJXV OF 1916 > e> eA a 


. 


‘ 
“ 


~ of this Act, with the substitution of the word“ Kojas on " Khoja, ” as the- 


case may be, forthe word ‘ ‘Hindus’ or '“Hindu”’ wherever those words occur,” 


shall apply to that community in such ares as may be specified in the notification 
and thie Aot shail thereupon have effect ecoordingly.. - 


= 
S . z » ’ Ta = t 
a ` ` ` 7 : ~~ 
Š . x 


Pa 
k 


hasa 
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MADRAS ACT NO. I OF 1916. 


(RECEIVED THE ASSENT OF THE GOVERNOR ON THE 
-25TH JANUARY 1916, AND CHAT OF THE GOVERNOR-GENERAL 
ON THE 25TH FEBRUARY 1916.) 
An Act to amend the Madras Ou'ports Landing and Shipping Fees -Act, 1885. 


WHEREAS it is expedient to amend the Madras 
Preamble, Outpats Landing and Shipping Fees Act, 1885; It 
is hereby enacted as follows :— j 

1. This Act may be called the Madras Outports | 
Landing and Shipping Fees (Amendment) Act, 1885 
- 2. In this Act, © Section” means a section of 

_ Interpretation of olause. . the Madras Outports Landing and Shipping Fees 
Act, 1&86. i 

3, Inthe first sentence of rection 4,the words ‘' by -the Governor in 
Council °’ shall be inserted between the words 

Amendment of section 4, ‘‘ fixed?’ and" irom time to time” and the words 
: ‘may >e levied?’ shall be substituted for the words 


Shart title. 


“ghall be levied.” f . 
T At the end of the same section, the following shall be added as a proviso :— 

' Provided that the Governor in Council may, by general or special order 

i exempt any class or classes of goods from payment 

Addition of a proviso to offees under this Act, and may, ‘in special cases’ 
gectioo £. remit the whole or any portion of any charge levied 
under this section.” ` o 


MADRAS ACT NO, II oF 1916, 


>.: (REOEIVED THE ASSENT OF THE GOVERNOR ON THE 
<: 98TH APRIL 1916, AND THAT OF THE GOVERNOR-GENERAL 
ON THE 23rd MAY 1916.) 
An Act to amend ihe Madras Irrigation Cess (Amendmeni) Act, 1918. ` 
We og WHEREAS it is expedient to exend the period 
Preamble, ` of operation in Madras of the Irrigation Cess (Amend- 
ment Aci, 1913 ; It is hereby enacted as follows :— 


. 1. This Act may be called the Madras Irriga- 
Short title. tion Cess {Amendment) Act, 1916. - 





2, In section 1 of the Madras Irrigation Cess ~~ 


Amendment of section 1. - (Amendment) Aot, 1918, the year '‘1920 ” shall be .- 
substituted for the year ‘' 1916,’ 


MADRAS ACT NO. III oF 1916. 


(RECEIVED THE ASSENT OF THE GOVERNOR ON THE 26TH 
MAY 1916, AND THAT OF THE GOVERNOR-GENERAL ON 
i THE 24TH JUNE 1916.) , 
An Act to amend the Macras Oivii Courts Act, 1878.. g 
WHEREAS it is expedient to amend the Madras 





Preamble. ` Civil Cotrts Act, 1878; It is hereby enacted as 
follows :— 
1. (13 This Act may be called the Madras Civil 
Short title.. À Courts (Amendment) Act, 1916. 


(2) It shall come into force at once 
eo 2 In the last sentence of section 12 of the 


Conimenoot m re Madras Ci 7il Courts Act, 1878, the words ‘‘three thou. 
rr a oF section sand’ shall be substituted for the words '' tyg- i 
l thousand iye hundred.” 


` 
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MADRAS ACTNO.-1V OF 1916. 


(RECEIVED THE ASSENT OF THE SOVERNOR ON THE 90TH 
MAROH 1916, AND THAT OF THE: GOVERNOR-GENERAL ON 


THE 80TH JUNa 1916.) © 


An Act to amend further the Madras District Municipalities Act, 1884. 


WHEREAS it is expedient to make further provision for the control of indus- 
trial operations carried on in municipal towns, It is hereby enacted as follows ; 


=. 


Short title and com- 
mencement. 


Insertion of new sec- 
tions’ regarding factories 
after section 189. 


- v 


Application to bea made 
for construction, establish- 
ment. or installation of 
factory, work-shop or work- 
place in which ‘steam or 
other poweris to be em- 


_ ployed. 


` 


1. This Acs may be called the Madras District 
Municipalities (Amendment) Act, 1916 ; and it shall 


come into force on such date as the Local Govern- 


ment may by notification direct. 

2. After section 189 of the Madras District 
Municipalities Ast, 1884, the following sections shall 
be inserted ;— _ 

189-A. (1) Every person intending 

(a) to construct or establish any factory, work- 
shop or work-place in which it is proposed to employ 
steam power, water power or other mechanical power 
or electrical powsr, or 

(b) to instal in any premises any machinery or 
manufacturing plant driven by steam, water or 
other power as aforesaid, 


shall, before begipning such construction, astab- 
- “lishment or installation, make an application “in. 
writing to the Municipal Council for permission to uhdertake the intended work. 


(2) The application shall be accompanied by such particulars as to-the power, 
machinery or plant as the Municipal Council may require under by-laws framed in 


this behaif. 


(8) The Municipal Council shall, as soon as may be ater ilna ET of the 


application, 


(a) grant the permission applied for, either absolutely or subject to such con- 
. _ ditions as thay think fil to impose, or ` i 

(b) refuse permission. if they are of opinion that such construction, astab- 
lishment or installation is objectionable by reason of the density of the population 


in the neighbourhood or that it is likely to oaase a nuisance. 
(4) If, within three months of the receipt of the application, the Municipal 


Council have not passed orders thereon under sub-section (3), they shall be deem- 


ed to have pranted absolutely tbe permission applied for. 

(5) Notwithstanding anything contained n sub-section (5) of seotion 180, any 
person wno constructs, establishes or uses any factory, workshop or work-place 
as aforesaid ox instals or uses any machinery or Manufacturing plant as aforesaid, 


(a) without having been granted permission under sub-section (8) (a) or sub- 


geotion (4), or 


(b) in contravention of any condition imposed under sub-section (8) (a) 
shall on conviction by a magistrate be ptnishable with a fine not exceeding 


one thousand rupees. 


a. 


IMPERIAL ACTSy. : = Se: 


` 
kd 


(6) Any-person who after anton under sub- aia (5) continues’ such 
construction, establishment, installation or user in the absence of permission aS v 
“aforesaid or in contravention of any of the conditions imposed “may, on being 
_ again convicted, be punished either with a fine not exceeding one thousand rupees 
or with a.fine which may extend to cne bundred rupees for ‘each day during whioh 


« be continués go to offend, after the date of the previous convictign. 


hay 


~ 


“u 


r 
~ -h 


: other power. 


os e 
- w 
a fa 
` - sa 
» 


pose. -` 


Dd 


~ 


` Council may issue direc- 
-* 2 `- tions for abatement of nu- 
i isance caused by steam or 


>. (T) The grant of permission under this section shall nob be deemed to - ‘dis , 
:` pense with the necessity for čompliance with the previsions of s¢otion 180: _- 


- 189-B. (1) a in any factory, workshop or work-place established -before or 
_ after the commencement of the Aot, in'which steam. g 


power, water power or other’ mechanical 7 F ‘power or 
electrical power is used, nuisaiice is in the opinion of 
the Municipal Council caused by reason of the pare. 


ticular kind of fuel employed or- by reason of “the, is 


. noise or vibraticn created,- the Municipal’ “Council 
may issue such direstions as they think fit for the. 


abatement of ther nuisance within a- reasonable time to be specified for, the pur- í 


© (2) IE there has been-wilful default in carrying . out suoh directions.” or it 
abatement is found impracticable, the Municipal Council may. - $ 


(a) prohibit the use of the particular kind of fuel employed, or 


< 


(8) Any person ` who contravenes a direction or prohibition issued únder tkis ; 
saction-ghall on conviction by a magistrate be punish- 
ed with a fine notexceeding one hundred rupeés- 


- 


Penalty for ai 
ing direction of Municipal 


Council. 


and any person ° who after conviction , continues to 
contravene any such direction or prohibition may on 
Being again convicted be , punished ` ` either 


with a fine not exceeding one hundred rupees or with a‘fine which may extend to 


~ 


the previous conviction. - 


Power of the Governor- 
in-Counell to pass orders 
or give directions to Muni: 


cipal Councils. . 


The Chairman “may enter 
‘any factory, workshop or 


work-place. 


I 


ra 


_ twenty rupees for each day on which he „continues SO to onene alter: the date of 


< ~ Ne 
ve 


189-C. The Governor-in:Councii eee ‘either 
generally or in any partioular case; make such:order 


or-give such direstions as he may deem fitin respect 


of any action taken by’ the Muniorpal a under 


_Saction 189-A or section 189- B. 


` 189-D. (1) The Chairman í or any person aithor- 
ized-by him in this-behalf may. enter any fotony © 
ee or PR piang: , atte es ae oe 


(b) ‘restrict the noise or vibration by prohibiting the working of the factury, > 
workshop or work-place between the hours of 9-80 P. M. and 5-80 A. M.: ~ 


_ 


- 


i . (a) at any time between sunrise and Gants a, : n ae 


(b) at any time when any industry is being carried on; and S 
(c) at any-time by day or by'night, if he has reason to kelieve that any y offence 


= 
et 
~ 


is being committed under section 189 -A or 189-B, - <. a 


= 


(2) No claim shali lie against any person for any damage or inconvenience 
necessarily caused by the exercise of powers under this section or by the use of any 
force necessaty for-the purpose of effecting an entrance under thia section. 


~ 
` 


- 


a 


~ 
kd 


`~ 
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a ae MADRAS ACT ND. V oF 1916, 


> GA ST + 


 REGBIVED THE ASSHN'T-OF “THE GOVERNOR ON THE, Iorin DECEMBER 
1916 AND a AT OF DAE GOVERNCR- GENERAL ON THE 80TH 


“a 


oe 2 | . DECE} BER 1916.. 


i 
5 tat > 


_« An Act to amend the Presidency Small Cause Courts Act, 1982, and the 


vie . _Madrae City Civi Cozrt Act, 1892. ` 3 


a `- 
x 


- 


:Whrizas it ig expedient to amend the Aaäräs City Civil Court Act, 1992, 


and as to the Pzesidency of Madras the’ Presidency 


Te “Preamble = Small Cause Courts Act, 1882, in certain particulars, - 


and whereas ihe-previoas: sanction of the Gozernor-General-required by» saction 
79, sub-section 2, of the Government of India Act, 1915, has, been oojaa so to 


amend the said Acts: It is hereby enacted a3 follows :— ; j ~: 


~ 


1. This Act may be called the Madras, City Civil Court and -Presidency 
7 Bhort title. ` Smali Cause Cotrts Amendment Act, 1916. ` `>. 


2. Lae auything. ‘contained in’ the Presidency Small Cause 
, Courts Act, 188%, and the Madras Oity Civil, Court 
‘Institution in the Madras + Act, 1992, all suits cognizable by the Court ‘of Small 


, City Civil Court of certain 
ere cognizable by the - Causes‘of Madras whereof the: ‘amount or value “of 


Madras Small Cause Court. the eubject-mattar. axcéeds ona thousand rupees may 
Š , , abthe election’ ut the plaintiff be -instituted in the 


Madras City Civil Court which shall have jurisdiction to try and dispose of such 
suits conning to the provisions of the Madras City Civil Court Act, 1892. 


E Notwithstanding anything contained in the Presidency Small Cause 
Courts Act, 1882. and the Madras Oity Civil Court 


l Hemovl of suits E 

tutêđ-iń the Madras Presi- Act, 1892, whera an application is made to the High 
dency Smali Cause Court , 
to the High Court .or to.” the Presidency Small Cause Courts Act, 1882, in any 


ae au City ` Civil ` suit referred to therein, the High Court may either 
remove the suit z0 its own file or transfer the same 


” 4 


to the Madras oy Civil Court. > g 


= 


Court of Judicatcre at Madras under section 30 (I) of. 


(3) Where a suit -ig ordered to be transferred as aforesaid to the Madras - 


City Civil Court, the provisions of sub-sections 2, .8 and 4 of section 39 and of 
section ‘£0. of the. Presidency Small Cause Courts Act, 1882, shall, mutatis 
mutandis and subject to the peouniary imig of the jurisdiction of the Madras 
City Civil- Court, apply. : 

S t 
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